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registration.. "* 
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A DIGEST 


OF 

THE HIGH COURT REPORTS. 

1862—1900, 

AND OP 

THE PRIVY COUNCIL REPORTS OF APPEALS FROM INDIA, 

1S3G-1900. 


N 

NADI BHARATL 

Set AcoREiroK — I\Ew Fobkatior op 
A iiuTiAi LyiD — RtTERs OS Change ik 

COHBSE OP Bitebs 

13 B L E . Ap . lie 

KAIB 

See Fbinoipal and Agent— Adthobitt 
OP Agents . 1 W R , 66 

[2 "W. R , 156, 225 
3W. E, AcfcX,l 
7 -W. R , 394 


ITARVA TBN'URR — concluded 
meats snd assessineati nere made, and the Super* 
mtendent of the Revenue Survey, following the 
analogy of the system prevalent in Government 
viUigcs, held a conference with the narvsdars and 
drew up a scheme, to which the nsrvadars assented, 
for the futuie management of the \iliage and for 
settling the future lelations between the narvacUrs 
and the inamilars as rcprosentiog the fiscal interests 
of the Govemmeut The nanadars agreed to retain 
their narva tenure along with au ussessment made 


KTAME, BEGISTRATIOH- OF— 

' See Cases ukdee Declabatoet Decbeb, 
Sgit pok— Eegistbation op Kambs bt 

COIXECTOB 

See Cases undeb Jurisdiction or Civil 
Court — Beoistbation op 'I'enubbs. 

See Cases under Eight op Suit— Beois- 
ThATiON OP Name 

See Sale fob Abbeabs op Bent — TJkdeb- 
Tekuees, Sale op 

tl2B.I..R,F B,484 
S C. I, R , 231 
I Ii R,27 Calc., 789 

ITARVA TENURE. 


Grant of na* • . , 

nartadars — i ... . . 

«iKii — Rerenu ■ ... 

tnamdar to re • j . • . » 

Landlord an- ’ , 

incidents discussodand explained. Theinamdif of the 
nariu village of Dakor desired that the revenue eun ey 
should be introduced mto it The usual measur^ 
TOL. IT 


tamed by the sun ey Held that the mamdar waa 
entitled to recover the one-fourth according to the 
scheme, which was binding on the whole body of 


assessment to a limit wliicli is lair and equitable ac> 
cording to the custom of the country. As between the 
narva&rs and the Government, there is nothing 
to prevent the former from consenting to the ciclu- 
sioa of any part of the vill^e lands from the con- 
tract The Bcverauco of sneh part makes it imme- 
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NATIVE CHRISTIAJTS. , 

jSee Cases undee Convebts. I 

jSee DrvoEOE Act, s. 2. 

[I. L. R., 14 Mad., 382 
- I. li. R., 18 Calc., 252 

See StfooESSioN Act, s. 331 7 Mad., 121 1 
[I. Ii, R., 2 Mad., 209 j 
I. Ii. R., 19 Bom., 783 i 

ITATIVE CONVERTS’ MARRIAGE DIS. 
SOLUTION ACT (XXI OE 1836), ; 

See Ditoeoe Act, s. 2. J 

, [I. L.R„18Cale., 252 i 

NATIVE INDIAN SUBJECTS. 

See Jeeisdiction oe Ceiminae Coebt — 
Xative ISBiAii Subjects. 

[I. L. R., 16 Bom., 178 

NATIVE RULER., 

. Suit against — 

See Cases under Jueisdtction of Ctyu, 
Couet-Fobeign and Native Eueees. 

native, state. 

Decree of Court of — 

See Execution oe Decree —Deceees ob 
CoUBTS OE Native States. 

[I. L, B., 15 Bom, 216 

in alliance. 

See Civil Procedure Cove, 1882, ss. 387, 
391 (1839, S, 177;. 

L2B. L, D,. A. C., 73 
lOW.R., 385 

-Magistrate or Police otScer in — 

See Evidence Act. s. 2'i. 

[I. L. R„ 22 Bom,, 235 

Person domiciled in — 

See Letters oe Administration. 

[I. L. R , 21 Calc., 911 

. Record of Court attested by 

Judicial Officer of— 

See CONEESSION— Co NEES SIONS TO 

Magistrate . I. L. R., 12 All., 595 
[I. L. R., 22 Bom., 235 

NAVIGABLE RIVER. 

See Cases under Accretion— New For- 
mation OE Aldutiau Land -Chubs oe 
I sEANDS IN Navigable Eivees. 

See Fishebv, Eight oe. 

(I. L, B., 4 Calc.. 53 
W. B., 1864, 108, 243 
15 W. B., 212 
11 C, L B., 11 
I. L. B., 8 Mad., 467 
I. L. B., 11 Calc., 434 
I. L. B., 12 Mad., 43 
1. L, B., 17 Calc., 963 
• I. L. E„ 22 Gale., 252 


NAWAB NAZIM OF 'BENGAL DEBTS 

ACT (XVII OE 1873). 

See Sueeeintendence of High Court — 
Chaeteb Act, s. 15— Civil Cases. 

[24'W.B., 311 

1. Eight of appeal.— Act XVII of 

1873 was not intended to deprive the Nawab Nazim 
of Moorshedabad of any right of appeal to the High 
Court which he bad before it was passed. Nawab 
Nazim oe Bengal v. Ameao Begum 21 W. E,, 59 

2. Submission of decree of 

Court as a claim to Commissioners — Fotoer 
of Sigh Caurt . — Certain judgment-creditors were 
held to have committed an error of judgment in 
submitting their decree to Commissioners appointed 
under Act XVII of 1873, as if it were a new and 
unascertained claim. Where this was done, and the 
Commissioners e-xprcssed their opinion upon the 
matter involved (although it had already been 
determined), the High Court held that it had no 
authority to enquire into their award. Omeao 
Begum «. Commissioners aeeointed under Act 
XVII oE 1873 . . . 24W. B.,394 

S. 11 — Agreement for appropriation 

of payments — Contract Act (IX of 1872), s, 60 — 
Suit for rent. — So far as the Nawab Nazim’s Debts 
Act is concerned, rent due by the Nawab is on the 
same footing as any other debt incurred by him, and 
before his property can be made liable to satisfy such 
rent debt, tbe consent of the Governor General in 
Council must first be obtained to the issue of execu- 
tion. Rookjiiny Bullub Rov V. Mule Jamanu 
Begum . L L. B., 9 Calc,, 914 : 12 C. L. B., 534 

1. S. 12 —Jurisdiction of Commission- 

ers — Parties. — The Commissi jiiers appointed under 
the Nawab Nazim's Debts Act (XVII of 1873) (an 
Act to provide for tbe li luidation of the debts of the 
Nawab Nazim, and for Ins protection from legal pro- 
cess), having ascertained and certified that a certain 
zamindari was uizamut property (i.e., held by the 
Government for the purpose of upholding the dignity 
of the Nawab Nazim for the tivne being), the fact 
that this propei'ty had, before the pissing of the Act, 
been conveyed by the Nawab Na/.im to his son, did 
not deprive the Commissioners of jurisdiction to deal 
with the question. The pl lin language of s. 12 
of the Act is not controlled by any words in the pre- 
amble. A suit brought by a cluimiut against tbe 
Government and the grantee to recover the property, 
without the Nawab Nazi n h iviug been joined as 
a party, could not proceed. Omeao Begum v. Gov- 
EEWMENT OF INDIA 

ri. L. E., 9 Calc., 704: 12 C. L. B., 596 
L. B., 10 I. A., 39 

2L — — Award of Commissioners 

conclusive — Construction of dociini'enfs not estah- 
lishing a charge on immoreahle property. — Com* 
■missiouers appointed under Act XVII of 1873, by 
their award, found that an estate was in the pos- 
sessiou of the Government for the purpose of 
upholding the dignity of the Nawab Nazim for the 
time being, a finding within their competence to 
make, of which the effect was that the Govern- 
ment held the property freed and discharged from 
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ITAWAB NAZIM OP BENGAL DEBTS 
ACT (XVII OP I&IZ)— concluded 
eII claims la a suit ag^amst the Gorcrameni it was 
alleged that the estate, when iti the hands of the 
Nawab had been charged with pajmcnt of an an- 
nuity and arrears in fai our of the plaintiffs father 
on hi8 abandoning the title which he had set np to 
the property held that the above aivard, under 
the Act, would have been a sufficient answiff to the 
claim, even if the charge had originally attached 
to the estate But in equity no thargo could be 
created unless there was an intent to charge 
Here the documents showed that this payment had 
not been legally charged upon the propeity, neither 
party having contemplated this result and there 
having been ouly a mandate by the Nawab for ■ 
payment of the annuity out of his treasury OaiEAO 
BEaim V SzcEETAEr op State tor Ispia 

ILL R, 10 Calc, 584 
L R , 19 L A , 05 

3 Commiesxoners, Atcaed of— 

Potter of Coinmtsstoners notvixthatandinq ahena 
txon of State landi — In a suit by the son of the 
Nawab Nazim of Moorshedabad to recover from a 
persou wrongfolly in possess ou land winch had 
been found to be a portion of State lauds — Held 
that the Commissioners appointed under the Kawab 
Nazims Debts Act hal lurisdictioa to declare the 
land claimed in the suit to be State property not- 
withstanding the fact that an alienatiou of such 
laud had taken place before the date of the Commis- 
sioners* award Omrao Pequnx v Government of 
India, I L R 9 Calc, 704, folio ved Hassan 
Jijs V Gupiiebpct Siyoii DcoxEn 

[I. L R., 10 Calc , 742 

NAWAB OP CARNATIC’S ACT (XXX 
OP 1863) 

— Claims against Nawab— Onw» 

of proof —hei XKX of 1858 of tjie Legislative 
Council of Indii for the administration of the cstitc 
and payment of the debts of the late Nawab of the 
Camatie empovered the Supreme Court at Madras 
to investigate in a summary manner claims a'^ainst 
the Nawab a estate Held that the provis oos of 
the Act not oily limited the evtraordi lary remedy 
which it gave to certain defined classes of debt 
but threw upon a clai nant mere than the ordinary 
burden of pr of by conpelling the hold r of any 
written ackno vlcd^ment or security to prove the 
actual CO 19 deratiou given for it and up n those 
claiming the price of the goods delivered p oof of 
the fair and actual value of such gvods Gnoox.nic 
MooEiAZAn Khan t Government 

[9 Moore’s LA, 456 

NAWAB OP SURAT. 

Administration of private estate 

of— 

See Appeal to Peivv CouNcn,— C ases in 
WH icu Appeal lies oe nqt — Appeal 
ABLE Oedees 5 Moore’s I A , 403 

1. Nawab of Surat’s Act (XVIH 

of 1848)— S’anetion of Government to hrinff anxt 
— ^The pcrmiss on of Government in 18o8 to the 
TOL. J7 


NAWAB OP SURAT— ooncZurfsil 
Agent for the Goveruor of Bombay at Surat to 
pay certain moneys of the widow of the late 
Nawab of Surat to whomsoever a certificate of heir 
ship to her might be granted by the Civil Court 
IS not s sufficient authority under Act Will of 
1848 for the institution agamst hor grand diughtcrs 
of a general civil suit under Eegulat on IV of 1827 
or Act VIII of 1859 Nor does permission given 
in 1871 to institute a suit authorize the coitmua- 
turn of a suit instituted in 1869 AjiruDuiv Kdan 
r Ziahnnissa Beoaie 12 Bom , 166 

2 “Stxe forth," 

"Meaning of — Sanotion obtained after suit filed — 
The expression ‘ sue forth” in s I of Act XVIII 
of 1816 does not mean to sue fo” and to obta n so 
as to make tbe consent of the Governor a condi- 
tion preecdsat to tbe jnstitution of a suit Accord- 
ifigly, wliere the grand daughter of the Nawab of 
Surat was sued along with her husband without; 
previously obtaining the required consent and it 
was contemhid that the suit was irregularly insti- 
tated and the proceedings thereunder void — Held 
that the suit was rightly instituted such a conseut 
not being a conditioa precedent to the fiU ig of the 
suit ZlATJNNISSA BeOAM V MoTIBAM 

II L.R.,12 Bom, 403 

NAZIR 

See Gcabpian— A ppoivrircvr 

[I L R , 12 Bom , 553 

Misappropriation by- 

See StTBErr— LiABiurr OT Scsett 

[0 B L R., Ap , 26 

of mosque 

See Mahouedav Law— ENPO witEuT 

[I L R , 18 Bom , 401 

Power of — 

See Penal Code 8 18l 

[I L R , 22 Calc , 533, 759 

1 Guardian — Mmort Act XX of 

1304 — Bombay Cxvxl Courts Acts (XIV of J869 
und X of 1876) — Officer of Government — Cxvtl Pro- 
cedure Code, 1377, s 4o8 —The N izir of a Civil 
Couft, who 13 appointed guardian of tho estate of a 
iRiuor under Act XX of ISW i3 not an obcer of 
Government within the meaning of s 32 of Act XIV 
of ISOS as amended by s 15 of Act \ of 1876 
' An officer of Government in ordi,r to conu within 
those enactments must be a party to a suit in has 
official capacity A bubordicate Jud^c who unler 
e 456 of the Civil Procedure Code (Act \) of 1877 
as amended by s 73 of Act \II of 1879 appoints 
the Nazir or any other olfiecr of his Co irt to act 
as guardian of a mmoi pluatiff or defendant in a 
suit lu hi3 Court has no juiisdiction to heir it and 



( 6227 ) 


DIGEST OF CASES. 


( 6228 ) 


ITE CrLIGElsT CE — continued. 

witli pegs, but tbo tents were taken down each mon- 
soon. For two or three years previously to the acci- 
dent, people had been accustomed to cross the land 
•without any hindrance or prohibition. The plain- 
tiff himself had used the path across the land, as a 
short cut, for a period of eighteen months. This 
path led across the tenting ground to a gate which 
■(vas generally open, and which opened upon the high 
road. ITo express permission had ever been given to 
any of the persons who were in the habit of using 
this path. It was a mere beaten track, and, so far 
from being a public way, it was from time to time 
obstructed, in the tenting season, by the ropes and 
pegs of the tents. The plaintiff had for some time 
been in occupation of a bungalow belonging to the 
first defendants, which was situated in that part of 
the land which was furthest away from the high 
road. There was a regularly constructed roadway 
from the bungalow to the high road, which the plain- 
tiff might have used, but, as a short cut, he and 
others were in the habit of using the beaten track. 
For this he had merely a tacit permission. On the 
morning of the let September 1885, he left his 
bungalow and went to his business, as usual, by the 
short cut across the land. When returning by the 
same way at about 11 o’clock at night he fell into the 
hole which had been dug in the afternoon of that day, 
and sustained the injuries complained of. The hole 
was several feet deep, and was dug right across the 
pathway. The plaintiff had no notice of the hole 
being dug, or of any intention to dig it. The night 
was very dark, and there was uo negligence on the 
part of the plaintiff, nor any want of ordinary "care 
and caution. There was no watchman and no fence, 
nor was there any light which might enable persons 
using the path to avoid the danger. T^^e second 
defendant, as above stated, had agreed to take the 
said land from the first defendants on lease for build- 
ing purposes. On the day of the accident, some 
months before the execution of the lease, the second 
defendant through his engineer and contractor H ap- 
plied to the first defendants for permission to make 
“ borings ” in the land, which permission was given. 
S thereupon caused the hole in question to be dug. In 
their written statement the first defendants contended 
that in using the short cut across their land, the plain- 
tiff was a trespasser, and that he had used it without 
their knowledge or consent ; that the hole was dag 
without their knowledge, and that the “ borings,” for 
■which they had given permission, were merely small 
holes of a diameter of six inches, or thereabouts, which 
could not have been a source of danger. The second 
defendant pleaded that at the time of the accident he 
was not in possession of the land, but had merely 
entered into an agi-eement for a lease of it; 
that he had employed a competent engineer and con- 
tractor, JEf, to make borings, in order to ascertain of 
what the sub-soil consisted, and that S contracted to 
do the work and obtain leave from the first defen- 
dants to enter on the land ; that the said R subse- 
quently entered on the land, and according to his 
own discretion and without any control or interference 
from him (the second defendant), took such steps as 
ho thought necessary to ascertain the nature of the 
. .said sub-soil; and he (the second defendant) con- 


E’EGLIGEE'CE — continued. 

tended that, if there had been negligence in the per- 
formance of the •umrk, he was not liable. Reid (1) 
that there was negligence in digging the hole across- 
a path used by several licensees, and in not placing 
any person or light ,to warn passengers of the danger 
arising from the hole and the excavated earth which 
was he.aped up near it. Reid (2) that the first 
defendants were not liable to the plaintiff. The 
permission W'hich they had given to R was) 'a pamis- 
sion to make “ borings ” only ; and the hole, which 
was actually dug by R, was dug without their 
knowledge or permission. R was not shown to be in 
any sense their servant or agent. The plaintiff was- 
a bare licensee, and the first defendants were under no 
obligation to him to keep the path iu a safe state or in 
good order. Reid (3) that the second defendant was 
liable to the plaintiff. R was not a contractor, in the 
legal sense, so as to exempt the seeond defendant 
from responsibility, but was the servant of the second 
defendant pro hdc vice, and that the digging of the 
hole was within the course of his employment, or 
within the scope of his authority. Tha Court of first 
instance awarded, as damages, a sum of K33,000, 
which, on appeal, was reduced to 1117,000. Evans 
V . Trustees oe the Port oe Bombat 

[I. L. E., 11 Bom., 329' 

6. Suit for damages by parents 

of a cMld killed by negligence— .diet XIII of 
1855 — Death bt/ nepUffence— Contributory negli- 
gence — Liability for negligence of servants — 
Damages, Assessment of — DedttoUon for mainten- 
ance of child — Funeral expenses . — ^The plaintiff's 
unmarried daughter, a child of between five and 
six years old, fell into an open manhole of a 
sewer in a lane in Bombay on the 20th August 1880, 
bet'u'een 4<h and 5 o’clock p.m., and, when her body 
was recovered, life was extinct. The sewer -n^as- 
vested in the Municipality of Bombay, and was under 
the control of the Municipal Commissioner by virtue 
of ss. 220 and 289 of the Bombay Municipal Act of 
1888. When such manholes are opened, it is the duty 
of the Municipal Commissioner under s. 321 of that 
Act to have them properly fenced and guarded. On 
the 2''th August 1800 the manhole in question was 
opened for the purpose of inserting a flushing-door in 
the sewer. From the time the manhole was opened • 
until the occurrence of the accident the deceased 
childis mother was seated at the corner of the street 
selling cucumbers about four yards from the manhole 
in question. The. hole was at first properly fenced 
■^^r^th four timber hurdles about 4- feet high set up- 
right round it at a distance of 2 feet from the hole, 
secured at the corners with ropes. Soon after 4-30 ■ 
p.M., the superintendent in charge of the work gave 
orders to cease work and close the manhole for -the 
night. The accident took place almost immediately 
afterwards. The Judge found on the evidence that 
the child fell into the open hole in the interval that 
elapsed between the taking down of the fence and 
putting'the cover on the hole. What she was doing 
the instant before she fell, there was nothing to show. 
She was seen running and playing about the street • 
during the afternoon. Her mother, who was sitting 
close by, did not see the accident, her attention being ■ 
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at the moment occupied bj some customers She ad 
nutted that before the accident occurred she knew 
the fence was down and the hole open and she would 
not hare left the child go to it had she been plaving 
beside her Held (1) that the defendants were 
gulty of negligence and that they were liable for 
negligence of their sen ants although the latter acted 


txcuse Lueut luai us ii^uius uauii^eu iiLuses 


ana cJii lu aia tueii own eaiLrii-uoe ii aitivu ^ at 
their conclusions Where damages are allowed a 
reasonable sum should be deducted on account of the 
maintenance for such perod as tho child might 
reasonably have been expected to lire with her 
parents In an action under Act XIII of 18»5 no 
sum can be awarded in respect of funeral expenses 
whether for removal or disposal of the body or for 
outlay -- for ceremonial or obsequial purposes 
KABarsir Jetra r Mcricital Coukissiokbks of 
Do'cbat , I It B , 16 Bom , S54 

7 IitabiUty of principal for 


plained thit in January 1831 the defend lut by bis 
serrants dug a trench 8 feet deep along the whole 
length of the gully for the purpose of laying a drain 


Co\mi38tONEES OF BoMBAT 

[I L B., 17 Bom , 307 

8 Loss by fire -Sale sei aside — 

Decree t» faiour of vendor — Possession — Purchaser 
sn possession after decree and pending appeal — 
Occident — Ltahi i<y for dnvtige—~hlaxim. Volenti 
non fit tnyaria — The plaintiff and the second defen 
ilant A were brothers and worked a cotton press in 
lartnership In August 1884 A sold the press 
for 1135 000 to V (the first defendant) who paid A 
ns 000 earnest money and was put into possession 
Ihe plamtill then brought a suit (No 327 of 18St) 


TTESGLIG-BNCB — continued. 

against A praying for a dissolution of the partnership 

V was also a party defendant to that suit The 
plaintiff alleged that R35 000 was much too low a 
price for the press and he objected to the sale He 
prayed that I might be restrained from contmuingm 
possession of the press and working it and that a 
receive! might be appointed to take possession of 
it ti itil further order On the 2l8t April 18S5 on a 
motion the Court refused to grant an injunction and 
receiver, but ordered V to pay E30 000 (t e , 
tbe balaifeo of the purchase money) to the solicitors 
of the parties for investment until the hearing of 
tbe an t and directed that if that sum was not paid 
by the 21st Ifay 1885 a leceivcr should be appointed 
to take possession of the press Tho suit (» e , 
No 327 of 18®4) was heard on the 15t^ February 
1887, when it was held by the Court that the sale by 
AtoV was without authority that the defendant V 
took nothing under it and that the plaintiff was 
entitled to have it set aside Certain matters still 
remained to be decided but on the 2eth February 
1887 the decree m the suit was made tivino- effect to 
the findings already arrived at on the ISth February 
Tho decree by consent directed various accounts to be 
taken and among others sn a count of the profits 
realized by tbe w oi ki g of the press by the defendant 

V since bis possession thereof credit being given 
to him for all sums expended by him in the repairs, 
maintenance and working of the said press and for 
themanagement thereof by him The decree further 
ordered that tbe defendant V si ould be repaid the 
R30 (XM) which nc bad paid under the order of the 21st 
April 1885 and directed that on such payment the 
said defendant 7 do forthwith give over possession of 
the press to the plaintiff and tbe defendant A 
Tbe defenda t T at once gave notice Of hie intention 
to appeal There was e me delay in drawing up the 
decree Tbe minutes were spoken to on tbe 31st 
March 1887 the decree was seal d on the 13th April 
1887 Meaniime on the Cth Aprl 1887, and while 
the defendant V was still in possession a fire broke 


1887 the plaintiff filed the present suit claiming 
to recover 1150 000 from the defendant V as the 
valne of the press or such further sum as might 
be necessary to rebuild and restore it He alleged 
that the fire was caused bv the working of the 
press and contended that the working of the press 
by the defendant V after tht decree of the 28th 
February was an act of trespass by him and that 
therefore independently of the question whether the 
fire was caused by thenegligence of Fand bis servants 
the said V was liable for the loss occasioned by tho 
fire Held that independently of negligence, the 
defendant V was not liable to the plaintiff for tho 
loss occasioned by the fire Down to the decree of tho 
Sfth February 1887, tho defendant in keeping posses* 
son of tbe press and working it war no doubt, a 
trespasser, but subsequently to that decree he 
remained in possession and w orked the press with the 
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consent of the plaintiff. The maxim colenfi non jif 
injnria, applied to the circnmstauces of the case. 
S^eJd also that, no negligence having been proved 
against the defendant, the suit mu^. he dismissed. 
Jaitsetji Bttkjokjx Bahabtiui c. EBBAtmt 
TxDrxA , , .EE. E., IS Eom., 183 

9. Penal Code, s. 289 — jS’egUffence 

irifltr resjpeef io anxmals. — ^To sustain a charge 
under s. 289 of the Penal Code, tliere should he 
evidence not -only of negligence, hut also that such 
negligence would prohahly lead to danger to human 
life or of srievous hurt. AxosTiions 

,‘[S Mad., Ap., S3 

10. ^ont/ txealigenfla 

tied tip tit iazar , — ^The High iCourt refused to 
interfere tvith an order passed under s. 2S9 of the 
Penal Code hy a Magistrate fining the owner of a 
pony which had heen tied negligently, which was 
running about loose in a crowded bazar, and thtreby 
endangering the lives and limbs of pa-sons, that sec- 
tion refarimr not only to savage animals, bnt to any 
animal. QiiEEir r, CHAiT) Maxai. 

[19 -W. E., Cr., 1 

IL — Penal Code, s. 236 — ZTegltgcnf 

dealing icitTi explosive — J’robable danger to bitnan 
life — Loaded gitn left in open place. — C, having re- 
turned to Ms house after dawn from watching Ms 
crops at night with a loaded gun. and finding his 
-house-door locked, placed the gun, loaded, witfi the 
hammer down on the cap, ou a cot outside his house 
and went for a short time to a neighbouring house. 
A, the child of a neighbour, four years old, wasldlled 
hy the gun exploding. C was convicted under s. 2S6 
of the Penal Code for negligently omitting to take 
order with the gun sufficient to guard againsf probable 
danger to human life. Seld that the conviction was 
had in law. QtrEEX-EirPBEss r. Chexchcg-adt? 

[L L. E>, 8 Mad,, 421 

HEEGOTIAEIiE HirSTRUMEIirTS. 

Suit on — 

See Cases rncDEB Jubiskictiox — CA rrsES 
OE .Tubtsiuctiox — Cause oe Acnox — 
Eegotiabee Ixsxbujiexxs. 

' SeeBrsiiEATiox^ Act, ISlT, art. 159. 

[I. Ij, E., 23 Calc., 573 

ETEGOTIAEEE lESTRXTMEIsrT-S, STTM- 
MAP,-? PEOCEDTJSE OTT— 

Act V of 1866, the Act mentioned in the following 
cases, was repealed and its provisions re-enacted in 
the Civil Procedure Cede. .See Civil PeOCEDUEE 
Code, 1SS2, ss. 532, 538. 

Eeturn of smomons — Pre- 

cedtire . — In a suit under Act P of 1S66, the sum- 
mons should he returned in the usual way; and after 
the expiration of the required time, an order of the 
Court or a decree should be ohtainetl. Schilree r. 
Mae.kee . . .1 Ind. Jur., H". 8., 283 

2. Time to obtain leave to 

defend — Act V of 1S66, s. 3. — ^Although Act V cf 


liTEGOTIABLE HfSTETTMENTS, STJM- 

MAEir PEOCEDUEE 017 — confinaed, 

ISOfi, s. 3, only gives the defendant seven days to get 
leave to come in and defend ou action on a bill, note, 
etc., the Court must be satisfied before granting a 
decree that the defendant has had a full opportunity 
to obtain leave to defend. Gbob r. Paxiieb 

[1 Ind. Jut., 17. S., 395 

3. ^Extension- of time 
for aPpef^ance—Jiirisdiction—'SSrhere, in a suit 
under Act P of 1S66, the^ defendant is at such a dis- 
tance as would make it impossible for him to put in 
an appeamnee within the seven days allowed hy the 
Act, the Court wiU stay execution for a time long 
enough to allow ^ him to appear. Suits cannot he 
brought under tMs Act against persons resident out 
of the jurisdiction. CHAiDEAKAiT Box r. Pogosb 

[SB. HE., O. C„S3 

4. Leave to appear and defend 

— Practice — Costs . — ^The Court will give leave to a 
defendant to appear and defend in suits under Act P 
of 1866, where he shows a defence apparently real ; 
bnt where there is a doubt as to the bond f.des of the 
defence, payment of money into Court will be ordered 
or security directed to be given. The Court has, iu 
giving leave to defend, a discretion to order secniity 
for costs, not only where it doubts the bond fees 
of the defence, hut also if it considers the matter of 
defence raised is unnecessary, thoagh allowable. ' If 
the plaintiff has not been heard at first against the 
defendant's application, the Court will always allow 
him to come in afterwards and show th.at the leave 
ought not to have heen granted, or, it granted at all, 
in more stringent terms. Poxurxxz&x r. ITaeatax 
SixG- • . . ,6 B, Ix. E., Ap., 64 

Leave to defend, — In an action 

on a promissory note under this Act the defendant 
was allowed to come in and defend after the plaintiff 
had obtained a decree : the decree was set aside and 
uTitten statements ordered. Joseph r. Soeaxo 

[9 B. L. E„ 441 ; 18 AP. E., 424 

6, 17 otarial protest — Evidence of 

dishonoar — Mundi — Bill of exchange . — A notarial 
protest of any hill of exchange noted at any time 
after the passing of Act P of 1863 is primd facie 
evidence that the hill has been dishonoured under 
s. 13 of that Act, although the sections relating 
to summary procedure ou hills of exchange did nor 
come info op era tio-a "1:111 May 1st, 1866. A hundi, 
which co-atains a direction ou sufficient consideration 
to the drawee, and accepted hy him, is within the 
terms of the Act, and such 'a document is assignable 
withont any regular form of endo:scmcnt,if suffideut 
cause appears in the handwriting of an endorser to 
indicate an intention to assign it. East Ixdia Baxk: 
c. Khojae Puelie Gooewaxx 

pL Ind. jTor., 17. S., 247 

7. Decree — of plaintiff sairg 

under the Act . — Under the summary procedure ou 
Bills of E;:chauge Act (P of 1866), the plaintiff is 
entitled to claim by his summons and obtain by Ms 
decree whatever sum, principal and interest, is, ou the 
legal construction of the instrument, demaudahle. 
Desouza V. Eaxgaiax . . 6 Mad., 257 
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t?tigotiabIjE instruments, sum- 
mary PROCEDURE ON— coKc^tttferf. 

8. Tromissorif note 

— Consideration — Evidence — In a suit: under the 
Bills of Exclnnge Aefc to recover 111,200 on a pro- 
missory note the Court gave a decree for R700 only, 
that being shown to have been the full cousidcration 
recened for the note Sahlal Mooeerjbs t. 
llASAlf CnANBBA DhAB 

[3 B. L. R., O. C , 130 : 12 W. R., O. C., 9 

9. — Proftnssory note 

— Endorsement struck out — Evidence — A pl^t was 
presented under Act V of 186G by the endorsees of a 
promissory note endorsed as follows ‘'Received 
from the Chaitered Meieantilo Bank — J M Reid, 
Agent ” The note had not been paid when presented, 
and the endorsement was struck out Admission of 
the plaint was refused, unless evidence was 'given 
that the note had been paid, and to explain why the 
endorsement was struck ont. As ^nder Act V of 
1866 idence could not he received, the plaint was 
not admitted. CnAEiEBED ilEECANTiLE Ba’vc «. 
Seconue ♦ . 3 B. I» R , O. C , 146 

10 . Suit on promissory note 

payable by inatalmenta — Whe.o a promissory 
note IS payable by instalments, and contains a stipu- 
lation that, CQ default in payment of the first instal- 
ment, the whole amount » to become due, a suit to 
xecovn the whole amount on default made inpayment 
c£ the first instalment cannot be brought under Act V 
of 1866 Reupbe V SmuitroForD 

tI.L.E,l Calc, 130 

11 ■ Costs — under S500 — Jurts- 

dtefton of Small Cause Court —In an undefended 
suit brought under Act V of 18G0 on a promissory 
note for R342, there was nothing iii the petition to 
show that the suit could not have been brought in 
the Si^l Cause Couit, the High Court gave a decree 
for amount of note and costs Dnrp v risuBR 

18 B. L. R., Ap , 10 

UEGOTIABIiE INSTRUMENTS ACT 

(XXVI OP 1881). 

See Cases xthbeb HimDi 
See JCEisriCTiOs— CAtrsKS op Jdbisdic- 
iios — C atjse op Aciioy. 

[I.L.R,SO Bom, 133 

Bs 4 and 13 

See Pbohissobt Note— Fobk 

[I. L. R., 18 Bom , 689 
I. Jj. R, 21 Mad , 49 

as. 8 and 9 

See PBOinssoBT Note— ABS ioNirENT or, 
AND Suits on, Promissobt notes 

[L L. R., 11 Mad., 280 
I L E, 17 Mad, 461 
2 C. W. N., 286 



NEGOTIABLE INSTRUMENTS ACT 
(XXVI OP lS31)^concluded. 
the following terms, ttz„ “On deposit of title-deeds 
named hereinbclow for value received by me, I 
promise to pay three months after date RIGO to 
A £ or order,” then followed the details of the title- 
deeds Meld that the instrument was a negotiable 
instnimcut. Rama t. Sesha 

[L L. E., 17 Mad,, 85 

8 17. 

See Bill op Excdange 

[I L R , 15 Bom., 287 

8 35 

See Deobee — Fonsi op Deobeb — B ixi op 
Excbanoe . I L. R., 16 Calc , 804 
S3 35, 43 

See Majoeitp, Aae op. 

cr L E , 7 Aii., 490 

88 37, 39 

See Privcipai. and Surett— Discharge 
OP Surett . I. L R , 13 Mad , 172 

s 46 

See PitosiiSoOBT Note— A ssiGNMEirr or, 
AND Suits on, Pbojiibbobt Notes. 

tLL R, 17 Mad, 107 

as 64, 68 

See Promissobt Note— Assignuent op, 
AND Suits on, Promibsoet Notes 

[I. L-R,21 AIL, 450 

s 66 

See Principal and Sueett— Discharge 
o? subett , I, L R , 13 Mad , 172 

■ — ' ss. 70, 80. 

See Inteeejx— Omission to Stipulate 
tor, or Stipulated time has Expired 
— CoNTEACTS L L R , 28 Mad , 18 

8. 118. 

See Onus op Proof — Documents EELATI^G 
TO Loans, Execution op, and Co\- 

SIDERATION FOB, ETC 

[I. L. E., 20 Bom., 367 

NEPBCBW. 

See Cases under Hindu Law— Inheeit- 
ANCB— Special Heies — Males — Ne- 
phew.! 


NEWSPAPER. 

Pnntin/; Presses and Kewsjiaper 

Act fEXV of tS67J, e 3— Name of prxnter an<t 
pabtuker — A newspaper was printed and publisheil 
bearing the following words “ Printed and published 
at Cochin for tho Malabar Economic Company at 
the Company's Goshree Vilasam Press ” Seld that 
these words did not satufy the requirements of Act 
XXV of 1807, s 3. Queen-Empress r. Eari 
Shbnot . . . I L R • 10 Mad., 443 
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ISmW TRIAL. 

See Crvii PEOCEBtrEE Code, g. 108. 

[I. L. B., 21 Calc,, 269 

See Evidence Act, s. 167. 

[I. L. B., 19 Bom,, 749 

See Cases ttndeh Smaed Cadse Coitbt, 
Motdssiii — Pbactice and Pbocedeee 
— Hew Teiaes. 

See Smaee Cadse Coitbt, Mofessie— 
Pbactice and Peoceditee — ^Eefebekce 
TO Hi&h Cotiet. 

[3 B, L. R., A. C., 135 
17 W, B., 518 

See Smaee Cause Coubt, Peesidency 
Towns — Pbactice and Peoceddee — 
Hew Teiaes. 

See Smaee Cause Couet, Peesidency 
Towns— Pbactice and Peocedube — 
Befeeence to High Couet. 

[7 Bom., O. C., 180 
12 B. L. B., 34, 37 
I. L. B., 4 Calc., 298 
I. L. B., 15 Mad., 179 
I. L. R., 20 Mad., 358 

^ Application for— 

See Pleadeb — Affointhent and Ap- 
vs,KS.k-sc^ . I. L, R., 20 Bom., 293 


liEXT FRIEISfD — concluded. 

See Minob — Repeesentation of Minoe 
IN Suits , I. L, B., 17 Calc., 488- 
[I. L. B„ 13 Mad., 197 
X. L, B., 21 Calc., 866 
I. L. R., 17 Mad., 257' 
I. L. E., 21 Bom., 88 
■ I. L. E., 23 Calc,, 374 

ITegligenee of- 

See Cmu Peocedube Code, s. 102. 

^X. L, B., 22 Calc,, 8.* 

Suit by minor without— 

S'ee'W'AiTEB . I. L. E., 19 Mad., 127 

Suit instituted by — 

Sec Peactice— C iriE Cases — Paeties. 

[I. L. B., 22 Calc., 270' 


NEXT OF Km. 

Credilior of— 

See Cases under Probate— Opposition 
TO, AND Revocation of. Grant. 

Liability of share of, for barred 

debt. 

' See Administeation. 

[I. L. B., 2 Bom., 75- 


-- in criminal case. 

See Ceiminau Peooeduee Codes, s. 376 
(1872, s. 288) . I. L. B., 1 Bom,, 639 

/See Revision— Ceimin AS Cases— Revivau 

OF CoMPDAIHT AND RE-TEIAD. 

[24 W. B., 24 
I. L. R., 1 Calc., 282 
I. L. B., 2 Calc., 405 

3 C. W. 1^., 332 

4 C. W, 3Sr., 576 

See Revision — CE iMiNAii Cases — Sen- 
tences . B. L. B., Sup. Vol., 488 
[18 W. E., Cr., 8, 23, 38 
4 Bom., Cr., 3 

See Revision— Ceiminad Cases— Ver- 
dict OF JuBY AND MISDIRECTION. 

[B. L. B„ Sup. Vol., 459 

/SeeVEBDiCT OF JuBY — Power to Inter- 
fere WITH Veediots. 

[I. L. B., 19 Bom., 749 
I. L. R., 25 Calc., 711 


ITEXT FRIBH-D. 

See Coin?ROMisE— CosipROMiSB OF Suits 
UNDEE CiviD Procedure Code. 

[I. L. E., 17 All., 531 
See Lunatic . I. L. H., 13 Bom., 666 1 
[I. L. B., 19 Bom., 135 
L L. B., 23 Bom., 653 I 
I. L. B„ 20 All., 2 I 


Purchaser from — 

See Peobate— Opposition to, and Revo- 
cation OF, Grant. 

[I. L. B., 4 Calc., 360' 

ISrOHr-ACCEPTABTCE. 

See Cases under Contract— Construc- 
tion OF Contracts. * 

E'OH’-APPEABAIS'CB. 

Effect of— 

See Cases under Apfeau— Default In 
Appearance. 

See Cases under Appeal- Ex-partk 
Cases. 

See Cases under Cmx Procedure Code,. 
1882, ss. 98, 99 a859, s. 110). 

See Cases under Civil Procedure Code, 
1882, s. 100 {1859, s. 111). 

See Cases under Civil Procedure Code 
1882, SS, 102, 103. 

See Cases under Civil Procedure Code, 
1882, s. 108 (1859, s. 119). 

See Cases under Civil Procedure Code, 

* 1882, s. 158 (1859, s. 148). 

See Cases under Civil Procedure Code,, 
1882, s, 177. 
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N’ON’-A'PPEABAlTCE-concI«*d'. 

See Civil Peoceditee Code, 1882, 8 249 
(l(^59, s 217) . 6 B. L. E , Ap., 65 

See CoOTLAiNT — D ismissal or Complaikt 
— Epfect of Dismissal 

[4 Mad , Ap , 8 

6 Mad,, Ap., 8 
Lli. B., 6 Calc, 523 

4 C. W. N.. 346 

See Cases undeb Compeaim — ^Dismissal 

OF COilFLAINT — G eOCVD TOE DlSAUfl* 
SAL 

See Iksoltent Act, 8 86 

[8 B L. R , Ap , 67 

7 C. Ii. R., 378 

‘ -SscEes Judicata— Jtjdoments ov Pbk- 

LIUIHABY PoiKTS . 6 B. Zj R., 04 

[I.Ij R., 9 Calc., 428 
1. Ij, R , 5 Eom , 496 
L Ii E , 6 Bom , 477 
L Ii R , 16 Calc., 98 
Ij. R., 16 I, A , 166 
I. Ij. R , 21 Bom , 91 
L Ij. R , 12 All . 639 
I. L. R., 24 Bom , 261 


KON-DELIVERY. 

See Bailment . 1 B. L R., O. C., 68 
See Gases nuDEB Cokebact 
S ee CoKSFACi Act, s. 39 

[I, L R , 4 Calc., 252 
1 Mad., 162 

See COMSACi Act, s 81 

p. Ii. R , 4 Calc., 252 


NON-SUIT. 

Power to non-suit a plaintiS — 

S^mble—Tlie Courts in India bale powers to pass 
^ judgment of non suit Pabsotam Gib v Nab- 
LADA Gib > . 3 0 W. N„ 617 

[Dll R.,22AU., 505 


NORTH-WEST PROVINCES LAND 
REVENUE ACT (XIX OF 1873) 

See Cases uhdeb Jpbisdictiov of Civil 
C oDET— B evt and Bevence Suits, 
N -W. P. 

See Cases ttndeb Jobisdiction op Rb- 
VENCE CocET — N -IV. P Rent and 
Eevehcb Cases 

;S'e#RES JcDiCATA — C ompetent Cocbt — 
Revenue Couets I. Ij. R., 7 All., 224 
. — b.3. 

See CoiXECTOB . X D. R., 15 All., 410 
See Deed — Constbcction 

p.X R, 18 All., 888 


NORTH-WEST PROVINCES LAND 
REVENUE ACT (XIX OF 1873). 
— contmued 

See N -W. P. Rent Acts, s 94 

[I. L B , 1 All., 512 
See Sale fob Abbeaes of Revence — 
Setting- aside Sale — Ireegitlaeitt 

[L X. B., 1 All , 400 

SS 43, 83, and 241 — Vendor and 

purchaser — Agreement — Jur%sdictton of Ctvxl 
Court — Cause of ac/io » — Assessment of revenue — 
The pnrchaser of a certain estate paying revenue 
to Government agreed with the vendors, shortly after 
the sale, that they should retain a certain portion of 
such estate free of rent, and that he would pay the 
revenne pavablc in respect of such portion In 1853 
in a salt by the i endors against the purchaser to en- 
force this agreement, the Sudder Court held that the 
revenne payable m respect of such portion of the 
estate was payable by the purchaser In 1875, on a 
fresh settlement of the estate, the representatives in 
title of the purchaser applied to the settlement officer 
to settle ench portion of the estate with the represent 
ative m title of the vendors The settlement officer 
refused this application, but it was subsequently 
allowed by the superior reveuue authorities The 
representative in title of the vendors then sued the 
representatives in title of the purchaser id the Civil 
Court, claiming ‘ that be might, in accordance with 
the ^cement between tlie vendors and the pur- 
chaser, be exempted from paying revenue in respect 
of such portiob, as against the defendants, without 
any injury to the Govcmmenc that the defendants 
might be ordered to pay as heretofore such revenue 
and that the defendants might bo ordered never to 
claim or demand from him any revenue they might 
be compelled to pay in respect of such portion*’ 
Held per Sfancie, J , that, assuming that the agree- 
ment between the vendors and the purchaser was 


obtain a declaration that, as between him and the 
defendants, the latter were bound to pay revenue in 
respect of such portion, the suit was not barred by 
cl li), 8 241 of Act \IX of 1873. Also that, 
although the revenue authorities might regard the 
decision of the Sadder Court as binding on the 
parties then before the Court, for the currency of the 
then settlement, that decision, that settlement having 
expired, and s 83 of Act XIX of 1873 having come 
into force, could not control the power of the revenue 
auliionties to settle the land in question with the 
plamtiff who uas its proprietor Held per Old- 


he sought. Hiba Lal v Ganesq Pbasad 

[I. L B , 2 All , 415- 
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ITOETH-WEST PROVINCES LAND 
REVENUE ACT (XIX OE 1873) 

— continued. 

s. 62* 

See PEE'EMETIOST— CONSTSTTCTION' OF 

WAziB Ci-AEz . I. L. R,, 17 All., 447 
- 8.65. 

jSee Co-SHABEES— G eneeae Eights ih 
JointPeofeetxI, L. R., 18 AIL, 129 

— ss. 72, 77. 

See Landioee and Tenant— Constixh- 
TiON OF Eeeation— Acknoweedg- 
MENX of Tenancy, etc. 

[I. L. R., 9 All., 185 

s. 77. 

See Landioed and Tenant— Constitu- 
tion of Eeeation— Geneeaely. 

[I. L. R., 16 All., 209 

s. 79. 

See Geant — Powee to Geant. 

[I. L. R., 2 AU., 545, 732 

s. 91. 

See Custom . I. L. R., 8 All., 434 

ss. 94, 97. 

See Dueess . I. U. R,, 11 All., 399 
s. 107. 

See COEEECTOE . I. U. R,, 15 All., 410 

See Paetition— Mode of Effecting 
Paetition . I. L. R., 20 All., 92 
[I. L. R., 22 AU., 329 
.See Pee-emftion— Right of Pee-emp- 
TiON . . I. Ii. R., 20 All., 92 

s. 108, 

See Paetition — Eight to Paetition— 
Geneeadly . 1. 1,. R., 3 AIL, 400 

; ss. in, 112. 

iSee JuEiSDiCTiON of Orvii Couet — 
Eeyenue Couets — Paetition. 

Cl. I*. R., 9 AIL, 429 

.See Paetition — Jueisdiction of Civid 
Couet in Suits ebsfecting Paeti- 
tion . . I. Ij. R., 9 AU., 429 

[I. I..R., 20 AIL, 75 

■ 8. 113. 

^ See Appead — N.-W. P, Acts. 

[I. Ii. R., 9 All., 445 
I. Ii. R., 11 All., 32S 
I. Ii. R., 14 AU., 500 

_ — Objection filed after time 

hmited hy Court hut before action taken under 
s. 113. — Meld tliafc tlic provisions oE ss. 214 and 219 

■ of Act XIX of 1873 do not apply to an ex-parle 
decision of a question of title by a Court of Ecvemie 
acting under s. 113 of the said Act. Meld also that 

■ a Court of Ecvcuuc acting in partition-proceedings 


NORTH-WEST PROVINCES LAND 
REVENUE ACT (XIX OE 1873) 

— continued. 

under s. 113 of Act XIX of ' 1873 was not precluded 
from dealing with an objection brought before it 
merely by reason of such objection not having been 
filed within the time limited by the Court for filing 
objections, the Court not having up to that time 
takeu any action under -s. 113 of the said Act. 
Muhammad Abdul Karim v. Mahammad Shadi 
Khan, I. L. II., 9 AIL, 429, distinguished. Tuusi 
Peasad V. Mateu Mad . I. L. R., 18 All., 210 

— ss. 113, 114. 

■S'ee Appead— N.-W. P. Acts. 

[I. L. R., 2 AU., 619 
I. L. R., 14 AU., 500 
' I. L. R., 18 AU., 210 

See Deoebe— Poem of Deoeee— Gene- 
EAD Cases . I. L. R., 5 AIL, 520 
[1. L. R., 14 AIL, 500 

See Paetition— Jueisdiction of Civid 
Couet in Suits eespbcung Paetition. 

[L L. R., 9 AIL, 429 
I. L. R., 20 AU., 75 

See Paetition— Misceddaneous Cases. 

[I. L. R., 9 AIL, 429, 445 

See Ees Judicata— Competent Couet— 
Revenue Couets I. L. B.., 2 AIL, 839 
[I. L. R., 5 AIL, 280 
I. L. R., 9 AIL, 388 
1. L. R., 18 AIL, 59 

— Procedure — Inquiry into ob- 
jections raising questions of title . — When a Collector 
or Assistant Collector has determined to enquire into 
objections raising questions of title preferred under 
B. 113 of the N.-W. P. Laud Revenue Act, 1873, his 
proceeding thereupon must be conducted as an origi- 
nal suit in a Civil Court. Ranjit Singh v. Idahi 
Baesh . . . . I. L. R., 5 AIL, 520 

s. 115. 

See Paetition — Jueisdiction of Civid 
Couet in Suits eespecting Paetition. 

[I. L. R., 9 All., 429 

s. 124. 

See Paetition— Mode of Effecting Pae- 
tition . ; I. L. R., 22 AIL, 329 

B. 123. 

See Co-SHAEBES— Enjoyment of Joint 
PEOFEETY — CUDTIVATION. 

[L L. R., 3 AIL, 818 
• I. L. R., 4 ail; 515 

^ Private Partition. — S. 125 of 

Act XIX of 1873 docs not apply to a partition by 
Xwivate agreement. Gaya Singh v. Udit Singh, J, 
L. R., 13 AIL, 396, referred to. Pam Prasad v. 
Mina Knar, I. L. P., 4 AIL, 515, dissented from by 
Knox and Baneeji, JJ. Kashi Puasad v. Kedae 
RathSahu . . . I. L. B., 20 AU., 210 
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NOETEWEST PEOVINOES LAND 

EEVENUE ACT (XIX OP 1873) 

—ectttinued 

Bs 131,132 

See Partition — Jpeisdictiok of Citil 
Court IN Suits REsrECTiNO Pabtition 
II L E , 9 All , 429 

s 135 

See Jurisdiction op Citil Coubt — 
Retente Courts — Pabtitios 

[7W •W,348 
L li E., 10 AIL, 6 

See Partition— J uBiaDiCTioN op Crrn 
Court in Suits bespectino Pabti 
TION . I Ij E , 10 All , 5 

B 146 

See Sale tor Aeefars op Eetenue— 
Sale pkocceds I Ii> E , 6 All , 112 

ss 148.148 

See Co snAEDES — Geneeae Eroirrs is 
Joint PROPEErr 

[I I. E , 14 AU . 273 

s 164 

See MAfloiTEDANLAiT— G ift— Validitt 
[L L E , 21 AU , 165 

— ss 166, 167, 168 

See Pbb ejittion— P vianT of Pee emp 
iiON . . I L B , 13 All , 224 

See Sale toe Aebfaes op Retenue— 
Inoumbbanoes-K W P Land Repe 
NUE Act I L E , 22 All , 821 

s 184 

See B«NAm Transaciion— C cattEiED 
PuncnASES— N-W P Laitd Retenue 
Act . LL E,21AU,29 

* SS 185, 186. 

See RioiiT op Suit — Sale pok Abbeabs 
OP Bbtesue . 1. Xf E , 21 All , 137 

B 188 

See PbE esiption — R iam of Pbe esip 
TION , I. L H., 1 All , 277 

[LL R,13AU.,224 

. 8 190 

See Lanrloed and Tenant — C oNSTrru 
now OF Relation — Ackhowledgsiekt 
OP Tenancy be Receipt op Bent 

[I.Ii.Ev,6 All,52 

191. 

See Fee emption— ConsteUotion op 
"Wajib UfAitz I. L En 22 All , 1 

BS 194, 105 (Act Vni of 1879, 

s 20) 

See Court op '^aeds 

[I I, B., 7 All , 687 


WOBTH.WEST PEOVUTCES LAND 
BB\rEIfUE ACT (XJX OP 1873) 
— eoHehided. 

8 195 

See Lunatic . I L E., 1 All , 476 

BS 205, 205B 

See Guardian Disqualified Peoprie* 
TORS I L E 5 All , 264, 487 
[I L E, 22 All, 364 

ss 214, 219 

See Appeal — W P Acts— N W P 
I AND Revenue Act 

[I L E , 18 All , 210 

bs 220, 231 

See "h -W P Rent Acts s 1 

El L E , 6 All , 170 

s 221 

See Arbiteation— Arbitration under 
Special Acts — X W P Land Rete 
NUE Act . 1. L E , 14 All , 347 

S3 222 231. 

See Aedixbation— Arbitration under 
Special Acts -N W P Land Eete 
NUE Act I L E , 18 All , 172 

B 241. 

See Cases under Jubisdiotion op Civil 
Court— Rent and Petenue Suits, 
N vr P 

See Pabtition— Jurisdiction op Civil 
Court in Suits EEaPEoriNO Partition 
[1 L E.9 A11.428 
I L E , 10 All , 6 
I L E , 20 All , 76 

— 8 243 

See Rules made under Acts— Civil 
Procedure Code s 820 

[LL.E,12A11,664 

B 257. 

See Contract Act s 23— Illegal Con 
tracts — Against Public Poliot 

[L L R , 22 All , 230 

See Pbb euption- Riout op Pee evp 
TION . I L E., 17 All , 226 

WOETH ■WESTEBIT PROVIN’CES T.ATs m 
REVENUE ACT (VIII OE 1879) 

s 20. 

See Court op Wards 

[I L E., 7 All , 687 

NOETH-WEST PROVINCES MUNI 
CIPAL IMPROVEMENTS ACT (VI 
OP 1868), s 12 

See'N-W. P. AND OuDn IIunicipaiitibs 
Act, 18S3, ss t9 71 

'' ILL R,8A11,677 
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ITOBTH-WEST PEOVIITCES RElTa? 
ACTS (XVIII OP 1873 AND XII OP 
1881). 

See Arbitration — Arbitration under 
Speciab Acts and Eegubations — 

W. P. Eent Act. I. L. E., 2 AIL, 119 

See Cases under Jurisdiction or Civii 
Court — ^Eent and Eevenub Suits, N.- 

W. P. 

See Jurisdiction or Eevenue Court — 
N.-W. P. Eent and Eevenue Cases. 

See Landbord and Tenant — Payment or 
Eent — Non-payment. 

[L L. E., 18 All., 290 

1. S. 1 — Application of the Civil 

Procedure Code to suits in the Revenue Courts — 

' Civil Procedure Code, 1877, ss. 43, 373 — Suit, With- 
drawal of — Relinquishment of part of claim . — 
,Eeld by tbe Full Bench (Stuart, C.J., dissenting) 
lihal: the Coui’ts of Eevenue in the North- Western 
Provinces, in those matters of procedure upon which 
the Eent Act of those Provinces (Act XII of 1881) is 
sUeut, are governed by the provisions of the Civil 
Procedure Code. The principle of decision in Nil- 
moni Singh Peo v. Taranath Muherjee, I. L. R., 
0 Calc., 29 q, followed. Meld therefore that the 
procedure provided by ss. <13 aud 373 of the Civil 
.Procedure Code is applicable to suits tried under the 
N.-W. P. Eent Act, 1881. Madho Peakash Singh 
V. Murdi Manohar. Hira Singh r. Makund 
Singh . . . . I. E. E., 5 AIL, 406 

2. Application of the Civil 

■Procedure Code to suits in the Revenue Court — 
Judgment in accordance with atvard — Appeal — Act 
XIX of 1873 ( N.- W. P. Land Revi-nus Act ), ss. 220, 
231. — The provisions of the Civil Procedure Code re- 

' lating to awai'ds are not applicable to suits under the 
N.-W. P. Eent Act, 1 881, the matters in dispute in 
which have been referred to arbitration, as s. 96A of 
that Act specifically imports into it the procedure of 
the N.-W. P. Land Eevenue Act with regard to arbi- 
trations. Fahimunnissa V. Ajudhia Prasad 

[I. L. E., 6 AIL, 170 

1. s. 2 — Procedure — Case "begun 

while Act XVIli of 1873 was in /orce. — The ques- 
tion whether land held by a person whose proprietary 
rights in a mehal have been sold in execution of a 
decree while Act XVIII of 1873 was in force, 'was 
held by him as sir at the time of such sale, must be 
• determined by that Act. Hari Das v. Ghansham 

Narain . . . I. L. E., 6 AU., 286 

2. and s. 9 — Pr oc e dur e — 

Landholder and tenant — Sale of occupancy right in 
execution of decree. — Held that a landholder who 
liad attached the occupancy right of an occupancy 
tenant in certain land in execution of a decree before 
Act XII of 1881 came into force was not entitled 
under s. 2 cf that Act to bring such right to sale 
after that Act came into force, that section not sav- 
ing the right of a landh’ Ider to bring such a right to 
sale in execution of a decree, and s. 9 of that Act 

-expressly prohibiting the sale of such a right in 


UOETH-WEST PEOVrNTCES EENT 
ACTS (XVIII op .1873 AND XII OP 
1881) — continued. 

execution of a decree. Naik Eam Singh v. Murh 
Dhar . . , . I. L. E., 4 All., 371 

' Murli Eai V. Ledri . I. L. E., 7 AIL, 851 

s. 3 — Sir land — Settlement, — Land re- 
corded as sir during the progress of a settlement 
of the district in which it is situate is not sir land as 
defined in s. 3 (4) of ' Act XVIII of 1873. Such 
land does not become sir land within the meaning of 
that definition until the settlement is closed and 
confirmed. Hari Das v. Ghansham Narain 

[I. L. E., 6 AIL, 286 

ss. 5 and 6. 

See Enhancement or Eent — Exemption 
RROM Enhancement by Unirorm Pay- 
ment OR Eent, etc. — Variation by 
Change in Nature of Eent, etc. 

[I. li. E., 1 AIL, 301 

s. 7. 

See Landlord and Tenant — Property 
IN Trees and Wood on Land. 

[I. L. E., 8 AU., 467 
I. L. E., 9 AIL, 88 ' 

See Landlord and Tenant— Transrer 
BY Landlord . I, L. E., 8 AIL, 189 

See Cases undee Eight or Occupancy — 
Transrer or Eight. 

1. Px-proprietary tenant —Pos- 

session of sir land. Right to. — Since Act XVIII of 
1873 came into force, a co-sharer entitled to obtain 
by pre-emption the proprietary right of another 
co-sharer is not entitled ordinarily to a decree against 
the vendor for possession of the sir, but only for the 
possession of the proprietary right in the sir. He is, 
however, entitled to possession of _the sir land as 
against the vendee. Baldeo Pandey v. Jhari 
Kuar IN . W., 334 

2. Usufruofsiary mortgage — 

Px-proprietary tenant-^ Sir land. — Held by the 
Full Bench ^Oldrield and Brodhuest, JJ., dis- 
senting) that a person who creates a usufructuary 
mortgage of zamindari property becomes an ex-pro- 
prietary or occupancy-tenant of tbe s.r land under 
s. 7 of the N.-W. P. Eent Act (XII of 1881). Per 
Pethbeam, C.J. — A usufructuary mortgagee is, for 
the time being, the proprietor of the property, 
inasmuch as a proprietor is the person entitled to 
exclusive pmssessiou at the time ; and the intention of 
the Legislature, as expressed in s. 7 of the Eent 
Act, is that, when a zamindar ceases to bo entitled to 
occupy the sir land as proprietor, he shall , have the 
right to occupy it as an ex-propriet.ary tenant under ' 
s. 5. Hhaywan Sinyh v. Murli Sinjh, I. L.R.'.l 
All., 549, dissented from. Per Straight, J. — The 
words “ lose ” and “ part with ” in s. 7 of the Eent 
Act were intended to cover all cases in which a 
proprietor of land has either voluntarily or by opera- 
tion of law deprived himself permanently or tem- 
porarily of the power to exercise full proprietary 
right over his property. Per Mahmood, J. — ^The 
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NOBTH-WEST PROVINCES BENT 
ACTS (XVIII OF 1873 AND XII OF 
1881) —conltnued 

meaning of the words “ proprietary rights ** m s 7 of 
the Kent Act is equivalent to that of the term ** fall 
•ownership/' corresponding to domtntum m the Emnan 
law and fee-simple estate in Englishlaw The right 
of a usufmcUmry mortgagee cannot he called pro- 
prietorship, and having regard to s 58 of the 
Transfer of Property Act the exccntioii of a usnfroc- 
tuary mortgage d ics mt annnnt to a transfer of the 
proprietary right The vi ord ‘‘ lose ” as nsed in i 7 
of the Eent Act means the transfer of proprietary 
sights 'otherwise thin by tho will of the owner m. 
conseqnence of some met lent of liw The term [ 
“part with” is a general esprcssion including both | 
absolute and temporary alienation, and a nsufmc- ^ 
tuary mortgage is a “ p irting with ” some of the 
incidents of ownership, and falls within the purview I 
of 8 7i inasmuch as the rights of possession and of | 
the enjoyment of the usufruct are transferred from the 
mortgagor to tho n ortgigee, though such a transfer | 
does not amount to a total alienation of proprietor- i 
ship. BAayicaa AtayA V ilurh Stn^h, 1 i J? , 1 I 
, 549, dissented fri m Oopnl Paadejf V Par- | 
sotom Du, J. Ii i? . 6 41? , 121, Qanja Dm i 
l)hufondharSin/h,I L R , 5 All > 495 y&Qi, Oulah 
1 . Indar I L, P., 6 All , 54, referred to 

Per OlDPiELO, ,7-— flic words “lose or part with 
his proprietary rights m am mehal ” in a 7 of tho 
Ilent Act mean a loss or parting which divests 
absolutely of all pr puctary rights leaving no 
interest of a propnctirv kind m the mehal, tbisdoes 
not happen in a us ifnictitarv mortgage, and therefore 
the latter is i ot s 1o s o or parting with, proprietary 
rights uiti intbcTneiiiingofs. 7 Bhaffwanbtnghy, 
MvrU SinyA, / L R, / 4// , 549, approved Per 
BnOOHUUsT, J — Ihe uord “to3e”ia s 7 of the 
Rent A«.t meins live lunLitily lose, as for instance, 
by auction sale and ‘ pirt with” means voluntarily 
and entirtl) durst d of means, c.y, of gift or 
pnvate sale Pioprirtiry lights ” means the whole 
of the proprietary n lits, and a usufructuary mort- 
gagor of zamuuUri piopcrty cannot be said to have 
lost or parted with Ins ]>ioprietary right thercio, and 
therefore do 8 n t, uinhr tlif provisions of s 7o£th« 
Bent Act, became an es pr priotary or occupancy 
tenant of the sr land IndAr Sbh v I^aubat 
bntOH . . . Z. Ii. R., 7 AIL, 653 

3. Ueufrucittartf mortgage of 

zam\ftdart xncludmg sir — Loung or parting with 
proprietarg right m mehn! — Ex proprtetarg ten- 
ant ‘ ■■ y mort- 

gag does not 

so withm 

tho mi., 1 11 - u *< ivviVAiioi ^001 as ui become 
an ex proprietary tenai t of his sr land Bhagxoan 
Singh T. Mvih Smgh, I L B., 1 All, 459, and 
IndarSen v 5aut,f Singh, J L.R.,7All, 553, 


LLIuE., 16 AU,337 


NORTH V/EST PROVINCES RENT 
ACTS (XVIII OF 1873 AND XII OF 
1881) — continued 

4. Ex-proprietarg tenant — 

BX‘proprietarg ienanct/ arising on sale of part of 
the samtndar’ s share —In order that the provisions 
of 8 7 of Act XII of 1381 may come into operation, 
it IS not necessary that the samindat should lose oi 
part with his proprietary rights m respect of tho whole 
of his interest in the mehal. Buawani Pba‘5Ad « 
QsuKAU ilrnAiOiZD . . I L E , 18 All , 121 

llPBLiunAB C PzsiEAj . I. L R , 22 All , 205 

5. ^ 

The words “ 

1881 (N-W 

mean land b 

* os a - n 1 ^ 1 ^ ^ 


possessioa thereof under a deed of mortgage executed 
in his favour by the same defendant in 1877 Tin. 
plaintiff alleged that after the sale he continued in 
possession of the sir laud till J884, when he was 
dispossessed thereof by tho defendants He sued 
for recovery of possession of the land. Held 
tbit the defendants, being ex-proprietary tenants of 
the land in dispute, were entitlcil to hold possessiott 
thereof, by operation of Iiw, with reference to the 
terms of s 7 of the N -W P Eent Act , and tht 
pUiDtiff’s contention that because for four or five 
years the defendants failed to assert their cx proprie 
tary tenant ngh's they were debiirod from ^ing sj 
could only be well foind d if theie had been any 
proMsiOQ cither in the Limitation Act or tho Eent 
Actcrcating such a disvbihty Held also that, not- 
withstanding the fact that the plaintiff was in pos- 
session of the land in di p itc as mortgagee at the 
time of the sale, and co itiinied in possession after- 
wards, bis vendor must bo tiken to have ‘held” 
the land as Ins s r at the time of the sale of his pro- 
prietary interest, within the meaning of s 7 of the 
Itcut Act Habjas V Badua Kishav 

[EL R,8A11>256 

6 Trant/er of Property Act 

of XES3), ts 41, 4S Transfer hg ostensible 
owner — Jfcaniny of “field” — Staluts, Consirw 
iton ^—Retrospeciii e rffeef — 51 or (gage of str 
land before passing of Ait A fill oflS73 — Sale of 
mortgagor's rights sohil’ that Ad loas in force — 
Right of mortgager — In 18 9 4 and J, two co 


payment ot the mort jv-c-m ney and to receive profits 
in lien of interest , and be btained p ssessiou accord- 
ingly. In 1873 F, TF, and 4 gave to other persons 
a nsufructnary mortgage of their 6 biswas share 
together with a moiety of the 87 bighas of air land , 



, ( 024,7 ) 


DIGEST OF CASES. 


( 624P ) 


ISrORTH-WEST PROVUTCES REE-T 
ACTS (XVIII OP 1873 AED XH OP 
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and it was stated in tlic deed tliat Imlf tiie movtgage- 
i\ioney due to K on the mortgage of 1869 was due by 
the executants, and that they accordingly left the 
same with the mortgagees in order that the latter 
might redeem. In November 1876 APs 5 biswas 
share, together with its sir land, was sold in execution 
of a decree. Subsequently, ff, alleging that the 
mortgagees under the deed of 1872 and the pur- 
chasers under the execution-sale of 1876 had dis- 
possessed him, and that his mortgage- debt had not 
been paid, sued to recover possession of the 87 bighas 
of sir land, by virtue of his mortgage-deed of 1869. 
The Court of first instance held that the plaintiff was 
not entitled to enforce his mortirage in respect of P's 
and W’s share in the 87 bighas. because they wore 
not parties to the deed of 1869. The lower Appellate 
Coiu't further held that from the date of the e.xecu- 
tion-sale of November 1876 iff became an ex-pro- 
3 n'ietary tenant of his sir land, and that to give the 
plaintiff possession thereof would be contrary to the 
provisions of s. 7 of Act XVIII of 1873 (N.-W. P. 
Pent Act). Setd that, inasmuch as it was clear that 
at the time when the mortgage-deed of 1869 was exe- 
cuted P and TV were aware of the transaction which 
made K, the mortgagee, under the deed, of the whole 
property, and that, knowing this, they allowed the 
possession of A, J, and Jff to appear as if covering tho 
entire zamindari rights in the 10 biswas share of the 
su’ land, and inasmuch as the statements contained 
in the mortgage-deed of 1872 were an admission on 
the part of P and TV that the mortgage of 1869 was 
executed with their consent, the equitable doctrine 
contained in s. 41 of the Transfer of Property Act 
applied to the case and P and TV had no defence, 
either in law or in equity, to the plaintiff’s srrit, with 
reference to their shares, and for the purpose of 
obviating the lien of 1869. Ramcoomar Koondoo 
V. Mcqueen, 11 B, L. R., 46, referred to. Per Mah- 
MOOD, X, with reference to the effect of the exe- 
cution-sale of November 1876, in regard to the pro- 
% isions of s. 7 of Act XVIII of 1873, that the general 
rule that statutory provisions have no retrospective 
operation did not apply to the case ; that, by I'eason 
of the sale, S, who bad proprietary rights in the 
mehal, and held the 5 biswas share of the sir as such 
(the word " field as used in s. 7 of the Pent Act 
nob being confined to manual or physical holding), 
lost his proprietary rights, and so became an ex- 
inoprietary tenant of the land belonging to him at 
that time ; that although the mortgage of 1869 must 
not be so affected as to deprive the mortgagee of all 
bis rights, yet by the terms of s. 7 of Act XVIII of 
1873 and by virtue of the sale his means of benefit- 
ing by the mortgage were necessarily changed ; that 
neither the preamble nor s. 1 of the Act contained 
any saving clause which would justify the interpre- 
tation that all tho conclitions included iu a usufruc- 
tuary mortgage are to be exempted from the operation 
of the Act, or of s, 7 in^ particular, merely because 
the mortgajTG was a subsisting one: that under these 
choumstances possession must be given to the plaintiff 
of such rights as H had at the time of tho morto’ao-e, 
-subject only to JPs rights as an es-proprietary tenant ; 
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that tho rights of the pnrehaser of R’s share under 
the sale were subject to the mortgage of 1869; and 
that by virtue of the rule enunciated in s 48 of the 
Transfer of Property Act, the rights of the mort- 
gagees under the deed of 1872 must give way to the 
incidents of the prior deed of 1869, both mortgages 
being usnfruQtuary, TuUhi v. Radfia Kislian, 
WeeTcly Notes, AIL, 18S6, f. 74, referred to. per 
TveueIiIi, J., that in 1876, hy reason of the execution 
sale, the sir rights and interests of NT mortgaged by 
him in 1869, as such, went out of existence, and 
assumed a dift'erent character ; that over that tenure 
iu its alterccl character tho plaintiff, though he still 
had his mortgage charge, had not, in the existing state 
of the law, a right to physical possession of the actual 
land ; and that, subject to this new rinht of S’e, the 
plaintiff retained his mortgaac charne of 1869 over 
the zamindari interest iu the portion of the land 
acquired by IPs vendees. Kabamat Khau v. Sami- 
TO -BIX .... I- L, B., 8 AIL, 409 

7. ands. 14 — Suit for profits 

— JSx-pi'oprietary tenanf-=-Sir land held equally. 
— A certain mehal, of which the plaintiff in this 
suit claimed a one-third share of the profits for a 
certain yeaiv belonged in equal shares to the defen- 
dant (lambardar), and S and Jff, his two brothers, 
who had certain sfr land in partnership, Tire plain- 
tiff had acquired the share of S by auction-purchase, 
S thus becoming an ex-proprietory tenant. The sir 
laud was not included in the rent-roll of the mehal, 
but was admitted by the defendant to be assessable 
with rent at a certain rate per bigha. ^ Keld that, 
whatever might be the course proper to'be taken for 
the purpose of assessing such sir land or iS’s share 
of it with rent, and notwithstanding that such course 
had not been taken, the plaintiff was entitled in this 
suit to claim and obtain his share iu the profits' of 
the sir laud. Muhammad Am v. Kadiah Sikgh 

[I. L, B., 1 AIL, 659- 

s. 8. 

See Eight oh Occhpanct — AoeuismoH 
OH Eight — ^ hloDE oh Acquisition, 

[7 E. W., 318 
I. L. B., 4 AU., 167 

See Right oh Occuhanct — Acquisition 
OH Right — Subject oh Acquisition. 

cr. L. B., 7 AIL, 586 

ss. 8 and 9. 

See Eight oh Occupanot — Teansheb oh 
Eight . . I. L. B., 7 AIL, 866 

s. 8. " . 

See Execution oh Deoeee — Appbica- 
TioN POE Execution and Power oh 
COUET. 

[I. L. E., 10 All., 130, 132 note 

See Landhoed and Tenant — Avs^ov- 

KENT, EKniNQUISHM:ENT,OESUEEENDEB 

OH Tenuee , I. L, B., 7 ail, 847 
[I. Ii. E., 13 AIL, 396- 
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See Landiobd anp Tenant — Eject 
UENT— GeNEEAI.it 

[I L E 10 All , 616 

SeeLAKDIOBD ASP TENANT — PdOPBETT 
IN Trees and \\ oob on I anp 

[I Ii B,e A11,1G 
I Jj B., 8 All , 88 
I L B, 10 All, 150 
I L R., 21 All., 297 

S’ee Lanpiobp ANP Ienant— Transeee 
BT Tenant I L B 12 All , 418 
[I Ii B , IB All , 219, 281 
I L B., 10 All , 398 

5«e Eight op Occopanct — Acquisition 
OP Eight — Mope op Acquisition 

(l Ii E.,17 AU,33 

See Cases uhpee Eight op Occdpavot— 
Teanbpeb op Eight 

8 10 

See Bight op Suit — Aocbuai op Right 
[I 1/ E,, 15 All 399 
8 14 — DeUrmination of rent 

—Landlord andienant— ’’—Thewords 

■< may apply' in e I* of Act \II of 1881 mean 
“ gball apply ” i£ the landholder wants to procure 
such a determmati n of his tenant s rent as tvould 


— ss 18, 31, 34 

See Lanpiobd and Tenant — Accbetion 
TO Tenube I li B 6 All , 200 

— s 21 

See Enhancement op Rent — Liabilitt 
TO Enhancement — Constboction op 
Documents as to Liabiihy to Eh 
hancement I L B-, 3 All., 365 
8 29 

See PiAiNT— E etcbn op Piaint 

[I Ii B,, 3 All ,706 

— 8 30 

See Geant — Power to Gbant 

[I. Ii B,, 2 All , 645, 733 

8 31 

See Lanplobp anP Tenant — Abanpon 


See Lanplobp anp Tenant. — Tbakbpeb 
BP Tenant I Ij R , 18 All , 354 


KOBTEWEST PBOVINCES BENT 
ACTS (XVIII OF 1873 AND XII OF 

1881) — eonitnved 

3 34 i 

See Interest — Miscellaneous Cases — 
Aeeeaes op Eevt 

ri L B 18 All , 240 

8 38 

See Estoppel — Estoppel Br Conpuct 

[I L B , 15 AIL, 189 
I L B., 22 All, 83, 03 

88 36 39 

See Res Jupicata Competent Couet— 
Revenue Courts 

[I L B., 3 All, 63, 81 
I L B , 4 All , 11 
I L R , 6 All , 205 
I L R , 18 All , 270 

— BB 33, 39, and 40 

See Lanplobp and Tenant— EiJectmeNt 
— N otice to Quit I E B , 10 All , 13 

• 8 39 

See Res Jupicata — CompstSnt Couet— 
Revenue Coubis I D B . 2 All , 428 
ri L B , 3 All , 81. 5S1 

I L B., 18 All , 270 

6 ^ 2 —Asseement qf price of crops 

belo » ptnpJo($»s teted tenant — Lffect of such aeteje* 
ffienf — Held that where a landholder having ejected 
a tenant upon «hose 'licilding there are growing 
crops applies under s 43 cl (c; of Act XII of 1881, 
for assessment of the price he is hound by the assess 
ment which the Revenue Court may wake and can* 
n«^ aftenvords refuse to pay the price fixed Sham 
Lalv Choebe I ii B, 18 All, 08 

Affirmed on appeal under the Letters Patent 
Sham Lal v Choehe I I, B , 18 All , 404 

8 44 

See Lanplobp and Tenant — AlteeatiOV 
OP Condition op IenaNcp — Bigging 
Wells oe Tanks 

II L B, 21 All ,^88 

8 58 

See Vendor and Purchaser— Lien 

[I li B,3 A11.433 
■ Landholder and tenant — Land- 

boldet^alxen for rent — Sent payable — Arrear 
of rent due ’ — The first paragraph of s 5(r?f Act 
i>o XII of 18SL applies not only where there is rant 
in arrear dne from the cultivator to hu landlord but 
also where rent is accruing due in respect ,o£ the 
period during which the produce was being grown 
Hence, where anyone except the landlord, wishes to 
bring to sale the produce of a cultuator, ho must, 
in order to avoid the prohibition contained s 50 

I of Act XII of 1881, tender to the iminediate la^dl<^^^ 
of the cultivator the amonnt if any, for which tlK' 
landlord might on the nest ensuing snlcilay, dutniii 
9 V 
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tiie produce for arrears of rent. Jagan ETath 

Peasad V, Bhika Eam , I. L. E., 15 All., 376 

s. 84. 

See Ees .Tttdicata — Cojipeteitt Coxtet— 
Beventte Cottets. 

[I. li. E., 10 AU., 347 

— s. 03. 

, See Co-SHAEEES — G eneeaii Eights ik 
Joint Peoeeety. 

[I. L. E., 14 All., 273 

See Co-BHABEES— S hits by Co-shaeees 
■with eespect to Joint Peoeeety 
— Miscelianeohs Shits. 

p. li. E., 16 AU., 28, 333 
I. L. E., 20 AIL, 73 
I. L. E.. 17 AIL, 423 
I. L. E , 22 AIL, 334 

See Inteeest — MisoebiiAneohs Cases — 
Mesne Peoeits. 

p. li. E, 1 All;, 261 

See Cases hnbee Jheisdiction oe Cmi. 
CoHET— Eent and Eevenhe Shits 
N.-W. P. 

See Cases hndee Jheisdiction oe Eeve- 
NCE CooET— N.*W. P. Eent andEete- 
NHE Cases. 

See Landeoed and Tenant — Teanseee 
by Tenant « I. Ii. E., 12 AU., 419 

iSe« Onhs oe Pboop- Peoeits, Shits foe. 

p. I.. E., 12 AIL, 301 

See Eight oe Ocohpancy — Teanseee oe 
Eight . . 1. L E., 7 AU., 681 

p. L. E., 9 AIL, 244 

See Shboedinate Judge, Jheisdiction 
oe . • « 1. 1>. Ei, 16 AU., 363 

See Vabhation oe Shit — Appeabs. 

p. L. E., 15 AU„ 363 

1.. ^s. 93 (h) — “ 'Recorded co-sTiarer.” 

Reid that a co-sharer of a mehal whose share was 

TCcordcd in ^^shamiiat’* with ail the other pattidars, 
hut was not spccitically defined in the khewat in 
a fractional or separate form, was a “recorded co- 
sharer.” within the meaning of s. 93 (7i) of the N.-W. 
P. Eent Act (XII of 1881). Shib Shankae Lab v. 
Banaesi Das . . , I. L. E, 7 AIL, 891 

2.V 'Village expenses — Expenses 

o/ cultiiating sir land held in partnership bg plain- 
tiff and defendant,- A recorded co-sharer of a mehal 
sued the lambardar for his share of the profits of the 
XDfhal ior the year 1286 Fasli. At the time of the 
festitution of the suit, the profits for 1287 and 1288 
also wore due, but no claim was then ma<^e in respect 
of them. The suit was struck off on account of the 
non-ajipcarance of the parties under s. 140 of Act 
XII of 1S81 (E.-W. P. Eent Act), with leave to the 
plainiiff to bring a fresh suit. Subsequently the 
plaintiff hi ought a suit against the same defendant 


NOETH-WEST PBOVINCES EEET 
ACTS (XVIII OF 1873 AND XH OF 

1881) — continued. 

for his share of the profits of the mehal for 1287 
and 1288 Fasli. Meld that the Courts below had 
properly refused to deduct from the plaintiff's claim 
as “ village expenses ” within the meaning of s. 93 
(^) of the Eent Act certain charges on account of the 
expenses of cultivation of sir land held in partnership 
by the plaintiff and the defendant. Mhbohand v. 
Bhikaei Das . . I. L. E., 7 AU., 624 

s. 94. 

See Co-shaeees— Shits by Co-shaeees 

•WITH EESPECT TO JOINT PeOPEKTY — 

Misoebbaneohs Shits. 

P. L. E., 16 All., 28, 333 
I. L.. E., 22 AU., 334 

■ ; Act XIX of 1873, s. 3, cl. 8~ 

Limitation — Expiration of agricultural year — 
Suit hy co-sharer for profits — Late of taking account 
and dividing profits. — jkeld by the majority o( the 
Full Bench that the share of a co-sharer in an undi- 
vided mehal of the profits of the mehal for any agri- 
cultural year are due to him from the lambardar as 
soon as, after the payment of Government revenue 
and village expenses, there is a divisible surplus in 
the hands of the lambardar, unless by agreement or 
custom a date is fixed for taking the accounts and 
dividing the profits, in which case anv divisible sur- 
plus which may have accrued prior to that date is 
due on that date, and the divisible profits in respect 
of any arrears which may be collected after that 
date are due when they reach the hands of the lam- 
bardar or his agent. Held per Sthabt, C,J:, and 
Spankie, J.' — I'hat where by agreement or custom 
there is no date fixed for dividing such piofits, the 
share of a co-sharer becomes due on the last day of 
the agricultural year as fix.d by ' Acts XVllI and 
XIX of 1873. Bhikhan Khan v. Eatan Khae 

p. L. E., 1 AIL, 512 

8. 95. 

See Geant — Powee to Gbant. 

P L. E, 2 AIL, 546, 732 

. See Jheisdiction oe Citib Cohet — 
Eeteahe Cohets— Oedees oe Eeve- 
nhe Cohets . I. D. £., 19 AU., 101 

See Landboed and Tenant — Ejectment 
— Geneeabby. 

P L. £., 10 AIL, 615 

. ■ See Landboed and Tenant — Teanseee 
BY Landboed . I. L; B., 8 AIL, 189 

See Ees Jhdicata — Comipetent Cohet 
— Ee’venhe Cohets. 

P. L. B., 2 AU., 200 
I. L. B., 3 AIL, 51 
I. L.B., 6 AIL, 295,403 
I. L. B., 18 AIL, 270 

8.106. 

See Co-shaeees — Shits by Co-shaeees 
■WITH eespect to the .Toint Peopeety— 
Bent , . I L. B., 2 AIL, 264 

. p. L. B., 6 AIL, 676 



( 6253 ) 


DIGEST OF CASES 


( 6251 ) 


ITOBTH-WIIST PROVUTCES KENO? ; 
ACTS (XVIH OP 1873 AlTD XII OP ! 

1881) -^onttnuf<i 

-S 118. 

See Paeties — Pabties to Suits — Rekt, 
Suits job, and Imervenoes in bdcii 
Suits . . I. L. B., 9 All , 894 

• SS 128 (a), 140 — Judgment ly if 

fault— Appeal 128 («), Act XII of 1881 
(N -'V P Rent Act), refers to the procedure de* 
ecnbed in as 124, 125 126 wi en no appearance 
has been put in on the da^ fixed by the summoas or 
proclamation for the appearance of the defendant or 
on any subseqaent day to which the hearing of the 
case may be adjourned prior to the recording of an 
issue for trial and not to subsequent non appearance 
of parties on a day fixed for trial of issues to which 
s. 140 relates Muiiaumad Abdul Rabuan Khan 
V Mubahmad Qutab ud din 

[I. li. E , e All , 448 I 

8 148 

See Abteai—K -W P Act I 

[I I, E , 3 All., 63 
I L E , 4 All , 237 
I L R,13 All, 384 

See Res Judicata— Competent Coubt , 
—Retekub Coubts 

IT L E . 10 All , 347 

149. 

See Right op OccirpiNCT— T bakspbrop 
Rioet . I L E , 7 All . 891 

SS 171, 177, and a 93 (i)-Goi. 

emment revenue Aeeignee of—Mehal not charged 
teherf the revenue ti assigned - Act XIX of ib73, 
e 167 . — bluafidars or assignees of Gor’emment re« 
venue are nos in precisely the same positi n as Oor* 
emmeut itself would have been, and possessed of 
identical rights and powers, in respect of the re^ 
c&vwy td »TTt«isoSTr*enu% iuetoi’nem. An aneax 
of assigned reveune is not a prior charge ou the pn> 
perty in respect of which It is payable, against all 
the world "" 

171, and 177 
is to show t' 

WAS to place 

upon the same footing as rent , that therefore in 
o^er to recoier an arrear of rerenue, a musfidar 
must bring a suit m the Beienue Court , that, 
upon obtaining a decree, he may apply for execution 
against the immoveable property of the judgment- 
debtor, that where such property is a mehal the 
Collector may make certain arrangements for dis 
charge of the debt , and that failing such arrange 
nents such immoveable property may be sold sab 
ject to any incumbrances there may be upon it 
BnnAi. Da83 v Eabthul . I. L. E., 6 All , 603 

-B 177 

See Pre-emption— Right op Pbs emp 
TION . . I L E , 1 AIL, 277 

[I X, E., 13 All, 224 


KOBI'H-'WEST PEOVINCES BEETI? 
ACTS (xvm OP 1873 AND XII OS’ 
1881)—con(intted 

— 88 177, 178, 18L 

See Co BHAREB3 — Oenerae RiOnTS Ijr 
Joint Peopebtt 

[I L R. 14 All, 273 

' B 181 End 8 179 — OJ;ec/ton dts 
mttsd for ecant of prosecution— Su\t t set aside 
sale — Ltmttaiion — Ihe limitation proiidedby s 18J» 
cl (A), of Act XII of 1881 IS i on<* the less operative 
because the order under s 173 of the Act i> consS* 
quence of which a suit has been brought m a Civil 
Conrt may be an order made not on the merits but iD 
default of prosecution of his objection by the objector 
Sardkart Lai v Amltla lershad, 1 L R , 15 
Calc, 521 L R,1SI A, 132 Khuh Lai v Ra 0 
Loehun Koer, I L R 17 Calc, 260, Xamxnte 
Debta V, Ismr Chunder Rog Choiodhrg, 22 W R > 
39 , and Sadut AU v Ram Rhone Idxsser 12 C L. 
i , d3, referred to KalluJJnlv Broitn, I L Rt 
d A// , 504, discussed LucMMi Nabain « Martin 
DELE . . . . I.I, E,19AU,253 

8 183 

See Aprbai— N W P Acts— N -W P, 
Bent Act . I L E,, 4 AIL, 2S7 

See Supsbintbndbncs op Hiob Coubt— 
ClVID PSOCEDUSB COtB B » 23 

[I L. E , 12 AU , 198 

s 186 

See Review— Gbound tor Review 

[I LE,18 AU.623 

— 8 189 

See Cases unpeb Appbai— N •'W P 
Acts — N«W P Bent Act* 

8 190. 

See Appsab— OBders 

[I L.E,18AU,376 

B 191. 

See Appeai — N W P Acts— N -W P 
Bent Act . I I,. R , 6 AIL, 309 

B 109 

See Supbeintendenob op High Court 

Civil Pbocedurb Codf s 622 

[I I, E,, 12 AU,, 198 

— • 8 203 — Suit forprojits — Limitation 

Act of lBl7) e 5 — General Clause* Act (I 
oflBB7),t 7 — Reid that a suit for profits under 


but, BO far as that portion wss concerned was barred 
by limitation. Muhammad Husen p MuzappbB 
Huskn , , . . L Ii. E , 21 AIL, 23 


TOt. IV 
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ITOETH-WEST PKO VINCES BENT 
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the produce for arrears of rent. • J agan Nath 

Peasad V. Bhika Eam , I. L. B., 15 All., 376 

s. 84. 

See Bes .Ttoioata — Competent Cohet— 
Beventte Cottets. 

[I. L. B., 10 All., 347 

. ■ B. 93. 

,See Co-shaeees — Geneeae Bights in 
Joint Peopeett. 

[I. Ii. B., 14 All., 273 

See Co-bhaeees— Shits bp Co-shaeees 

WITH EESPECT TO JOINT PeOPEETP 
— MisoeliiAneohs Shits. 

[I. L. E., 16 AU., 28, 333 
I. Ii. B., 20 AIL, 73 
I. L. B.. 17 AIL, 423 
I. Ii. B , 22 AIL, 334 

See Tnteeest— M isoEBirANEOHs Cases— 
Mesne Peopits. 

[1. Ii. B,, 1 AU.-, 261 

See Cases hndeb Jheibdiotion op Civie 
Cohet- Bent and Betenhe Shits 
N.-W. P. 

See Cases hndee Jheisdiction op Beve. 
nce Cohet— N.-W. P. Bent and Bete- 
NHE Cases. 

See Landeoed and Tenant— Teanspee 
BT Tenant • I. L. B., 12 AU., 419 

See Onhs op Pboop- Pbotits, Shits poe. 

LI. Ii. B., 12 AIL, 301 

See Bight op Ocohpanop — Teanspee op 
Bight . . I. L B., 7 AU., 691 

[I. Ii. B., 9 AIL, 244 

See Shboedinate Judge, Jheisdiction 

OP . . . I. Ii. B., 16 AU„ 363 

See VaIiHATION op Shit — Appeais. 

p. Ii. B., 15 AIL, 363 

^s. 93(h) — “ ^Recorded co-sharer.’* 

Seld that a co-sharer of a mehal whose share was 

recorded in “shamilat” with all the other pattidars, 
hut was not specifically defined in the khewat in 
a fractional or separate form, was a “ recorded co- 
rfiarer,” within the meaning of s. 93 (^) of the N.-W. 
P. Rent Act (Xll of 1881). Shib Shankae Lab v. 
Bahabsi Dab . . , I. Ii. B,, 7 AU., 891 

2.W Village expenses — Expenses 

oj cultivating sir land held in partnership hg plain- 
tiff and defendant.- A recorded co-sharer of a mehal 
■ued the lamhardar for his share of the profits of the 
mehal for the year 1286 Pasli. At the time of the 
^mstitution of the suit, the profits for 1287 and 1288 
«1eo were due, but no claim was then mae^e in respect 
of them. The suit was struck ofP on account of the 
non-appearance of the parties under s. 140 of Act 
Xll oi 1881 (K.-W. P. Rent Act), with leaVe io the 
plaintiff to bring a frtsh suit. Subsequently the 
plaintiff brought a suit against the same defendant 


NOBTH-WEST PBO VINCES EENOF 

ACT6 (XVIII OP 1873 AND XII OP 
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for his share of the profits of the mehal for 1287 
and 1288 Fasli. Held that the Courts below had 
properly refused to deduct from the plaintiff’s claim 
as “ village expenses ” within the meaning of s. 93 
(A) of the Bent Act certain charges on account of the 
expenses of cultivation of sir land held in partnership 
by the plaintiff and the defendant. Mhlohahd v. 
Bhekaei Das , . L L. B., 7 AU., 624 

s. 94. 

See Co-shaeees — Shits by Co-shaeees 

WITH EESPECT TO JOINT PEOPEETX — 
MisoEiiANEOHs Shits. 

[I. L. R., 16 AIL, 28, 333 
I. L. B., 22 AIL, 334 

; Act XIX of 1873, s. 3, cl. 8— 

Limitation — Expiration of agricultural pear — 
Suit hy co-sharer for profits — Late of taking account 
and dividing profits. — Held by the majority of the 
Full Bench that the share of a co-sharer in an undi- 
vided mehal of the profits of the mehal for any agri- 
cultural year are due to him from the lamhardar as 
soon as, after the payment of Government revenue 
and village expenses, there is a divisible surplus in 
the hands of the lamhardar, unless by agreement or 
custom a date is fixed for taking the accounts and 
dividing the profits, in which case an.\ divisible sur- 
plus which may have accrued prior to that date is 
due on that date, and the divisible profits in respect 
of any arrears which may be collected after that 
date are due when they reach the hands of the 1am- 
bardar or his agent. Held per Sthaet, C.J:, and 
Spankie, J. — I hat where by agreement or custom 
there is no date fixed ior dividing such piofits, the 
share of a co-sharer becomes due on the last day of 
the agricultural year as fix. d by Acts XVIII and 
XIX of 1873, Bhekhan Khan v. Batan Khae 

[I. L. B„ 1 AIL, 612 

8. 95. 

See Geant — Powee to Geant. 

[I Ii. B., 2 AIL, 546, 732 

. See Jheisdiction op Citib Cohet — 
Beve>he Cohets— Oedehs op Eeve- 
NHE Cohets . I. L. E., 19 AIL, 101 

See Landeoed and Tenant— Ejectment 
— Genebabbt. 

[I. L. E., 10 AIL, 615 

. ■ See Landboed and 7'enaht — Teanspee 
BX Landboed . I. L; B., 8 AU., 189 

See Bes Jhdicata— Competent Cohet 
— Revenue Cohets, 

[I. L. R., 2 AU., 200 
I. L. B., 3 AIL. 61 
I. L. B., 6 AIL, 296,403 
I. Ii. B., 18 AIL, 270 

8.106. 

See Co-shaeees — Shits bx Co-shaeees 
with EESPECT TO THE J OINT PeOPEETX — 

Bent , . I L. E., 2 AU., 264 

Cr. Ii. B., 6 AIL, 676 
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HOETH WEST PEOVUTCES KENT 
acts (XVin OF 1873 ANP XII OP 

1881) — continued 
B 118 

See Pabtibs — Pabiies to Suits — Bkht, 
Sms BOB AND ImEBTBNOHB IN SUCH 

Suits . . I. Xi. K., 8 All , 394 

• BS 128 (a), 1^0— Judgment hy de* 

fauU — Appeal — S 128 (a) Act MI of 1881 
(N W P Bent Act) refers to the procedure <!«• 
scribed in ss 124 125 126 wl en no appearance 
has been put in on the day fixed by the summons or 
proclamation for the appearance of the defendant or 
on any subsequent day to which the bearing of the 
case may be adjourned prior to the recording of an 
issue for trial a id not to subsequent no i appearance 
of parties on a day fixed for trial of issues to which 
8 140 relates Muhauuad Abdui^ Rabmak Ksan 
V Mohammad Qotab ud din 

[LL K,6All,44a 

148 

See Abteal— N P Act 

[I L B., 3 All 63 
I L R , 4 All , 337 
I L H, 13 All, 364 

See Bss Judicata— Competent Court 
— Revenue Coubts 

p L R , 10 AU , 347 

8 149 

See RlOST OP OCCUPSKCV— Tbanster OT 
Riohi . L L R , 7 AU 091 

— — SB 171, 177, and s 93 (t)— Goc 

ernment revenue Asttpnee of—Melial not charged 
where the revenue a/«iyne<f Act XIX of lb73 
t 167 — Masfidsrs or ass gnees of Oovemment re> 
venne are not in precisely the same positi n as Got 
eminent itself would have been and possessed of 
identical rights and powers m respect of the re« 
co-eeTy t)i aTTEarBofTeverrae duelothem. An arreax 


was to place the revenue assigned to a muafidar 
upon the same foot ng as rent that therefore in 
o^er to recover an arrear of revenue a muafidar 
must bnng a suit m the Revenue Court that 
upon obtaining a decree he may apply for execotiou 
against the immoveable property of the judgment 
debt r that where such property is a mehal the 
Collector may make certain arrangements for du 
chaise of the debt and that failing such arrange 
meats snch immoveable property may be sold sab 
ject to any incumbrances there may be upon it\ 
Bithal Da83 r Haephui I Ii. R , 6 All , 603 

— 8 177 

See Pbe«emption — ^Riort ot Pee bmp 
TION . ILE., 1AU,277 
[1 li R,13AU,324 


K’OBTHW’EST provinces rent 
ACTS (XVIII OP 1373 AND XII 02* 
1881) — continued 

— 88 177 178, 181. 

See Co SHAEEKS— Geveead Riqhte IN’ 
Joint Peopebtt 

[I Ii E , 14 All , 27$ 

8 181 and s 179 — Ohje hon die 

meted for want of proaecut on~Sutl t eet aa de 
tale — Lemtaiion — Ihe limitation provided by s 181» 
el (A) of Act XII of 1881 is non** the less operative 
because the order under s 179 of the Act i conse- 
quence of which s suit has been brought in a Civil 
Court may be an order made not on the merits hut lA 
default of prosecution of his objection by the objector 
Sardhart Lai V Amltka I’erahad I L B 15 
Calc 621 L B IS I A 1S2 Khuh Lai v Rain 
Loehun Kotr I L B 17 Calc 260 Baminev 
Delta ^ law Chunder Bop Chowdhry,22 W R> 
S9 and Sadut Ale v Ram Dhone Sleaaer 12 C X/^ 
S 43 referred to Kallu Dal v Brown I L B > 
3 All 594 discussed Lucbmi Nabain i MaetiN 
DXi£ , I li R,19AU,25$ 

8 183 

See Appbai.— N W P Acts— N W F 
Rent Act I 1. R,, 4 All , 23*7 

See SUPEBINTENDSNCB 07 HJQH CoUBt-" 
Civix> Pbocsdubb Co) e e 22 

[1 Zi. R , 12 All , 19$ 

8 186 

Bee Rbttbw— Ground pob Rbtihw 

[I L K , 19 AU , 523 

B 189 

Set Cases under Appeas— N W P 
Acts — N-W P Rent Act* 

8 190 

See Appeal— Obdbes 

[I Ij R , 18 AU., 37$ 

8 191 

See Appeal — N W P Acts— N W P 
Rent Act I I, B , 6 AIL, 809 

8 109 

See SUPEEWTENDINOB OP Hiqh Coub,t 

CiTZL PBOOEDUBE CODP S 622 

[I Ii E.,a2 AU.10$ 

8 203 — Suit for profits — LimelateoP 

Act (XV of l8?7J t 5 — General Clauaet (I 

ofl8S7J t 7 — Ueld that a sut for profits under 

a » VTf t 00 


( 


rou IT 


9 P 2 
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isrORTH-WEST 'PEOVEKTCES RENT 
ACTS (XVIII OP 1873 AlTD Xll OP 
1881) — continued- 

— s. 206. 

See APPEIXiATE CoTIET— 0 BJEdTIONS 
taken POE PiEST Time on Appeae — 
Special Cases — J oeisdiction. 

[7 H. W., 49 
I. E. B., 12 AIL, 419 

ss. 206, 207, 208. 

See SoBOEDiNATE Judge, Jdeisdiotion 
OP . .1. L. B., 8 AIL, 36, 295 

[I. Jj. B., 16 All., 363 

s. 207. 

See Appeedate Court — Eyidenoe and 
Additional Evidence on Appeal. 

[I. L. B., 6 All., 440 

s. 208. 

See Eemand — Geound poe Remand, 

[I. L. B., 5 All., 438 
I.-I,. B., 6 AIL, 378, 440 
I. L. B,, 10 AIL, 31 

— — - — "Remand — Suit not tried on the 

merits in the Court of first instance — Jurisdiction 
ofCiuil or Rei enue Court. — Held that fclie application 
Ly an Appellate Court of tLe provisions of 6. 208 of 
Act XII of 1881 is not precluded by the fact that the 
Court of first instance has dismissed the suit on a 
preliminary point without any trial of it on its 
merits. Bholai Khan m Abu Japae 

[I. L. B., 21 AIL, 267 

B. 209. 

See Onus op Peoof — Peopits, Suit poe, 

[I. L. B., 12 AIL, 301 

1. >. Land in meJtal -held by 

the lambardar as " Ichud-kasht” at a nominal rental 
— , Liability of lambardar to co-sharer for profits , — 
The land in a certain mehal was recorded as held by 
M, the lambardar as “khud-kasht” at a certain no- 
minal rental. Por two years in succession M sublet 
such land in part or in whole for .a less amount than 
such nominal rental ; the third > ear such land lay 
fallow. Certain persons sued as co-sliarers in the 
mehal to recover from M their share of the profits 
on account of such years. M set up as a defence to 
the suit that there were no profits— on the contrary, 
a small loss. The lower Courts held ilf answerable 
for the rental recorded. Held that it was doubtful 
whether the provisions of s. 209 of Act XVIII of 
18^3 were applicable in the present case, and that, 
even if such provisions were applicable, the lower 
Courts having neither found that more was realized 
from the land than had been accounted for by ilf, 
nor tbat the failure to realize more was owing to 
gross negligence or misconduct on his part, the 
decree of the lower Courts could not be sustained. 
Mangal Khan i . XIumtaz Aii 

[I. L. E., 2 All., 239 

2. ; — — ^uit by co-sharer for profits 

-^Burden of proof, — When a co-sharer- claims a 


KTOBTH-WEST PBOVIKTCES BE] 
ACTS (XVin OE 1873 AKTD XII ' 
1881) — concluded. ' 

dividend on the full rental of the mehal, and the 1 
bardar pleads in reply that the actnal collection 
short of that rental, the 'burden of proof lies on 
co-sharer to show that the deficient collection 
attributable to the conduct of the lambardar, in 
sense of s. 209 of the X.-W, Provinces Rent 
( XII of 1881), before he can succeed in gettin 
decree for a sum in e.vcess of the actual collecti 
Dhanak Singh v. Chain Sukh 

[I, Ii. B., 8 AIL, 


DTOETH-’WESTERW PBOVIITCES BE 
ACT amendment act (XIV 
1886). 

s. 5. 

See Appeal — ^N.-W. P. Acts — X.-W. 
Rent Act . I. L, E., 13 All,, 
[I. L. B., 14 AIL, 

NOBTH-WESTEBN PBOVINCES A2 
OUDH ACT (XX OF 1890). 

s. 42. 

See High Couet, Jueisdiction c 
X.-W. P — CrviL, 

[I. L. B., 18 AIL, I 

NOBTH-WESTEBN PBOVlNCES Al 
OTTDH LODGING-HOUSE ACT (N.- 
P. AND OUDH ACT I OF 1892). 

■ s. 5, sub'S. 2 — Lodging-house — H 

of“pi'agwal ” used for accommodation of pilgi 
— Liability to take out license. — Held tha 
“ pragwal ” who according to custom affords acc 
modation to his clients uhen they come to Allaha 
for religious purposes, is bound, under the X.-W 
and Oudh Lodging-house Act, 189 to take on 
license in respect of such houses as he may use for 
accommodation of his clients. Queen-Eupeess 
Behaei Lal . . . I, L. B,, 20 AIL, i 

NOBTH-WESTEBN PBOVINCES Al 
OUDH MUNICIPALITIES ACT (2 
OF 1873). 

ss. 27, 32, 38. 

See Right op Suit— Obsteuction 
Public Highway. 

[I. L. E., 1 AH., 5 

BS, 28, 43. 

See Appellate CoUet - Objections tab 
POE PIEST Time on Appeal — Spec] 
Cases — Xotice op Suit. 

[1. L. B., 1 AIL, 2' 

Sait against Local ffonei 

meat — Notice of suit. — ^Where in a suit against 
Municipal Committee, the Magistrate of the Distr 
was impleaded as representing the Local Govei 
ment, the Coui’t refused to allow the plea that i 
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KORTH-WESTEEN PROVINCES AND 
OUDH MUNICIPALITIES ACT (XV 
OP 1873 ) — continued 

Local Government liad not been made a party to 
the suit in accordance with the provisions of a 28 
of Act X.V of 1873 The •notice previous to Bnin^ 
a Jfunicpal Committee ^or a thing done by them 
under that Act required by s 43 of the Act is only 
necessary where compensation is claimed for the 
thing done Municipal Committee op Mobahabad 
t CnATEi SiNQH I L B > 1 All , 269 

83 29, 42 — y W F and Oudk 

JWunteipaMtes Act fXV o/ 1S73J s 15 — Muntcipal 
Soard~Poioers of iaxaiion-~‘Frocedure — Consider 
ation of objections to proposed tax — Piiwl *»n;»OAi 
iion of tax — Special meeting — ^The N W P and 
Oudh Municipal ties Act 1883 not conferring the 
powers given by Act XV of 1873 to cancel or vary* 
a tax imposed the procedure to be adopted for the 
euhaucemeut of an existing tax must be the same as 
that preset bed for the imposition of a new tax In 

3 n 


eipahig of the C ty of Poona v Mohan Lai, 
I L P 9 Bom SI approied Stbachet t Muni 

OIFAEi BOABS op CAXVNPOBB 

[I A1I,843 

a 38 

Sse PuBiTO Road L L B , 7 All , 302 

8 43 

£■« Limitation Abt 1877 b 2> 

(I L B, 2 All , 296 

1 — Su i against for 

declaration of right — P ghi of suit — Semhle — 
S 43 of Act XV of 1873 contemplates suits in winch 
relief of a v®cun ary cl aracter is claimed for some 
act done uuder that Act by a Committee or an> of 
their officers or any other person acting under thejr 
direct on and for which damages can be recovered 


for such demolishmeut Manni Eabaunduan c 
Ceooke . I L R , 2 All , 286 

2 Sa t against Muntetpal 

Commtilee~Clatm for a declaration of right — 
Limitation Act fXl of 1977) art 120 — Cause of 
action — The lessee of certain land belonging to the 
pla ntiffa s toate within the limits of a municipality 
applied to the Municipal Committee for pemiission 
to establish a market on such land and such pcrmis 
sioQ was refused by the Committee on the 26tb 
Iiovember 1878 Meanwhile the plaintiffs on behalf 
of the lessee and on their own behalf as propnetora 
of such land appi ed to the Committee for such 
permiss on^ sending such application by post Iio 


NORTHWESTERN PROVINCES AND 
OUDH MUNICIPALITIES ACT {XV 
OP \&^3)-^conclud^d 

orden were passed by the Committee -oa such ap* 
plication because it had come by post On the 18th 
April 1879 the plaintiffs sued the Committee for a 
declaration of their right to establish a market oa 
such land and for a perpetual in] inction restraining 
the Collector as President of the Committee from 
interfering with their so do ng The cause of action 
alleced was the refusal of the Comm ttee of the 
2Gth November 18“8 Seld by StuaeT C J oa 
the question whether such suit was barred by the 
provis oas of s 43 of Act W of 1873 not having 
been brought within three months next after the 
date of the alleged cause of act on that it was not 
so barred inasmuch as the provisions of that section 
were only applicable to suits brought against a 
Coimnittee for something done under that Act in 


XV of 1877 Also that the reject on of the lessee s 
application gave the plaint ffs a cause of action, 41 a 
there was privity between them and the lessee slid 
that as there was notl mg in the Muu cipal rules 
prohibiting the preeentat on of an application by post 
the application of the plaintiffs should not have been 
rejected Meld by DurnoiT J that the suit of 
the plaint ffs was governel by the provisions of 
8 . 43 of Act XV of 1873 and was therefore beyond 
time Municipal Committee of Moradabad y 
''i O' t r T T> 4 A t wo ir I 7 /• .) 


SlNOH V COIiLBCTOB OP AILASABAD 

[I L R., 4 All , 102 


to those in which compensat on was not claimed 
Meld also by the Full Bench (co firm ng the decision 
of StuABT C J ) that the refusal of the Mun cipal 
Committee to alio v the plaint ffs lessee to esrabltsh 
the market ga\o them a cause of action Bibj 
Mohon SiNon r Collbctoe op AttinASAD 

[I L R , 4 All , 339 

NORTH-WESTERN PROVINCES AND 
OUDH MUNICIPALITIES ACT (XV 
OP 1883) 

B. 46 

See Magistbate Jueisdiction of — 
Sfecul Acts — rJoRxn IVestbbk Pbo- 
TiNCBSANDOinin Municipalities Act, 
1883 . L L R,, 22 AIL, 111 
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NOBTH-WESTERN PROVmCES AND 
OXJDH M;17NICIPAI.ITIES act (XV 
OP 1883) — continued, 

- 1. g. 65 — Municipal Board — Poioer 

of Municipal B oa^rds tofra,ms hye^laws — N,'W. P. 
and Oudh Municipalities Act ( XP of 1873), s. 22 
— Nuisance, — Cl. (c) of s. 55 of Act XV of 1883 
was not intended to empower a Municipal Board to 
make rules which would enable it to confiscate private 
rights without making any compensation, or to treat 
as nuisances acts which are not in law or with regard 
to public health or convenience capable of being 
considered nuisances. The clause was meant to give 
to Municipal Boards power to make rules for prohi- 
biting the establishment of markets, that is, to 
prevent new markets being established, and to 
give them power to control the maintenance of exist- 
ing markets or of markets which might be estab- 
lished with their sanction. By “maintenance” is 
meant the keeping up of a market in such a manner 
as would make it a fit place for the carrying on of a 
market having -regard to public health and public 
convenience. Ganq-a Naeain v. MunioipaIi Boaed 
OE Cawkpobe . . I. L. B., 19 All., 313 

2. Municipal hye-law. Pre- 

sumption as to validity of. — Where a person was 
tried for and convicted of a breach of certain bye- 
laws purporting to have been duly passed by a Muni- 
cipal hoard, it was held that the presumption was 
that such bye-laws had been passed with due regard 
to the necessary procedure and were not illegal, and 
that it lay upon the accused to object to their validity, 
and was no part of the duty of a Court exercising 
appellate or re visional jurisdiction to enter of its own 
motion into the question whether such rules had been 
properly framed in accordance with the provisions of 
the law on that subject. Municipality of Sholapur 
V, Sholapur Spinning and Weaving Co„ I.L. M., 20 
Bom., 732, referred to. Queen-Ehpeess v. Ram 
Chandae . . . I. L. E., 19 AIL, 493 

1. 8. 69 — Complaint of offence against 

Municipal hge-lato — Power of Municipal Board 
to give a general authority to institute com- 
plaints on its behalf. — Meld that s. 69 of the 
N.-W. P. and Oudh Municip.alities Act, 1883, confers 
upon Municipal Boards in the !N.-W, P. and 
Oudh the power to delegate generally their authority 
to make complaints in respect of municipal offences, 
and this general delegation includes not merely 
the giving of authority to do the formal act of 
presenting a complaint to a Court, but the exercise 
of discretion as to whether in any given case a 
complaint shall or shall not be made. PowEnt, v. 
MowcipaIi Boaed or Mubsooeie 

[L L. R., 22 AU., 123 

2. — —— — and a. 71 — Municipal rules 

—Infringement of rules — Prosectitions — N,'W. 
P. Oorernmeni Notification No. 865, dated the 3rd 
Noremher l'^69—ltulc VI, Legalitif of, — Municipal 
Boards and Magistrates simuld .see that, before prose- 
cutions arc instituted under the municipal rules, care 
is taken tint tbo requirements of s. 69 of Act XV of 
1883 (N.-W. P . and Oudh irunicipalitirs Act) aresatis- 
tied. A District Miigistnvtc, who was also Chairman 
of a Municipal Board, having information that a 


NOBTH-VrESTEEN PEOVINCES AND 
OUDH MUNICIPALITIES ACT (XV 
OP 1883) — concluded, 

certain person had evaded the payment of octroi 
duty, directed his prosecution for breach of municipal 
rules. The Magistrate, in thus causing. proceedings 
to be taken, acted wholly of his own motion and 
authority. The accusediwas tried and convicted under 
Rule 6, Government, N.-W. P,, Notification No. 865, 
dated the 3rd November 1869, read with a. 45 of Act 
XV of 1873 (N.-W. P. and Oudh Municipalities Act). 
This rale provided that any person evading or abet- 
ting the evasion of the octroi duties specified in a 
schedule should be deemed to have committed an 
infringement of a hye-law. It purported to have 
been made under s. 12 of Act VI of 1868 (Municipal 
Improvements Act, N.-W. P.), which authorized the 
making of “ mles as to the persons by whom, and the 
manner in which, any assessment of taxes under 
this Act shall be confirmed, and for the collection of 
such taxes.” Seld that, assuming the rule to have 
been legally made under s. 12 of Act VI of 1868, 
which was not clear, and that it was saved by s. 2 of 
Act XV of 1873, it would, as declared in s. 71 of Act 
XV of 1883 (N.-W. P. and Ondh Municipalities 
Act), continue in force until repealed by new rules 
made under such last-mentioned Act, and be deemed' 
to have been made under that Act, and its operation 
was therefore subject to the pronsions of that Act, 
and among them to s. 69, which made it a condition 
precedent to the institution of a prosecution against 
the petitioner, that thero'should be a complaint of the 
Municipal Board or of some person authorized by the 
Board in that behalf. Seld that the position of 
the Magistrate of the district in connection with 
s. 69 was neither better nor worse than that of any 
other member of the Board, and unless he had been 
duly authorized by the Board as a Board, ho had no 
more locus standi to cause a prosecution to he insti- 
tuted personally than any other individual member ; 
and the words of s. 69 being mandatory, and the 
petitioner having from the outset urged this objection 
to the legality of the proceedings, ho was entitled to 
the benefit of it now, and the conviction was illegal 
and must be set aside. Queen-Empeess v. YpsOT 
Khan . . . . I. L. E„ 8 AU., 677 

NOETHEEN INDIA CANAL AND 

DBAINAGB ACT (VUI OP 1873). 

— - - s. 45. 

See J 0 BISDICTION OF Civn, CoHET — N.-W, 
P. Rent and Revenue Suits. 

(X L. E., 22 AIL, 130 

NOTES OP EVIDENCE. 

See Tbansfee of CntjnNAii Case— • 

Qeneead Cases 15 B. L. K., Ap., 14 
[I. L. R, 1 Calc., 364 

NOTICE. 

by municipality. 

See Benoai- Monioipai, Act, 1881-, s. 85. 

[2 C. W. N., 689 



( 6261 ) 


DIGEST OP CASES 


( 6262 ) 


370TICS— ^on^tniwif 

See Boubat Distbict Mtjmicipai. Act 
1873 B 11 I L E,, 20 Bom , 732 
See Bostbat Distbict Mcnicipal Act 
1873 s 21 I. Ii B., 21 Bom., €80 
See Bombay Distbict Mcbioipal Act 
1873 s 42 I I, H , 19 Bom , 212 
See Bombay Distbict Mckicipal Act 
1873 B 74 I li. B., 2 Bom., 627 
See Bombay JlmnaPAii Act 1872 s 220 
[I. It B., 8 Bom , 151 
See Bombay IfuBlciPAL Act 1888 s 249 
[L I. B., 24 Bom . 76 
See Bombay Mubicipal Act 1888 s S53 
I [I I.. B., 10 Bom., 372 
See Bombay McbicipaIi Act s 381 
[I I, B., 24 Bom., 125 


— Constructive— 

See Pabtihs— Pabties to Strrrs— Moet 
oaobs Suits cosoEBmwo 

CLli B,21 Calc.Ue 
See Paet^ehship— Rights Aia> Liabi 
IJTIES op PAETNEE9 


[L Ij R 19 Mad , 471 
See Pbb emptiok— Riqht op Pee bmp 
TIOH L L B , 16 Mad , SOI 

iS«eBE3 Judicata— I fATTEBS ik Issue 

(I L B, 19 Mad, 146 
— > of abandonment. 

See Ikscbakoe— Uabine Insubabcb 

rllnd Jur nr S 408 
0 B L B., 218 
7 B L. R, 347 
Bourke, O C , 391 


— ■ of allotment. 

See COMPAHY — WlNDIIfO UP — GeBERAL 

Cases I B B, 9 All , 368 


— of appeal 

See Appeax. — Acts— Coup akies Act 

IL 1,. B., 18 All , 216 
See CouPAHY — WiKDiNO up — Qbkebau 
Cases I. li B., 4 Calc , 704 

See Lkttebs Pateitt High Court 
N W P CL. 10 

II L. E., 17 AIL, 488 
See Pbactiob — Cim. Cases — ^OTICB 
Be ISSUE OP 2'W B,Mi8 37 

See PaocEss Service op 16 "W B , 31 
[L L B., 16 Bom., 117 

— of application 

See Civil Fbooeuubb Code b 100 

[I Xi B , 18 Bom , 59 

See Claim to Attached Pbopeett 

[I L B., 16 Bom, 700 

See Custody op Childbsv 

IL L B., 18 Calc , 473 


XIOTICB— eon^tttued 

See Ditobcb Act s 16 

[4 B I. B., O C 62 
XXi B., 18 Calc., 443 539 

See Eieoutiom op Deobeb — Stay op 
Execctiok I. L B., 16 Bom , 638 
See Moetoage— P opTEB OP Sale 

22 W E., 47 

- ■ of ass gnment 
See Mobtoaqb — Ebdemptiok - Right 
OF Bbdsmftiob 

[I Xb B., 12 Mad., 605 
See Cases uhdeb Registbatiov Act, 
1877 B 50 

See Eight op Occupancy— Tbanspee op 
Right I Xi B., 24 Calc , 6^ 

See Tbanbpeb OP Pboperty Act b 131 

[L Ii. R . 12 Calc , 605 
I Xi B , 10 AIL, 20 
I X. B.. 10 Mad., 289 
I L . B., 24 Bom 502 

Tbanbpeb OP Pbopebty Act b 132 

[X Xi B 21 Bom , 60 
See Vendor and Pubcuaseb— Noticb 
See Vendor and Pcrcbaseb— P uBOKAsa 

op aiOETQAQED PbOPEBTY 

till B 12Mad 505 
I Xi B., 12 Bom 33 

of attornment 

See Reqistbaiion Act s 49 

[I Ii B , 19 Bom , 38 

of charge or lien 

See Hindu Law— Maintenance — Bight 
TO Maintenance— Widow 

[I Xi B 2 Bom , 494 
8 B X, B , 225 
20 W R., 128 
9 B I, E., 11 
I L B ,lCalc,335 
I Ij R , 4 All 298 
I Ii B , 12 Mad , 334 
X Xi. B., 23 Bom , 342 
Bee Cases uNdeb Mortgage— Sale op 
Mortgaged Pbopekty— Pueohabebs. 

See Parties Pabties to Suits— Moet- 
GAGES bUlTB CONCEBNING 

[I X B., 9 AIL, 125 
I X B , 13 All , 433 
I X.R.,21Ca3c,118 

See Cases under Begisibation Act, 

8 50 

See Tbansfbb op Pbopeett Act s 2 

[X X. B , 9 Aa, 591 
See Cases undeb Vendob and Pubohasek 
— LoticB 
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IJOTICE— confi«i/e£?. - ' " . 

— of decree. 

[ " See Divoece Act, s. 16. 

: ■ - ■ [9 B. L. B., Ap., 39 

I. Xi, B., 8 Gale., 756 

C , See Fobeigs Cottet, .T-[7DG3rE>rr or. 

CL L. E., 19 Mad., 257 

of deposit or payment into 

Court. 

' . iSefi Bes^gae Best Act, 1S69, s. 31. 

p. -I.. B., 4 Gale., 714 

of dislionoTir. 

See Bna op Escha^jge . 1 "W. B., 75 

[2 W. B., 214 

' ■ 13 W. B.. 420 

r 3 Ijr. W., 99 

3 B. Ir. B., A. C., 198 
7 B. li. B., 431, 434 note 

^ See Cases tjctee Hi>'dt7 La'vp, Co^ttbact 
— B r&ES OF Exchange. 

See Cases exdee B’itxdi — Isotice op Dis- 
hoxoee. 


Tj OTICE — continued. 

^ ; — of foreelosTire, - 

■ ■ ' See Cases t7>T5ee' MobIgage — Foeecio- 

' ■ SIFEE — ^Demaxd AXn XOIICE OP Foee- 

CE05TJBE.. . - ' - 

^ of intentions to bnild. 

See BonBAx Disteict HIexicipai Act, 
1S73, s. 33 - . E Ij. B., 18 Bom., 27 

of meeting. 

See EpnBAx. Disteict SIcxiciPAiiiTiES- 
Act, s. 11 . L L. B., 7 Bom., 399 

^ ^ — of proceedings. 

See CosrpAXTT — ^IF cvdixg ep — Gexeeae 
Cases . ■ . I. L. B.. 5 Bom., 223 

P. L. B.,'ll Bom., 241 

See Fobeign Coeet, .TraGnEiFT op, 

- p. L. B., 11 Bom., 241 

See IXSOETEXCX — I^'SOtTE^'T Debtoes 
nxDEE Crm, Feocedebe Code. 

[I. L. B., 11 Mad., 136 

See Cases tfkdee Possession, Oedee op 

CEIinNAE COEET AS TO — KOTICE TO 

Paexies, 

See Retiew—Peocedeee on Ee-heabing 
OP Case . I. L. B,, 11 Bom., 591 

See SlTPEBINTENDENCE OP HiGH CoTTET — 


See llAHOiiEDAN La"^ — Bibb op Ex- 
change , . 7 B. L. B., 434 note 

of dissent to winding up. 

See CoMPANx — "Winding ttp — Genebaii 
Cases . .XL, B, 7 Bom., 494 
p. L. B., 12 Bom., 526 

of enhancement. 

See Cases undee Enhancehent op Bent 
<■ — IsOTiCE OP Enhancement. 

See Kabhetat — Reqeisixe Pbeleiiina- 
EiES TO Shit. 

[B. L. E., Sup. "VoL, 25, 202 
"W. B., 1884, Act X, 2, 37, 60 
R., ActX, 5 
5 W. B., Act X, 88 

of exceptions to report. 

See Peactice— C iriH Cases— Comas- 

SIONEE rOE TAKING ACCOHNTS. 

p. L. B., 9 Bom., 250 
L L. E,, 13 Bom., 368 

Sec Peactice — CiTiL Cases — ^Eepoet 
or Registeae 1. L. B., 24 Calc., 437 

— of execution. 

Sec Cases hndeb ExEcrxiON op Deceee 
— I v OTICE OP Execution, 

See LniiTATiON Act, 1877, abt, 104 
(1871, AET. 1 57), 

P. L, B„ 2 Calc., 123 

See Ca.'ses HNnrn Limitation Act, 1S77, 
AET. 179 GS7l, .\ET. 1G7; 1859, 6. 20)— 
Kotice or Execction. 


P L. B., 11 Mad., 144 
X L. B., 20 AIL, 474 

See SuETEX Axtabd . . 3 "W. B., 7 

— of relincinishment. 

See Relinquishment of Tenube. 

P B. X. B., Ap., 11 
W , B., 1864, Act X, 9 
8 W, B., 220 
. - 11 W. B,, 456 

— of sale. 

See Appellate Couet — Objections 

TAKEN POE FIEST TIME ON APPEAL — 

Special Cases — ^Notice op Sale. 

[X L. B., 20 AIL, 86 
L. B„ 17 X A., 191 

See liOETGAGE— P ower of Sale. 

p L. E., 11 Mad,, 201 

See Public Demands Recoveex Act, 
s. 2. 

p L. E., 21 Calc., 350, 350 note 
X L. E.. 26 Calc., 414 
3 C, W. N., 233 

See Public Demands Recoveex Act, 
S3. 6, 7, and 10. 

£X L. B, 12 Calc,, 603 
X X. B., 23 Calc., 776 
L. B. 23 X A., 45 
X X. E., 26 Calc., 172 
2 C. W. N., 363 
X X. B, 13 Calc., 208 
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NOTICE— 

See Cases ttitder Saie tob Abbeabs oj 
Eent— Setting aside Salk— Ibbequ 

LAEITT 

of suit 

See Appellate Coimr— O bjbctionb tas;en 

POE PIBST TIME OV APPEAL— SpECIAIi 

Cases— Notice op suit 

[8 W. E , 425 
I.Xi E., 1 All, 268 

See Bengal Act IX op 18 1, s 27 

[I L E, 15 Calc, 268 
See Bengal lInNictPAL Act, 186i BS 77, 
81, 87 7 W E , 

[8 W H , 279, 662 

See Bombai Distbict Municipal Act 
1873 8 8C I L E , 7 Bom , 398 
[I L E , 8 Bom . 142 

^ See Bombap Municipal Act 1888 e 298 

[L L E,, 19 Bom , 407 

See Eombap Municipal Act 1888 b 527 
[I L E., 17 Bom , 307 


NOTICE— co»<tn«<fl 

of title — 

See Cases unpee % eihjoe and Pue 
CHASEE— Notice/ 

of transfer of cases. 

See Tbanspbs op Cbiminal Case - 
• OzNEBAL Cases 

[I L E , 1 Calc , 366 

of trust ' 

See LiinTATiON Act, 1877, abt 134 
(1871, aet 134) 

[I L E 1 Bom , 268 

, of valuation 

Set Benoal Cess Act (Bengal Act IX 
OP 1880 ) s 50 

tl. I, E , 15 Calc , 237 

of withdrawal from association. 

See Company— Winding up— Costs and 
Claims on Assets 

[I li K., 19 Mad, 86 

— . Parties entitled to— 


See Calcutta Municipal Act 18C3 
B 226 8 B L E., 265 

iSM Caicuita Municipal Act, 187G s 357 
cr L.R., 18 Calc, 91 

See CrriL Pboczdube Code s 424 

[13 C I, E 195 
1 L E., 20 Bom , 697 
1 L R , 24 Calc , 684 
I L E , 25 Calc . 239 

See CoLLZCTOB II, E , H Mad , 317 
[I I, E , 13 Bom , 343 

See COUPANT — W IKDING OP — QeNKBAL 

Cases I 1, E , 6 Bom , 223 

[LI, E , 11 Bom , 24X 
Sei . PoEEiGN CouBT, Judgment op 

[I L E , 13 Mad , 498 
See Habeas Local Boards Act b s7 

[I L E,10 Mad, 317 
See Madeas Muhicipat Act 188i, s 433 
[I L E , 14 Mad , 386 
I L E , 18 Mad , 603 
See Habeas Towns ImprOTEMEnt Act, 
1871, s 168 I L E., 2 Mad, 124 
See Nobtu Western PbotinCbs ato> 
OuDH Municipalities Act bs 43 

[I 1, E., 1 All , 268 

See Oppicial Tbustzb 

[I L E , 7 Calc , 499 
See Public Oppiceb 

[I L E 14 Bom , 896 

See Railways Act, s 77 

[I I. E., 24 Gala , 306 
I L E,22Mad„137 


See Possession Obdeb op Cbiminal 
Coubt as to — Dispute as to Rionr 
OP Wat Watee etc 

[I L E , 21 Calo , 727 
iSef Cases under Pobssesion Obdeb op 
Ceiminal Court as to— Notice to 
Parties 

See Possession, Obdeb op Cbiminal 
Court as to— Parties to Pso 

CEEDiNQS 

[I. I, E , 21 Calc , 916, 916 note 
See Sals in Ensouiton op Deobzb — 
Sextino aside Sale— Rights op 
Poechassrs — KecoVbet op Purchase 
MONEY I L B , 18 Bom , 69 

— Service of— 

See Cases under ENnANCEiiENr op Rent. 
— Notice op Enhancement — Service 
OP Notice 

(See Madras Rent Rkcoteby Act s 39 

[LL E, 3 Mad., 114 
IIL B, 18 Mad, 30 
See Nuisance — Undee Criminal Peo. 

osDusB CoDB I L E , 12 Mad , 476 
See Cases under Peoobss, Seevicz op 

— SufUciency of— 

See Bengal Tenancy Act, b 165 

[LL E., 22 Calc, 77 

— to Accused. 

See Cases under Criminal Peocedueb 
Codes, s 437 — 

See Cases under Sanction to Pbose* 
cution— Notice op Sanction. 
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IT OTICE — concluded. 

• to complete sale. 

See Speootc Peefoehance— Speoiai 
Cases . L L. E., 12 Bom., 658 

to quit. 

See Appellate Coeet — Objections taken 
foe PiEST I'lME ON APPEAL— SPECIAL. 

Cases — Notice to Suit. 

[I. li. E., 9 Mad., 346 
1 C. L. E„ 421 
I. L. E., 18 Bom., 110 

See Cases endee Lanbloed and Ten- 
ant-Ejectment — Notice to Qeit. 

See Lanbloed and Tenant — Foefei- 
TEEE — Denial of Title. 

[I. L. E., 13 Calc., 3, 248 
I. L. E., 10 Bom., 669 
I. L. E., 17 Mad., 218 
L L. E., 20 Bom., 364 

See Seevice Teneee. 

[L L. E.. 8 Mad., 72 
I. L. E., 22 Calc., 938 

See Small Caese Coeet, Peesidenox 
Towns — J eeisdiction — Immot e a b l e 
' ' Peopeett, Eeooveex of. 

[I. L. E., 17 Mad., 216 

See Special oe Second Appeal— Peo- 
CEDEEE IN Special Appeal. . 

[I, L. E., 18 Bom., 110 
3 C. W. IT., 215 

to remove nuisance or obstruc- 
tion. 


irOTIFICATIOlT— concZ«<fed. 

— Publication of— 

See Embankments. 

[1. L. E., 11 Calc., 670 

See Gambling . 21 W. E., Cr., 23 

ISrOTIPICATIOlTS OP GOVBRITMBITT 
OP nTDIA. 

ITo. 1203, dated 23rd September 

1874. 

See High Coeet, Jeeis diction op— 
N.-W. P.- Civil. 

[L L. E., 18 AIL, 376 

ITo. 1288 of 3rd March 1882. 

See Stamp Act, 1879, s. cl. 10. 

P. L. E., 18 Calc., 39 
I. L. E., 13 AU., 66 

See Stamp Act, 1879, s. 61. 

[I. L. E., 18 Calc., 39 

Ho. 2955 of 1st December 1882. 

See Stamp Act, 1879, s. 3, cl. 10. 

[I. Tj. E., 13 All., 66 

— Ho. 361, dated 18th April 1883. 

See Coeet Fees Act, s. 26. 

[L L. E., 19 Bom., 146 

Ho. 173 of 14th March 1889. 

See Eefoematoet Schools Act, s. 22. 

[I, L. E., 15 All., 208 

Ho. 468 of 18th March 1898. 

See Aems Act, s. 19. 

[I. L. E., 22 AU., 118 


See Cases endee Neisance — Dndee 
Ceiminal Pbocedebe Code. 

See Penal Code, s. 188. 

[I. L. E,, 16 Calc., 9 
L L. R, 12 Mad., 475 
I. L. E., 20 Mad., 1 

to show cause. 

See Ceiminal Peocedere Codes, b. 437. 

[LL. E., 6 AIL, 367 
I. L. E., 9 AU., 62 
I. L. E., 10 Calc., 207 
I. Jj. E., 20 AIL, 339 

See Sanction foe Prosecdtion — 

Nathbe, Form, and SErriciENor op 
Sanction , I. L. E., 18 AIL, 368 

« HOTIPICATION.” 

Force of— 


HOVATIOH. 

See Bond . . . 9 B. L, E., 364 

[14 Moore’s I. A., 86 
13 B. L. E., 609 
L. E,, 1 1. A., 241 
2H. ^.,37 
2 O. L. E., 666 
I.L.E., 9 AU., 249 

See Limitation Act, 1877, art. 73 (1»71, 
AET. 72) . . I. L. E., 1 Bom., 603 

“ HOW OH BCEE PASSAGE, ” MEAHIHG 
OP— 

See Chaetee Paetp . 8 B. L. E., 644 
HTJISAHCE. 

Col. 

1. ailSOEILANEOES CASES . , . C2G9 


See Stamp Act, 1879, s. 12. 

I[L L. E,, 6 Bom., 188 

— Moaning of — 

Benoal SIi-nicipal Act, 1884, s. 2. 

[I..D. E., 20 Calc., 609 


2. Undee Criminal Pbocedebe Codes 0270 

3. PruLio Neisance endee Penal 

Code C29G 

,Sfc Bench op JrAoisTRATES. 

[L D. E., 13 Mad., 142 
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XTUIBAKCTj— con;tnu«if 

See BouzAT Disteiot Poiiok Act, 8 48 

[I L. B., 19 Bom , 73 ? 

See FeeQt 1 Ii, B , 18 Calc , 662 
See Qamblikq • .7 Bom , Cr , 74 

See iKJtTNCTioN — S pecial Cases— Ndi* 
SAvcE I» 1 j B , 8 Bom , 36 

See JPEiswcTiOK OP Civil Covet — 
Magistsate’s Oedees Istbbpbhekok 
YT iTH 4 B Zi B , F B , 24 

[I. L B., 14 Calc , 60 

See LiuitatioN Act, 1877, e 23 

[I Ii B , 18 Calc , 652 
See Madeas Disteiot MrKiciPALiriBfl 
Act, 8 222 I Ij E , 16 Mad , 91 
See FsNAL CoLB a 188. 

[I. L E., 12 Mad , 476 

See Pebscbiption — Easements— E lonT 
OP W AT IB B., 7 Calc 605 

[I Ii E , 8 Calc., 077 
See PsESCEIPTlON— E asbuents — Tebbs 
[I It. B.. 19 Bom , 420 

AbatEmeat of— 

See JvEia DICTION of Citie Covbt— 
Praiiio Wats Obstboction op 

[t Zi B., 3 Calo , 20 

See Bklawtvl Assbmblt 6Mad , Ap ,6 
[LL B,8 Calc., 673 

Liability for— 

i8'«0 Bailwat Comp ant 10 B L B., 241 

Suit for lojunctioa to -restrain— 

See Bailwat Compant 10 B L B , 241 

under Criminal Procedure. Code 

See Cases ttvoee Jcbt-Jcbt ondeb 
Kuisance Sbctions of CBniiNAL Pbo* , 
CBDTTBE Code. 


1 MISCELLANEOUS CASES 

1, Order forbidding nuisance — 

Power of Magistrate — To ms Improtemmt Act 
/-T-T-p'T fOJ?n TT„7J nr n . 


VEENMBNTt) ShahiSoondee . 1 Agra, Or, 34 

2 Order prohibiting traffic — 

Pom Beg XU of 1827, s 19 — A notice prohibiting 
general traffic over certain level crosamgt on a rail* 
way, provided for pirticnlv* villages forbidden as 
BOt falling within the scope of BegnKtion XII of 
1827, s 19 cla 1 and 6 In the aiatteb op a pbo 
BIEItOBT NOTICE UNDEB BQUBAT REfltItATlOS XII 
OP 1827 . « « • 8 Bom , Cr , 23 


JNUASA17CB — conltnued, 

2 UNDEB CEIMINAL PBOCEDUBE CODES 

3 —Order to close drain— CrtmiHoI 

Procedure Code 1861, es 62, 303 — Power of Ma^ 
gtetrate — Order not i» writing — The sccnaed was 
fined by the Magistrate for not having closed a dram 
in pursuance of the verbal order of the Magistrate 
Held that the Magistrate should have proceeded uo 

A pL WW 4 t lO'"* 


V Cdooneelall . . .2 Agra, Cr , 1 

4 Assistant Magistrate, Power 

of — Criminal Procedure Code, 1861 ss 62 303 — 
Penal Code, s 188 — An Assistant Magistrate, as be 
came within the definition of the term of "any Mag' 
istrate ’ was competent to pass an order under s 62 
p * p »» 


uent t Mabohed Bcsbb • lAgra, Cr,23 

6 Order to prevent breach of the 

peace—CnmtBrtl Procedure Code 1861 st 62 813 
—It was not necessary that an order issued by a Mag 
istrate under s 62 of the Code of Criminal Procedure, 
whereby a breach of the peace was prevented should 
be supplemented by a proceeding under s 318 of the 
same C^de Qrssv t Lptbep Hosseik 

[10 W B , Or , 1 

6 Order made on dismissal of 

complaint— CriCTina/ Procedare Code, iS6/ ss 62, 
308 — Where aMagistratedismissed a complaint under 
s 303 of the Code of Criminal Procedure, it was held 
that it was competent for bim to pass an order under 
8 G2 of that Code m the same case provided he called 
on the defendant to show canss vehy s 62 should not 
be applied Kalibab Buuttachaejee t MohbN' 
»Bo Nath Cbatteejbb 12 W. R , Cr , 40 

S C Ik the ITATTEB OP THE PETITIOIT OP KALI 
DAS Bbuttaohabjes 6 B L B., Ap , 82 note 
7. ' Bequisites of order — Criminal 

Procedure Code 18bl s 62— General and co«* 
tinuous order — Under Act XXV of 1861, a 62, 
it Wiu necessary that the direction should be ad 
dressed to a particular person or particular persons, 
and not to the public generally, and with refer* 
ence to a particular occasion only, and not for a 
continuance Anontmovs 8 Mad , Ap , 9 

8 — ■ ' ■ - hottce andtnguirg 

— Criminal Procedure Code, 1861, s 62 — Order 
iDtlhout notice or xnquin/ — An order issued by a 
Magistrate under s 62 of the Code of Criminal Pro- 
cedure in consequence of a mahirzanama signed by 
certain persons but without any notice to the defen* 
dant or inquiry by the Magistrate it illegal Asont 
MOV3 .... 4 Mad., Ap, 67 
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UTTISAlSrCB— con!;t««e<Z. 

2. UNDER CRIMINAL PROCEDURE CODES 

— continued. 

V. Narayana, L L. R., 12 Mad., 475, and Queen- 
Rmpress v, Bishamher Lai, I. L. R., 13 Jill., 577, 
difitinguished. Queen-Ejipbess d. Jasoda Naitd 

[I. L. R., 20 AU., 501 

29. Disputed possession of 

temple — Criminal Frovedure Code ('18S2J, s. 144 
— Magistrate, Jurisdiction of. - The District Temple 
Committee dismissed the trustees of a certain temple 
and appointed others. The dismissed trustees retained 
possession. A breach of -the peace having become 
imminent in the opinion of a Deputy Magistrate he 
made an order, nnder the Criminal Procedure Code, 
s. 144, directing the newly-appointed trustees not to 
interfere with the temple or its management. Held 
that the Magistrate had jurisdiction to make the 
order, and the High Court declined to interfere on 
revision, Paianiappa Chetti r. Doeasamt Atvab 

(T. If. E., 18 Mad., 402 

30. Order as to procession in 

public streets — Criminal Frocedute Code, 1S72, 
8. 518 — Fublic xoorship — Conflict of rights — Duty 
of Magistrate when public peace threatened. — In 
affording special protection to persons assembled for 
religious worship or religious ceremonies, the law points 
to congregational rather than private ^vorship, and it 
may fairly be required of congregations that they 

hould inform the Magistrate or police at what hours 
they customarily assemble for worship, in order that 
the rights of other persons may not be unduly curtailed. 
No sect is entitled to deprive others for ever of 
the right to use the public streets for processions, on 
the plea of the sanctity of their place of wor.«hip or on 
the pica that worship is carried on therein day and 
night. The duties of a Magistrate in cases where the 
public peace is likely to be disturbed by one sect 
attempting to prevent another from I'sing the public 
streets for processions, discussed. The principles laid 
down in Muthealu Chetti v. Bapun Saib, 1. L. R., 
2 Mad., 140, examined, explained, and approved, 
StTHDBAM V. QoBEN. POHimSAMI V. Qtteek 

[L L. K., 6 Mad., 203 

31. ' Order to remove embank- 

ment — Criminal Procedure Code, 1861, s. 62 . — ^The 
Subordinate Magistrate issued an order to two persons 
directing them to remove a certain embankment, 
whereby the adjacent lands of the complainant were 
in danger of being flooded. Held that the act of the 
defendant was not an act which could be prohibited 
by the Subordinate Magistr.te under s, 62 of the Code 
of Criminal Procedure. Akonvmotts 

[6 Mad., Ap., 19 

32. — ; Order to destroy tank — 

Obstruofion to enjoyment of public rightx. — The 
deferdaut had made a tank in the bed of a khal by 
throwing two bunds across it, and on complaint to the 
Magistrate, he, finding that the tank had been in 
existence onl> for about six years, p.assod an order 
under s. 62, Act XXV of 1861, directing the defen- 
dant to destroy the bunds, on the ground that they 
were an obstruction to the enjoyment of the river by 
the public in the rainy season • and that the bunds 


H’UISAH’ CB — continued. 

2. UNDER CRIMINAL PROCEDURE CODES 
— Continued,- 

interfered with the drainage of the country and tended 
to the injury of the crops and of the inhabitants. 
The High Court held that s. 62 did not authorize the 
passing of such an order. QiTEEif v. GoEAM Daebesh 

LI B. L. B., S. -N., 27 : 10 W. B., Cr., S3 

33. Trespass by cattle— Penal 

Code, s. 188. — A Magistrate issued an order warning 
owners of. cattle to take proper care of them ; and that, 
in case of disobedience or neglect they would be 
punished according to law, and did punish them for 
disobedience under s. 188 of the Penal Code Held 
that the Magistrate was not competent, under s, 62 
of the Code of Criminal Procedure, 1861, to pass 
such an 'order. The order contemplated under that 
section is in the nature of an injunction, and such 
an order passed by a Magistrate would not be 
legal. The conviction under s. 188 of the Penal 
Code was therefore illegal. In the MATtee oe 
Amieai>di . . . 2 B. D. B., A. Or., 45 

S. C. Qheeh V . Ameekhddeeh 12 W. B., Cr,, 38 

34, — Penal Code 

s. 289. — An order by a Magistrate prohibiting the 
straying of cattle within certain local limits is not an 
order within the meaning of s. 62 of the Code of 
Criminal Procedure. There cau be no conviction for 
disobedience of such order under s. 289 of the Penal 
Code. Queen v, Mozafab Khaufa 

[9 B. L. B„ Ap., 38 

S. C. Goveenmbnt V. Mozuffbr Khahtfa 

[18 W.E., Cr.,21 

85, • Order to cut down trees as 

being a nuisance — Removal of nuisance — Power 
of Magistrate. — Under s. 62 of the Code of Criminal 
Procedure, 1861, a Magistrate has no power to issue 
an order ex-part e to cut down trees on the representa- 
tion of a party supiwited by the report of the police 
that the existence of the trees was a nuisance. 
Queen v. Ram Chandba Mooeebjee 

[5 B. L. E., 131 

S. C. Uttam Chundeb Chattebjee v. Ram 
Chundeb Chattebjee . . 13 W. B., Cr., 72. 

36. Order to remove stacked 

tim jBT — Criminal Procedure Code, 1861, s. 62 - 
Hie /al order,— Where a complainc was made by J 
tha'. timber belonging to his master, which had been 
cut and stacked in a certain place, had been removed, 
by B. who said that the timber was ent not by 
. 4 ’s master, but by liimsclf, and that he had stacked it 
in a place whore he always put his timber, it was 
held that the Magistrate could not proceed under 
8. 62 of the Code of Criminal Procedure, but was 
bound to try the charge brought against A, and either 
restore the timber to J or le.ave it where- it was, 
according to the result of the investigation. Kab- 
TiCK Chundeb Bad «. Chundeb Nath Chuoeeb- 
BUTir . . . . .15 W. E., Cr., 66 

Qrj^ ^^^^s'Order as to holding of hat or 

market — Rival hats — Act KKP of 186 1, s. 404 — 
Judicial order — Potcer of revision by High Court 
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TTUISAN ^aSi~~conUnaed 
2 UNDER CRIMINAL PROCEDURE CODES 

— continued 

— Aa DTder of ft Magistrate Milder a 62, Cniaiaal 
Procedure Code> 18 1, < <7 , probibitmg one of two 
nral propnet ra of two different bats from bolding 
lus hat on certain da\B of the week m ordor to 
prevent obstrnction, annoyance, and injury, — waanot 
a judicial order, and was therefore not open to 
revision by the High Court under s 404 Criminal 
Procedure Code Pkeib, J (disacntmc) Queer ® 
Absas Au Chowubbt . 6B 

S C AbBAB Am ChOWTHBT r IlIIM MBAn 

[14 W. R, Cr , 48 
LAMAMIMBWEET SiKQH fl RAJCQQKAa StBCAB 
[18 W. E., Cr , 22 
See as to 8 516 the corresponding section of Act 
X of 1872 Ir THB MATIEB, OB TSE BETITIOK OB 
Mozut biKSH 8 N "W , 16 

33 s Siral hdtt — Cri 

fflinaf Procedure Code 1861,9 62 — When two bats 
or markets were held on tl e same day on adjacent 
pieces of land, and it was shown to lead to riots 
and affray and annojance to persons lawfully em 


[6 B. L B , Ap 82 note 11 W, R , Cr., 6 

89 Criminal Proce 

dure Code (Act of 188IJ, $ 62— Act 2 of 

1^2, 9 BlS—Snal hdU—Poi er o/ Jlauietrate — 
A MaswtTftte baa power, under e 62 of Act XW of 

1«ai .-VV, t» ^ 


THB PBimOH OB BbkBHTBAM SbaKA Rot 

[10 B L E . F. B , 434 
S C BTKUirrBAM Shaba Rot r Mbajar 

[18 W R,Cr,47 

Overruling Sheeb Ceuhdeb BSUTtachabjee v 
Saadut Axlt Ebak . . 4 W R,, Cr , 12 

40 — Order under 

e 618, Crimtital Procedure Code, 1872 — Order to 


that the order should be set aside, s 618 applying 
only when a breach of the peace was imininent Seld 
that under ezpl 2 8 6 8 the order could be made 
in all cases upon such information as sat sded the 
Magistrate, and the order was rnC which he had 
power to make Bqolanatb Boss r KourBUBDiB 

[20 W R., Cr , 53 

41, — Crmtnal Proce- 

dure Code, 1872, s ol9. — Theoperatvoo of s 618, 
Criminal Procedure Code, was conned to cases where. 


iNXJISAUCE— con<i»ue«i 
2 UNDER CRIMINAL PROCEDURE CODES 
— continue I 

in the opinion of the Magistrate the delay which 
woold be laused by adopting a different procedure 
from that specified in the explanati n to that section 
would ‘ occasi n a greater evil than that suffered by 
the person on whom the order is made oruould defeat 
the intention of this (39th) Chapter” Where a 
Magistrate, without hearing the petitioner or giving 


the Criminal Procedure Code. Barbs Masuub OhosB 
V WooMA Nath Rob Cbowdhby 

[21 W R , Cr , 28 

See Kam Nabaih Rot Chowtihrt p Abdoob 
OurrooB Khar . 22 "W. B , Cr , 24 

42 ■ — Cruniwol Proee- 

dur*Code 1S72 s 518 — Hof Pemoval of. Order of 
Hagttttate as to — Where aMa,.istratemadeaaorder 
und^ s 5 B of the Code of Criminal P ocednre (Act 
Xof 1872) directing oneofWoTual hat pTuprietorsto 
remove his bat to such a distance as to render it useless 
for the purp see for which it was establ shed it was 
held that the order came nithin the purview of the 
Fall Bench decision of Gost MoAun ilulhok t 
laramont Ch udhram I X R 6 Calc 7 4C 
L R 38P andmight be set aside asinezcess of juris 
dictionr Shubut Chorpeb Barebjeb r Baua 
C nuBR Mookeejeb . 4 C Ii. R , 410 

43 — - ' ' — Crimtna^ Proee 

dure Code, 99 134 144 — Penut Code 9 188 — 
J>(*o6eytiiy order of pu&ho tirvani— Trader at hdt 
— Order prohihiting holdmg of hdt — A District 
Magistrate by an order made under s 144 of the 
Criminal Procedure Code, after stating that it ap« 
peered that oue ' O O S has recently established a 
b&t at B in the vicinity of K an old established h&t> 
and held it on the same days and that in consequence 
of the ratablisbment of the new h^t and the en 
desvours made to indnce or force people to freqnent the 
new hat instead of the old 0 e a serious breach of the 
peace or riots are imminent ” ordered that the said 
00 ^ and all other persons abstain from bolding such 
bit on those days The order was dull madeand pro- 
mnl ated hut not strictly in jiccordanct* with s. 134 
of the Code and the orders of Goiemmeot made 
thereunder Notwithstandinir the order oue P C A. 
was found exposing poods for sale as a trader at 
the hat on one of the piohibited dais and he was 
thereupon charged with disol ej ing the order of the 
Magistrate, and convicted of an offence uo ler s 183 
of the Penal Code Held tbit the convirtion was 
had, as P C A did not come w ilhin the description of 
the persons mtended by the order to be prohibited from 
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lTtriSA]SrCE~r«ii^‘»»frf. 

2. UKDEIl CEIMIKAL.PROCEDUEE COD72S 

— poiilinueii. 

“lioklhig” the hk, whirh refem'd to “lioltVmg” ns 
owner or nintitiu'cr, not ns n tnuler, Ilf Id also that 
thotonnsof s. 131 of the- Code und tiio notifiraticni 
ninde by Govennnent l.hmnindor ns to proinultrntiim 
nnd issue of nn order nre directory, but nn omission 
to folknv strictly such direction, though it is nn inv- 
pularity, does invalidate the order ; where therefore 
it is shown that the order has been brought to the 
actual knowledge of the persons sought to be affected 
bv it, such omission does not prevent the case eomint: 
within 8. ISS of the Penal Code. Ik Tiir. MATTim or 
TiiK iT.TiTio>' or PAKinrrrY Citmiak Aiou. I’Ait- 
ntrrxx CirAUAN Aicii c. Qtjrr.K-EAtrnr.ss 

[I. L. B., 16 Calc,, 9 

44 Order prohibiting ueo of 

musical instrumoirt — Cn" anna/ Proccduft’ Code, 
ISGl, X. G3. — A Mairistmte cannot, mnlcr s, G2, 
Code of Criminal Procedure, in general terms forbid 
two parties to use any musical instniment in the 
neighbourhood of each other’s house, tliouuh he may 
forbid their doing so for tlie ]mrpo<o of mutual tm- 
noyaiicc. In ni: RAsr CnrNnrtt fri:i;i! Gossain 

[6 •W. B, Cr., 40 ' 

46 . Order stopping music whilo 

passing phi ce of worship- 1 //eyn/ order.— An 
order of the Alaglstrato directing that all music should 
ccasc when any procession is jiassinsr a certain jilaco 
of worship,— ife/rf ultra riVcv.’ llrTiilAM' CltKXTi 
V. Badpun Saiu . . I. L. B., 2 Mad., 140 

40 . Order prohibiting collection 

of I’enta— Di'ifjiii/e as to ri^ht lorcnila/ rival pro- 
yrieiors — Criminal Procedure Code, 1S72, s. 51S . — 
In case of a dispute between rival parties as to the 
payment of rents by tenants, a Magistrate has no 
power, under s. 51S of Act X of 1872. to make 
an order that no rents should be collected nijj[il such 
time as the right and title of one party should have 
been established by a competent Court. PnoauNNO 
Coo'M.AB CHAXTEiisEE r. Empeesb 8 C, L. B.,231 

47 . Order not- to collect cesses 

— Criminal Procedure Code, lS61,s, 62. — A Magis- 
hate cannot pass an order, under s. 62 of the Code of 
■Criminal Procedure, directing a certain person to 
abstain from a certain act, or to take order with 
•certain property, unless he is satisfied that such 
direction on his part is likely to prevent, or tends to 
prevent, a riot or afiray 5 nor can he pass an order 
under that section, calling upon a person to enter into 
recognizances not to colkct certain cesses. Ik the 
MATTES OP LtroHMIPtJX SlKGH . 14W. B,, Cp., 3 

48 . Order to prevent obstruc- 

tion— Criminal Procedure Code (Act XXV of 
186.1 J, ss. 62 and SOS - Act X of 1872, ss. 518 a nd 52 1. 
— "Wlien a case falls both under s. 62 and under s .308 
-of the Criminal Procedure .Code, the order of the 
Magistrate ou^t not to he absolute in the first 
instance. He snould give tlie defendant an opportu- 
nity to show cause against the order. ^SemfiZe— Whe- 
tner a case cornes under either of these two sections 
-or under both,’ the order ' of the Magistrate ought to 


NUIS /ITTCE-ron/inner?. 

2. UNDEP. CKI.MIXAL PBOCEDUPvE CODES 
— continurd. 

contain a clear statement of the facts upon the basis 
of tt liich till' Magistrate has made the order. Ik tJIE 
MATxnu or llAntuoiiAK Mat,o. Ik the matter 
or .Totkiiisto JIooker.iee 

[1 B. L. B., A. Cr., 20 : 10 W. B., Cr., 5 

49. - 'Frocodxii'o •~Case falling tcHhin 

scope hr, 111 of s. 62 and s. SOS. Crirniii;! Procedure 
Cole. 1861. — in a case within s. 62 of the Code of 
Criminal Proi’fihiri’, which alsi falls within the scope 
of s. 303 of the same Cade, a ^fagirtrate must con- 
form to the inoT jiavliculaV directions of the latter, 
section, not to thoic of the former. Khak Chakb r. 
CoLTiECTOii or lloor.fKnsiiAiitrR 

[1 N. W., Pt. 7, p. 110 : Ed. 1873, 107 

60, Bemoval of obstruction— 

Criminal Procedure Code, 1861, .s. SOS — .Joint SI a- 
ffislrate in eharpe of division , — Proceedings under 
B. .'tOS of Die Code of Criminal Pn.ccilnrc for the 
remov.al of ob.struetions may be originated by a .Toint 
Mngistnitc in charge of a divi.sioii of a district. Is 
THE AIATTEU Or TirP, PETITIOS OP PCKCHASKK BoSE 

p.6 W.E., Cr.,.4l 

6 X. — Jvrisdici i on of 

Join! dlapislra/c - Criminal Procedure Code, s, 808. 
—The Jl.a'gistrate of a district can alone hold proceed- 
ings in a case (such as the removal of a thatched honsfi) 
under s. 308 of the Code of Criminal Procedure. 
The Joint Magistrate, while in charge of the Ma- 
gistiwto’s ofllce, has no such jurisdiction. In THE 
MATTER OP GREESU Cu-CNDER CnECKERllCTTr 

[16 W. B., Cr., 36 

62. Order as to future obstruc- • 

tion — Criminal Procedure Code, 1S72, ss. 521, 526. 

— S. 520, Criminal Procedure Code, 1S72, does not 

enable a jracistrato to make any orders except such 
as arc mentioned in s. 521, under which he can 
only deal with existing obstrnction.s ; the Magistrate 
1ms no power to direct what is to be done in the case of 
any future obstruction. Kashi Chtjnxier Chhokeb- 
BxiTTx V. Yar Mahomed . 21 W. B., Cr., 10 

63. Bemoval of public nuisance 

— Criminal Procedure Code, 1861, s, SOS — Sum- 
mary order to police. — In order to remove a public 
nuisance, a Magistrate is bound to proceed under 
s. 308 and following sections of Ch. XX of the 
Criminal Procedure Code, and is not competent to 
pass a summary order to the police to do so. 

V. Damodctr Dass . . . 2 IST. "W., 45_< 

54 . ITuisance in, public place, 

K'ecessity for proof of— Criminal •Procedure 
Code, 1872, s. 521, — In a prosecution under s. 521, 
Criminal Procedure Code, it is necessary to show that 
the act complained of is a nuisance, and that it was 
committed in a thoroughfare or public place. MUZ- 
HTJR Am 15. Gdkdoweee Sahoo 

[25 W. B., Cr., 72 

SB. Order for removal of .pro* 

stilnite CTittiiftal JProceditre 'Code? 1872^ 

The Code of Criminal Procedure (Act X of 1872), 
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ITUISANCE — conUnued 
2 UNDER CRIMINAL PROCEDURE CODES 
— continued 

s 521, docs not warrant "a Mag strate’s interference 
with a prostitute for the purpose of rerno\ing Jier 


50. Order prohibiting erema- 

tion in certain place— Cnminai Fnxedtre 
Code, 1S72 s 521 — An application to have it 
declared that a certain place could not be used for 
cremation purposes would not come under Act X of 
1872 8 521 GcdAdhub Eamixa t Baidanath 
Jana 241^.11, Cr, 6 

67 Private road with right of 

way over it — Crtmtnal JProcedure Code, 1S$1 
s 311 ei eeq — S 311 of the Code of Criminal Pro 
cedure and the other sections of Ch X\ of that 
Uodeief erred to puhhc thocoughfarca and not to pn 
Tate roads over which a right of sva; has been estib 
lished Gooeoo Chubk Goon t, Gvnga Qobiwd 
Chaiiee^ee . . 8 "W. E , 2fl9 

68 PiBpute as to right to 

water *-10 a case of a dispute as to the right to the 
Qse of water the Magistrate ehonid not proc^ as for 
a nuisance under Ch XX, Criminal Procedure Code, 
1861 Queen i Maddoo Chubn 

[13 W. E., Or , 51 

69 Obstruction of dram— C« 

mnal Procedure Code lS61 t $08 — ^The obatnic 
tlon of a dram into which the se ' age of complain 
ant’s premises fell does not fall either under e 308 
or 82d of the Code of Criminal Procedure but le 
matter for a ciril suit and lUjuoctioQ Ik bb 
Teotiaknath Bosb 6 W, E , Cr , 68 

60 Prevention of nuisance by 

public— CnmmaZ Procedure Code, ISSl » 308 — 
S 308 of tbe Criminal Procedure Code 1861 does 
not apply where a private indiiidual charges tbe 
public with committing a nuisance in the exerase of 
au admitted right Bechaeak Ohoeoobe t 
BoisiubNATh BnOOTAN 14 W. H , 177 

61 Order for protection of pub 

lie health — Power of 'Magtstrate~Cr\minal Pro 
cedure Code, 1872 s 521 — A Jlagistrate’s powers 
under s 521, Code of Criminal Procedure, are con 
fined to the instances specifically mentioned m that 
section, which does not confer general powers upon a 
Magistrate to pass any order he may consider neces 
sary for the protection oE the public health It is 
only from a thoroughfare or public place that under 
that section a Magistrate is at liberty to direct a 
nuisance to be removed. In the hatteb Or tub 
PETITION OP SOOJAUT HOSSEIN 22 W. E., Cr , 19 

Petaubue Juqi V Nasaeuddt 

C26W.B,Cr.,4 

62. Obstruction of thoroughfare 

— Cri«»nai Procedure Code, 1861, t 80S — In the 
case of a complaint under s 308 of the Code of 


ITUISANCE— continued 
2 UNDER CRIMINAL PROCEDURE CODES 
—continued 

Cnminal Procedure, for the removal of an obstruc* 
tion from a thoroughfare a Magistrate should first 
inquire if the road is a public one or not If he 
"t j ' on to proceed, 

■ his hand and 

‘ 1 r the removal 

* I I I I op THE PETI 

MON OP Bechabam Bhuttachaejbe 

[15W.E,Cr,07 

63 Private load — 

Criminal Procedure Code 1361, s SOS — Although 
a road may be a private one, a Deputy Magistrate 
baa junsdictiou to make au order under s SOS, Code 
of Chmnnal Procedure 1861 if it appears that s 320 
applies to it, — that is if it is open to the use of a 
certain class of persons who use it a few days before 
tbe occurrence of the dispute Tabinee Chuen 
Shah v BonomaIiI Nag 19 W E., Cr,S3 

64 Order not to frequent pub 

he places — Criminal Procedure Code CAd X of 
1382), $ SS3 —A general order of the Alagistrate di- 
recting tbe public not to frequent tbe roads and 
public places in a village between certain hours is one 
made without ]unsdictioD under s 183, Act X of 
1882 In the IiIattbb op Kohue Ebisto Bonioe 

[12 C L B,28l 

66 Order of removal of burn- 

ing ghat— Bttrninp ghat or oremaiton ground— 
Criminal Procedure Code ( let A of 1888), sa IBS, 
140 dSy—furiediction of Piatriet Magiairate io 
order furiher mquiru m a proceeding under a 139 
of the Coda — ‘ Legaftaed nutaanoe” — Prtiata cre‘ 
mation ground, Putiea of otoner of—* Public 
place " — ‘ Trade or occupation" — Form of Notice 
— A District Magistrate has strictly speaking no 
power under e 437 of the Criminal Procedure Code 
[Act X of 1882) to order a further inquiry into a 
proceeding under a 133 of the Code, which has been 
practically dropped by a Subordinate Magistrate the 
proper course being to refer the matter to the High 
Coart Although a burning ghat or cremation 
ground may not in itself be a ‘ nuisance " within the 
meaning oi cl 2, s 133 of the Cnmmal Procedure 
Code (Act X of 1882) still a Magistrate will have 
jurisdiction to take action tinder that section if it is 
shewn that such a ghat or ground is m such an 
offensive state or that cremation is earned upon 
it in such au offensive manner, as to be a source 
of injury, ganger, or annoyance to persons living 
in the vicinity Queen Empreta \ Saminadha 
Pxllai, J L E, 19 Mad 464, and Pamford T 
Turnleg, 31 L J, Q B (Ex, Ch ), 236, referred to 
and discussed Bnttdahun Chunder Bog v Chair 


upon ti at ground to be so performed as to annoy or 
monger the lives and properties of persons Imng in 
9 q 
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2. UNDER CRIMINAL PROCEDURE CODES 

— continued. 

tliG neighbourhood. The proprietor of a cremation - 
ground cannot be said to be carrying on any “ trade 
or occupation” within the meaning of cl. 3, 
B, 133 of the Criminal Procedure Code. A Magis- 
trate has no power under s. 133 of the Criminal 
Procedure Code to order the removal of a burning- 
ghat from its position, but he can direct a proprietor 
to “ remove the nuisance,” i.e., to take such steps 
as would result in the cremation of corpses ceasing 
to be a nuisance to the public. Indea. Nath 
Baneejee r. Queen-Empeess 

[1. Ii. R., 25 Gale., 425 
2 C. W. N., U3 

68. Obstruction to public 

tboroUghfai’C- Criminal Procedure Code ('1SS2J, 
ss. 133, 137, and 437 — Further inou>rti — Jurisdic- 
tion of Sessions Judge, — In a complaint for alleged 
obstruction of a public thoroughfare, the Slagistrate, 
after making preliminary inquiries, was of opinion 
that the alleged way was not a public thoroughfare, 
and refused to take action under s. 133 of the Code 
of Criminal Procedure. The Sessions Judge, being of 
opinion that the Magistrate should have gone on 
with the case, directed a further inquiry under 
s. 133. Such inquiry was held, and the Magistrate, 
without taking evidence in support of the complaint, 
made his conditional order under s. 133 absolute 
under s. 137. Seld tb.at the order of the Sessions 
Judge, directing a frrrther inquiry, was ultra vires, 
there being no section of the Code under which an 
order for further inquiry could be made in the case, 
s. 437 having no application. Seld also that the 
Magistrate, before whom the petitirner showed cause, 
should not have made his conditional order under 
s. 133 absolute without taking evidence upon the 
matter of the complaint : the words “ evidence in the 
matter ” meaning “ in the matter of the complaint,” 
and not simply evidence which the opposite party 
might offer. Seinath Rot v. Ainaddi Haldeb 

[I. L. R., 24 Calc., 395 
1 C. W. ISr., 217 

67. Excavations near a public 

place — Criminal Procedure Code fAct Xof 18S2J, 
s. 133 - 31agistrate’s power to order the excavations 
to he fenced, and not to he filled up. — Under s. 133 of 
the Criminal Procedure Code (Act X of 1882), a 
Magistrate has no power to order excavations adjacent 
to a public way or any public place to be filled up ; 
he can only order them to be fenced. lu be Sule- 
MAKJi Gtoam HtrsEN . I. Jj, R., 22 Bom., 714 

68. Obstruction in a public river 

— Criminal Procedure Code (Act X of 18S2J, 
s, 133 — Meaning of “ ohstructi on” as used in the 
section. — S. 133 of the Code of Criminal Procedure 
(Act X of 1882) contemplates not only that the way, 
river, or channel where an unlawful obstruction 'is 
made, must be one of public use, but also that the 
ohstruction must be of that public use. Where a 
ebspute arose between the proprietors of two talukh- 
dari villages situate on the banks of a river about the 
diversion of the course of the river by means of a dam 


j TJUISAISrCE — continued. 

2. UNDER CRIMINAL PROCEDURE CODES 
— continued. 

and a trench made by one of them in the current of 
the river, and each talukhdav claimed the river as his 
own private property, —Held that the Magistrate had 
no jurisdiction to interfere under s'. 133 of the Criminal 
Procedure Code (Act X of 1882). In be Jaswat- 
SANoai Fatesangji . I. L. R., 22 Bom., 988 

69. Service of notice of orders 

under s. \33— Procedure — Criminal Procedure 
Code, 1882, s. 133. — The mode of service of -notice of 
an order under s. 133, considered. Qoeen-Empeess 
«. Nabayana . . I. L. R., 12 Mad., 475 

70. Order regulating boat traffic 

at a landing place - Criminal Procedure Code 
(Act Xof 18S2J,s. 144 — High Court’s pon-er of 
revision when order cannot he made under that 
section. — Au order regulating the boat traffic at a- 
cerfain landing place of a river iu the manner 
directed by the order passed in this case held to be 
not an order that is authorized by s. 144 of the 
Criminal Procedure Code. If the order he one that 
cannot he made under s. 144 of the Criminal Pro- 
cedure Code, the mere fact of the order inn-poiting 
to Ijavc been made under that section does not i)i‘e' 
vent the High Court from interfering with it in 
revision. Ahhageswari Dehi v. Sid/teswari Behi, 
I. L. R., 16 Calc., 80, and Ananda Chtindra 
Bhuttach arjee v. Stephen I, L. R„ 19 Calc,, 127, 
followed. Qeeen-Empeess v. Peatap Chundee 
Ghose . . . I. L. R., 25 Calc., 852 

[2 C. W. R-., 593 

Order against minor— Crimi- 
nal Procedure Code ( Act X of 18S2J, s. 144.— An 
order purporting to have been made under s. 144, 
Criminal Procedure Code, to the effect that the peti- 
tioner should not go to a certain village or allow any 
of his servants, rel.ations or friends to go there, is of 
the most indefinite character. A Magistrate cannot 
make such au order against a minor and hold him 
responsible for the acts of other persons. Goeam 
Mohamad v. Bhhban Mohan Moitea 

[2 C. ■W. R., 422 

72. Order purporting to be 

made under S. 144 — Criminal Procedure Code 
(Act Xof 1882), S.144 — Criminal Procedure Code, 
ss. 435, 439 — Jurisdiction of the High Court to 
interfere with such an order — Fx-parte order — 
Property hegond the jurisdiction of the Court 
passing the order. — R purchased some properties in 
execution of a mortgage-decree, and was put in posses- 
sion of the same. The J oint Magistrate of Dacca, 
purporting to act under s. 144 of the Code of Crimi- 
nal Procedure, ordered B or any of his subordinates to, 
refrain from entering upon the lands and properties 
and directed him to show cause why the order should 
not be made absolute or rescinded. No cause being 
shown when the case was called on, the order was 
made absolute ex-parte. Beld that, looking at 
the nature o'f the case and to the language of s. 144, 
Criminal Procedure Code, it was clear that the 
section does not apply to a case like the present 
and the order purporting to he made under that 
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2 UNDER CEISriNAL PROCEDURE CODES 
— continued 

sktion js therefore bad Held, further, that 
when an order, though purporting to be made under 
B 144', docs not properly come within the scop® of 
that section, the High Court’s power of revision is 
not ousted by the provision in the last part of s 436 
of the Code of Criminal Procedure ^na»da Chandrit 
Skuttacharjee v Carr-i>tepht», 1. L R , 19 Cnle> 
127, and In the matter of Krishna HohunK^sack, 
1C L R, 58, followei Where the party called 
upon to show cause appeared in Court ten minutes 
after an order absolute had been made ex^y^rit, 
knd applied to be heard, but the Magistrate declined 
to do so it was held that the Magistrate ought, 
under the circ iinstances to have heard the appli* 
cittt, audthat he exercised an unwise discretion m not 
doing so No order under s 144 can be mado by 
a Magistrate where the property is sitnated outside 
the local limits of his jurisdiction Roop 'hM3‘ 
Dass i Makook 2 C. "W, 1?., 572 

79. Jurisdiction of a Magistrate 

— Crt'minat Procedure Code, 1883, t 144 — Penal 
Code, a 183 — Where a Sub-Dirisional Magistrate, by 
an order purporting to bare been made under s 14^ 
Criminal Procedure Code, directed certain prostitutes 
and their zamindars, undei whom they held the 
land to remove the houses of the former from a 
particular site within 24 hours and to take up their 
quarters on the opposite aide of a railway line, on 
the ground that the visitors to the prostitutes bftvc 
to cross the railwaj lines and thereby their lives would 
be endangered and for the disobedience of the said 
order directed prosecution under s 183 Penal 
Code — Held that e 144 Criminal Procedure Code, 
was net intended to apply to such cases and the 
orders referred to were ultra tires Iw tub 
matter op the PETlTioir op Bibeshwab 

[2 C. W. IT , 70 

74 Order to abstam from 

certain act— Criminal Procedure Code, 1883, 
a 144 — A Deputy Commissioner passed an order 
under s 144 of the Criminal Procedure Code, pro 
hibiting a person from collecting or attempting to 
collect, any rent, either herstlf or through anj of 
her officers or sen ants from the taiyats of two 
specified pargauas and also from effecting soy 
sale or putting in hand any transaction with reganl 
to standing trees or collected timbers in an estate, 
or erecting any adda or kachan in sucli parganas 
for a period of two months Upon an application to 
set aside such order — Held that the acts which the 
petitioner was directed to abstain from were not 
acts which come within the meaning of the words 
“a certain act” as used in e 144 of the Code of 
Criminal Procedure, and that the order should be 
set aside Abateswabi Debi v StDHESwARi DbbI 
[I L R , 16 Calc , 80 

76 Order forbidding persoo 

from collecting rent— Criminai Procedure 
Code ( Act K of 18S2J, sa 144 439—SupenitieU' 
dance of Hiffh Court — Charier Act (24 & S3 
Vict , e. 104), a J5—Recttton — An order fmbiddmg 
TOl. JT 


ITTJISAITCE— con^inocd 
2 UNDER CRIMNAL PROCEDURE CODES* 
— continued 

a person who claimed an interest in certain proper- 
ties from collecting any rent from the raiyats on 
the properties does not fall withm s 144 of the 
Code of Criminal Procedure Such an order is 
therefore made without jurisdiction and may be set 
aside under the High Court’s powers of reiiaion 
and superintendence conferred by s 439 of the 
Criminal Procedure Code and s 15 of the Charter 
Act Chapter XI of the Code of Criminal Procedure 
refers to interference or dealing of some kind with 
the land itself or with something erected or stand 
mg upon it and is directed to the prevention or 
directum by prompt order of some definite act on 
the part of an individual, so that injury or nuisance 
may not be caused Awanda Chandra Bhhtta 
CHAEJES « Stephen I. L R , 10 Calc 127 

76 Magistrate’s authority to 

prohibit the public generally from giving 
caste-dmners — Code (Act X 
of 1382), a 144 — Public —Owing to the 

prevalence of cholera, the District Magistrate of 


different quarters of the city, laeloding the street 
m which the accused had his dwelhag-house A 
few days after the promnlgation of this order, the 
accused gave a feast m a private house to about 
500 people of his caste He was thTeupon con 
victed of disobedieoce to an order duly promulgated 
by a public servant under s 163, el (5), of the 
Penal Code, and sentenced to a fine of fiSS Held, 
reversing the conviction and sentence, that the 
District Msgistraie’s order was, both in its sub 
stance and its manner of publication, illegal as being 
beyonrt the powers conferred by s 144 of the Code 
of Criminal Procedure The power of the Magistrate 
Qoder that section is confined to the direction to a 
particnlar person to abstain from acts of a certain 
character, or to the pnblic generally to abstain from 
similar acts when frequenting a particular place 
Qheen-Embbess V Lahhmidas Maeandas 

[I I. B , 14 Bom . 105 
77. ■ Order under Criminal 

Procedure Code (Acts X of 1882 and V of 
1868), B. 144, made ex parte — Absence of proof 
of emetyency — Insufficient notice — Ordinarily in 


sub s (3) Where therefore an order was passed 
by the Magistrate directing the petitioners to remov e 
certain huts erected by them within three hours from 
time of service of order, and there was nothing on 
the record or in the Ifagistrate’s explanation to show 
that there was any emergency in the matter or that it 
was of such a nature that the circumstances did not 
admit of the service in due time of the notice upon the 
9 Q 2 



( 6287 ) 


DIGEST OF CASES. 


( 6288 ) 


ITUISANCE — continuedf 
2. Uls'DER CRIMINAL PROCEDURE CODES 

— confimied, 

petitioners, tlio High Court set nsido the order, 

JdAEAitADDi SlOMiAn v. EstriiEss 2 C.'W. 351., 747 

78, — Power of Magistrate to de- 

termine rights - and shares of parties — 
Dispute regarding right to propertg — Civil 
Court — Code of Criminal Procedure (Act V of 
1898J, ss. 144 and 143. — It is not because private 
parties or members o£ the same family dispute regard- 
ing their respective ' rights to laud or crops, that 
a Magistrate is called upon to interfere. A Magis- 
trate cannot take upon himself to decide questions of 
fact and Mahomedan law, so as to satisfy himself as 
to what are the actual rights of the parties to the 
lands in dispute. If he has good reasons to believe 
that such a dispute is likely to cause a breach of the 
peace, the law enables him to ascertain and maintain 
actual possession, or, if it is shewn that the members 
of the family are inclined to break the peace, he can 
bind them all over to keep the peace. Where there 
was a dispute between the parties, who were related 
to one another as to the amount of their shares to 
certain property which was claimed on the one hand 
to be joint in certain shares, and on the other hand 
to exclusively belong to the other party, and no pro- 
ceedings had been taken under s. 145 of the Code of 
Criminal Procedure, nor was there anything to 
show that there was any probability of a breach 
of the peace, the Magistrate passed the following 
order: “The applicants must not plough more 
than 12 annas of the land.” Seld that such an 
order could not properly fall svithin s. 144 of the Code 
of Criminal Procedure, as an order under that section 
could only be passed on some emergency and would 
have effect for only two’months. The present order 
in its operation would have effect, and was intended to 
have effect, until the parties went to a CivU Court to 
settle their disputes, and no emergency was even sug- 
gested. ' That • the order therefore was entirely 
without any authority of law and must be set aside. 
DaIITDIiIA TaIiUKHDAB «. MAEAKtnmA TAnXTKDAE. 

[I. Ii. K., 27 Calc., 918 

79. __ Judicial proceeding — Crimi- 

nal Procedure Code, 1861, ss. 308, 404. — An order 
^made by a Magistrate under s. 308 of Act XXV 
of 1861 was not a judicial proceeding within the 
meaning of s. 404 of that Act. Ashbubkee v. 
Keshat TAiAD Taetj Pateci 4 Bom., A. C., 150 

Contra, Cobbectoe OB Hoo&hbt V. Taeakb'ath 

MnEHOBADETA 7 B. L. B., 449 ; 16 W. B., 63 

Such an order is now by special enactment made a 
judicial order. 

80. Procedure — Pules in Criminal 

Code— Criminal Procedure Code, 1861, s. 308 . — 
Where a Magistrate has commenced proceedings 
nnder s. 308 of the Code of Criminal Procedure, he is 
not at liberty to proceed otherwise than in conformity 
with the rules laid down in Ch. XX of the Code. 
Queek V. PiTTi SUTGH . . . 8 W. B., Cr., 37 

81. — — Opportunity to 

show cause—Criminal Procedure Code (Act XXV 
of 186 1), Ch. XX, ss. 308-315 — Order cf UPagisirate. 


ITUISAUCE — continued. 

2. UUDER CRISilXAL PROCEDURE CODES 
— continued. 

— A Magistrate does not net legally under th.at chap- 
ter, if he docs not first call on the person with whose 
property he proposes to interfere to appear and show 
cause. COMECTOE or Hooghbt r. Taeae Nath 
MHEnopADUxA 7 B. Ii. B., 449 ; 16 W. B., 63 

See Queen v, Eai Lachiiipat Singh 

[5 B, L . E„ Ap., 81 ; 14 'W,-E„ Cr., 17 

and Ik ue Kahidas BnATXACHAEjrEE • 

[5 B. Ii. K., Ap,, 82 note 

82. Opportunity to 

show cause — Criminal Procedure Code (Act X of 
1882), s. 133 — Predion of huildings — JJneondi- 
tional order. — Every order made under s. 133 of the 
Code of Criminal Procedure, Act X of 1882, must 
appoint a time within which, and a place where, the 
person to whom it is directed may appear before the 
Magistrate, and move to have the order set aside or 
mo^fied. No unconditional order can be made under 
that section. EiiBBESS v. Brojokast Roe Chow- 
DHET . . , . I. Ii. B,, 9 Calc., 637 

83. Opportunity to 

show cause — Criminal Procedure Code, 1872, ss. 521, 
525, 529. — An order by a Magistrate under s. 531, 
Act X of 1872, for the removal of a nuisance does not 
become absolute until an opportunity is given to the 
person affected by it to show canso why the order 
should not be carried into effect. No order can 
be made under s. 528 of the Code unless there is 
imminent danger or fear of injury of a serious kind to 
the public involved in the case : and where a Magis- 
trate who had made an order under s. 521 subsequently 
directed further inquiry to be made, it was held thathe 
must be considered to have abandoned his proceedings 
nnder s. 528, and that he should have proceeded under 
6. 528 instead of fining the party charged under s, 188 
of the Penal Code. Queek o. Beojekdeo Lad 

[21 W. B., Cr., 86 

84. Oistruction in 

ptiblic way — Inquiry under s.l33. Criminal Proce’- 
dure Code (Act X of 1882) — Previous orders when 
no bar to such inquiry. — An application was made 
under s. 133 of the Criminal Procedure Code (Act X 
of 1882) for the removal of an obstmetion in a pub- 
lic thoroughfare, but after a personal local inspection 
by the Magistrate and without any evidence being 
taken, the parties were referred to a civil suit, and the 
order was refused, the Magistrate holding that the 
way was not a public way. A civil suit was then filed, 
and during its pendency a second application was 
made nnder e. 133 of Act X of 1882, with a like 
object, which was refused on the ground that the 
civil suit was pending, and that there was no likeli- 
hood of a breach of the peace. The civil snitresulted 
in the way being held to be a public thoroughfare. 
A third application was then made under a. 133 to 
have the obstruction removed, but the Magistrate held 
that in face of the two previous orders he could not 
interfere, pfeld that the order of the Magistrate was 
wrong, upon the ground that he was bound to make 
such inquiry, and as there never had been any inquiry 
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cimI suit and the previous improper order> and that 
neither oi these orders operated therefore ns a bar to 
the Magistrate inquiring into the matter ot the 
present complamt Maehan LAPI' SAnar Maeban 
C noEA Saha I. L R , H Calc , 271 

85 ■ - Order calUng 

party to appear ani thoio cause Crimxnal Prod 
dure Code, 1S61, t SOS—Pemoval of nuxsance-^ 
Filling up tank Seld that a Magistrate cannot 
proceed to pass an order for the removal of a nni« 
sauce, under s 303 of the Code of Criminal Pro 
cedure, without calling on the party to show canse 


public ouisauce and cause it to be filled up QusEK 
I BI3IOO CBray Cbpceebbuttt 

^10 W.E, Cr,S7 

go - _i I ^ I _■ Appearance of 

party to show cause here a peisou to whom an 
order has been issued under s &3X of the Code of 
Criminal Procedure appears to show cause against 
such order, the Magistrate is bound to take evidence 
under s 525 of the Code In tKE uatteb or 
Mohue Mahuas 8 C li R , 431 

87. — CrnniB«f Pro- 

cedure Code, 1682 ss 183 and 137 — 'Magistrate's 
duty to take eiidence under s 1S7 —Under s 137 of 
the Criminal Procedure Code, a Magistrate la bound 
to take evidence as a basis for the order he has to 
make here a Magistrate had, without taking any 
evidence ordered a privy to be removed and it ap- 
peared that m so doing he had acted solely on bis own 
opinion that the pniy waS a nuisance — Seld 
that he acted illegally and ultra tires 1h tub 
MATTES OP THE PETITIOM OP MaHAPAJI SABASHIT 

THiAK I L R , 11 Bom , 376 

88 — Appearance of 

party to show cause — Criminal Procedure Code 
1861, ss SOS, 40i~Thorouylif are— Obstruction Re- 
moval of — Poicers of Mayislrale — "Where in a jat) 
ceedmg before a Slagistrate under s 308 of the Code 
of criminal Procedure, for the removal of au obstme* 


If the ■*' ‘ ‘ nee 

before or 

in exce not 

set aside his order except for an error m law, or an 


ITUISAirCB — continued 
2 UNDER CRIAIINAL PROCEDURE CODES 
— continued * 

excess of jurisdiction It is not a ground for inter 
fereuce that the Magistrate has come to an erroneous 
decision upon the evidence Anqeio v Cabchli 

[8BLR,417 18'WE,Cr,4l 

88 Appearance of 

party to show cause — Criminal Procedire Code 
(Act XXT of ISSIJ $ 808 — Order made iiithout 
record ng etidenee —"Where the Magistrate, on the 
report of the Civil Surgeon of the district passed an 
order under s SOS Act XX"r of 1861, that the defen 
dants should appear and show cause uby certain tan- 
nuisance and 
fendants had 
mself to the 

place anu mereupou maue nw iprmer order absolute, 
the High Court on an objection tbat tbc order was 
uot legal it having been made without recording 
legal evidence refused to interfere Queen t Aea 
Buhsh 

[7 B L R , 482 note 12'W.E,Cr,24 
90 Slaughter house. Order pro- 

hibiting— CnwiBal Procedure Code 1861, s 308 
— Potter of Biyh Court to interfere v.iih order — 
Wlieo a Magistrate under s 308 Criminal Procedure 
Code has ordered the suppression of a trade or 
occupation as a n usance and Injurious to the health 
of the community the High Court will not interfere, 
unless they find either that there was no reasonable 
evidence before the Magistrate of the trade being 
lujur ous to the health and comfort of the commu- 
nity or that the cause shown was such as oughts to 
have satisfied the Magistrate that his order for sup- 
pressing the trade was not reasonable and proper. 
The Court take the findings of fact by the Magis 
trate to be correct unless they see that there is not 
on the record any evidence to warrant such findings. 
MomerpAt. CoiranasioNEEs pob the Subuebs op 
Caicdtta t amanat Am 7 B 1, R , 616 

81 Criminat Proce- 

dure Code, 1861 s 308 —The condition and the 
conduct of an old established slaughter house were 
proved to be, in fact an offensive nuisance and 
dangerous to the health of the neighbours , but the 
evidence did not show it was in a worse condition 
than at any time since its establishment , the occu- 
piers when Bummoued, refused to ask for a jury 
under a 310, Criminal Procedure Code Beld the 
Magistrate was justified in suppressing the trade 
or occupation” under s 308 SlrNlClPAE CoH- 
snSBiOKEHS op THE SCBUEBS OP CALCUTTA V 
Mahomed Alt 

[7 B L R., 488: 16 "W. E , Cr , 6 

82 ’ Pneate slaugh’ 

ter^ouse — Criminal Procedure Code, 1872 s 521 — 
"WTiorc a Deputy Magistrate had treated the slaugh- 
tering of cattle as n "nuisance” under s 621 of 
the Cnmmal Procedure Code and ordered its discon- 
tinuance within a private enclosure belonging to some 
Mahomedaus — Seld that, though the act complained 
of might be shocking to the prejudices of llindus 
it could not properly be ri^rdw ns a nuisance, aOd 
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2. DJfDER CRBIINAL^ PROCEDURE CODES 
— continued. 

that, at any rate, the act being done in a private place 
and not on a thoroughfare, it could not he dealt with 
under s. 521. Muzntrn Ai.i v. Gtjndowkee Saiioo 

[25 W. R., Cr., 72 

93. Order to pull down liouse — 

Criminal Procedure Code, 1S61, s. 303—2teport of 
jurors —Illegal order — Obstruction to 2mhUc way. 

The i\Iagistrate of a district issued an order, under 
s. 30S of the Code of Criminal Proecdure, calling 
upon the petitioner to remove a building, on the 
ground that it was unlawful obstruction upon a high 
road. A jury of five persons was appointed by the 
Magistrate’s successor, under s. 310, to report within 
fifteen days whether the order was reasonable and 
proper. . The jurors, being without instruction, took 
different views as to the performance of their duties ; 
,but four of them visited the premises, and were 
unanimous in finding that the building complained 
of was not on the high road at all. Pive days after 
receiving repoi'ts to this effect, the jMagistratc issued 
another order to the petitioner, requiring him to pull 
down his house within fifteen days, ns the jurors had 
made no report within the time prescribed. The 
petitioner showed cause under s. 313, but without 
cfiect, and the order was repeated. The proceedings 
were ultimately forwarded to the SessiouB Judge, 
whose successor in office returned them with the 
remark that nothing appeared to have been done 
contrary to the law for the removal of nuisances. 
JSeld that the petitioner had shown sufficient cause 
to satisfy the Magistrate, uuder s. 313, that the order 
to pull down the house was not reasonable and proper. 
Reg. 11. Daesukbam Hauibhai 

[2 Bom., 407 : 2nd Ed., 384 

,94. ITuisance caused by tank— 

Criminal Procedure Code, 1S61, s.30S — llemoval of 
tanlc. — The order of a Magistrate uuder s. 308, Code 
of Criminal Procedure, should be confined to a 
direction to remove the nuisance complained of. In 
the case of a tank, the Magistrate cannot order the 
proprietor to excavate it. The proprietor ought to 
have the discretion allowed him as to the mode in 
which he will remove the nuisance caused by the tank. 
If a Magistrate is compelled to direct the excavation 
of the tank, the actual cost of excavation can alone 
be charged against the proprietor, at whose disposi- 
tion the soil taken out in the course of excavation 
must be placed. In the matter oe Paul Doss 

[10 W. R., Cr., 51 

95. Presumption as to place 

being public tborougbfare — Finding of jury 
■—Interference of High Court. — The fact of a 
Magistrate taking action under s. 521 of the Code of 
Criminal Procedure is primd facie sufficient to show 
that he considers the Ircus in quo to be a thorough- 
fare or public place, and if no objection is taken that 
it is not such, and the jury find that the order made 
under that section is reasonable and proper, the High 
Court will not interfere. In the matter oe Imandi 
khan 8 C. Ij. R., 399 


mrXJISARTCE — continued. 

2. UNDER CRIMINAL PROCEDURE CODES 

— continued. 

96. Functions of jury — OJ- 

siruction — Public thoroughfare — Procedure. — 
Before n Magistrate can make an order under s. 521 
of the Code of Criminal Procedure to remove an 
obstruction from a path alleged to be a public 
thoroughfare, he must fii-st, in a proceeding held 
under s. 532, have come to the conclusion that the 
path is open to the use of the public. The only 
functions which a jury appointed uuder s. 523 can 
exercise arc to consider whether the order made by 
the Magistrate under s. 521 is reasonable and proper, 
it being no part of their duty to determine the rights 
of parties in property. Held therefore that where 
a Magistrate, through a mistaken vieu’ of the lau", 
ordered the removal of an obstruction on a pathu'ay 
under s. 521, and had further submitted this order 
to the consideration of a jury appointed uuder s. 523, 
before he had himself come to a conclusion 
whether such pathway was a public thoroughfare, 
the only course left open to him under such circum- 
stances was to stay all proceedings initiated under 
8. 521, and take action under s. 532. In the matter 
OF THE FETITJON OF ClIUNDER NATH SeN 

[L L. R., 5 Calc., 875 ; 6 C. L. R., 379 

97. Nuisance, Order for the re- 

moval of — Criminal Procedure Code (Act V of 
189SJ, s. 183 — Bond fide claim — Jurisdiction', of 
Magistrate and of jury. — Where in a proceeding 
under s. 133, Criminal Procedure Code, the petitioner 
appeared and objected, on the following amongst 
other grounds, that there was no pathway and no right 
of way open to the public over the laud u’hich belonged 
to him, — Held that the Magistrate ought to have 
determined whore the objection was bond fde 
before he took further action, and this was not a 
matter which could be properly considered by a 
jury. Budhai Nath v Kin Mahanto 

[4 C, W. N., 596 

98. Obstruction of public ways 

— Dispute as to public right. — The powers embodied 
in ss. 133, 134, 135, 136, 137 of the Criminal Pro- 
cedure Code, 1882, with regard to the obstruction of 
public ways are not intended to be exercised u'here 
there is a bond fide dispute as to the existence of the 
public right. Where there is such a dispute, the Court 
should pass no order under those sections until the 
public right has been established by proper legal pro- 
ceedings, civil or criminal. Basaruddin Bhuiah v. 
Bahar Am . . . I. L. R., 11 Calc., 8 

99. Criminal Pro- 

cedure Code, ss. 133, 135 — Application for order to 
remove obstruction — Disputed title — Jurisdiction 
of Criminal Court, — Where an application is made 
under s. 133 of the Criminal Procedure Code, 1882, 
calling on a person to remove an obstruction, and such 
person bond, fide raises a question of title, — Held 
that the esse then becomes one for a Civil Court. The 
section contemplates only an enquiry as to the existence 
or non-existence of the obstruction complained of, not 
an enquiry into disputed questions of title. ASKAR 
Mea V. Sabdar Mea . I. L. R., 12 Calc., 137 
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2 UJ.DEE CRnII^AL PEOCEDURE CODES 
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LA£L AIiAH V 1«AZIB KhALASHI 

[I li R., 12 Calc, 696 

100 Criminal fro 

cedure Lode (Act X of 18'32) ss 133 187 Course 
to he follotLfd in ike administration of — Claim of 
title — Bona fides of claim of title Right of 
Magistrate to enquire into — Jurisdiction — The 
meie assertion of a claim of title made without 
reasonable ground or honest belief m it or honest 
intention to support t will not ousts Criminal Couit 
of its jurisdiction under ss 133 137 of the Criminal 
Procedure Code In proccedmgs under s 183 of the 
Criminal Procedure Code with reference to obstruc 
lions to public ways it is open to the Magistrate to 
enquire into the hona Jides of the claim andwhere 
he decides a ainst its he must state reasons 

for hi? decision which will be subject to revision by 
the High Court Such a claim must be set up at or 
before the bearin'’, and not afterwards In re Cl undtr 
Hath Sen I L R 5 Calc S75 6 C L R 379 
Chum Lall \ Ham Kielen, Sahoo I L R 15 
Calc 430 Mittv Ram Sahoc 'c "Uoli Lall Rog 
7 C L H 433 I L It 6 Calc S91 and H v 
Sandford SO L T 301 referred to LuerntB 
iiARAiy Bakerjeg V Ra3I Kttuab Moeebjee 

[I Ii E , 16 Calc , 564 

101 Criminal fro 

eedure Code (ISbZ) ss 133138 — Procedure — 
Where a claim is raised to the land m respect of ' 
which proceed ngs ^re taken the Ma.istr&te, before > 
proceeding further should satisfy himself as to the 
io«a of the claim Luokhee Naratn Banergee 
V ifatji Atimar Mukerjee,! L R 15 Calc 534 
and Queen Empress v Bissessur Sahu I L R% 17 
Calc 562 apirovcdof TJeendba Nath Bdctta 
CHABJEE t Knmsn Chandba DncTTAonAi jbb 

[I L R, 23 Calc, 498 

102 Criminal Pro 

cedure Code (Act ^ of 18S2J ss 133 137— Con 


hond fide one and directed the party to institute a 
civil suit within 15 days in Older to establish 
hisclaim and stayed proceedin^sin the u cantime — 
JeW thattheMa-istrite was wrong in roakiu? the 
order directing the partj to institute a suit m the 
Civil Court to establish his title v ithojt having first 
decided whether tbo public liad a pii.ht over the 
alleged patl waj Ss 133 and 13? explained 
Luckhee BarainBaneryeei BamKumar MukJer 
gee 1 L R 15 Calc , 564 and Queen Empress v 
Bissessur Sahu, I L It 17 Calc, 562 referred to 
"Mceuvca Lah Dee r Haeidole Shaha 

[2 C W H- , 664 

103 — ' Criminal Prv 

eedure Cede (T of 1898) ss 133 139—BondJide 


ITDTS AN CE — eonit n ii ed 
2 UNDER CRIMINAL PEOCEDURE CODES 
— C0Bttn««cf 

question of title — Jurisdiction of Magistrate and 


proper older he directed the removal of the obstruc 
turn Held tint the Magistrate should have found 
whether the objection taken was a bonafideonc and 
if he' found it to be so he should have 
abstained from further action until the public 
right of way had been deteiminedby a competent 
Court Lack) ee ^arain Banerjee y Ram Kimaf 
Mikherjee 1 L R 15 Calc 564 followed The 
jury was not competent to deude whether the waj^ 
alle ed to be obstructe 1 was public or not f i the 
decision of this matter affected the n ht of the 
Magistrate to interfere under s 133 and it is only 
when the Ma istrate is competent to pass an ordei^ 
under the section tlata jury can be appointed to 
coisider whether it is a reasonable and proper Older 
Where the Magistrste had not expressly found that 
the obj'-ction was made bond file but the police 
report made by his Older ccrtaintd ample reason for 
such findin^ the Hi b Court sit aside the order under 
s« 1.39 as tt/tra tires Nasabobsi t Ahiecssi 

[3 0 W N 84B 

104 ' — ' Cr minal Pro 

cedure Code (Act 1 of 1SS2J s 188—Questto» 
of title — Bond fides of claim of title 1 igM of 
Magtsirale to enquire into Jurisdiciion of Cml 
Court ~\ti a proceeding indcr s I S3 of the Criminal 
Procedure Code for the purpose of compellin the 
removal ofanob tniction from % public waj where a 
bond fide question as to the way being public is raised 
there 19 no jurisdiction to make an order under the sec 
tion and the question should be left for determination 
by the Civil Court To have this effect however 
the claim must be bond fi&e and neft a rntre pre 
tcnce to oust jurisdiction audit is for tie Magis 
trate to say whether the claim be bona fide or not 
Queeit Eufbess t BissESsuE SAntr 

[I L R , 17 Calc , 662 

106 Crirntn I Pro 

cedure Code (Act T. of 1882) ss 133 and 137— 


bonafde and not a mere pretence to oust jurisdiction 
and it IS for the Magistrate to say whether the claim is 
aioRff fidetmeoc a pretence Luckhee Baram Baner^ 
)ee T Ram Eumar Mukergee I L B, 15 Calc, 
664 KadQueen Empress y Bissessur Sahu, I L R , 
17 Calc 5b2 followed Altberagh no length of 
enjoymeut can Ickalizo a public nuisance— see Mum- 
etpai Commissioners of Calcutta v Mahomed Ah, 
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7 Ji, L. K..‘J99 — yd the lonsr posscssiou or enjoyment 
ot wliat is said to lie a nuisance may five to the 
ol)jcctiou of the pci-son so possessiiic cr cnjoyiiis: it 
the character of a Iwtin fide dispute as to title such 
as niicrht have the rffccl (>£ onstiusr the inrisdiclion 
of the Ma'/istrate under ss, 1 33 and 137 of the Code, 
and makinir the question a proper one for the Civil 
Court. PKroxATit Di:y r. GoBOiiDuoNn 

[I. L. R., 25 Calc., 278 

106. Criminal JPro- 

cedure Code fAcf V of lS9Sj, 133 — Bonn ftdr 
question of title. — Wlieu the person called n)'o:i undtr 
s. 133 of the Criminal Procedure Code to sliow cause 
whj' .an obstruction should not be ri'iuovcd fi-om a 
public way denies that it is a paldie way, it is 
for the iMacistrate to determine whether this is a honn 
fide objection, and he cannot, iu suite of the objccti n 
(unless ho detennines that it is not bond tide), refer 
the matter to a jury. KAiT.ASir CjifNnrn Snx r. 
Ram Lab Mittu.v . I. L. R,, 20 Cnlc.. 869 

107. — Criminal Pro- 

cedure Code (Act A* of 1SS3J, ss. 133 and 137 — 
Jtefercnce h>/ Suh-Divisionnl Ma^qistrntejo a .teeeni 
class Moffistraic, — A Sub-Divisionalirapistrate hav- 
ing made a conditional order under s. 133 of the Crimi- 
nal Procedure Code (Act X ot 18S2) aeainst a person 
to remove an obstruction on a public thoroughfare, or 
appear and shew cause before a second class Magis- 
trate, the said pei-son appeared .as directed, and the 
order was made absolute under s. 137. In revision 
the High Court held that, having regard to the 
penultimate paragraph of s. I33, the order was not 
illegal on the gi'ound that it was made absolute by 
a Magistrate with second class powers other than the 
Magistrate who made the conditional order. /« re 
Narasimha, I. L. if., 9 Mad., 201, approved of. 
Peeoxath Det r. GonAKDno>‘E SIaeo 

[I. L. R., 25 Calc., 278 

108. Order requiring abate- 

ment of nuisance in certain time— Criminal 
Procedure Code,ss. 133, 137, 140. — A Sub-Divisional 
Magistrate having made a conditional order, under 
s. 133 of the Code of Criminal Procedure, against a 
person to abate a nuisiince or appear and show c.anse 
before a second class Magistrate why the order 
should not be enforced, the said person appeared as 
directed and the order was made absolute under 
s. 137. The second class Magistrate then issued a 
notice and order under s. 140, requiring the nuisance 
to be abated within a certain date. The District 
Magistrate having referred the case on the ground 
that the second class Magistrate had no jurisdiction 
to pass final orders in such cases, — ReZef that the order 
was not illegal. In ee XAEAsrarHA 

[I. Ii. R, 9 Mad., 201 

109. 1 — Applieatiou for jury— OJ- 

Zigation of Magistrate to appoint jxirg — Criminal 
Procedure Code, 1872, s, 521. — 'When the person, on 
whom a notice has been issued under s. 521, Code of 
Criminal Procedure, applies fora jury, the Magis- 
trate is bound to appoint one and cannot decide 


E UIS ALJ-CE— eow/inwed. 

2. UXDER CRI.MIXAL PROCEDURE CODES 

— concluded, 

the matter by a local inquiry. In the mattee of 
Mothooe CnuNEKE Doss . 2 C. L. R, 509 

110 ~ Question referred to jury 

— Pjj'cel of referring a question not for jurg to 
decide. — Ilchl that the agreement of the accused to 
refer the mat ter to .a jury, which had given the c.ase 
neainst them, in no u.ay deprived them of their legal 
rights, or nlTrctcd the fact that the question of the 
expediency of disfonliuuiug the alleged nuisance, 
which h.ad been referred to the jury, ought not to 
have been si referred. MnzniTE At.i r. Gto'doweee 
Sahoo . . . .25 W. R., Cr., 72 

111. Discontinuance of proceed- 

ings— CrimiVmZ Procedure Code, 1872, s. 521 — 
Absence after enqtiirg of ground for proceeding 
further. — When after inquiry a ilagistwate finds 
that llnre is no.sndicient cause for proceeding under 
p. 521 of the Code of Criminal Procedure, he is 
competent to let the m.attcr drop. In ee .‘^noNAl 
POEAArANICK. SllONAt PoEAMANICK r, .TOGENDEO 

SnAiiA . . . . . 1 C. L. E., 488 

112. Witbdraxval of case — Code 

of Criminal Procedure (Act X of 1872), s. 321 . — 
Where a Magistrate, in a proceeding under s. 521 of 
the Code of Criminal Procedure, satisfies himself 
that there is no ncccs-ity for proceeding furtherundcr 
that section, ho is competent to let the matter drop. 
In tc tihonai Poramnnicl", 1 C. L. P., 486, 
followed. In tee maxtee of the texition of 
I sstm CnuNPEE Xaxh. Issue Chundee Xath 

V. IvAEI CnUEN Xaxh 

[L L. R., 8 Calc., 883 : 11 C. D. R., 235 

113. — Procedure after decision 

by jury— Criwi'nnZ Procedure Code, 1872, ss. 523, 
526 — Order of Magistrate after decision of jury . — 
A ^laeistrate who on the application of the party 
called on refers a matter as to whether a pathway is 
a thoroughfare or not for the consideration of a jury 
tinder s. 523 of the Criminal Procedure Cede, 1872, 
is bound to make an order upon the report of the 
jury and iu accordance with their decision as required 
by s. 526 of the Code. XxAN c. Shee Aei 

[22 "W. R., Cr., 86 

3. PUBLIC XUISAXCE UXDER PENAL CODE. 

114 . Prescriptive right. — ^Xo 

length of enjoyment can legalize a public nuisance. 
Municifab ComnssiONEEs of the Subuebs of 
Caboutta V. Mahomed Abi 

[7 B. L. R, 499 : 16 W. R„ Cr., 6 

115. Unfeneed well-PewaZ Code, 

ss. 290, 43. — Omission to fence a well on private 
ground within eight yards of a highway and open to 
it, is not punishable as a public nuisance. Queen v. 
Anthony . . - I. L. R, 6 Mad., 280 

lie. Omission to keep ponies 

from stra5ring— Pe«aZ Code, s. 290. — The omission 
of a person to keep his ponies from straying is not a^ 
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M’UISAITCE'— con^iwuerf. 

3 PUBLIC ISTJISANCE UNDER PENAL CODE 
— continued, 

public nuisance punishable under s 290 of the Penal 
Code JOTNATS Mundul I Jamto Shbieh 

[GW K,Cr ,71 

117. Prostitute visiting dak- 

bungalow — Penal Code, s 290 — A prostitute, by 
visiting a dak-bungalow at the re juest of a person 
staying there, but against whom there is no evidence 
of any impropriety of speech or gesture or act or 
that she had occasioned annoyance to the public 
generally or to any persons who in the exercise of 
their public right, were lodging in the bungalow, is 
not liable to be convicted under a 290 of the Penal 
Code as having committed a public nuisance QuBEif 
V Begum: . 2 If. W , 340 

118 Keeping a gaming-house— 

Penal Code,ss 109,290 -^Alaiement — The lessee of 
a house, who permitted disorderly people to use it for 
gambling and thereby ciuacd annoyance to the pub 
he was convicted of an offence under the Penal Code, 


S , • 1 

[I L R, 14 Mad, 304 

110, • Soliciting for purposes 

of prostitution— PefloZ Code (Act ZhV of 
ISBoj, as 268, 290 — Seld that the soliciting for 
purposes of prostitution of passers b) on a public 
road IB net a public nnisance as that term is defined in 
% 268 ofthe Penal Code Qceek Empuess, t Nitim 
Cl. L E . 22 All , 113 

120. Requisite proof— Penal Code, 

a 290^Offenee under apecial lav. —In a case of 
public nuisance under s 290 of the Penal Code, it 
must be prov ed that injury , danger or annoyance has 
been caused either m regard to the enjoyment of 
property or the exercise of a public ngbt on the part 
of a portion of the community or of any particular 
class of people The fact that there is a special bw 
to meet a particular offence (in this case, cattle tres 
pass) docs not prevent thcpuuishment of theoffenders 
under the Penal Code if an offence which could have 
been rightly punished under the Penal Code was 
established Ouoobam i Lauessob Wbdsteb t 
Keeba . 8W. R,Cr,70 

121. -Penal Code, 

a 291 — Precious conviction and order to deaiat —Be- 
fore a conviction can be had of committing a public 
nuisance under a 291 of the Penal Code, there must 
be proof that there was a previous conviction of an 
offence and an injunction by a public servant to desist 
from continuing such nuisance In the uatteb of 
Mohesh Chundeb . 20 W. B,, Or , 65 

122. Erection of &hed for reli- 

gious ceremonies— Pjaa? Code, aa. 268 290 — 
Annoyance to persona of other religion — Certam 
hlahomedan inhabitants of a village erected, during 
the Muharratd, a temporary shed on bnd forming 
part of the village site and placed in the shed a reli- 
gious symbol They were convicted by a 3Iagistrs£e 


Ti uISAITCE— cowftitHgtf. 

3 PUBLIC NUISANCE UNDER PENAL CODE 
— continued 

onder a 290 of the Penal Code of committing a pub- 
lic nuisance, on the ground that their act was certain 
to cause annoyance to the Hindu inhabitants of the 
vilbge whose temples were in tho vicinity, and was 
therefore calculated to lead to a breach of the puhhc 
peace Seld that the conviction was illegal Jlur- 
TBMiBA 1 Queen Eupee33 I L B., 7 Mad., 600 

123 Repeating or continuing 

public nuisance — Penal Code a 291— Injunc- 
tion bif fublic servant not to repeat or continue— 
Criminal Procedure Code 1832 as 134 143, 144, 
ach V, form 20 — To support a conviction under 
8 291 of the Penal Code, there must be proof of an 
lujunctuni to the aecnsed individually against repeat- 
ing or continuing the same paiticnlar public nuisance 
It must be shown that the person conv icted had on 
some previous occasion committed the particulir nui- 
sance, bad been enjoined not to repeat or continue it, 
and had repeated or continued it The authouty 
under vrbich a Magistrate can order or enjoin a 
person against repeating or continuing a public nuj. 
siucciss 143 of the Criminal Procedure Code It js 
the infringement of this order that is punishable 
under s 291 of the Penal C de What is contem- 
plated IS an ordei addressed to a particular person 
A Magistrate’s powers to deal with public nuisatiocs 
arc couta ned in Cbs X and \I of the Criminal 
Procedure Code Chapter \I is only properly apph 
cable to temporary orders lo urgent cases It is only 
in such cases that an order may be made eX‘parU, 
and any exception is allowed to the general rule that 
It shall be directed to a particular individual In 
such emergent cases an order may, under s 144 of tho 
Code, be directed to the public generally, when fre- 
quenting 01 visiting a particular place, to abstaiu 
from a certam act , but this provision does not apply 
lo a proclamation directed not to the public generally 
frequenting or visiting a particular place but to a 
portion of the community Queen Eupbess i 

JOKHu IIjE,8A11jO0 


for a dinner party, exposing it to the sight of persons 
passing along the road, among whom were some 
Jams whose temple was close by The Jams com 
plamed to the Magistrate that the accused had made 
the air offensive, and caused annoyance TheMagis 
trate found that the meat was not in an offensive 
state, but convicted tho accused of committing a 
public nuisance, under s 26S of the Penal Code, on 
the ground that he had done an act by which sci eral 
persons being Jams were much annoyed it being 
a well known fact that they ha 1 great repugnance to 
the killing of animals of cv ery sort Seld, rev ers 
mg the conviction and sentence that in this case jjo 
real damage or injury was caused to the public or to 
the people m general dwelling in the vicinity, and 
that it was a case of private ’’ath*-r than of public 
nuisance and therefore not one falling within tie 
pumew of the criminal law The applicant’s act 
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U’UISAlTCE-roHi'uJWcrf. 

3. PUBLIC IsUISAXCE UNDER PENAL CODE 

— conlinucd. 

wns nil niiiioyniirc iiiei'i-ly Ly Vfii-oii of Bs hurting 
tilt' feelings of the , Tains wlio linvc a repugmuice to 
the Icilling of aiiiiiials, and did not eonstiliile an 
offoiiec niulev s. 291 of the Penal Code. Mutfumira 
V. Qwfii-J^nipiras, J. L. JL> 7 Mm}., 590j refemd 
to. Qukkk-E.mwiess r ByiiAM.n Uhawi 

[I. L. n., 12 Bom., 437 

125. ' — • Obstruction to public 

highway— T’enff/ Code pSGOJ, ss. 2GS and 2S3 — 
’Encroachmeni . — Whoever npin-opriatcs any ])arl of 
a street by building over it infringes the right of the 
public Qtuind the part built over, and thereby commits 
an offence punishable under the Penal Code, s. 290, 
if not one puuish.able under s. 2S3. QrnrN-E.Mi'iiKSS 

r. ViRAi'i'A CnEXTi . I. L. H,, 20 Mad,, 433 

126. - Obstruction on tidal 

navigable river — Pcnol Code, ,v.?, 2riS,2S3, 290. — 
Pcr.sons placing a bainbo') stockade aero.^s a tidal 
navigable river for the inirpo.^c of fishing, altliongh 
leaving in such sloclcade a narroiv oitcning for the 
passage of boats, which passage was, however, l:ept 
closed except on the actual passage of a boat, were 
charged at the instance of a subdivision.al ofiicer 
with causing an obstruction under s. 2S3 of the Penal 
Code, JOTeW that, although it a as doubtful whether 

s. 283 applied to the case, they had committed an 
offence under s. 2GS of the Penal Code, and were 
punishable under s. 290 of that Code. In tjii: 
MATTER or THE 1 ’ETITION OF UMESR CirANDRA 

Kar , . . I. L, R., 14 Calc., 066 

127. ______ Ecii a I Code 

(Act XLT of ISGOJ, ss. 26S, 283-290 . — The mere 
fact of ail encroachment on a tidal navigable river 
docs not necessarily amount to a public nuisance 
so as to render a person causing such encroachment 
liable to punishment under s. 290 of the Penal Code, 
but there must be evidence that such encroachment 
c.auses one of the results specified in s. 2GS. Jw ilie 
matter of the j^ctition of Uine.th Chavdra liar, 
I. L. a., 14 Calc., GoG, considered and commented 
on. The rule laid down in that case to the cil'cct 
that any encroachment, however slight, on a tidal 
navigable river constitutes an offence under s. 290, 
is too widely stated. Bach case should be determined 
on its own merits, and a decision arrived at ns to 
whether the enci'cachment has caused an obstiaictiou 
or not. The petitioner was charged with having 
erected a jag in a tidal navigable river, constructed of 
trees and dams, and thereby having committed offences 
under ss. 283 and 290 of the. Penal Code. There was 
evidence to show that the jag was about 45 cubits 
long and 20 cubits broad, and that it was erected 
on the silted side of the river where it was about 
300 hats broad, and that it did not obstruct the 
ordinary navigation of the river. The lower Court 
held that the jag could not bnt cause an obstruction, 
and convicted the petitioner under s. 283. Held 
that, as there was no evidence to show that the 
petitioner had cansed any danger, obstruction, or 
injury to any person in any public way or line of 
navigation, the conviction under that section could 


NUIS AlSrCE -concluded. 

3. PUBLIC NUISANCE UNDER PENAL CODE 
— -concluded. 

Mot In' sustained. Held further that ho could not 
bo convicted under r. 290, as there was no evidence 
of any obstruction to the ordinary navigation of 
the river. JtJOAi, DaS Dat.at, r. Queen-Emfruss 

[I. L. R,, 20 Calc., 665 

128, Glaugliter of kino by 

Mahoraedans on tbeir own property— Penaf 
Code, xx. 2G8, 290.--'l^ person wilfully slaughter- 
ing entile in a public street, so that the slaughter 
could be heard atid ficoii hy the passers-by, would 
commit- an orfence puni.shable under s. 290 of the 
Penal Code. But where certain Malioniednus, for a 
religio\i.s piirp; se, killed two cows before sunrise in 
a private compound partly visible from a public road, 
and the killing of one of the cows only was witnessed 
by one Hindu. —Held that the circumstances proved 
did not amount to the commission of a public nuisance 
a.s defined in s. 2GS of (llo Code, Muttnmira v. 
Qttrcn-Euij’rr.f.x, 1. h. 21., 7 Mad., 390, referred 
to. QI'EEN-EmFJ!E 3S r. ZAKlirnDIN 

LI. L. R., 10 All., 44 

129. Hisobedicnco to an order 

duly promulgated by a public servant— 
J'rnnl Code (IbGOJ. ss. ISS and 200— Cremation— 
Criminal Procedure Code, s. 143 — Illegal order . — 
On the 11th August 189i the District Magistrate 
promulgated an order pTohibiting the people of the 
village of Thinikodikaval from using their burning 
grounds .situated on tlic southern b.auk of theCanvery, 
and directing them to use other burning grounds 
which had been provided. On the 11th May 1895 
certain persons, in defiance of this order, cremated 
a corjiBO at the spot interdicted, and were convicted 
under ss. ISS and 290 of the Penal Code, but the 
conviction under s. 188 was reversed on appeal. 
Held that, when persons entitled to use a p.arti- 
cnlar spot dedicated for the communal purjwsc of 
cremation use it for that purpose in a manner 
neither unusual Jior calculated to aggravate the 
incouveniouccs necessarily incidental to such an 
act as is generally performed in this country, 
they cannot be convicted of a public nuisance on 
the ground that their act caused m.aterial aunoy- 
ance and discomfort to persons near the place on 
the occasion referred to. Held further that the 
order of the District Magistrate was not warranted 
by B. 143, Criminal Procedure Code, or by any 
other law, and must therefore be sot aside. QoeEN- 
E-MPRESS V. SAMINADirA PlELAI 

[X L, R., 19 xMad., 464 


RTUlirCUPATIVE WELL. 


See DECEAEATORr Decree, Suit foe — Ee- 
tersionebs • . I. L. R., 7 AIL, 163 


See Deceabatoev Decree, Suit fob — 

StriTS CONCEENING DOCUMENTS. 

[I. L. R., 1 AIL, 688 
L. R., 5 X A., 87 
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JTUNCUPATIVfi WnSU— concluded 

See Cases undee Hindu Law— W mi— 
Nuncupatite Wiil 
See 'Will— IvUNCDPATlTE Wills 

[3 W E , 63 
I Ij B., 24 Bom , 8 


0 

OATH 

See ^\iTNEss— C ivil Cases— Sweabino 
OR Appibmation op Witnesses 

p. Mad., 99 note 
2 Mad , 246 

See iTNESS— C bihinai Cases— Sweae 
INO OB Apfiemation op Witnesses 

C13 w H , ce , n 

Administration of, by arbitrators 

See APPEIIATE CouBT— O bjections taken 
TOB PIEST TIME ON APPEAL— SPECIAL 

Gases — Award I L E , 1 All , 635 

See Arbitbation— Awabds— “V aliditt of 
Awards and Gbound fob sbttino 
THEM aside I L E , 1 All , 635 

— — — Agreement to take— 

See CoiiPBOinsB— CoMPBoatsE op Suits 
UNDER Civil Pboceduee Code 

[4 Mod , 422 
4 Mad Ap , 3 
I L E, 12 Mad, 483 
I L E, 14 All, 141 

Power to administer— 

See Munsip Jurisdiction of 

[I li R , 11 Mad 376 

1 — Pofer to ad 

mtmster oailt — Act A" of IbBl—'Mad Segt III 
of 183^ a 6 and VloflSlB a .27 —Since tlic repeal 
ot 8 £7 of Sladras He^uUtioa VI of 1816 and 8 of 
"Madras Regulation III of 180., by Act X of 1861 the 
Court has no longer the power of settlinc; cases by 
‘ oath Anontmous 4 Mad,Ap,3 

2. — hon^vdtctal pro 

ceed ng — Cl urge of gimng falte ev dence on — In & 
non jod cial proceeding the object of which is to dis 
cover the writer of a ecancUlous petition it is not 


OATHS ACT (VI OF 1872) 

Omission to take oath or taking 

it irreg^arly — tTnder Act VI of 187 s 5 the 
omission to take any oath or any irreg lanty in the 
form ID which it is administered does not inialidate 
the proceeding® Queen t Tarinbe Chubn Bose 
[21 W E., Or, 31 


OATHS ACT (X OF 1873) 

s 6 

See False Fvidence — General Cases 

[I Ii R , 16 Mad,, 421 
I L E, 27 Calc, 465 

s 6 

See False Evidence— General Cases 

[I Ii E,, 19 Calc 355 

1 and s 13 — TJitneaa — 

Omttaton to take evidence on oath or affirmation 
— S 6 of the Oaths Act {\ of 1873 imperatively re- 
quires that no person shall testify as a witness except 
on oath or sffirnution and notwithstandii g s 3 of 
the same Act the evidence of a child of eight or nine 
years of age is inadmissible if it has been ad 
visedly recorded without any oath or affirmation 
Queen v Set a Bhogla 14 B L R 294 dissented 
from The natcre of judicial oiths and affirmations 
and the history of Indian legislation on the subject 
discussed Queen Empress v 'Mabd 

[I Ii R., 10 AIL, 207 

2 — — Omtaaton to take 

ei denee on oath or affi rmafton Budence del (I of 
1672) t ilS—Compeieneg of persons of tender 
gears —The competency of a person to testify 
as a witness is a cond tion precedent to the ad 
luinistration to him of an oath or afhrmation and 

a question d stinct fro u that of bis cred bihty 
when he has been siorn or has affirmed In 
determining the quest on of competency the 
Court under s 118 of tie Evidence Act has not 
to enter into inquiries as to the witness a leh 
gious bel ef or os to his knovledge of the conae 
quenc -s of faisol o?d in th s world or the next 
It has to ascertain in the beat waj it can whe 
ther from the extent of h s intellectual capacity 
and understanding he is able to gtie a rational 
account of what he has seen or heard or done on 
a particular occasion If a person of tender 
years or of aery advanced a..e can satisfy these 
requirements his competency as a witness is 
estabi shed Having regard to the language of 
the Oaths Act (\ of 1873) a Co irt has no option 
when once it has elected to take the statements of 
a person as evidence but to adm n ster to such 
person either an oath or afiinnatioa as the case 
may require Queen Bmprtas v 'Marv I L R , 
10 AH 207 referred to In a trial for murder 
before the Court of Sess on one of the witnesses 
was a boy of twelve years of age and in answer 
to questiops pnt by the Sessions Judge ho said 
that he worshipped Debi and understood the 
difference between tnith and falsehood that he 
d d not know what would be the consequences 
here and hereafter of telling 1 os but that he 
would tell the truth The Sessions Judge pro 
cceded to record the boys statement but without 
administering to him any oath or affirmation 
Seld that there was nothing in law to sanction 
this procedure on the part of the Judge The 
High Court required the attendance of the boy 
and of the accused and havmg satisfied itself 
of the competency of the former to depose as a 
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OATHS ACT (X OP 1873) — continued. 
witness, examined him as to liis account of what 
had occurred. Qtteen-Emthess v, Lai Sahae 

[I. L. B., 11 All., 183 

1, g. 8 — Oath puo'porfing io affect 

a third person— Revocation of consent to le hound 
hy statement made on oath taJeen in a particular 
form. — The jdaintifE in a civil suit offered to be 
bound by the statement which the defendant might 
make on oath holding the arm of his son. The defen- 
dant accepted the proposal, took the required path, 
and made a statement which had the effect of 
defeating the plaintiff’s claim . When the defendant 
came into Court to take the oath, the plaintiff attempted 
to revoke his proposal, but alleged no further rea- 
son than that he did not understand what he had 
intended, and did not think the defendant would speak 
the truth. Held that the form of oath above in- 
dicated ought not, having regard to s. 8 of Act X of 
1873, to have been administered ; but as it had been 
administered, and was a form of oath especially 
binding upon Hindus, the statement made upon 
it should be accepted. Held also that, when one 
pai’ty to a suit offers to ho bound by the oath of 
the other party, and such other party accepts the 
proposal, the party so offering to be bound should 
not be allowed to revoke his proposal except upon 
the strongest possible grounds proved to the satis- 
faction of the Court to be genuine grounds for 
revoking the proposal. Lelch Raj Singh T. Hulhma 
Knar, I, L. R., 4 All,, 302, referred to. Eam 
Naeaih Singh v, Babu Singh 

[I. li. B., 18 AH., 46 

2. ^ and ss. 9, 10, ll—AppU. 

oahility to criminal proceedings — Party to a 
judicial proceeding ” does not include complainant 
or accused. — The provisions of ss. 8-11 of the 
Oaths Act (X of 1873) do not apply to criminal 
proceedings. The expression “party to a judicial 
proceeding” in s. 8 of the Act does not include 
either the comj^lainant or th? accused in a criminal 
case. In the course of a trial on a charge of 
assault the complainant’s pleader agreed to he bound 
by the evidence on oath of a material witness, pro- 
vided he swore on the Gita (a sacred book of the 
Hindus). The witness took the required oath, and 
stated that there was no assault, but merely a taking 
held of the hand. The Magistrate did not believe 
this witness, and proceeded with the trial. He 
convicted the accused on the other evidence in the 
case, and sentenced him to a fine of R25. Held 
that the Magistrate was not bound to decide the 
case on the evidence of the witness who swore the 
special oath. Queen-Embeess v. Mueaeji Gokue- 
DAS . . . .1. 1.. E., 13 Bom., 389 

ss. 8-12. 

See Abpeae — Aebiteation. 

[I. li. B., 4 All., 283 

See Aebiteation — Eetooation oe, oe 

WiTHDEAWAB EEOH, AEBITEATION. 

[I. L. B., 4 All., 302 


See Re Judicata — Adjudications. 

[L L. B,, 6 Mad,, 259 


OATHS ACT (X OB 1873) — continued. 

1. Consent hy guardian of a 

minor defendant to accept the oath of the plaintiff, 
— It was agreed by the defendants who were majors, 
-and by the father and gnardian of a minor defen- 
dant on his behalf, that one of the issues in a suit 
should be determined under the Oaths Act, .s. 9, 

■ by the oath of the plaintiff. The oath was taken, 
and a decree was passed accordingly. Held that 
the minor defendant was bound by the consent 
of his guardian since there was no evidence u 
fi’aud or gross negligence on the part of the 
latter, although the Court had not sanctioned 
the agreement under s. 462, Civil Procedure Code. 
Chengaleeddi V, Venkataeeddi 

[I. L. E„ 12 Mad., 483 

See Aeuna CHABBAir v, Muhugaepa 

[I. L. B., 12 Mad., 503 

2. Civil Procedure Code (Act 

KIV of 1882), s. 462 — Offer hy guardian of minor 
defendant io he hound hy oath of plaintiff. — The 
offer of the guardian of a minor defendant on behalf 
of the minor to abide by the deposition to be given by 
a plaintiff on oath taken in a particular form under the 
Indian Oaths Act stands on a very different ground 
from an agreement or compromise contemplated by 
s. 462 of the Civil Procedure Code. In such a case 
the minor is hound by the consent of his guardian, 
although given without the leave of the Court, pro- 
vided that there is no fraud or gross negligence on 
the part of the guardian. Clienyalreddi v. Ven- 
hafareddi, L. L. R., 12 Mad., 483, approved 
of. Sheo Nath Saean h. Sueh-Laii Singh 

[I. L. B., 27 Calc., 229 
' 4 C. W, H., 327 

3. Vakil, authority of, ta 

hind client — Pleader — Agent holding a power-of- 
attorney authorizing him to act and appear for a 
party to a suit. — An agent, holding a power-of -attor- 
ney authorizing him to act and appear for a party to a 
suit, cannot bring the suit to a close by offering to be 
bound by the oath of the opposite party in a parti- 
cular form. Nor can a pleader so bind his client. 
Under the Indian Oaths Act (X of 1873), no person 
but the party himself can make such an offer as 
is contemplated in s. 6. Sadashiv Ravaji v. 
Maeuti Vithaii . . I. Xi. B., 14 Bom., 455 

4. ' Offer hy one party to he hound 

hy oath of other party if taken in a certain form 
— Acceptance of the offer — Suhseqxient retractation 
of the offer. — The plaintiff offered under s. 9 of the 
Indian Oaths Act (X of 1873) to be bound by the 
oath' or afl&rmation of the defendant in a prescribed 
form upon a certain point. The defendant accepted 
the offer and took the oath. Held that the plain- 
tiff could not retract his offer to be bound by the 
oath. Abaji V. Baba . I. L. B., 22 Bom., 281 

5. and ss. 10 and 11— 

Offer hy- party to^ he hound — Conclusive proof of 
the matter stnted.—Defendant in a'suit, before trial, 
filed a petition under s. 9 of the Indian Oaths Act, 
1873, to the effect that, if the plaintiff should make 
an oath according to law regarding certain facts, 

“ this defendant will forfeit his right of contesting 
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OATHS ACT (X OF 1873)— cp»h»afd 
ibis suit He subsequently desired to withdraw the 
petition on insufficient grounds but the plaintiff took 
the oath aud on the strength thereof all the issues 
were decided and a decree passed, m plaintiffs 
favour The suit was, however remanded on 


who has agreed to the administrat on of an oath 
under those sections to retract after the opponent has 
a ccepted the proposal (2) thatlthe Act gives the Conrt 
a discretion to administer the oath or not, and though 
it should not administer it if good grounds be shown 
for retracting it is justified in so doing notwithstand 
ingthe retractation if the grounds are frivolous , 3) 
that if the matter stated ’ as ref erred to in s II of 
the Act affords sufficient material for the decision 
-of the suit a decree may be passed ou the facts 
BO proved But if the facts so proved are 
not sufficient for the decision of the case 
such further facts as are necessary should be proved 
by evidence adduced on both sides The Act pro 
Tides not for the adjustment of a suit in an arbitrary 
way but merely for the conclusive proot of facts 
-such facts if not sufficient for the decision of the 
suit should be supplemented by facts duly proved by 
evidence, and (4) that the facts prov^ by the 
special oath are conclusively proved and any further 
evidence that may be taken should be limited to 
matters not pros ed b} the oath Thoti Aumal o 
S usBAHOTA MusAii I. L B , 22 Mad , 234 

^ 88 10, 11 — Zefere^i deposifiOB* i» 

adeq\iate for decision of r^erred — 

Appeal after death ofreferee—Praettoe — Where a 
case had been decided under the provisions of ss 10 
and 11 of the Oaths Act (K of 1873) with reference 
to the depositions of a person appointed by agreement 
of the parties as referee and Vhere after the death 
of the referee on an appeal being preferred against 
the decree so based upon those depositions it was 
found that the said depositions did not fully cover the 
questions in issue between the parties , — Held that 
the cose should be remanded to the lower Court 
for disposal according to the usual procedure MabA' 
BIE PBABAH MISB t llAnABKO DAT UlSB 

[L L H , 13 AIL, 386 

s 11 

See Res Judicata— Adjudications 

[I L.II., 6Mad., 259 

1 — Asreemtni to be bound by 

oofA— Judyme«< on tuch agreement — Had Seg 
III of * 6 — The mere agreement of tme 

of the parties to a judicial proceeding to be bound 
by the oath of the other is m itself no adjustment . 
of the suit If the matter stated id the agreement 
IS sufficient as the grounds of a decision a judg 
ment may be passed for then it would be concln 
sivo evidence under the Oaths Act The differrace 
between Regulation III of 1802 s 6 and the 
Indian Oaths Act, 18/3, a. 11, discussed Vastt 
DBTA SHANBOO C XABAINA PaI 

[L Ij E., 2 Mad , 860 


OATHS ACT (X‘OF lQ^Z)-conhnued 

2 Agreement to le hound hg 

oath of a particular person — Discretion of Court. 
— The Oaths Act (\ of 1873) does not constrain a 
Court to» pass a decision m favour of a particular 
party If a party to a suit says he wil be boana 

y the oath of a particular person s 11 of the 
Act only means that pro tanto he will be bound, 
i e so far ns the matter of that evidence is con- 
cerned, and that evidence will be conclusive as to 
its truth ns against him throughout the whole of 
the litigation But it in no way compels the Court 
trying the case to accept it as conclusive Vasu 
deva Shanhog v Naraina Pat 1 L D 2 Mad , 
3a6 approved lIUHAMilAD ZAtttm c Cheda 

[I L E,14A11,14I 

3 and s Q— -Defendant ex- 

amined i« usual form — S 11 of the Oaths Act 
(X of 1873) 19 not applicable to the evidence of a 
defendant who has been evammed un ler the usual 
form of oath and not under any oath or form of 
affirmation under s 8 Sbeemunt Ram Totadab t 
Ram Kishev Sen 23 "W E , 387 

1 B 1^—Eefutal to take the 

oath— Presumption — Where the Lower Appellate 
Court at the instance of the defendant called 
upoo the plaintiff to swear on the Koran that the 
A t a f s - 


s. j. «,u^v u a a la s ii e Lumi Having 

poaer to act as it did under the provisions of Act \ 
oi 18(3 ISSSM USAH r Kaiabam Csdsdeb Eaw 

[2 C L B , 476 

2 Sefusal to take an oath 

—Effect of such r^usal— Estoppel— Eudence — 
The plaintiff sued to reco cr certain land from eight 
defendants alleging it to be his exclusive property. 
Oue of the defendants pleaded that he was a co owner 
With the plaintiff who had hitherto paid him his 
share of the rent In the course of the case he 
offered to withdra v his opposition to the plaintiff's 
claim if the plaint ff would swear a binding oath that 
bis (the defendant's) allegations were false and that 
the plaintiff had held exclusive possession of the 
propMty The plaintiff refused to take the proposed 


vuui. saiu ue was wiuuil, iirequiieu to swear to the 
tmth of his case The Judge was of opmion that the 
plaintiffs rcfnsal to take the proposed oath and the 
defendouts readiness to take it was under the cir- 

/nV fl^n /Hloa A-N nin J -3 


claim It was merely a piece of condnet which was 
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OATHS ACT (X OP 1873) —conihuicd. 

evidence to 1)c considered in the ease together with 
the other evidence. In this case there was alnindant 
other (-' idence, all of which was in favour of the 
jdaiutiff. and his refnail to take the oath did not 
necessarily consUlnte a sutlicienl reason to set aside that 
evidence. A party who nmkea an aaih as prescribed 
by his adversary conf(‘rs by so di ing on his stateniont 
thccliaracterof’conclnsivc jnoof, but his niero refusal 
to wake the oath docs not, under the terms of the Oaths 
Act (X of lr73h justify any legal prcsnniplion against 
him. Such refusal is to be considered mtTcly as a 
piece of conduct to be considered along with the other 
evidence. CllJ^"rAWA^• Huat v. Siiuikivas Hhat 

[I. Ii. E., 22 Bom., 680 

s. 13. 

See AIIIUTUATION- Awakd.';— Vat.iditv or 
Awauds A^■n GnouNDS roit skttiko 
THEM ASiw; . I. Xi. B., 1 All., 635 
Faese Evidence— Gea-euat, Cases 
' [I. Ii. E., 19 Calc., 355 

1. - Gtnitston (o fake, tvtd^nrc on 

oath or aJlirmattoii.—Thc word “ omission " in a. 13 
of Act X of 1S7.3 includes any omission, and is not 
limited to accidental or negligent omisBions, .Tack- 
son, .7., dissented. Queen e. Sewa llnooTA 

[14 B. L. E., P. B., 294 : 23 W. B., Ci\, 12 

2. — Omission to take rridencp 

on 0aO‘‘ or affirmation, — S. 13 of Act X of 1873 
docs not render the evidence of a child of nine years of 
aco inadmissible, if the evidence 1ms been advisedly, 
and not by an omission, recorded without any oath or 
aflinuation. Queen r. ilNUNTO CnucKEmiUTXY 

[14 B. L. E., 295 note : 22 W. E„ Cr.. 1 

3. Competent vitness. - The ac- 

cused was charged with throwing A and C down 
a well. She was charged with the murder of B under 
s. 312 of the Penal Code, and on that charirc she was 
tried and acquitted. Thereupon the Joint Magistrate, 
without holding any fw-thcr preliminary inquiry, com- 
mitted her on a charge, under s. 307, of nttcmpin_' to 
murder C. The only eye-witness of the ofTcuce, accor- 
ding to the Sessions .Tudee, u as a child, and ns she 
did not understand the nature of au oath or solemn 
affirmation, her evidence was taken ou simple nffim- 
ntion. The jury found the prisoner guilty, and 
she was sentenced to ten years’ transportation. Held 
that the omission to administer either au oath or 
solemn affirmation, although knowingly made, did 
not render the child’s evidence inadmissible. Queen 
e. Itwaeva . 14 B. I,. E., 64 : 22 "W. E., Cr., 14 

4. . Omission to swear jury in 

sessions case. — Queers — If the jury in a sessions case 
are not sworn, whether the omission is one which would 
be Covered by s. 13 of the Oaths Act, 1873. Queen 
V. Ramsodoy Chuckeebuttx 

[20 W. E., Cr., 19 

5. Omission to administer 

an oath or affirmation — Witness, Competency of 

Child, ^Evidence of . — At a trial on a charge of 
. murder one of the witnesses for the prosecution 
was a girl about ten years old. The Se.ssions Judge 
allowed her to be examined without administering 


OATHS ACT (X OP l873)-ooncluded. 

any oath or atlinnation, as it was found that she did 
not understand tlio nature of either. The prisoner’s 
roiinscl objected to the admissibility ofherstatements, 
bnt the olijcction was overruled, and the prisoner was 
convicted of murder and .sentenced to death. Held 
per Jaiidine, J., that the girl’s evidence was admis- 
sible. The “ omission ” referred to in s. 13 of tiic 
Indian Oaths Act (X of 1873) includes any kind of 
omission, and is not rc.strictod to accidental, or negli- 
gent «, missions. Queen v. Sewn Bhoyta, 14 Ji. L. IL, 
2RJ: S3 TP". Jl ., Cr , 1, approved ; ami Quecn-Enipress 
V, J/aru, J. A, B., 10 All., S07, dissented from. 
QuEEN-Esa’RESSlr. SiiAVA I. L. E., 16 Bom., 359 

6. - - and s. 6 — Exa77nnaiion as 

trilncss of a child of fcndc' years — Jnleiitional 
ominioti to administer affirmulion, — Aclnld,aecd 
about six years, was c.allcd as a witness in a Sc.ssions 
Court. The .Tndge satisfied himself of his intellectual 
cap.acity to give evidence, hut intentionally omitted to 
administer an nUinnation on the ground that ho was of 
too tender years to render any attempt to bind bis 
eonscicnoo expedient or practically operative. The 
Judge did not examine the child for the purpose of 
flicitiag wbctbcrhc knew it was wrong not to tcH the 
tnitb, or whether he knew the difference between 
right and wrong, InU lie told him to tell thetnith and 
permitted him to be examined as a witness. Held 
that the child should have been affirmed. Qu(ere~~ 
Whether the omission to afiirm the child having been 
intentional on the part of the .Tndgc, the case came 
within the provisions of Oaths Act" s. 13. Queen- 
Ejn‘KESs'f. VrtiArERUMAD T. L. E., 1611Iad., 105 

8. 14. 

See Evidence Act, s. 132. 

[I. L.E., 12Bom.,440 

See False Evidence — General Cases. 

[I. L. E„ 19 Calc., 355 
1. 1,. E., 19 Mad., 375 

See Maoistrate — Powers of Magis- 
trates . . I. L. E., 16 Mad., 421 

«OBJHCT” HELD SACRED. 

See Eeligion, Offences relating to. 

[1. L. E., 17 Calc., 852 

OBJECTION. 

See Cases under Atpeal — Objections 
BE EESPONDENTS. 

See Cases undf.e Peivt Council, Peac-' 
TICE OF - Practice as to Objections. 

See Cases under Remand — Objections 
TO Findings on Remand. 

V taken for first time on appeal. , 

See Cases under Appellate Court — 
Objections taken for first time on 
Appeal. 
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OBJECTION " — concluded 

See Cases pjjdee Jubi'seiction — Qpes 
TION op JPBI9DICTIO^ 

See Cases xjitdEE PErvY CoT7^CIIi > Pbac 
TICE OP— PeACTICB as TO OBJECTIONS 

See Cases ukoee Specub or Second Ap 
PEAI— PEOCEDXTEE in SPECIAL APPEAL 


OBJECTS AN"D HEASONS FOR ACT 

See SrATFTEa CONSTHPCTIOY OP 

[H Moore’s I A , 561 
I L B , 8 Bom , 241 
I li R,14 Calc, 145 
I li B , 19 Calc , 544 
I L E . 21 Calc , 732 
I li B ,22 Calc, 788 
ti B , 22 I A , 107 


OBSCENE PUBLICATION" 

1 — ‘ Obseen** ” Meaning of the 

word— Pfl«a^ Code (Act XleVoflSGOj t» S92and 
293 — la interpreting the iroid obscene in ea 292 
and 293 of the Penal Code the Courts may rightly 
follow T L S 3 Q £ 360 where 

Lord CocEDPBN C J says I think the test of 
obscenity is this whethe the tendency of the matter 
charged aa ohacenc ig to deprive and corr pt those 


2 Destruction of book by 

order of Criminal Court— Pena/ Code s 293 - 
Act X of 1873 fCnmttial Procedure C dej * 418 
— A book may be obscene within the meaning of tlie 
Penal Code although it contains but a single obscene 
passage The defence to a charge of selling and 


seller and distiibutor must be gathered from the 
character of the matter contained in such books As 
be had chosen to sell and distribute -what was obscene 
it must be presumed that he intended the natural 
consequences of his act namely corruption of the 
minds and prejudice of the morals of the public It 
was not sufficient for him to say that his intentions 
were good It was h s public act that must be the 


ordered the destruction of certain copiosof such books 
Toluntardv surrendered by him, under s 418 of the 
Criminal Procedure Code Held that such Court was 


OBSCENE PUBLICATION— co»e/«*rf 
not eiDponeretl fay that section to make such an 
order Empress of India t Indaeman 

[I L B,3A11,837 

OBSTRUCTION 

Removal of— 

See Cases under ^DISA^CE 

to flow of water 

See Ii,juscTios — Special Cases — Ob 
STSUCTIOV OR InJTJET TO RIGHTS OF 
PaOPEBTT — tv ATEE 

Se‘’ Limitation Act 1877 s 26 (1871 
6 27) I L R , I Mad , 335 

See Cases unoes Prescription— Ease 
bients— Rights op Water 

See Cases tindee Right to vse op 
V rAlEE 

to navigation 

See NnsAxcE— P^Biic Nfisance under 
Penal Code I L B , 14 Calc , 658 
[I L B , 20 Calc , 665 

— Be g Act V of 1S64 

— ^Torenderapersonhableto punishment under s 1 C 
Bengal Act V of 1864 for obstructing the line of 
naTigatiQD of a Ge\ eminent canal it must be shown 
that be wilfully obstructed the navigation Qvben 
t Rabil Manji 2 B L R , A C , 23 

S C OvEENt IvAUL UW B. Cr,18 

to rights of property 

See Injunction — bPECiAL Ciees — On 

8TUCT10Y OE InJUBE TO RiGHTS OF 
Pbopeett 

See Cases undee Right of Spit— Injubt 
TO EnJOFMENT of PsOPERtr 

to road or public way 

5ee Bengal 'Municipal Acr 1834 s 217 
[I L R . 17 Calc , 684 
•See Cases under Jueisdiction of Civil 
Court — Public VV ats Obstruction 
OF 

See Madras Police Act 18o9 s 48 

[I L R , 4 Mad , 235 
See MadeAS Police Act 188S s 71 

[I L E , 14 Mad., 223 
See Maqisteate — General Jurisdiction 
[I L R, 15 Mad., 83 
See Penal Code s 283 

[I L E 4 Mad, 235 
I L E , 25 Calc , 276 
See Cases under Eight of Suit— Ob 

8TRUCTI0V TO PUBLIC HIGHWAT 
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OCCUPANCY. 

See Eight op Occdpanox. 

OCCUPIERS AND OWNERS. 

— Pine imposed on — 

See Besgah JIokicipaIj Act, 1864,6. GY. 

[8 B. L. R., Ap., 9 
S W. R., Cr., 33, 67 
8 W. R., Cr., 45 

OEEENCE. 

by alien in Foreign State. 

Sec JtrniSDiCTiOK or CnnoKAii Court - 
Katite Indian Sttrjects. 

[L L. R., 16 Bom., 178 

during journey. 

. Sec JrRiSDiCTioN or CnunNAL Codrt - 
OrPENCES committed during Journet. 

in contempt of Court. 

See Cases under Contempt op Court. 

See Cases under Criminae Procedure 
Codes, s. 47G (1872, s. ITI). 

See Cases under Criminae Pizocedure 
Codes, s. 487 (1872, s. 473). 

Specification of — 

See Warrant or Arrest—Criminae 
Cases . . 6 B. L. E., Ap., 129 


•OFFENCE BEFORE PENAL CODE 
CAME INTO OPERATION. 

1. MEurder— Aeny. j!?ey. IV of 1797 

— Act XVII of 1S62 — General Clauses Consolida- 
tion Act (I of 1S68J, s 6 —Repeal of statute, Rfect 
of — Right of defence to High Court . — Up to tho 1st 
January 1862, a person committing the offence of 
•murder 'Wiis liable to trial and punishment under the 
Regulations. _ By Act XVII of 1862 the Regula- 
tions prescribing punishments for offences were 
repealed “ except as to any offence committed before 
the 1st January 1862.” By the same Act it was 
declared that no person who should claim the same 
should be deprived of any right of appeal or refer- 
ence which he would have enjoyed under such Regu- 
lations. By 8. 6 of Act I of 1868, the repeaf of 
an Act does not affect anything done, or any offence 
committed, or any fine or penalty incun-ed before the 
repealing Act shall have come into operation. Under 
the provisions of this section, the repeal of Act XYII 
•of 1862 by Act VIII of 1868 and Act X of 1872 
did not, in respect of offences committed before the 
1st January 1862, affect the penalties presci'ibed by 
such Regulations, nor were any of the Regulations 
prescribing punishments for offences, which were in 
force before the passing of Act XVII of 1862, 
repealed in respect of offences committed before the 
1st January 1862, prior to the passing of Act I of 
1868. Held accordingly, where a person committed 
murder in the year 1855, that such person was 
punishable under the Regulations. ATeZcZ also that. 


OFFENCE BEFORE PENAL CODE 

CAFEE INTO OPERATION— concZwtfe^f. 

inasmuch as such right as tho right of reference 
given by s. 3 of Regulation IV of 1797 acci-ucs 
on conviction, and therefore in the present case had 
not accnied before Act XVII of 1SG2 was repealed, 
it is doubtful whether a person convicted of murder 
committed before the 1st January 1802 has such 
right. Empress or India r. Mueua 

[1. L. R., 1 AIL, 699 

2. lieuq- Reg. IV of 

1797 -Act Xrn of 1S62 -General Clauses Con- 
solidation Act (I of 1S6SJ, s. 6— Repeal of statute, 
ISfleef of. — Tlie prisoner was found guilty and sen- 
tenced under Regulation IV of 1797 to transportation 
for life, for a murder committed in 1861, before the 
Penal Code came into opci-ation, and tho case was sent 
np to the High Court to confirm tho sentence. Regu- 
lation IV of 1797 was repealed hy Act XVII of 1862, 
and that Act was wholly rcpc.alcd by Acts VIII of 1868 
and X of 1872. Held, on reference to a Pull Bench, 
that the coniiclion was illegal, s. 6 of Act I of 
ISGS, which piovidcs that the repeal of any Actor 
Regulation shall not affect any offence committed 
before the repealing Act shall have come into opera- 
tion, not being applicable. Empress v. DieJOUR 
AIisser . . . I. L. R., 2 Calc., 225 

3 . Perjury or forgery— .4cZ I of 

181S — Sanction in case of perji'rg or forgerg.-^ 
c.asc of perjury or forgery alleged to have been com- 
mitted in a case before a Civil Court before January 
1st, 1862, can be dealt with only under the old Pro- 
cedure Law (Act I of 1848), according to which the 
sanction of the Court before which the offence was 
alleged to have been committed was necessary before 
criminal proceedings can be instituted. IN RE 
Radhajeerun MoosTArPEE 

[5 W. R., Cr., 8 : 1 Ind. Jur., N. S., 97 

4. Forgery — Procecfwro t« car^e o/ 

forgerg .—In a case of filing a forged vakalutnamah 
in a Cnil Court before January 1st, 1862, the prose- 
cution can only proceed in the ordinary way, i.e., by 
way of commitment by a Magistrate on the com- 
plaint of the party aggrieved. Queen v. Enaxet 
Hossein . . . . 5 W. R., Cr., 43 

5. Mortgage of property pue* 

viously mortgaged — Bom. Reg. XIV of 1827— 
Religious Law of Hindus. — Regulation XIV^ of 
1827 (Bombay), s. 1, cl- 1, art. 7, and the Religious 
Law of the Hindus, are not applicable to the case of 
a party charged with mortgaging his house a second 
time previously to redeeming the same from a prior 
mortgagee, Reg. u. Annaji vaead Govindeam 

[1 Bom., 93 

OFFENCE ON THE HIGH SEAS. 

See Jurisdiction or Criminae Court— 
Genebae Jurisdiction. 

[8 Bom., Cr., 63 
I. L. B., 5 Mad., 23 

1. ^ Punislimeiit— ProcezZwre — 

jBuropean ^British subject — 7 WilLlV*? <ind 1 Vict,y 
c. 85, s» 2 — 1 ^ 15 Viet*, c, 29, s. 5— Jurisdiction 
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OSTEITCE ON THE HIGH SEAS 

— iont%nued 

— Ad XIII of 1855— In prosecuting a BritiA 
subject for an offence tomuntted oi board a British 
ship upon the lu^hsea^ — Mel i (1) (duhttanle Phsab* 
J ) tint he must be char ed ith an offence under 
El liih law, (2) that the pumsijment must be 
according to tngli h law , (3) that the trial must be 
accorJm. to the procedure of the local Court There 
fore, where a British subject was charged before the 
Hi h Com t with bavin committed an offtnee under 
7 Will I \ and 1 \ ict ,* c 8o s 2 on board 
a British ship upon the hi h seas withm the ad 
miralty Jurisdiction of the Court and found guilty 
of an offence under 14 & 15 t ict , c 19 s 5 
— Seld that the conviction was cood and that 
the piisoner would be rightly punished with rigorous 
arnpris nment which is defined bj a 5i of the 
penal Code to he equivalent to impriBonment with 
hard labo ir nml that the trial had been n„htly pio 
-ceed d with under Act XIII of 1865 QtfKBK v 
Tnoupsoy , . • lBIiK,OCr,l 

2 — — Law appUoable — 30 

^ 3i Vxet , e 124 g IJ—J’rocedure Pou-er of 
Zegt^laiure -Ihe suWantive law applicable to a 
Bntuh bom subject tried m the High Court of Judi 
<aturc at Bombay for destroying a British ship on tho 
high seas at a distance o! more than three miles 
from tho shores of British Indu is the English law, 
and not the Penal Code, notwithstanding the provi 
sions of htat SO & 31 Vict c 194 s II 
31ie same substantive law is applicable to priscmeis 
who conspire t^ether in Bombay to destory such 


miitted on the high seas considered fbere is not any 


of soch an offence so committed Beq. v hiu 

6T0KG . , , • 7 Bom , Cr , 88 

3 — — — Jurigdiclton of 

Crttnift'il Coutts—Potcer fa legislate forhxgh »ca» 
— HaU 12 i( 13 Vtct c 96 and 23 d* 24 Vtct 
« 63 An offence committed on the high seas, but 
within three miles from the coast of British India 
ms bting counutted witbm the territonil limits of 
British India is punishable under the prousions of 
the Penal Code The ordinary Criminal Courts of the 
<oantry have jurisdiction over such offences by 
virtue of the itat 12 A 13 \ ict , c 96 ss. 3 
and 3 extended to India by Stat 21 A 24 Vict, 
c 88 Semble~'I\se Governor General of India m 
Council has no power to leutslale for offences com 
mltted on the high seas outside the territorial limits 


I 


OPEElfCB ON THE HIGH SEAS 

— concluded 

4 • — ; Jurisdiction of 


local law The accused who was captain of a native 
craft WAS charged Mth haiiig dishonestly solo hu 
of a voy g( 
was arrested 
for trial to 
jnvicted him 
de and sen 


committed witbin the terntorul waters of Goa, and, 
2udly, because the offence if committed on the high 


were committed beyond the three mile limit and on the 
high seas, the Court had jurisdiction and the Penal 
applied under the provis ons of Stat 80 & 3l 
Vict , c 134 8 11 and Sftat 37 & 38 Vict , e 27 

QubEK EufbesB t AbDOOL BlBIJUAir 

[I. Ij B , 14 Bom., 227 

6 , Trial of BritisTs 

seaman for o^etice committed on a Sritisb sAtpon the 
high seas-~Proced»'e at such trial— Jl/erchanl Ship 
ping Act, 1854 (17 f IS Tier, c 104J $ 267-. 
Merchant Shipping Act, 1355 (13 ^ jg ftet , 
c 91), t 21— Courts (Colonial) Jurisdiction Act, 
1674 (37^33 ^ tot e 27) — JurxsdiiUon of Cri- 
minal Court —Tho trial of a British seaman for 
an offence committed on a British ship on the high 
seas most be conducted under the Code of Criminal 
Procedure, though the offence chained must be an 
offence under English law Qcbew Esipkbss r Guw 

mm . • • I Xi K., 21 Calc , 78^ 

OPFENOB BELATINGTO DOCUMfiNTS. 

See Cases rsDSR Paise Etidekce-- 
Fabbicatiko False Evidbitcb 
Ate Cases cndee ioaoBBr 

L -—Penal Cod© s 4:77—Detir*etton 

» *^1 -1 jtructioa 

477 of 

i_u k> 4.k , Cr , 33 
2 - ■■ — I j Valuable sceuntg 

— Unstamped and tnadmusible doeumeni — The face 
that a document has not been stamped and isoot there 
9 n 


TOt. IT 
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OPPENCE BELATINQ TO EOCU- 
MEIfTS — concluded. 

fore rcccivftUe in evidence, does not prevent its being n 
‘'vnlnnblc security” within the meaning of a. 477 of 
the Penal Code. ANO^•xito^s . 7 Mad,, Ap., 26 

8. > and e. 426— 

Dcsiructxon of promissory vote — Mischief — Juris- 
diction of Sessions Court. — P M was convicted by a 
Magistrate under a. 426 of the Indian Penal Code 
on a charge of mischief by tearing up a promissory 
note for R20, Held that the offence charged fell 
under a. 477 of the Penal Code, and was therefore triable 
by a Sessions Court onl v. In nn SrADUBAi 

[I.L.E., 12Mnd.,54 

4. ! and b. 95 — 

Destruction of a valuable securifi/ — Unstamped 
document purporting to be a valuable security 
— Act causina slight hatm . — .4, having had ccrt.ain 
transactions with B, wrote out a rough account show- 
ing his indebtedness to B and signed the total, ‘i'hc 
paper was not stamped. B afterwards presented it to 
A and demanded pajTiient of the total amount. A paid 
part only, and after an altercation tore up the paper. 
Held that the act of tearing up the paper constituted 
the offence of destroying a valuable security, and the 
harm caused was such that a person of ordinary sense 
and temper would complain of it. Quebn-Empkess 
V. Ramasami . . I. L. R„ 12 Mad., 148 

5. 8. 477A — Criminal 

Procedure Code C Act 'FoflS9SJ,s. 222 C2J—Cri- ' 
minal breach of trust by public servant— -General j 
falsification of accounts for a period extending over 
two years.— Tiho alteration iu the law by s. 222 (2) of 
the Criminal Procedure Code (Act V of 1S9S) does 
not apply to a charge under s. 477A of tlie Penal Code 
(falsification of document). It applies only to crimi- 
nal breach of trust or dishonest misappropriation of 
money. Queen-Eitphess v. Mati Lae Lahiri 

(I. L. R., 26 Calc., 560 
3 C. W. E-., 412 

OEFENCE UlODER THREAT. 

■ ^ Renal Code, s. 94 — Proof requisite . — 

To obtain the benefit of the exception allowed by s. 94 
of the Penal Code, it must be shown that the prisoners 
were compelled to set as they did from apprehension 
that instant death would be the consequence of a refu- 
sal. Queen v. Sonoo . . 10 W. R., Cr., 48 

ORRER MADE WITHOUT PRE- 
JUDICE. 

See Written Statement. 

[12 B. L. R., Ap., 19 

ORRICE. 

Intrusion on — 

See Cases under Injunction — Speciae 
Gases — Intrusion ’on Oppice. 

Suits concerning — 

See Cases under Jurisdiction op CrriL 
Court — Oppices, Right to. 

See Cases under Right of Suit — Office 
OR Emoiument. 


OFFICER. 

acting in two capacities. 

Sec Cases under Codiector. 

See Magistrate , 6 B. L. R., Ap., 89 

[8 B. L. R, 422 
24 W. R„ Cr., 1 

appointed to conduct appeal. 

Sec Appead in Crisonad Cases-^Aoquit- 
tals. Appears from. 

" [L L. R., 2 Calc,, 273 

— Dismissal of— 

Sec Religious CoMMUNrrr. 

[L L. R,, 11 Bom., 185 

— Liability of— 

See CoMPANT — W inding up — Liabilitt 
OP Officers, 

See Government Officers, Acts op. 

See Judicial Officers. 

of Corporation or Company. 

See Plaint — Form and Contents of 
Plaint — ^Plaintiffs . 

[I. L. R., 12 Calc., 41 
L L. E., 20 AU., 167 

See Plaint— Verifications and Sig- 
nature . I. L. R., 21 Calc,, 60 
[L. R., 20 I. A., 139 

See Written Statement. 

p. L. R., 22 Calc., 268 

— of Government. 

See Collector . Z L. E., 1 Bom., 318 
iSee Government Officers, Acts of. 

See Judicial Officers. 

of Sea Customs. 

See Jurisdiction of Civil Court- 
Revenue „ I. L. R., 1 Mad., 89 

\ 

Suit against — 

See Civil Procedure Code, s. 424. 

[13 a L. E., 195 
L L. R., 20 Bom,, 697 
I. L. E., 24 Calc., 584 

See Parties — Parties to Suits— 

Government. 

^ee Ca'ses under Small Cause Court', 
Mofussil— Jurisdiction — G o ter N • 
MENT, Suits against. 

See Subordinate Judge, Jurisdiction 
OF .XL. R., 21 Bom,, 754, 773 
[X X. R., 22 Bom., 170 

Suit to set aside order of — 

See Jurisdiction of Civil Court — 
Revenue Courts — 0 b d k b s op 

Revenue Courts. 
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See Lmtunoy Act. 1877, aht. 12. 

[I. Xi. R., 11 Bom , 420 
See Cases uitdeb Limitatioit Act, 1877, 
AST. 14 

See Rioht op Scrr— OsbEss, Scirg to 

SET ASIDE 

— With head^quarters in Munici> 

pality. 

See Madeab Distbict MnnciPAiaTiBa 
Act, a. 55 . I. L. R., 17 Mad , 453 

- ■ ■ — with powers of Civil Court. 

See SOHTHAI Peequiwahs Settlskeht 
Eegciatioh. 

p. L. R , 18 Calc , 133 

OFFICIAL ASSIGNEE. 

See CoMPAKT — TsAySPEB OP Shares 
AKD Bights op liAKSFEBBES 

[I. L. R , 10 Bom , 80 

See Costs— Special Cases— Oppiciae 

AssiQHEE I. L. R, 7 Bom., 484 
p. L. R., 14 Bom , 188 
See IsaoLTEHT Acr, 0 73 

[1. L. R., 14 Bom.. 189 

See Parties— Pabtibs to Smxs— 

OPPIClAIi ASSIOyEE — 

ri. L R , 18 Calc , 43 
t L. R.. 16 Bom., 452 
L L. B., 22 Calc , 269 
See Bight op Sdit— I rrsotTEKcr. 

p, Ic K., 18 Bom., 462 
See Bight op Sitit— Oppicul Absigmbb 
P. L B., 11 Bom , 620 
L R , 14 L A., Ill 
See Vabiakoe between FikadihO and 
P soop— S pecial Cases— Fbacd 

p. L. R, 11 Bom , 620 
L B„ 14 1. A., Ill 

Commission to — 

See Insoltent Act, s 19 

rx L. R., 8 Mad., 79 
I. L. R. 13 Calo, 06 

— • Election hy— 

See IkSoltenot — Sales pOb Abbbabs 
OP Bent I. L R , 1 Mad . 69 

LiabiUty of- 

See Costs — Special Cases — Official 

Assignee .1 L. B , 7 Bom , 484 

Power of, to convey. 

See Insolvent Act, s. 7, 

P Ij B., 10 Mad, 74 

Priority of— 

See Cases itndeb Insoltenct— Claius 
, OP ^Attaching .Cbeditobs and Om* 
ci&L Assighss. 

' See Insolvent Act, s 7. 

• [6 B, L R.» 809 


OFFICIAL ASSIGNEE— 

Right of— 

See INSOLVEKCT— Pbopebit Acquieed 
APTEB Vesting Obdeb 

P L R, 8 Calc, 656 
1. L ’R , 18 Bom , 282 
I L R, 17 Mad, 21 
I L R,l8Maa,24 
See Insdltenct— Bight op Oppioial 
Assignee in Suns 

[10 B L E , Ap , 23 

See Cases undee Insolvent Act, s 7 

• Validity of sale as against- 

See Insolvency— Sales pob Aebeaes op 
Kent . , I L R, 1 Mad., 69 

Ip L R, 9 Calc, 855 

OFFICIAL LETTERS. 

Evidence -Ceiminal Cases -Gov- 
EBNMBNT Gazette 7 B, L. E., 63 

OFFICIAL TRUSTEE. 

See Attachment— Mode op Attachment 
AND iBBBGDiASiTiss IN Attachment 

P L R, 12 Mad, 250 


dare Code ASDtrL Latebp i Dodthb 

[I L.R.12Mad.,250 

2. — — Ciptl Procedure 

Code, J877,s 2, and s 424 — Notice o/tvti ~'rhe 
Official Trustee is a " public officer ” within the defi- 
nition gieca ms 2 of the Ciiil Procedure Code 
The cases in which a public officer is entitled to notice 
of salt under s 424 of the Code are those in which 
’ ’ *' ■ Idvertently 

his official 

, that, if a 

PS happens 

to commit an madcertence, irtcgolanty, or wrong. 


rights ot the eealutt que trastent in respect of the 
tiwt fund, and not to a wrong committed by him. 
SHAnvNSHAH Begum v Febousson 

p. L. R , 7 Cala, 498 
S. Appointment of Official 

Trustee— Q^eial Trutteee Act C^VII of 1^4j, 
a. 10 — Content of Senefiaartei — On an application 
under s 10 of the Official IVnstees Act (XVII of 
1864), where the petition was not signed by one of 
the beneficiapes, the Coait held, npon other ei idencc, 
that anch beneficiary was desirous of baring the 
Official Trustee appemted as trustee of the wiU Ik 
THE GOODS OP CotLETE . L L..R., 25 Calc., 856 
9 B 2 


TOl. XV 
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OFFICIAL TRUSTEE— concZMtfe<f. 

4 _ OfB-cial Trustees Act {XVII 

of 1864:)j ss. lOj 15, aad Y1 — Trvitrei’ and Mort- 
gaqees’ Boiotrs AfJ (XXV til of 1866), s. 34 — 
Indian Trustee Act (XX VII of 1866), sx. 6 and 26. 
— “ Prnperlt//’ Meaning of Vesting,’' Meaning 
of. The main purpose of the Official Trustees Act 
u-as to place the Oliicial Trustee and his successors in 
office in the same position and vested with the same 
powers as the persons who held the property in trust 
previous to the appointment of the Official Trustee, 
and a wide meaning must he given to the words 
“ property ” and “ vest,” That “ property in the 
Official Trustees Act was meant also to include action 
or actionable claims, and the vesting thereof was 
intended to have the effect of giving the Official 
Trustee complete power of enforcing all claims or 
demands in respect of the trust estate. The plaintiff, 
as a creditor oi S E V, had obtained letters of ad- 
miuistrati m to his estate and now brought this suit for 
the recovery of 111 2,000 on a mortgage which had 
been executed in favour of S EE. S E Em. his 
lifetime was the trustee of a sum of 1170,000, and the 
Official Trustee, who had been appointed trustee in 
his place and who was made a defendant in tiiis suit, 
claimed the benefit under the said mortgage on the 
allegation that the said sum liad been advanced by 
SEE out of the trust funds. The plaintiff con- 
tended thaP she was entitled to the usual mortgage 
decree and to uet in the money thereunder, and that 
the proper course for the rival claimants to the money 
represented by the plaintiff in her personal capacity 
on the one side and the Official 'frustoe on the other 
was then to proceed to establish their rights to the 
money by separate suit or otherwise. Keld that the 
contention of the plaintiff was not correct, and the 
Court was bound to determine the question raised by 
the plaintiff representing the estate of the deceased and 
the Official Trustee representing the trust estate, and 
that the Official Trustee could adduce evidence in this 
suit to shew that the money was advanced out of the 
trust estate. G-iBEiED v. SoEOsroE 4 C. W. H., 70 

OFFICIAL TRUSTEE’S ACT (XIX OF 

1841). 

See Limitation Act, 1877, abt. 13 (1859, 
8. 1, Oi. 5) . . . IVEarsli., 573 

[11 Moore’s I. A., 405 
B. L. R., Sup. Vol., 633 


OFFICIAL TRUSTEE’S ACT (XVII OP 
1864). 

See Casks ohdeb OttioiaIi Tbusteb. 


OFPICIATOR. 

See Bomhat Revence JtmisniCTioN Acr, 

B. 4. . . L L. R., 18 Bom., 319 

OMISSION TO DECIDE ISSUE. 

See Cases irNDEE Remand— Gsound toe 
Remand, 


( 6320 ) 

OMISSION TO DECIDE ISSUE 

— concluded. 

See Review — Geoend poe Review, 

[SB. L. R..A. C.. 846 
16 W. R., 134. 150 
I. L. E., 5 AR., 14 
I. L. E., 2 Mad., 53 


OMISSION TO (3^IVE INFORMATION 
OF OFFENCE. 

See Cases dndeb Csiminad Peooeddbe 
Codes, s. 4d (1872, s, 90). 

See Cases dndee Ineoemation oe Com- 
mission OF Offence-. 
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5. Attachment in Execution . 
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Enfoeoe oe Set aside . . 6335 

16. Deed, Effect and Opeeation of . 6342 


17. Documents sedating to Loans, 
Execution of, .and Consideha- 


TION FOE, AND CASES OF 

Monet 

Lent 


. 6342 

18. Basements. . .< 


, 6350 

*19. Ejectment 


. 6351 

20, Enhancement of Rent 


. 6352 

21. Geneadogioad Descent 

• 

. 6357 

22. Hindu Law . . 

« 

. 6358 

( a ) Adoption . ' 

• 

. 6358 

(J) alienation 

• 

. 6360 

(c) llAINTENANCE 

« 

. 6369 

( d ) Steedhan , 

• 

. 6369 

23. Husband and Wife , 

• 

. 6369 

24, Intesvenoks 

• 

. . 6371 

25. Landlosd and Tenant 

• 

. 6373 

26. Legitimacx 

• 

. 6384 
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ONUS OF PROOF— Cd 

27 I IMITATIOW ANP ApTEESE POSSES- 

SION , 63gt 

28 ifiSNE Pboeits • . , 6402 

29 MrvORiTT 6402 

30 Monet Lent , 6402 

81 SIOETQAOE . 6403 

32 Notice 6407 

33 Paetition ■; 6407 

34 Possession ANP Pboof OF Title 6409 

35 Pee-euption 6419 

86 Pbincipae and Agent , 6421 

37 PnOFiTS Spits toe 6431 

38 Recognisance to Keep Peace 6422 

39 Eeiinqoishmeht op Postion op 

Claiu . 64^2 

40 RESXniPTION AND ASSESSMENT 6422 

41 Sale op Goods . . 6431 

42 Sale fob Abbeaes op Betbncb 6431 

43 Sale fob Abbeaes op Rent 6432 

44 Salein Kebcittzonop Decbge 6432 

45 Sebticb op SrinioNs 6434 

46 Tbust Revocation of 643* 

47 Valuation op Suit 6435 

48 Witness , « 6435 

49 WaoNGFtrL Contession 6l85 

60 Misgsllaneocs Gases . 6435 

See Cases ukdeb Rekaui Tbansactiok 
— Onus of Pboop 

See Bill of Lading 13 B Ii B 384 


[I Xi B 6 Bom 313 

See EscnsAT IB Ii B , F C., 44 

See Cases undeb Hindu Law — Joint 
Family — Pbbsumption and Onus op 
Pboof as to Joint Famiit^ 

See Insoltenct— Insoltbnt Debtobs 
UNDEB Civil Fbocedube Code 

[L Ii B , 4 Calc , 888 
L Ii B., 19 All , 125 

See Khoja Mahomedaws 

[I Ii E , 12 Bom , 280 
I Xi B , 13 Bom , 534 

See Landioed and Tenant — Damage 
to Pbbmises let 5 B Ii B , 401 

See Landiobd and Tenant — Payment 
op Rent — Lon payment 

[L L. B , 4 Calc , 314 
I Ii B , 9 Bom , 418 
Lli B.,8Mad.ll8 

6 Bom , A C , 85 


ONUS OF PBOOF— r- 

See Landloed and Tenant- Plopertt 
IN Thees and Wood on land 
- [I Ii B.lSAll 671 

I Ii E , 22 Calc , 742, 744 note, 746 note, 
748 note 761 note 
[I Ii K , 23 Calc , 854 
I li R , 21 AIL, 297, 
S'se Limitation Act 18 7 abt 127(1859’ 
“• 1 Cl 13) 12 B L P , 219 

[4 Mad , 364 
3 Agra, 133 
15 W B, 400 
3W R,173 
e W R , 170 
23 W E 381 
I L B, 22 Bom , 259 
1 C W U, 643 
See Cases undeb Malicious Peoseou 

TION 

See Cases uhdes Pabdanashin Women 
See Pabtneeship— Suits eespecting 
Paetheeships 

[I Ii R, 26 Calc, 281 

See Penal Code s 373 

[I Ii R., 22 Calc , 184 

See Penal Code b 498 

[8 B L B , Ap , 63 
See Railway Company 2 Agra, 200 
[L L B , 8 Bom , 120 
I L B, 26 Calo 465 
I Ii B , 22 All . 861 
See Rbcoonizance to seep i baoe— 
Lieeubood op Bbsach of Peaob and 
Etipencb 2 N W , 431 

[I L B,0A11 452 
See SoNTBAi Pebounnabs Settlement 
, Regulation I Ii B. 16 Calc, 785 
[I. Ii R 22 Calc , 478 
See Stolen Peopeety — Offences be 
latino to I Ii B , 20 Bom , 348 
See VzNDOB and Pubchaseb — Lotice 

[I Ii E,4Calc,897 


!■ Balance of account— 5’tti; for 

eumdve on balance o/ ofeoun# — M here n plaintiff 
sues for a spec fic anm of money due on a balance of 
what 


[12 W R,629 
<F«it founded on 
1 


ior defendant to prodne© evidence to rebut the prtmd 
facte case made againgt him. Elias r Jobawab 
Mum, . . 24 W R., 202 
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ONUS OF TB,00:P— continued. 

2. ACCOTOT BOOKS, ENTRIES IN. 

3 ^ Suit for possession — Dispute 

as to whether transaction was a mortgage or sale — 
^Entries in account iooTcs showing debts. — The plain- 
tiffs sued for possession of certain lands, alleging 
that they had been mortgaged to the defendant by 
their father under two documents. The defendant 
produced them and relied upon them as deeds of sale 
which conveyed to him absolutely the lands mentioned 
in them. The form of the instruments was not 
conclusive, but it appeared aliunde by the conduct of 
the defendant himself that the deeds were iutcudod 
as mere securities for money, and that he had treated 
. them as such. Certain entries in the defendant’s 
accounts- also treated the respective considerations 
named in the deeds ns continuing debts due to the 
defendant from the plaintiffs’ father. Held that 
the entries, when put in evidence, were sufficient to 
shift the burden of proof from the plaintiffs to the 
defendant, and that it was incumbent on the latter 
to give either oral or documentary evidence which in 
some way neutralised or explained away their effect, 
or showed that they related to other transactions 
than those mentioned in the two documents, Govutda 
V. Jesha Pbemaji . . I. L. E., 7 Bom., 73 

3, AGENT. 

4. - — Gomaatah, Suit against— 

Suit to recover advances due from discharged gomas- 
— In a suit to recover advances alleged to be due 
•from a discharged gomastah, who pleaded acquit- 
tauce at the time of his discharge, — Iteld that plain- 
tiff was bound to prove the payments to, and the 
receipts from, the gomastah, and to put in ori^nal 
documents, and not mere transcripts, even if the 
defendant had remained silent. Watson & Co. v. 
Seeedhue MuHniE . . ,10 W. H., 421 

6. Agents of official assignee. 

Suit against — Proof of items of account. — ^Agents 
•who have collected money on account of an insolvent 
estate are severally bound to prove to the assignee or 
his representative that the expenditure of the several 
amounts charged in their accounts has been actually 
and properly made and the onus prohandi rests on 
such agents. It is incumbent on such agents to offer 
proof in support of all the items in their accounts 
which are impugned, and the propriety, or the actual 
expenditure of such items should form the subject- 
matter of issues properly framed. Nujuf Ah v. 
Patteeson . . . . 2 M". W., 104 

e. Principal, Suit against, for 

acts of agent — Authority of agent. Proof of. — In 
a suit against a principal as liable for the acts of an 
accredited agent of the latter, the onus lies on the 
plaintiff to prove that the alleged agent was the 
duly accredited agent of the defendants in reference 
to the^transaction, the subject of the claim, HATHE 
Eam V. Gobind Eam . , . ■ 3 Agra, 131 

’ 4. AEBITEATION. 

7 ^ — Reference to arbitration— 

Consent obtained by threats and undue influence . — 


ONUS OF PROOF— co«;tn«sd, 

4. AEBITEATION— floncZtt<fe£?. 

■When it is averred that the consent of one of the 
parties to<nn arbitration was obtained by threats and 
through undue influence exerted hy persons in au- 
thority, the onus prohandi is on the person making 
the averment. Puetatha- Vuedhay Nattchiae r. 
Jayateba Eamakomaea Ettyapa Naiokee 

[4 W. R., P. C., 31 

S. C. Zamindab op Eamnad V. Zamendae op 
YErriAPOOEAM . . 7 Moore’s I. A., 441 

6. ATTACHMENT IN EXECUTION. 

8. Attachment of person of 

diehtOT—rDxecution of decree. — In an application 
for an order for execution of a decree by attachment 
of the person of the debtor, the onus is on' the judg- 
ment-debtor to show . that . he has no means of satis- 
fying the debt, and that he has not been guilty of 
any misconduct; and not on the creditor to show 
that, by sending the debtor to prison, some satisfac- 
tion of the debt would be obtained, Seton c. 
Bijohn . . 8 B. L. R,, 255 : 17 W. R„ 165 

9 . Claim by judgment-debtors 

to property seized in execution of a decree 
against them as representatives of original 
debtors— Ct»/7 Procedure Code (Act XIF of 
1832), s. 254.— 'Where, in execution of a decree 
against the representatives of a deceased debtor, 
specific property was seized as the property of 
tbo deceased debtor and as being in the possession 
of his representatives and' the judgment-debtors 
claimed the property so seized as their own, — Seld. 
that the burden of proof lay on the decree-holder, who 
asserted that the property seized in execution of his 
decree was the property of the deceased debtor and as 
such in the possession of the judgment-debtors, 
Abdue Eahman V, Mahomed Aznr 

[4 C. W. N., 161 

6. BAILMENTS. 

10. Negligence — Biring — Acci- 

dent — Evidence Act (I of 1872), s. 106 — Contract 
Act (IX of 1872), ss. 150, 151, 150,— The question 
of the burden t)f proof in cases of accidental injury 
to goods bailed depends upon the particular circum- 
stances of each case. In some cases, from the nature 
of the accident, [it liesjupon the bailee to [account for 
its occurrence, and thus to show that it has not been 
caused by bis negligence. In such cases it is for 
him to give a primd fade explanation in order 
to shift the burden of proof to the person who 
seeks to make him liable. If he gives an explanation 
which is uncontradicted by reasonable evidence of 
negligence, land is not primd facie improbable, the 
Court is bound in law to find in hie favour, and the 
mere happening ,of the accident is not sufficient 
proof of negljgence, ,S hired a horse from W, and 
while it was in his custody it died from rupture of 
the diaphragm, which was proved to have been 
caused by over-exertion on a full stomach. In a 
suit by W against (S' to recover the value of the 
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ONUS OP PROOF — continued 

6 BAILMENTS— co«e7«c?ei. 

Lorse, the defendant gave evidence to the effect that 


dence was not contradicted on any point, nor was 
«ny other evidence offered as to how the horse came 
to run away There was evidence that the horse was 
ft quiet one, that for some time previously it had 
done hfttdly any work, that it waa fed immediately 
before it was let out for hire, and that rupture of the 
diaphragm was a likely res'dt of the horse runnmg 
away while its stomach was distended with food 
The Conrt of first instance held that the defendant 
was bound to prove that he had taken such care of 
■the horse as a man of ordinary prudence wonld under 
similar circnmstances have taken of own property, 
that he must have used his whip freely, or done 
something else which caused the horse to bolt, and 
that m BO doing he acted without reasonable care, 
ftnd had thus caused the animal’s death The Court 
ftccordingly decreed the clam Held by Edob, CJ, 
that if the burden of proof was originally upon the 
defendant, it was shifted by the explanation which he 
gave, and winch was neither contradicted not pni»d 
facte improbable, and that the decree of the lower 
Court, being unsupported by any proof and based on 
speculation and assumption! was one which that 
Court bad no lurisdictioo to pass and should coo* 
eequentlv be set aside in revision under s 622 of the 
Civil Procedure Code Per Bbodhtost, J that as 
the decree was not only unsupported by proof hut 
opposed to the evidence on the record, the lower 
C^urt had "acted m the exercise of its jurisdiction 
illegally,” within the meaning of s 622, SnnttDfl •• 
WiisiBEOK . . L 1 j. R., 8 All , 388 

7 BOUNDARY 

11 Disputed boundary Semo 

lal of boundary — Where a dispute arises regarding 
the direction of a boundary which one of the parties 
to a suit has demolished and the other party proves 
its general direction, the onus of proof t^t the direc 
tiOQ IS wrongly stated, if it be so lies on the 
former, who removed the boundary JunoonftTQ 
Mpllicz t Kaij.be Kiaio Taoobe 

[25 W, 11,624 

12. — ' Failure of proof 

—Suit concerning the boundary Ime between con 
tiguous mehals The land in dispute (which, with 
the mehals adjacent, originally formed part of ft per* 
manently'settled zamindari, consisted of revenue 
paying mehals and of mehals alleged to be lakhiraj 
all belonging to one proprietor) was so sitnated that 
it necessarily belonged either to Havelee, one of the 
latter or to the contiguous rent paying mehals The 
Permanent Settlement did not define the boundary, 
nor was it fixed in subsequent resumption proceedings 
against Havelee, which ended m a temporary settle- 
ment of that mehal for twenty years The owner- 
ahip of Havelee having become severed from the 
ownership of the other mehals, the question of 


ONUB OP PROOF — continued, 

7 BOUNDARY— coft7i«aci 
boundary arose, not as a question of revenne between 
the Government and a zamindar, but as one of title 
to laud b^ween the zamindars and proprietors of two 
contiguous and separate estates The appellant 
having failed to prove that no part of the disputed 
land wag included in the respondent’s settlement 
(some portion at least being shown to belong to 
Havelee), and also having failed to prove by inde 
pendent evidence his own right to recover the land 
specified m the plaint — Hkid that the suit should 
not have been determined upon that mere failure on 
his part to support the burden of proof cast upon 
him because the judgment would be as final and coo* 
elusive between the parties as an adjudication on the 
merits would be, and its effect would be to give some- 
thing to the respondent which on the evidence 
belong^ to the appellant’s mehals LGELAKUini 
I SlBOrB f IdOMSSTO BlUQH 

[3 W R , P. C , 18. 10 Moore’8 I A , 81 
I See LELAioiini SiyoH v LncHuimuB Sman 

[10 C. li. B , 168 

where the Pnvy Council explain this case 

13 — iotAtray tenure 

-» T __ 1 of bound- 

• indar’s mal 

one or the 
» prove bia 

case. Bbsb CBrin>B& Joobbaj v Rau Guttt 
Dwt SW. R,20d 

14 ■■ ■ Failure to prote 

alleged boundary —Where the plaintiff sued to 
recover a quantity of land by rectification of certain 
survey awards which he averred demarcated errone- 
ously the boundary between his zamindari and the 
zamindans of the defendants, it was held on a con- 
sideration of the evidence, that his suit was rightly 
dismissed because he failed to prove the position or 
existence of a stream which he stated was the true 

I boundary between the zamindans LBBLA^tlin> 

I Sinosv Mohbkdbo Nabaik Sman 
I [13 W. B , P 0 , 7; 13 Moore’s I. A , 67 

16. for pottet' 

<io«i lohere defendant alleges land to be lOithtn 
zamtndan, hut in protected tenure — In a snit by 
a. talnkhdar to obtain khas possession of certain land 
as beiBg an encroachment by the defendants, who 
admittedly held land witl in a howla appcrtaimng to 
the talukh the defendants alleged that the land m 
dispute was situate within a mm howla which they 
held withm the howla. Held that the onus was on the 
plaintiff to show that the land was not within the 
howla and that he was entitled to khas possession, 
RbidOZ Kbibto Mistbi c Nobik CnuKDEB Sen 

[12 C li E , 467 

18 Suit for Jc\as 

poesestion—Onus of prociny intermediate tenure— 
Onus of proving that a parcel ts outside intermediate 
tenure— General rule at to onus of proof m tuxls 
far e 3 *etment — In a snit by a landlord for khas poi- 
session of land In defendants’ possession, the defen- 
dants siA up and proved an intermediate tenure Held 
that it was on the plaintiffs to show that the 
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ONUS OF PROOF— co«<ni«e(7. 

7.' BOUNDARY— 

parcel of laiul sought to ho resumed was outside 
such tenure. Sahib Pcrhlad Scia v. Jiudhoo Sitt/j,12 
Moore' x I. A., 275, explained. Uhidoq Kristo Mixiri 
V. Nobin Chuiider Sen, 12 C. L. li!, 457, followed. 
In this rcspi'ct it maJccs no difference whether the 
plaintiff admits the existence of the under-tenure or 
the dcfcitiiant proves such tenure to exist, although 
denied by the plaintiff. Mohima Chunder Masumdar 
V. Mohesh Clniiider Neogi, T. L. It., 16 Calc,, 473 ; 
Forbes V. Mahomed Jlossein, 12 11. L lt.,2i0; 
Surryhur Mookhopadhua v. Madab Chnndcr 
Baboo, 14 Moore's I. A., 152, referred to and dis- 
cussed. Ha-tendko Ktjmar Bose v. Moutm 
Chandra Ghose . . 3 0. W. N., 763 

17. Lands in samin- 

dari — Settlement of shikmi talukh. — Lands sitiiato 
■within a zamindari must primd facie be considered as 
part of the zamindari ; and it is for those who insist 
on the separation of lands from the general lands of 
the zamindari and on their settlement as a shikmi 
talukh to establish their title. Wise v. Bhoobtjn 
Motee Debia 

[3 W. B., P. C., 6 : 10 Moore’s I. A., 165 

18. Suit for con- 

firmation of possession of lands alleged to bewithin 
certain talukh. — In a suit for confirmation of rislit 
and possession in respect of lands alleged to bo within 
plaintiff’s pcrmanentlY-settlcd talukh, whore plaintiff 
incidentally remarked that defendant (as intervenor in 
a previous rent suit) had claimed the lands ns apper- 
taining to another tahtkh which plaintiff alleged had 
no existence, — Meld that it was an eiTor of law in 
the lower Appellate Court to place on the defendant 
the onus of proving the existence of that other talukh, 
instead of following the usual and recognized course 
of requiring the plaintiff to prove that the lands 
in suit belonged to his talukh. Gungamaea Cho'w- 
DHRAiN V . Madhub Chunder Rox 10 W. B., 413 

19. Mousalt which, 

mag belong to one of tioo zamindaris — Possession . — 
If a particular mouzah has been held for many years 
as part of a particular mehal or zamindari, the fact 
of such holding affords a strong presumption that it 
is part of that mehal, even as against a purchaser at 
a sale for arrears of revenue of another mehal who 
claims that part of the mehal purchased by him. It 
is not conclusive evidence against such auction-pur- 
chaser, nor could any length of adverse holding prior 
to his purchase preclude the auction-purchaser from 
recovering it, if be could show clearly that it belonged 
jto the mehal which he had purchased. Pran 
KISHEN BaNEEJEE V, JUGGOBUNDOO DUTT 

[7 W. B., 207 

20. — Suit for posses- 

sion of land once bed of a nullah, — In a suit for 
possession of land which had once formed the bed of 
a nullah of which defendants held a ijnlkur settle- 
ment, but which was situated witllin plaintiff’s 
settled estate,— BeZd that, as defendants had failed to 
show that their settlement extended beyond the 
fishery rights, plaintiff was entitled to recover pps- 


ONUS OF PROOF — roniinued.- - - 
7, BOUNDARY— coBciitded. 
session. 'MoNonuR Chowdhrx r. N-nRSiNGn 
CiiowDHRx .... IIW. B.,,272 

21. — — Suit for posses-^ 

sion — Disputed plots of land,—Jr\ ,a suit to recover 
possession of two ])arccl8 of land alleged to have 
been comprehended in one plot on the ground that 
they liad been held by the plaintiff and defendant 
jointly until by certain proceedings the former was 
virtually deprived by tbe latter of the usufruct, the 
defendant’s case being that tbe parcels were divisible 
into two distinct plots, one held by the plaintiff 
and himself jointly and tbe other by himself exclu- 
sively. Held that it was ou tbe plaintiff to prove that 
the disputed parcel was a part of the land held 
jointly by him and the defendant. Giinga PeesiiAD 
DDTT V. LoKENATH NtTNDEE . 12 W. R., l79 

22. - - Suit bg purchaser 

of share of co-sharer in land Jointly settled . — 
Where the settlement proceedings showed that the 
question of extent of the shaves of 'several pemons on 
settlement was in dispute, and that the settlement 
was made jointly without prejudice to title, the 
onus, in a suit by a purchaser of one of the shares, 
Avas hold to be ou the plaintiff to show the extent of 
Ins vendors share. Gooroo Chhrn Poddab r- 
Haeeeza Bibee ... 7 "W. B,, 366- 

- 8. CLAIMS TO ATTACHED PROPERTY. 

23. ^ Allegation of application by 

debtor during attaclunent. — Plaintiff alleging 
that an attachment subsisted, and that thei’efore the 
mortgage under whicli defendant claimed was inva- 
lid, is bound to prove his allegation, and the onus is 
not discharge'd by showing that the attachment was 
made some years previous to the alienation. Tooi- 
see Duit Missee V. Beojo Mohun Thakooe 

[9 W. B., 332 

24. Proof of attachment— Unn'Z 

Procedure Code, 1859, ss. 235, 239, 270 — Priority.— 
Plaintiff claimed priority under s. 270, Act VIII 
of 1859, asserting that the property attached and sold' 
by defendant was au identical property which he bad 
attached prior to defendant’s attachment. MeldthA 
he was bound to prove the due attachment of the 
property, viz., by proof of having obtained a written 
order, under s. 235, prohibiting defendant from- 
alienating tbe property by sale, gift, etc., and by the 
publication of . tbe said order in tbe manner pre- 
scribed by 8. 239. Kanhta Laxb Pundit ®. Ding* 
NATH Seecae . . .' . 17 W. B., 23- 

25. Suit by unsuccessful claim- 

ant for confirmation of alleged possession 
and adjudication of title -CiriZ Procedure 
Code, 1859, s. 246. — Where an unsuccessful claim* 
ant, under s. 246, Code . of Civil Procedure, sues- 
for_ confirmation of alleged possession and adjudi- 
cation of title, tbe onus in tbe first instance is on 
plaintiff, and an important question in the case is, 
who was in possession at tbe time of tbe attachment. 
Tooeanee Doss v. Mun Rakhun Box 

[15 W. B., 202 
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. 26 — Right to begin — CtttlJProee^ 

{?«•■« Code, 1S59, j 2^g — Where a claim was made 
und^r s UiS of Acfc VIII of 1859, by a third party, 
to tome timber, which had been attached by a pro- 
hibitory order nndei P 234 — ffeldper Peacocc, CJ, 
Jj. S Jackson, Pdeab, and JlACPHBnSON, JJ 
(Mitteb, J , dissent ng). the claimant mnst begin 
Ttic onus 19 on him to prove that the gcods attached 
were his property, or m his poaseasiOL, and therefore 
not in the possession of the 3udgnifnl debtor His 
evidence must be confined to proving Jiia own claim 
and he cannot be allowed to show a title in a third 
person with whom he has no connection £e/d (per 
Mitteb, J") that on the proper construction of the 
words "proceed to iniestigate the same with lilo 
powers as if the claimant had been originally made a 
defendant," the onus of proof as against the claimant 
13 on the decree holder ATtfo JTal* DsSt t JTrtpa 
nali Jlov 8 TJ' S , 359, and Muree Bepum v 
Bvnnoo Stngh, 6 W R , 362, overruled Noa Tni 

TAJie Bpbn 

[2B L.B.,P B,91.UW.R,P B,8 
27 — — Suit by fl claimant to pro- 

perty under attaobment —The defendant having 
attached certain property as belonging to bis judg- 
ment debtor B, the plaintiff appl ed for the removal 
of the attachment, allecmg that she had purchased 
the property from 2? prior to the defendant’s decree 
Her application was rejected and an order mam- 
taimogthe attachment passed 1 he plaintiff there- 
upon broaclit the present suit to establish her 
right to tie property m question The Court of 
first instance dism ssed the suit The plaintiff 
appealed to the District Judge, who reversed the 
lower ( ourt’s decree, bolding that it was incumbent 
on the defendant to show that the alleged transaction 


sary for the plaintiff to prove the pajment of the 
purchase money, and that she had been m possession 
since the alleged sale Gotikp Atuabam v San- 
TAi , . . I li B , 12 Bom , 270 

28 - ' Objections toattacbment— 

C\til Procedure Cole C1832J, se 278 279,and233 
—Suit on title under deed of tale to declare prO' 
ferly not hahle to he taken in execution — In pro- 
ceedings under s 278 of the Code of Civil Procedure 
the objector pleaded that the property sought to be 
attached was hia by virtue of a certain registered 
sale-deed This objection was disallowed on the 


account for its non production Held that under 
the circumstances of the case it was in this instance 
for the plaintiff to prove that the deed he relied on 
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was not fraudulent and collusive, ns has been found 
in the previous proceedings Qoxxnd Alma v San- 
lat, I, L B , 12 Bom , 317, referred to Ram Nath 
t Bimueaban , . LL E,18 All,ae9 

29 Suit for confirmation of 

possession— Cttil Procedure Code, 1859, s 246— 
claim — Deed of tale — A decree holder caused the 
r^ht, title and interest of Lis debtor in cert in land 
to bo attached in execution A claim was preferred 
under s 246, Act VIII of 1859, by a prenous pur- 
chaser, but was lejccted In a suit thereupon insti- 
tuted for coufimiatt n of possess on on reversal of the 
order the defence was that the purchase was benami 
Jleld the onus was on the plaintiff to make out Ins 
case Mahima Cbandba kuNDn t Nuktosik 

[3 B I, R , A 0 , 70 11 W B , 422 

Tulses Monbh Dosses I Pkaby Mohfn Baboo 

[25 W. B , 79 

50 Suit to establisb right after 

rejection of claim-— Citil /’rocrdvre Code, 1859, 
• 246 —Id a suit brought to establish the plaintiffs 
right to certain property after an order against liim 
under s 216, Act VIll of 1859 the defendant 
admitted that the property had been in the possession 
of the person against whom the plaintiff had obtained 
his decree but stated that it had passed to him by 
conveyance executed by that judgment-debtor in hia 
favour , the plaintiff alleged that this deed ol sale iras 
fraudulent and void Seld tho onus was on the 
plaintiff to show that the deed was not bona fide and 
not on the defendant to prove the actual execution of 
the deed Lala Bttssa Pbasad v Binodb Raic 
S cK SB li. B-, A C , 71 note ; 10 TV B., S2l 

51 Ciiil Procedure 

Code ]859 * 246— Claim —The pUmtiff sued to 
establish his right to a decree of winch he stated he 
was the assignee, and which he alleged the defendant 
had seized and sought to sell as the property of the 
plaintiff’s assignee The defendant admitted the 
assignment, but alleged that it was a fraudulent 
transaction Held the onus was on him to prove that 
the transaction was not a bond fide o^e LalbeiiabI 
Dott « SBiNAin Mooeebjee 

[3 B L B , A O , 73 note 

32 Suit to establisb right to 

attach — CiVil Procedure Code, e 283 — Bight of 
defendant to set up title of third penon — In a suit 
brought under s 283 of the Civil Procedure Code 
(Act XIV of 1882) to establish the right to attach 
property, it is for the plaintiff to prove that the pro- 
perty inqueBtiou is the property of the judgment- 
debtor The onns of proof is upon him lie can 
have no right to attach property which is proied 

.1 1 - a 4 , ^ , 4 , , 

, ses- 

% 

sought The defendant in defending such a suit 
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may tlierofovo rely on tho title of a tLircl person. 
Adam IstrrpnAi v. Jamnadas RANononDAS 

[L Ii. R., 17 Bom., 94 

33. Suit for declaration of title 

— Ci'cil Procedure Code, 1859, s, 246 — Equitable 
right. — Certain property belonging to one S was 
mortgaged by him in 1810 and 1813 to O, xindor form 
of conditional sale. S had three sons, JET, A, and N, 
and in 1819 ho sold the property included in the mort- 
gages of 1810 and 1813 to his sons, H and In 
1820 H and A entered ‘into a fresh arrangement 
■with 0, ■who accepted from them a fresh mortgage 
of the property in lieu of those of 1810 and 1 813, 
and of this mortgage in 1831 he obtained a decree 
for foreclosure. Subsequently, the Government re- 
sumed th6 property and settled it with O’s widow 
as representing the proprietor, and the plaintiff 
afterwards purchased a one-third share of the estate. 
The defendant was the holder of a decree obtained 
in 1836 against the heirs of S' on a money-debt of S, 
and in execution of that decree he, in 1866, caused 
the rights of N in the property to be attached and 
sold, and himself became the purchaser. On attach- 
ment, the plaintiff preferred a claim to it under 
6. 246, Act VlIP of 1859, but it was disallowed. 
In a suit by the plaintiff praying for his right of 
ownership and possession, which was menaced by the 
defendant’s decree and sale, — Seld the ones was on 
the defendant to show that ho had an equitable right 
which he could assert against the plaintiff. Shue- 
DUN Bibee V, CoeIiEotor of Saedn 

[12 B. Xi. R., 66 note ; 10 W. R,, 199 

34, Allegation of assignment by- 

deed of sale — Civil Procedure Code, 1859, s. 246. 
— If a plaintiff coming into Court, under s. 246 of 
the Code of Civil Procedure, to set aside an attach- 
ment and sale, shows in proof of his title that a 
deed of sale has been executed in his favour by the 
judgment-debtors, and that consideration-money has 
passed and possession has been given him, he starts 
his case sufficiently. If the defendant alleges, not- 
•withstanding, that the sale was collusive' and ficti- 
tious, it is for him to show that it was so. Digdm- 
BTIEEE DOSSEB V. PANES Madhtjb Ghose 

[15 W. R„ 165 

35. Suit by unsucuessful claim- 

ant to set aside sale of land— Ciai? Frocedure 

Code, 1859, s. 246 Where the plaintiff filed a suit to 

set aside a sale of laud after he had been unsuccessful 
in au application made under s. 246 of the Civil 
Procedure Code, 1859, to raise an attachment that 
had been laid on such land, — H^eld that the onus lay 
on the plaintiff to proVe his title, and not on the 
purchaser to prove that of the judgment-debtor, 
Nathd Sadashiv V, Ramchandea Annaji 

[5 Bom., A. O., 76 

36, Suit to establish, title under 

d.eeds of gift — Froof of bond -fides. — In a suit to 
establish title, unsuccessfully asserted in an execution 
case, to property sold in satisfaction of a decree, 
where plaintiff claims under a gift and other titles 
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8. CLAIMS TO ATTACHED PROPERTY - 

— concluded. 

originating with the judgment- debtor, it is not suffi- 
cient for plaintiff to make out a primd facie case, 
leaving it to defendant to demonstrate fraud ; plain- 
tiff is bound to satisfy the Court of the genuine 
bond fide nature of the transfer. Ram Kishoee 
Singh v. Ramshebo Chatter jee . 11 "W. R., 454 

37. Suit for value of goods 

taken iu execution where a cla im to them 
is allowed under b. 246, Act VUI of 1859— 
Evidence of title. — jlf, to whom C, his judgment- 
debtor, had made over certain goods, attached the 
same in c.xccution of hie decree as the property of 
his judgment-debtor, but, on a claim being preferred 
to the goods by D and B under s, 246 of Act VIII 
of 1859, they were ordered to be released from 
attachment ; they remained, however, in the posses- 
sion of jlf. JD and B having sued HI to recover the 
value of the goods, the lower Court held that, inas- 
much as HI failed to sue within a year to set aside 
the order of the miscellaneous department, and to 
establish his right to take the property in satisfaction 
of his decree ns belonging to his judgment-debtor, 
the plaintiff’s right to it must be admitted without 
further enquiry or proof, and decreed the claim pn 
the basis of that order alone. It was held in special 
appeal that the defendant was not debarred by that 
order or by the law of limitation from disputing the 
plaintiff’s right to the goods, and that the plaintiffs 
were bound to prove their right to entitle themselves 
to a decree, and that the miscellaneous order was not 
conclusive proof of their right, and still less such an 
adjudication on the question as precluded a readjudi- 
cation of it. Madho Paeshad v. Dhega Paeshad 

[7 N. W., 85 

9. CONTRACT. 

38. Construction of contracts 

— Allegation of special law. — The onus is on the 
party who contends that a contract is governed by 
special and not by general rules of law. Tej Chund 
V. Seeekanth Ghose 

[6 W. R., P. a, 48 : 3 Moore’s I. A., 261 

10. CONTRIBUTION. 

39. Suit for contribution for 

Government revenue. — In a suit to recover the 
amount of excess payments of Government revenue 
made by the plaintiffs on account of their co-sharers 
to save the estate from sale (each proprietor holding a 
well defined although not actually separated share), — 
Seld that the onus was on the plaintiffs to prove 
their shares and amount of revenue payable on them. 
Aghoeee Ham Sahot v. Eamolee Sahoo 

[W. R„ 1864, 309 

40. — Hloneg paid to 

Government treasury. — In a suit for contribution 
for money admittedly paid by plaintiff into the , 
Government treasury on account of defendants’ share 
of the revenue, where defendants plead previous pay- 
ment to the plaintiff, — Eeld that the burden of 
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10 CONTRIBUTION-eoacZ«i«i. 
proving Buch piyment was upon the defendants. 
MOHADBO Misseb v Lihobee Misseb 

[24 W. R.. 260 

11 CUSTOM 

41 — Custom at vananee with. 


alleged cnetom rested upon her Rabuiaibai t 
Hibbaj ... I. Ij. 3 Som , 34 

42. — Impartibility — partf 

iton—l’resvmpttcn as topariiiiltiy — In a suit for 
the partition of part of a deahgat vatan, brought by 
the younger brothers of a joint Hindu family against 
their eldest brother the desai, the defence was that 
the vatan was held by him as an impartible inherit* 
ance snbject to a rigbt, by custom, that a brother 
should receive maintenance out of the income derived 
from it ffeld that there was no such genera! pre 
sumption m favour of the impartibihty of estates of 
this land as to shift the burden of proof, which was 
upon tbe desai to show, that the vatan bad, contrary 
to the general Hindu law, been inherited by him 
alone it was for the desai to show, by evidence of 
the nature of the tenure of the vatan that it was 
impartible or to show, by evidence of family custom 
or of district, %e, local custom that impartibility 
attached to it, sncb evideuce being strong enough to 
rebut the presumption of the prevalence of the 
general Eiodu law Apbishaefa v GCRusstDAFPA 
[I. L B., 4 Bom , 404 
43 • — Adoption— CortoOT Proof of — 


The ’cniT&cn oi proving a sptna\ caetom W the «m 


BAT * L li. E., 3 Bom , 273 

44 . Forfeiture of rights of 

mohuntship by marriage — Right of sucees 


and rights lay upon the defendant who impugned 
the pUintifi s right on account of the marriage. 
Gosaib Raubbabti jAasurnnABTi e StrBAJBHABTi 
HABrBBABri « . I. Ij. E , 6 Bom , 662 

46 Maintenance— Curtofn to re 

dues matnlf’ianee — Suit by a late Rajah’s brother 
for maintenance allowance, which the present Rajab 
opposed on the ground that, as tbe plaintiff was no 
longer the ruling Rajah’s brother, his allowance must 
be diminished. Held that the onus was on the 


ONUS OF PEOOF— confinueif 

31 CUSTOM — concluded. 

defendant to prove a custom of entitling him to 
diminish the allowance heretofore enjoyed in right 
of plaintiff’s position in the family MookoonP 
Nabaib Deb t MOobalee Mohds 6 W. E , 0l 

-p V * fl — .. 


cular caste, lies upon the person or persons asserting 
exemption Raja Vaxad Shivapa v Ebisbbabhai? 

[L Ij E , 3 Bom , 232 

12 DAMAGES 

47. Suit for damages against 

defaulting witness— Proo/ of Uabihig —In » 
suit for damages against a defaulting witness the 
onus IS on the plaintiff to prove that he was damaged 
by the non attendance of the witness Tbe mere 
failure of the defendant to appear as a witness is not 
per se a sufficient proof of his liability to damages 
Dwaeeanath Zooeeh V AsAimo Chcbbes Sak. 
BBL . 5 W B , S C. C Ee£, 18 

48 Suit for damages for wrong' 

fol occupation — R^usal to gi\e up possession 
— A party holding a decree for a share of a tnonzab 
brought a suit for possession and damages on tbe 
auction that he found the defendant in occupation 
of a part of the land on which mdigo plants were 
standing, and permitted him to continue for a time 
till the plants should be removed, defendant premia* 
ing them to give over possession, but that, when the 
time came, defendant refused to give over possession 
and was still occupying the land EeZifthat it lay 
upon tbe plaintiff to show wrongful occupancy on the 

of tbe defendant. Goub Subuk Dass « 
Sobondbt . . .16 W. E., 144 

13 DEBTOR AND CREDITOR 

49 Release of debtors — Deit 

omny bv partnership — The bnrden of proof that a 
creditor by agreeing to an arrangement wbeteby a 
finn indebted to him conveyed to two of the partners 
thereof certam property in trust to pay off bis and 
certain other debts thereby released the retdammg 
members of the partnership, lies upon the parties who 
were originally liable to sneh creditor Ealai 
Kean r Mabbo Feebead . 3 N. W , 129 

60 Debts contracted by per- 


xam uuaii, su ^jy ou tue giuuuu luau me uocnineuts 
endencing the loans recited that they were for the 
purpose of diichaiging the kists doe to Government, 
— Held that, as between the lawful owner and the 
creditor, tbe onus was on the creditor who was seeling 
to set up a charge in bis favour made by one who was 
in possession, but without title, and therefore, in 
absence of any evidence on behalf of the creditor os 
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13. DEBTOR AND CREDITOR^co^^c^«rfe<^. 

to the circnTnsfca.nccs in which the transactions were 
had w th the usurping 7auiindar in possession, and 
the failure to connect the loans with the debts 
contracted by the former and lawful zamindars, the 
suit was rightly dismissed. The case of Hunooman 
!Pershnd tanday v, Munraj Kooeeree, 6 Jlfoore’s 
I. A.. 393, distinguished. Chidambaba Seiti r. 
Muttutueya . . ... 3 Mad., 260 

14. DECLARATION OF TITLE. 

51. Suit for declaration of title 

— FrooJ of title, — Where a plaintiff brings a sxiit for 
a declaration of his title as owner, he is bound to 
establish his title affirmatively. He is in the same 
position as any other plaintiff, and must make out his 
case, and the onus probandi that he is in possession 
as owner is upon him. Rassonada Eatab r. Sitha- 
EAMA PlliBAl . . . • . 2 Mad., 171 

52. Production of 

title-deeds. — The plaintiff sued for declaration of her 
title to property, of which the defendant was in pos- 
session, but of which she produced the title-deeds in 
favour of herself. ■ Jteld the onus was on the defen- 
dant to disprove the plaintiff’s title, Swabnamati 
Raue V. Sbinibash Royai. . 6 B. Xi. B.., 144: 

53. Reversioner — 

Setting aside deed of sale. — In a suit for a declara- 
tion of plaintiff’s reversionary title as heir to his late 
uncle’s propei-ty, and for reversal of a deed of sale 
from that uncle set up by the defendant, the widow 
not having been made a party to the suit and her 
consent to or dissent from the alleged conveyance not 
having been ascertained, the issue tried was whether 
the deed was genuine, and whether defendant has 
possession under it. Held that the onus was rightly 
placed on the defendant. Byktjkt Nath Roy v. 
Geeesh Chttitdee Mookebjee . 15 W. B., 96 

54. " — Suit for con- 

firmation of possession — Inf ervenor. — In a suit for 
confirmation of possession and declaration of title (the 
principal defendants admitting plaintiff’s possession 
and title), in which a vendee from such defendants 
intervenes and claims the property on the allegation 
of being in possession, — Held that such vendee must 
prove possession before he could question the plain- 
tiff’s title. Labia Ram Suhae Singh v. Labia 
O ojooDHYA Peeshad . . .5 W. B., 233 

15. DECREES AND DEEDS, SHITS TO EN- 
FORCE OR SET ASIDE. 

55 . Decree, Suit to set aside — 

Decree^ alleged to he fraudulent. — Where a decree in 
execution of which formal possession has been ob- 
tained is impugned by the party in actual 'possession 
as fraudulent and collusive, the onus lies on the im- 

pugners to prove their allegation. Eabta Khanhm 
j^-'Vise 23-W. B.,329 

56 . Deed, Suit to set aside — Al- 

legation that document is false. — In a suit for a 
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declaration that a document propounded by the 
defendant is false, it lies upon the plaintiff to prove 
that alleg.ation. Ram Nbdheb Koohdoo v. Gobttck; 
Chbndeb Moshanto . . .11 W. E., 230 

57 . R el ati 0 nsliip 

'between parties cts showing bond fides of transac- 
tion: — The relationship between parties to a convey- 
ance of property may be immaterial if the purchase 
is found tme, but is not immaterial where the ques- 
tion to be decided is whether the purchase was true 
or fr.audulent. The ma'e handing over of the pur- 
chase-money from one party to the other in the pre- 
sence of strangers, and the registration of the deed, 
ai’e not sufficient to prove the transaction to be bond 
fide. Peak Kishen Deb v. Lokenath Singh 
Mojoomdae . . . .10 W. E., 445 

58. — ' Suit for posses- 

sion and to have deeds declared fraudulent — Pur- 
chaser. — Tim plaintiff executed a deed of sale of a 
moiety and a lease of the other moiety of certain pro- 
perty to B. B instituted a suit under s. 15, Act XI T 
of 1859, which was dismissed. B then returned the 
deed of sale and lease to A, with the following 
endorsement under his signature: “Returned; no 
claim ” A instituted the present suit for recovery or 
possession of the said property, and the defendant set 
up in his defence that he had no right to sue for a 
moiety of the property, as the same had been con- 
veyed to B, and that the endorsement on the deed of 
sale was not admissible in evidence, as it had not been 
registered. Held that the onus was upon the defen- 
dant to prove his purchase. Gieish Chandea Boy 
Chowbhey V. Amina Khatun 

[3 B. L. R., Ap., 125 

59. ^ Suit to have deed 

cancelled as a forgery . — ^Under the special procedure 
provided in the Registration Act (III of 1877), the 
defendant, in whose favour a document was said to 
have been executed, succeeded in obtaining an order 
from the District Registrar for the registration of 
the same, although the plaintiff, who was alleged to 
have executed it, appeared before the Sub-Registrar, 
and subsequently before the Registrar, and denied 
executing it, and alleged it to bo a forgery.' In a suit 
brought under the above circumstances to have the 
document declared void, and to have it cancelled, — 
Held th.at, under the circumstances, the onus of proof 
was properly placed on the defendant. ilOHlMa 
Chbndeb Dhhe v. Jhghb Kishoee Bhuttachabji 

p. L. B„ 7 Calc., 736 : 9 O. L. E., 471 

60. Suit to set aside 

agreement on ground of fraud — Want of oppor- 
tunity of giving evidence in lower Court. — Where an 
appellant alleges that a razinamah was obtained from 
him by duress or fraud, the onus is on him to prove 
his allegation. Where also an appellant complains 
that he had not an opportunity of giving his evidence 
to the Court below, the onus is on him to show that 
ho tendoicd evidence which the Court rejected, 
Moxek Labb Opadhiya v. Jhgghenath Gubg 

[5 W. B., P. C., 25 ; 1 Moore’s I. A., 1 
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15 DECREES AND DEEDS, SUITS TO EN- 
iORCE OR SET ASIDE — continued. 

01 Suit to Bet aside order find- 

ing deed not genuine - Proof of bond Jidet — In 
a suit broigW to set I'ldo an ordoi of the Small 
Cause Court ui winch that Court had held thit a 
oertim detd n is mal i fide, —Held that the onns was 
on the plaintiff (o show that it was ctccntcd bond fide 
ISHAN ChAndea Das » i CKiirunmN Sowdaoar 

[2B li R.A 0,326 note 
S C ESHAN CnuNDEE Do33 « Eukepmooddben 
S oODAQDE 10 "W B , 412 

02. - Suit for deelaratloa of 


lusion in the case, it becomes the duty of the Court 
to go on to the ev ideuce on the other side, and ascer 
tain whether the trausictous which are the subject 
enquiry are fraudulent or valid IvADUitBlNse 
Do89U« UjrjrofoOBNA Date . 14 W R,289 

63 — — Proof of bona fldea of deed 

made under suspicious circumstances — 
Whero the -iiithenticity aud bond fidea of a hibba 


I, <14 W. R., 

04 . - — — Allegation of want of bonS 

fldes of trust deed — Where it la found on the 
-face of a deed creating a trust that the transaction 
is bond fide, it 'S for the creditors who impugn the 
bond fide nature of the trust to prove their pica 
RASnESnUBEE Dassebc Kbishh'a Eamuee Debba 
[ 2 Hay, 657 

05 Proof of mookteamama 

alleged to be forged — "Whero a mookteaniania 
on the authority of which a suit was brought was im- 
pugned by the defendant as a forgery, and as not 
executed by the party alleged to have granted it. the 
Court held that, notwithstanding Us attestation in 
due form by the Munsif < f Muttra, the onns was on 
the parties charged to prove its genuineness Bis- 
BAM Stuau ahaa Bisuev biwOH c Iwdpbjebt 
Koonwab . ew. B ,2 

60 Execution of deed by pur- 

0* ■* ‘ ^ . j j. j '"asnit 

" to set 

, ■ ■ ■ iiiing 

^ pur- 

chaser, who bad occasionally acte^ as her mooktear, 
—field that some eridcnce to impeach the deed 


ONUS OF*PROOP-pn»?.ntt^<f 5 
15 DECREES AhD DEEDS SUITS TO EN- 
rORCE OK bEl AblDE— ep»<is«erf 
shonld be ^ivcn by the phintiffs before the rmi9 of 
supporting it is thrown rn the purchaser TliA- 
KooB Dbes Tewabrt r Am Ho^szI^f Krav 

[ISB L R,427.21W R , 340 
li R , 1 1 A , 192 
S C m lower Court 8 W R , 341 

67 Execution of document by 

purda ladies — hndenee — Agency — The plaintiff 
sought to make two purda ladies liable on a documeut 
which he alleged had been executed by a third person 
as their agent by the Privy Council (revers 

mg the decision of the High C< urt) that strict preof 
of the agency must be given Azee700NISsa v 
Baqob IvHAN 10 B I, R , 205 : 17 W R , 393 

68. Suit to Bet aside deed on 

ground of fraud — Extalence of motife — In a suit 
by a judgii»cnt creditor to recover the amount of cer- 
tain decrees by attachment and sale, and to have a 
certain deed of bye mokasa w hich wvs set up by the 
judgment debtor s wife set aside as executed in fraud 
of creditors , where plaintiff showed the existence in 
the mind of the judgment debtor of a sufficient 
motive for the fraud, and alto that the said debtor 
was 10 ths management of the estate cUimed and in 
the receipt of its rents, it was held that plvintifl 
had started a prtmd fade case, which shifted the 
onus on the defendant to prove the ions fidea of the 
deed aowHCB AM Khak r Saehee'ca KnAircrtr 
[16 W. R, 507 

69 Suit to recover possession 

— Fraudulenideed . — In a suit to recover immoveable 
property alleged to liave belonged to the plaintiff's 
husband which she inherited from him, and from 
which, after seven years’ possession, she was ousted 
bj the defendant, whose possession was conferred by 
the M4gistrate under s 318 of the Code of Criminal 
Procedure, 1861 the defendants claimed under a deed 
of sale which the lower Courts found to have been 
executed m fraud of creditors —Held that, if plaintiff 
was in possession for seven years since her husband’s 

n 
. t 
■ 8 

BBS , . , .12 W. R., 166 

70 _ Suit to set aside compro- 

mise of claim — Conaideralton — Deputed adop- 
itou —The defendant, the divided brother of a 


reyance, thit the burd n of provm/ that the defen 
dant's ibjection to the validity of the adopti m was 
groundless and the conveyance therefore without 
tonsidcration was upon the plaintiff SvBBAHAirfA 

Attax c Venxata Ratab 

{X L B, 0 Mad,, 254 
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15. DECREES AlTD DEEDS, SUITS TO EN- 
FORCE OR SET ASIDE— coni!i«Merf. 

71 . Suit to set aside sale— 

gation of fraud. — N, as reversionary lioir of the 
former proprietor, and as now entitled to possession on 
the death of that proprietor’s mother, sued for land 
in the possession of C, who obtained it by purchase 
at a sale in execution of a decree passed on a bond 
granted by O, which bond and decree were alleged by 
JN to be fraudulent and collusive transactions. Sold 
that the burden was on the plaintiff to prove that the 
decree was fraudulently obtained, Geeesh Cnnir- 
DEE ChA-TTEEJEE u. Mohesh Chttndeb Nyaettnkae 

[10 W. B,, 173 

72. Transfer of interest in joint 

family by one member to the other mem- 
bers. — Where one brother of a joint undivided 
family transferred his interest in the joint property 
to the other brothers after a decree had been passed 
against him, although before attachment, — Meld that, 
when a question arose in such a case, the onus was on j 
the brothers to whom the transfer was made to prove 
the bond fide character of the transaction. Beojo 
Laie Sandeae V. Bhobo Soonbeeee Debia Chow- 
DEAiK . . . . .17 W. R., 499 

73 . Suit to set aside collusive 

decree — Suit hg Judgment-debtor on allegation of 
decree being fraudulent and collusive. — A, having 
obtained a decree in a suit instituted on a bond, pur- 
porting to have been executed by plaintiff’s father 
and one D, proceeded to execute it by putting up 
for sale certain rights and interests of plaintiff as the 
legal representative of her father. Plaintiff sued on 
the allegation that the decree was fraudulent and 
collvxsive, and that she had not been served with notice 
of proceedings taken in execution. Meld that it was 
for the plaintiff to make out her case of fraud, and 
that it was not for defendant to show that the decree 
obtained from a competent Court was not collusive, 
or that notice had been actually served. Mohima 
Chendee Mtheick v. Bttboda Soondtteee Dps see 

[12 W. R., 147 

74. Suit to have deed declared 

a forgery — Setting up forged lease. — JD sued T 
for arrears of rent on the allegation that he held 
a khusra jumma. T admitted only a lower rent, 
alleging that he held a jumma under a miras how- 
ladari pottah. D, failing in that suit, brought another 
suit for a declaration that the deed put forward by T 
was a false document. Meld that the plaintiff was 
bound to make out a primd facie case before the onus 
could be thrown upon the defendant of proving the 
genuineness of his pottah. JOY Chttndee Tupea- 
DAE a. Ram Chttee Doss . . 15 W. B., 117 

75. Deed conveying property 

to otber than legal heir — Suit by Mahomedan 
ioidoiufor share of property . — In a suit by a Maho- 
medan widow against the brother of her deceased 
husband for her share of the property of her hus- 
band, the defendant set up a tumliknamah by which 
the deceased conveyed the property away to the son 
of the defendant. Meld that the burden of proof 
was on the defendant, and that he was bound to 


onus OF PROOF — continued. 

15. DECREES AND DEEDS, SUITS TO EN- 
FORCE OR SET ASIDE —continued, 

adduce the very strictest proof of the conveyance, as 
it cut away property from the natural heir. The 
tumliknamah was rejeeted, having regard to its 
terms and to the probabilities and facts of the case. 
SADtTK Ali Khan r. Peaeee . 9 W. R., 142 

76. Voluntary deed— iiSwiV by 

settlor to set aside his deed,— One M (the original 
plaintiff) was priest in the family of the first and 
second defendants, and was treated with much kind- 
ness by the first defendant (A), upon whom he chiefly 
relied for advice .in worldly matters. A sum of 
R30,000, which was the bulk of his property, was in 
deposit in the defendants’ firm at interest. Early in 
1887 he became ill, and in June 1887 he expressed a 
wish to execute a trust-deed and an English will. He 
gave instructions to M tor the trust-deed. By this 
deed, which contained no power of revocation, he 
settled R30,0U0 upon the first and second defendants 
(who were uncle and nephew), as trustees to perform 
his funeral eeremonies and to carry out certain 
religious observances and to pay two annuities, each 
of R25, and with the residue to found a Sanskrit 
class. The deed provided for the payment during 
his lifetime, of a sum of RlOO per mensem for his 
maintenance and expenses, or such larger sum as he 
might require for such purposes, but in other respects 
it was not to come into operation until after his death. 
The will of even date gave certain property to his 
wife, and subject to this bequest gave the residue of 
his property to his sister. After reeeiving instruc- 
tions for these documents, M took them to an attorney. 
From these instructions drafts were prepared, which 
were read over to AT in bis room by the attorney’s 
managing clerk. Neither drafts, nor instructions, nor 
the documents themselves were, however, left with M. 
The drafts were then engrossed Af having made some 
trifling corrections in them. On the 23rd June 1887 
he attended at the house of the attorney. The 
documents were explained to him by the attorney, 
and were interpreted to him by a High Court in- 
terpreter. Af was then examined by a medical man 
with a view to ascertain whether he was capable of 
understanding what he was doing. M then executed 
the trust-deed and the will, and both were then duly 
attested. At the same time M signed the accounts in 
the defendants’ books, and the balance of the money, 
which stood to his credit over and above the R30,000 
comprised in the deed, was produced and made over 
to him, and he made it over to M to be kept by him 
personally. Shortly after this, Af’s sister and her 
son came to Bombay, land he fell under their in- 
fluence. He became dissatisfied with what he had 
done with the R30,000, and on the 21st November 
1 887 he executed a will by which he purported 
to remove the deed and the will of the23rd June, and 
he left the whole of his property to his sister. On 
the 2nd September 1888 his nephew took him to 
Surat, and on the 14th September 1888 at Surat he 
executed a deed revoking the trust-deed of the 23rd 
J une 1887. He also signed instructions and a power- 
of-attorney under which this suit was filed. He 
died subsequently to the filing of the suit, and his 
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16. DECREES ABD DEEDS SUITS TO EN- 
FORCE OR SET ASIDE— continued 
sister and execntnx became plsmtiS The plaint 
prayed that the deed of the 23rd June 1887 shoald be 
set aside on the gronnd of undue induencet etc > bnt 
the personal charges against the defendants were 


do The facts of the case brought it within the 
principles deducible from Andenon \ Slsv>orth, S 
Otff 154 Forehatov TFelsf'i/ 30 Seav ,243 and 
TFollaston v Tribe L R 9 Eq 44 Bai Mam 
OATBI t NASOKTAB GAUiIANSAS 

[I 1 . B , 16 Bom , 649 

77 Suit for cancellation of 

instrument -Act 1 of 1877 (Specific Relief Act), 
s 39— Fiduciary relationship — Undue laftuence— 
Gift to spiritual adeiser—Aet 1 of 1872 (Endenee 
Act), s 111 —In a suit under a 89 of the Specific 
Relief Act ^I of 1877) for cancclment of a deed of 


benefits to his soul m the next orld and his haring 
heard the defendant recite the holy booh called 
Bhagwat Almost immediately after execution of 
the deed the plaintiff repudiated it and sued for its 
cancellation on the ground of fraud Held that. 


(I of 1872) the burden rested i pon the defendant to 
show that the transaction was made without undue 
influence and in good faith and in the absence of 
such proof the plaintiff was entitled to obtain 
cancellation of the deed Sital Prasad r Parhhu 
Lai I L R 10 All B35 referred to SIawbp 
SiNOH r UUADAT Pabde I 1j B , 12 All , 623 

78 Deed of gift and endowment 

executed by Mahomedan widow in favour 
of agent — Fiduciary relationship — Burden of 
proving absence ofundae infiuence — An instrument 
executed by a wtdo v, after setting apart the rental 
of villages belonging to her as her patrimony to 
defray the expenses of her and her deceased 
husband a toiubs gav e to her managing agent who 
was her sole adviser the management of the endow- 
ment in perpetuity with the residue after the above 
expenditure should have been met for himself, so 


ONDS OP PBOOP — continued 

15 DECREES AhD DEEDS, SUITS TO EN- 
FORCE OR SET ASIDE— coBcfarferf 

donor who has acted independently of him In a 
amt by the agent's representative to have the gift 
eqfon^ against the widow s successor m the estate, 
this burden bad not in the opinion of the Courts 
below with which their Lordships concurred, been 
sustained and it was 1 eld that the gift bad been 
t^htly set aside IVajxd Khas t Ewaz Ali Khak 
fl D B , 18 Calc , 646 
L B., 18 I. A., 144 

16 DEED EFFECT AND OPERATION OF 

79 Deeds of gift between joint 

brothers of part of family estate— Deeds of 
parlUioa — Subsequent partition between them of 
residue — Two brothers the only members of a joint 
Hindu family, executed aud registered mutual deeds 
of gift to one another of then interests in specified 
portions of tbeir family estate In after years tl e 


to adduce that proof SuA^ Chakd Pal i FaOTAP 
CaoimsB Pal I L B , 25 Calc , 78 

TD B , 24 I A , 186 
IC W 17.604 


17 DOCUMENTS RELATING TO LOANS 
EXECUTION OP AND CONSIDERATION 
FOR AND CASES 01 MONEl LENT 

80 Bzecution, Admission of— 

Suit on document — IVhere a defendant admits the 
execution of a document upon wh ch he is sued the 
onus lies ou him to get nd of the effect of such sdmis 
sioQ 1 eebath Babaji v Gulabchand Kauanji 
[ 1 Bom , 85 

Uosooim Nabaut Deo t Jo>ABDUir Det Bob 
NICE 15 W B., 208 

8 L Mortgaye deed, 

Pottettion under— IVhero the execution of a mort- 
gage deed was admitted and long possession of the 
mortgagee under that decree was established — Held 


[2 Agra, 202 

02 mortgage deed — 

Xegistralien Act (III flS77J,e 59 — Lndorstmeni 
certificate by Registrar —In a suit brought by a 
mortgagee upon a mortgage by conditional sale for 
payment of the mortgage-debt or m default for 
foreclosure one of the defendants not being one of 
theonginal mortgagees, but a purchaser at auction 
sale uuder a Rent Court decree, resisted the suit 
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EXECUTION OF. AND CONSIDERATION 
FOB, AND CASES OF MONEY LENT 
— continued. 

and pnt the plaintiff to pi oof of the document un- 
der which he claimed. Held that the mere pio- 
duction of the deed of mortgage which had been thus 
questioned, and the fact that that deed of mortgage 
contained an endorsement certificate by the Begis- 
trar in the usual manner under s. 59 of Act III of 
1877, were not sufficient to shift the burden of 
proof on to the defendauts. Ma*ioh:ati Sikgh r. 
Sttmieta Kttae . . I. Ii. E., 17 AIL, 428 

S 3 , Consideration, Payment of - 

JRecital in deed — Presumption . — When it has been 
found that a deed has been duly executed, and that a 
certain sum of money has passed in consideration of 
that deed, and where there is a recital in the deed 
of the fact that the balance of the cousidei'ation- 
money was paid previously to the execution of the 
deed, then there is something more than a presumption 
that the whole consideration has passed upon the 
deed. Doutjn Singh v, Bhuggobuttv Debea 

[8 W. R., 215- 

84. Presumption as 

to bona Jides.— Where a mortgage is found to be 
genuine, and the receipt of consideration admitted, 
the Court is bound to assume, unless it be shown to 
the contrary, that the transaction was a real one, 
,and that the consideration money was paid. Badua- 
"jTATH BANEB3EE v, JODOONAIH SiNGH 

[7 ■W'R.,441 

85. Deed of sale — 

Aclcnowledgment of payment in deed — Delivery of 
deed — In a suit to recover the balance of purchase- 
money alleged to have been due upon the sale of a 
decree where the plaintiff’s case was that the consider- 
ation-money was not paid, but a rooqua given for it, 
payable when the mutation of names took place, 
— Held that the onus of proving non-payment was 
thrown upon the plaintiff in consequence of the 
acknowledgments she had made of the receipt of 
the whole purchase-money, i iz., an admission which 
was made and recorded under Act XX of 1866, at 
the time when the deed was registered, and again an 
acknowlegment made in the petition presented to the 
Gourt which made the decree for mutation of names. 
Although when a deed of sale containing: an acknow- 
ledgment of payment is written, payment is not made, 
it may become an acknowledgment afterwards, i.e., 
when the deed is handed over. Aleee Shah v. 
Amanee Begum . , 19 W. R,, 149 

— Proof of execution and 

Tjona fidos oi 'tra-nsaction — Suit on morigage-^ 
bond. hero a claim is mide nndev an nlle..cd 
mortgage against a bondjtde purchasoi for value, and 
the defend int puts in issue the genuineness of the 
transaction,^ the onus is upon the plaintiff of pioving 
prinid facie the bond Jldes as well ns the actual 
execution of the mortgage ; and if the Court dis- 
credits (be plaintiff’s witnesses ns regards the bond 
fides of tbe traiiRaction, it is at liberty to dismiss 
the suit, nltUougb the defendant gives no substati- 
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tial evidence of fraud. BRAaESHVTAHA Peshkab n. 
Budhanuddi 

[I. Ii. R., 8 Calc., 263 ; 7 O. L. R., 6 

87. Proof of execution and con- 

sideration— -S'?*? it on bond . — In a suit on a bond, 
the plaintiff is entitled to reco\ er upon showing that 
it was executed by the defendant. The onus' lies on 
the defendant of showing the want of consideiution. 
JuGGUT Chundeb Chovvdhby I). Bhugwan Chun- 
dee Futtehdde . . Marsh., 27 : 1 Hay, 57 

. [1 Ind. Jur., O. S., 67 

Kurufool Kooeb 1), Bajkaeee Kooeb 

[17 W. R., 439 

88. Receipt of consideration— 

Smt On bond. —Though a bond may be genuine and 
duly executed, the receipt of consideration must never- 
theless be proved. Ghansam Singh v. Chokow- 
eee Singh . . . "W. R., 1864, 197 

89. Payment under 

letter of afsignment. — When a defendant admits 
execution of a bond, but denies receipt of considera- 
tion, the onus of proving receipt i s on the plaintiff. 
When a defendant admits having written a letter of 
assignment directing the plaintiff to pay certain 
sums of money due by the defendant to the third 
parties named in the letter, the plaintiff is bound to 
prove such payment. Boor Mungue Singh v. 
Anund Boy . . . .3 W. R, IH 

JhaiiOo V. Fubzund All . . 5 W. R., 20 

90. Proof of consideration— 

Promissory note — Suit bit professional money-lender 
against a young man recentlq come of aeje ~ Pre- 
sumption— He gotiable Instruments Act (XX P’1 Oj 
lS8lJ,s. Il8 — Evidence Act (I of 1872J, s. ltd, 
ill. (c). — Professional money lenders sued a young 
man recently come of age to recover cert.ain loans of 
money alleged to have been advanced by them to 
h\ra on promissory mtea. The defendant, who under 
the will of his father was entitled to a largo property 
but had not yet come into possession of it, was of an 
extravagant and reckless chat actcr. He pleaded, ns 
to part of the consideration for the mtes, that he did 
not receive it, :ind as to a further part, tliat the con- 
sideration was immoral. In dealing with the case 
the Court laid down the following propositions, not 
as rules t>f law, but as guides in considering the 
evidence in such a case : ( 1) That upon the above 

facts the ordinary presumption that a negotiable 
instrument bas been executed for value received was 
BO much weakened that the defendant's allegation 
that be had not received full considcrutiou was sufli" 
cient t) shift the burden of proof .ind to throw upon 
the money lenders (the plaintiffs) tho obligation of 
satisfying the Court that they hud paid tlic consider- 
ation in full. That is the practical effict of ill. (r) 

I to B. 114 of the Evidence Act (I of 1872). (E) Where 
1 the plaintiff, in answer to such a defence, aflirmed that 
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he had paid the consideration in full, and was corro 
borvted by liis boots and vritaessee the onus of proof 
ogam shifted over upon the defendant (3; Tha 
burden of proof thus thrown upon the defendant 
could only be met by a perfectly truthful and bar 
monious statement winch the Court felt able to rely 
upon with couBlence In the absence of this the 
onhnary presumption laid down in. s 118 of the 
Negotiable Instruments Act (XXM of 1881) must 
prevail, i*«, that until the contrary is proacd the 
presumption should he made that every negotiable 
instrument was made for consideration Moti GiT 
XABcnAND t Mahomed MEnoi Iharu Topam 

[I L E , 20 Bom , 367 

91. Proof of con 

sideraUon for o registered tnorfijage — Income-tax 
returns — Ittdence let (I of 1S72J, st 76 and 77 
— The defendant m a suit for money secured by 
registered morteage to be paid bv him to the plaintiff 
domed the consideration of which he had, before »he 
registering officer, acknowledged the receipt The 
•original Court, which dismissed tho smt, would net 
base decided m favour of the defend uit but foi lU 
having been shown on an inspection of copies, oflici* 
ally certified, of income tax returns made by the 
plaintiff that ho had nrt stated the interest accruing 
on tho mortgage as part of lu« income This judg* 
nient was reversed in appeal The Judicial Commis* 
sijner was of opinion that the certified copies 
should not have been admitt d tu evidence, lu 
reference to ss 70 and 77 of tho Indian Evidence 
Act (I of 1872) , and also that, assuniiug the false 
statement of me mt to have Keil made, it still 
> luatncd unproved by the defendant tliat the ac 
knowledged consideration had not been pud The 
judgment of the App Hate Court vias affirmed bv 
their Lordships, vvho concurred lU the opinion that 
the returns if tho plaintiff had wrongly omitted to 
mate a full return of me mo, would not have had 
any weight in cliaugmc the onus which lay upon 
■the defendant of showing that no c usidcration had 
passed for this mortgage All Kuan BAiiiDint i 
Ivdab rEBSHAD . I L R , 23 Calc , 050 
[L. E , 23 I. A , 92 

02. Suit on hand — 

PrOif of consideration tchere defendant dimes and 
proves thit he achnoirJedffed receipt of it — In a 
suit on a bond, plaintiff rested liircasc entirely opon 
the bond and the defendant’s acknowledgment therein 
thit RSCOOvvas received in cash At the trial the 
defendants proved that acknowledffmcnt to be ficti 
txous, and that oily a part of the money had been 


V, '•* . L<., 0-4 

93 Proof of amount due— N hi/ 

on lend — In a suit cn a bond, it is £ r the pliiotiff 
to prove the nmoaiit cf the debt, and tlm w II Tie 

TOL. IT 


omrs OF PEOOP— 

17 DOCUMENTS RELATING TO LOANS, 
EYbCUTlON OP. AND CONSIDERATION 
for, and CASES OF MONEY LENT 
■—continued 

done sufficiently m the first instance by proof of the 
evecutionofthe bond Itisfor the defendant to prove 
ID answer if be can, that such amount is less thau 
the sum sued for, Sitabauaitab t SAsru aiyae 

[1 Mad , 447 

94 — Eeoital m bond -Consider 

attott —The plaintiff sued ou a bond, which recited 
that the defendant had received the consideration 
meutuned in the bond Held that the onus was ou 
the defendant to show tint the recital m the bond 
was not correct Pri-Li BiBi i BassIbuoi Midha 

[4 B Is R , F. B , 64 

S C. FooIiEb Bibee v Bassirudi Miedha. Bama 

NaTU CHirCEEBBlTITr t, 1 OSfAHATH ROT 

[12 W R, F B, 25 
RpanooNATn Doss v LrenuEB Nabain Singh 
yO W. R, 407 

95 Admttgtan~— 

Consideration — A sued B on a bond in vvhicliitwas 
recited that B had received tho amount S, in hia 
written statement, admitted exec itioa but stated that 
he received the amount luentioued therein, not 
under tho bond, but on the pledge of certain jewel, 
lery Beld that oa tlieadmiisi n of the execution of 
the bond, which contamed ihe recital of payment, 
the onus was upon B to prove that piyment had not 
been made under the bond ManielaZi Baboo \ 
Ramdas Mazoaidab 

[1 B. L E , A C , 02 10 W R , 132 

90. Proof of want of consider. 

atton— ;S'Ki2 for money due on b nd —When in a 
suit foi money due on a bo id both the execution and 
*tbe receipt of the considcratioa are denied, the defen 
dint must prove the latter plia if the execution ho 
cstiblishcd ly tho plaintiff. KIS^E^DTAB bivoji 
« MohOiiuB Lald . . 2 Hay, 3Sl 

07. Suit on bond-— 

Onus fAroten on urongpnrfu, Tffect of —The defen- 
dints ID a suit On a bond admitted the execution of 
tho bond, but denied that they hid received, as the 
lend recited they had at the time of its execution, 
the consideration for it The C urt cf fiist instancy, 
instead of calling on the defendants to istablish tho 
fact thaV they had not riceivc,! the c nsiderati n for 
e circum 
0 pioduce 
the bond 

, m The 


establish that !>'' had, uit at the time alleged in the 

9 B 
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OKUS OF PROOF— coMitniifit?. 

17. DOCDMERTS EELATIRG TO LOARS, 
EXECUTION OF, ARD CORSIDEEATIOR 
FOE, ARD CASES OF MOREY DERT 

— continued. 

bond, but at some subsequent time, paid to tlie 
defendants tbe consideration for tbe bond. Makttd 
V. Bahoei Lal . . E Xi. R., 3 All., 824 

98 . YTon-reeeipt of full eonsi- 

deratioa— 'Siiii on bond. -l-a a suit for money due 
on a bond between tbe representatives of tbe original 
parties to it, tbe defendant attempted to reduce tbe 
claim ou tbe ground that tbe money bad not been 
received in full,' tbe bond having been given partly in 
respect of an old debt, and partly in respect of a 
credit, in account, upon wbicb tbe debtor bad not, in 
fact, drawn certain items. Tbe Judicial Committee 
concurred with tbe High Court, wbicb bad reversed 
so mucb of tbe decree of tbe Coui-t of first instance 
•as disalloa-ed these items; tbe latter Coart not having 
correctly adjusted tbe burden of proof, and having 
acted as if tbe plaintifi bad relied on bis own books to 
prove tbe debt, besides having erred iu weiabing tbe 
evidence. IIajeswaui Etjah v. Eai Bal Keishax 

[I. L. R.. 9 Alb, 713 
L. R., 14 I. A., 142 

99 . Judge’s duty to decide 

secuadUTu allegata et probata. — The plaintiffs 
sued upon tuo bonds executed by tbe defendant in 
tbou' fatboi-’s favour, one for E200 aud tbe other for 
E99-lo annas. The defendant in bis written state- 
ment, as well as iu bis depositionj admitted execution 
of tbe bonds in question, but pleaded non-receipt of 
consideration. The Subordinate .Tudge held that tbe 
bond for H200 was not proved, but awarded the 
claim upon tbe other bond Ou appeal, one of tbe 
issres i-aised by the A-sistaut Judge was — are tbe 
bonds in suit proved? He held that the pfiaiutiffs 
bad failed to prove execution of tbe bonds, and 
dismissed the claim in toto. Keld, revcisiue: tbe 
decision of tbe lower Court, that tbe dcfeiidautbaviuer 
admitted cxccutim of the bonds iu question, the 
Assistant Judne acted illegally in tbe exercise of bis 
jurisdictio i iu raising tbe question of tbe execution. 
The firat rule of adjudicatiou is that a Judno shall 
decide seeunduni alleffnfa et prohata. The oily 
question that could be tried iu the present case was 
non-receipt of consieleration. Goeakh B.vbaji r. 
Tithal X'aeayax . . I. L. R,, 11 Bom., 435 

100 . Allegation of payment — 

AUcjatlon of loss of document . — The plaintiff in a 
suit on a bo-ui for money accounted for not producing 
it by allctrinu tbit the dcfcnd.vnt bad stolen it. The 
defendaut admitted tbe execution of the bond, but 
alleged tb.it bo bad pi.iid it. Held that tbe defen- 
dant was b mud to bcirin aud pirovc piaymcnt cither by 
the piro.luction of tbe bond or other evidence, or bv 
1 oth. Cncyi Kcau r. Udai 11 vvr 

[I. L. R,, 6 AU., 73 

101. -- - Plea of payment — Unit on 

fcu-l — .■itiejei tlefl vf ofiliffors. — 'Jlic 

pbiittili sued on a bond nude in bis favour by tbe 
lit ft lulaiYs. which he albvcd laid been stolen by llio 
difcudants. Ihe d..feml3nts, while admitting the 


ORUS OF PROOF — continued. 


17. DOCUMENTS EELATIRG TO LOaiRS, 
EXECUTIOR OF, ARD CORSIDEEATION 
FOE, ARD CASES OF MONEY LENT 

— continued. 

execution of tbe bond, pleaded payment, and that tbe 
bond bad been returned by tbe plaintiff to them. 
They did not produce tbe bond, nor did they offer any 
evidence of tbe alleged payment. Held that, as the 
defendants admitted tbe bond aud pleaded payment, 
tbe burden of projf of such payment lay on them. 
Satji bin Satu V. PatIiH . 8 Bom., A. C., 189 


Mehekoonnissa V. Abdool Gunee 

[17 W. R., 509 

102. — Bond in favour of one un- 

divided brotEer for tbe benefit of himself 
and others — Suit hy promise alone — Payment to 
younyer vndivided brother — Discharge. — In a suit 
ou a bond executed by the deceased father of defen- 
dants, in fav our of tbe plaintiff', tbe defendants, while 
admittiuET the bond aud tbe cousidcraticu for vvbicb 
it bad been given, contended that, inasmuch as plaintiff 
bad four undivided bi others and tbe deed bad been 
executed iu bis name for tbe benefit of biinself aud 
bis biotbers, tbe latter should have been joined as 
plaintiffs, aud that plaintiff could not maintain ^e 
suit alone. They also pleaded payment to plaintiffs 
undivided xoiiugcr brother, wbicb payment, the.v 
contended, -was bindiuc: on tbe plaintiff. Held that 
plaintiff was entitled to sue for the family debt 
without joining bis uudivided biotbers, the wntract 
ou which the suit was based being in plaintiff’s sole 
name and not purperting to have been obtained on 
behalf of any others but himself. And that, as to tb ■ 
naynient pleaded, if true, plaintiff was, as I'c'S''™' 
the promisor, tbe only persm primd facie entitled to 
pajunent; it therefore lay on the piouiisor to show 
that a payment to a third jiarty was binding on e 
plaintiff, which had not been clone. The^ coiitcn ion 
that payment to any member of tbe family was oj 
itself necessarily binding on the member who twK 
the contract, could not be supported. 

rwKTTT 7- 111.1111X10X1117 . I. L. R., 22 Mao., 


103. Bond in favour of one co- 

sharer — Payment of such bond made to anoiucf" 
co-shaver xclten a discharge, — Where a ^ 

one member of a joint family has been paid uv * 
debtor to another member of tbe family, the qius : 
whether sucli payment operates as a_ diseii-ug 
dciiends on the circumstances under winch * ' 

nvule. A and B. were niembci-s of 3'"“^ / . ' 

fainilv. Both managed tbe joint property foi ‘ 
cominon benefit. Each used to recover debts lun' ^ 
bonds taken iu the other’s name. In 1 S90 dofem . 
passed a bond to A. In 1832 he passed a 

loud to B, tlie consideration for which was ^ 
be the balance due on the former bond. 
qucntly A sued ilcfcmlaut on the b.'iul j 

Jleld that nmlcr the circum4anccs the_ 
bond passed to B operated as a valid discharge - 
A'< claim under the* previous 1 ond. , 

T,\ri'A r. CiLVN-MABBvrrA I. 'Ll. R., 24 Bom., 

104. Suit for money lent on ac; 

knowleclgmcnt — Pri-rf of cjrsideratien. '> i'' ‘ 
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Ilje plaiutiff sued to recover money lent relymg upon 
a samadislat or acLno^vlelgmejit of debt given I y 
the defenilvut — Held that s 9 of Bombay Rc^nU- 
tion V of 1827 contained the rule of law applicable 
to the case and that tli onus lay on the defendant to 
prov e that ha bad no received full consideration for 
the achnowlcd 'ni--iit of mdehtedncsa he had anbscnbid 
MOTI KiHANJI V DlPomND ViRCHAM) 

[5 Bom, A C, 81 

105 Suit for money lent -Ad 

mission oj receipt of note —Where a plaintiff 
suing for jcpiymcnt of a 1 au fails to proie t the 
aatisfaction of the Court that n pledge illeccd to 
have been made as security was made li«ia nevertheless 
entitled to a decree unless the Court holds tha‘ the 
loan itself was not made A party admitting 
the receipt of a note for U 1,000 oa loan Iccomes 
primarily liable for it tj the leuder, and it is f r 
him to show that the advance was made, nit on his 
credit hut oa that of some o‘hcr persin Mokobub 
D oss V Qukoa Peesbad 2 N "W, 264 

108 Suit for value of hundi— 

Proof of pay ^nent — Possession of hundi — Oa 2nd Au« 
gust 1872 A AT filed a pUmt ajsinst Jf H and VR 
in which he alleged that oa lit April 187<J il 21 had 
" t AM 

• ' ' Its hun (| 

it , that 
f r the 

purpose of obtaming piymcnt of the amount from 


admission by 31 11 of thediavviog of tbcliundi for 
value received Uid on him the burdm of proving 
payment, and tliat, though the possessiin by Jf A, 
I f the hundi was a eircuraataucc m his favour, yet 
ai it did not in itself amount to picof f payment, 
tie onH* prohandt was not thereby shiCtelon toUm 
plaintiff Anppi IfAEiir r Manji IIav»bij 

[I L E , 1 Bom , 285 

J07 Stotement in ikrar reser 

ving equity of redemption — iorjo/docHmea/ — 
Absolute sale. Deed of — Plvmtiff sued for coitfirma 

J r - 1 i. . _ fi -» — peitv 

The 

olutc 

time 

as the in rt ago > Inch rcsen ed the equity of re Irmp 
ticD to the 11 ertgagor This ikror w as m nle ov rr to 
voi. IT 


ONUS OF PROOF — continued 
17 DOCUMENTS RELATING TO LOANS, 

EVECunoNor, and consideration 

FOR AND CASES OF MONEY LENT 
—concluded 

the defendant the mortgagor Plaintiff’s allegation 
was that the ikraruamah was returned to him by the 
mortgagor, who thus surrendered the equity of re- 
demption Defendant all'-gcd that the ikrar liad leen 
lost and had samehow found its way to th plaintiff 
i/efd that the presumption of law was in favour of 
the plaintiff, who had possession of the ikrar, and 
that the onus of proving its lass lay upon the defen 
dant Raj Loouab Sivon r Ram SunAVE Rot 
[11 W R.. 161 

103 Satisfaction of decree — 

Proof of payment made out of Court — Statement tn 
receipt — Where money was paid in satisfaction of a 
decree uotthrougl the Court andareceipt was tateu 
but cxecuti n was afterwards enforced in a suit f r 
refund of the money so paid, -LTe/d tint the state- 
ment contained m the rectipt to the effect that tli 
dec ee had been satisfied was sufficient to shift iho 
burden ofpreoftothe defendantto show that u was an 
inconect statement Datiata t GANEsn SuASxnt 
[I Ij R , 4 Bom , 295 

18 EASEMENTS 

109 — Claim to restrain exercise 

of proprietary rights— Crunmaf Procedure 
Code (Act X of ISbSyl e 147 — The right to n, 
stran another from eternsin* ordinary proprietary 
ruhts ovet his own land is of the i a uu of an case 
luentdfferent fiom the ordinary rights of owners of 
land, t e burdei of pr of would therefore lio upon 
the party alleginsr such r„hts Hasi Moblv 
Tbaxcb » Kissbk 

[LLR,11 Calc, 52 

110 — — Right of way or water 

course over land— iSwif to haie rtyki to easement 
delemiiined after order of Magistrate under s 533, 
Crminaf l^rocedure Code, 1S72 — Rhore th-* ii„ht 
tnliarea way or watei course over certain land is 
disputed ly the owner thereof and an oid i, under 
8 533 of the Code of Crim nal Procedur , has been 
passed by the Masri tiatc in favour of the person 
claiming the n ht the fact of such an crd'*r 1 aving 
been made will not he sufficient to rel evo the 
latter from the onus of piov ng the cla in lu a sub 
sequent suit by the owner to istabl sh his right ti 
the exclusive us-* of th» land tu-'kax Shan v 
Abe I Strdar, SI Jl P , 140 dissent d from Omior 

I CHBaev Det V Lusiir Movee Bewa 

ES C. L R , 665 

111 Eight of way-5tii; for de- 

daraiion that party uha has obtained «» order 
under s 320 Criminal Procedure Code, lS61,has 
no right nf may — I roof of right to possession - 
In a suit for adcclara'iou tint defcmlint lud , on ht 
of way over certain land bclou^iuir to the pli ntiff, 
wlierc it at pears that the defendant lud ob ui icd an 
order from the Mag strvte m dcr ihcCrnnHl pr<- 
cednreCode, 1861, s 320 it was held that the ciiua of 

9 6 2 
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onus OF PH OOF — coTiiimied. 

18. EASEMENTS — concluded. 

provine an easement did not lie with the defendant, hut 
that it M'aB for the plaintiff to prove that he was 
entitled to exclusive possession. -PTTCffAi Eha 2 < v. 
Abep Sebbae . . . .21 'W. H., 140 

112. HigM to water— Suit for re- 

moval of outlets for water ; plaintiff alleghtg right 
to its exclusive «se.— In a suit for the removal of 
certain cutlets made by defendant in an aqueduct, on 
the ground that plaintiff was entitled to the exclusive 
use of the water of the aqueduct, where the defence 
set up was that the portion of the aqueduct to which 
the dispute related was where water flowed ttircugh 
the lands of the defendant’s zamindari, — Held that 
it was for plaintiff to make good the title he alleged. 
Okbaet V. Kisbek Sookbbeee Dossee 

[15 W. E., 83 

19. EJECTMENT. 

113. Suit for ejeetment— iifMJif- 

ation Act, 1859, s. 15 . — The law obtaining in India 
requires that in actions of ejectment the Courts 
should always enforce the rule that a plaintiff must 
recover by the strength of his own title ; and a party 
who might have shifted the burden of proof, if he 
had proceeded under s. 15 of Act XIV of 1859, 
cannot, if he let slip that opportunity, obtain the 
same advantage in an action of ejectment. Daba- 
BHAI NABSIDAS V. StTB-COBEECTOB OE BeOACH 

[7 Bom., A. C., 82 

114i^ Trespass— Froof 

of title. — In an ejectment suit, the defendant, though 
a trespasser, is entitled to require the plaintiff, who 
seeks to eject him, to prove that he has a superior 
title. Kabu r. Babstj . I. L. E., 19 Bom., 803 

116. Defence of right 

of permanent ocenpaneg — Defence of special 
character. — In suits by the trustee of a temple to 
recover possession of certain lands ivith mesne 
profits, defendants set up in defence that they were 
absolute owners of the land in question, or, at least, 
were entitled to rights of permanent occupancy. In 
support of the latter contention, they relied, inter 
alia, upon certain pymash documents, which con- 
tained the word ulavadai,the use of which term, they 
contended, established the alleged right of permanent 
oceupancj'. Held (1) that, whore the occupier of 
land resists a suit for ejectment by setting up a 
claim of n right of pcimancut occupancy, the 
onus of e.^tablisbing snch a right lies on the 
deffudant, inasmuch as by it he seeks to dcro- 
g.ito from the ordinary incidents of property; 
and (2) that _ the right c.vprcsscd by the term 
ubivadai (which means an act or right of 
ploncbing or cnltivnting lands) cannot be :issumcd 
to be a permanent lipht. ItABGASAXfl IIeddi r. 
G>'AKA SAXUIAETIiA rAXPAUA SAKXAPlir 

[I. h. H., 22 ATad., 264 

11 3. ^ jj { {{ a i i o n — 

Tcu -n ben a plaintiff seeks to eject per^ons 
from j-rmri'"? claiintd 1 ) 3 ' biit , on (be gronud that 
lliiv' an in uiongful p sufsion of tlie I'rcmisis. he 


onus OF .PEOOF — continued. 

19. EJECTMENT— co«c?«de(f. 

is bound to show that he or some of the persons under 
whom he claims have been in possession of the pro- 
perty within twelve years before suit. A mere 
allegation in the plaint that the persons sought to be 
ejected were the tenants of the person through whom 
the plaintiff claims will not shift the burden of 
proof. Fao Karan Singh v. Dalcar Ali Khan, L. 
■F., 9 I. A., 99, explained - and distinguished. 
Gopattb CBrxjKDEE Chbceeebbttt V. Nibmoxex 
Mittee . . . I. Ii. E,, 10 Calc., 374 

117. Claim to joint 

ownership. — In a suit to eject the special appellant 
from a portion of a house which he claimed to be iu 
possession of as part owner, — Held that the lower 
Appellate Court was wrong in laying down that it 
was not called upon to decide whether the defendant 
was entitled to share in the house, as the onus of 
proving an exclusive title to the jiroperty lay on the 
plaintiff. IsuBJr v. Kbatiza 

[2 Bom., 189 : 2nd Ed., 181 

118. ’’- Proof ^ of posses- 

sion.— Queers — Wliether a plaintiff in ejectment is 
entitled to succeed upon mere proof of antecedent 
undisturbed possession. JoxTAEA DasSEE r. Maho- 
xiED Mobaeuck 

[1. 1). E., 8 Gale., 975 : 11 C. L. E., 399 

119. — ^ Ejectment, Evidence of — 

Presumption of acts of Courts being bond fide.~- An 
ejectment alleged to have taken place under direct ac- 
tion of Court, and supported bj' documents ismed by, 
and filed in, tbe Court, must bepresumedto have been 
real and bond fide, until tbepart 3 ' ejected proves that 
all those proceedings were fictitimrs, and that he never 
lost possession of the land, but still bolds it. BebU' 
eubdex Haxiet Muilick . 5 W. E., 180 

20. ENHANCEMENT OF EENT. 

120. Suit foi’ enhancement — 

Fair and equitable rent. — A plaintiff wlio sues for 
oibanced rent is bound to prove that tbe present rate 
is not fair and equitable. Hibes v. Jxxbae 

DTJi ...... IW. B.,3 

Goiaai Axi V. Gobab Labb Taooee 1 W, E, 56 

St^AIEEEA KBATOOX V. GOBAB LABB TAGOEE 

[IW. E., 68 

121. pemjr.l Tenaonj 

Act (TUI of 1SS5J, ^<•. 7 and ISS—Cus- 
tomary rate of rent — Fair and equitable rent. — In 
suit for cnbauccmcnt of rent of a tenure under s. 7 
of tlio Bengal 'J’cnniic.v Act. it is for tbe plaintiff !n 
start'liis case b^v ])ro)ing that tbe existing rate v as 
i'tlow tbe enstomrir 3 ' rate pay.ablo b 3 ' jiersous boldmg 
similar Icmires in tbe vicinitv, or llait it was not 
fair and equitable, before tin- onus can be sbifttd b' 
the elcfe-udant to prove that ibe e.-dstii g rent was^fa'r 
and eqnit.ab.'e. IIek Cbaxhea Ciiowniinvr. KAm 
r.iASAXXA BnAB-rni . I. !>. B., 20 Code., 833 

132. Art Xof 1S:<9. 

I’d.-S. 13 . f Ait ,X of 1859 wfi.s apjdicntde, tot 
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OITUS OP PROOF— eoH/»HU5if. 

20 ENHANCBME^r OF RENT— coa/jniierf 
merely to raiyats liaving ri.'lits of occupancy, bnt to 
all under tenants and raiyaU ilieU dloid camot, 
by giving no ice of euliancemeat, compel the tenant 
to pay more than a reasoiable rent, and ho cannot 
enhance without notice sp^'Cifying th.«. grounds of eu* 
hancement The ouus of proi lug the existence of the 
grounds alleged is upon the landlord Bazbimath 
AIandal I Binodkau Sev 

[IB L R , P. B , 25 . 10 W. R , P. B , 33 

123 — — Ground of cii 

Tiancement-^Act X of iSaS, a 17 — In a suit for 
enhancement of rent, oi the giound that “the pro 
duceand productive powers of the land have increased 
•otherwise than by the agency or at the expense of the 
raiyat,” the onus is upon the plaintiff to prove the 
grounds upiu which he seeks enhancement Raj 
EB isirxA 5 /ooeebjbe t JaAir CffARAfo OoBArtr 

[6 B li R., Ap , 122 15 W. R , 109 

UntriniAJ Koobwau l Oosara Nabaik Boon 
T vAB . 16 "W. R , 2 

124 Jict A of 1859, 

a 27, el 2 —Where in a suit for cnhascement on 
■the ground that the productive powers of the land 


■has been increased by other means lies on the plain 
tiff FuLiwBinAnibENv Watson 

[BLR, Sup Vol , 904 
8 C PoolinBehabse Sein ti Watson 

[9 W. R,, 190 

Overruling Nobeen laisSBx Bose v Shopat. 
s)OiiAii . . 1 'W. B , 24 

125 — 27atare of ten 

oficy — Grounds of enhancement — Inasmt to recover 
rent at an enhanced rate after notice had been granted, 
-a kabulut was put in in support of the plaintiff's 
case and admitted by defendants A pottah put 
in by deftndants was found by the lower Court 
to bo a forgery Meld that plaintiff’s coutentioo 


grounds on vv hich ho rested Lis right to cnhauce, ii* , | 
excess of area, increase of pr-jductivciicss apart from 
the tenant’s agency,anil increase in the value of pro- 
ducc. Golau All p GopAi Lall Tqakoor 

[9 W. B., 65 

S C on appeal to the Privy Council, Soorasoon. 
SBRT Dsat r. Goiau All 16 B Xi R , 125 note 
[19 W. R,, 142 

123. — Purchaser of 

aaiate settled »» perpetuity —When the purchaser rf 
moiety of an estate, settled in perpetuity some yean 


onus Op PROOF — continued, 

30 ENUANCEilENT OP Rl NT— 
ago according to a jaiuvbandi then made does 
not sue directly to set aside the jamabaudi of settle 
ment, but many years aftor the settlement he sues to 
cnhanci. the rents ci tcred therein to entitle hiin lo 
succeed he must show that since the p iiol of settL 
meut circuinstauces have occuiTcd whah have tended 
to raise the value -of the raiyat’s lands, and coiise 
qucntly to entitle him to an increased share of the 
surplus profits arising fiom the lauds RaU Lochon 
Paci t Pbojo Mohinee 

[W. R., 1834, Act X, 118 

127 A»mi/or rates 

— Where a plaintiff sues for cnhauccinaut, oa the 
ground tliat the defendant toes not pay the rents pud 
by others iiithe neishbourhood for simiUr lands, and 
the defeudaut denies his liability to pay such re its 
omag to ha hivicig caakunn pottahs the oaas a 
on the defendant to prove those pottahs PbA'tnatu 
Rot cuowDiijjy v. MonBUOOXiEtN Ahmed 

[6 W- B., Act X, 39 

128 Cutiom to es- 

empt certain lant —In a suit for enbancement, where 
the defendant pUads that lent his been assess'’d on 
lands covered by hedges and ditches and forming 
boundaries between fields and that according to cus 
tom such land >s not liable to p ly rent at all, the 
onns IS on thedefendant to prove the custom Haboo 
CUOWDE&T V JorBSSOl. NrNSBR 

[9 W. B , Act X, 43 

129 Excess Ian Is — 

In a suit for eohancemeDt of rent on the gioand 
that defendant bolds land in excess of what be pvys 
leut foi, it IS plaintiff s duty to show that tho lands 
in question arc all included within the tenure of the 
defendant, but that the latter has been paying rent 
for a quantity less than the area of thoio lands 
AaUED IIosBEiN V Bcmdbe 16 W. R , 91 

130. • ' ' ■ ■ ■ Alteration of 

area of tennnt*s holding, — To entitle the plaintiff to 


lands lu excess of nhit he is paying rent for, and iii 
order todo that he must shov lor what quantity of 
land tho defendant is paying rent Sctrja Kax-a 
ACQABJBB V BAMBsWAB bllAIIA 

[I. L R., 24 Calc., 251 

13L Act X of ISjO, 

a 16 — Presumption - In a suit for enhancement, tho 
bunlou of proof that a tenure is protected under 
s 16 Act X of 185'f, IS on the defendant, aud it h 
only for the plaintiff to rebut any presumption which 
the defen iunt may make out under that section 
Nobokbisto JIojooaiDAB 0 Taba JIonee 

£12 W. R., 320 

1 )2 Proof of tana- 

Uon in rate of rent — Act X of 1359, s 16 — In a 
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20 . ENHAKCEMENT OF BEET— cojjrftnKCtf. 

the estate for many years, and was for other reasons 
prevented from sning, hut the onus is on the plaintiff 
to prove that the present rent has been varied or 
fixed at a period subsequent to the decennial settle- 
ment. Dhus Singh t. Chtjndee Pant AIookir- 
JEE . . • • . R.> 1864^ ct 25 

133, Variation of 

rent . — The fact alone of variation in the amount of 
rent p.aid between one year and another does not ne- 
cessarily establish a right in the plaintiff to < nhance 
or affect the defendant's right to hold at a fixed 
rent. It is for the defendant to account for such 
variation. Hheo Path Eot e. ChittiiAMO>T3X Dos- 
SEB . . , .3 W. R,, Act X, 122 

13 A. J>roof of uni- 

formity of rent.- In a suit for enhanced rent of a 
taluhh, the existence of which as an ancient talukh 
is undoubted, and in which the only question is whe- 
ther the rent is fixed or variable, the onus is first on 
the defendant to prove that he has held at a uniform 
rate for twenty years, and (if the defendant prove so 
much) then on the plaintiff to prove that the rent has 
varied since the pc-nnanent settlement. Rash- 
siojTEE Debea «. Httkeonath Rot . 1 W. R., 280 

135. : ^ Beny.Reg.TUl 

of i793, ss. 48, 51 — Registration.— -In a suit for 
enhancement of rent, — Held that, in order to bring a 
tnlnkh within the scope of e. 51, Regulation VIII 
of 1793, it was sufficient to show that the tenure 
existed, and was capable of being registered at the 
time of the decennial settlement, the fact of actual 
registnation not being an essential ehment in the 
formation of a talukh. Held further that the effect 
of proof of the existence of such a talukh at the 
time of the decennial settlement was sufficient to 
throw the onus on the plaintiff to prove that it was 
held at a variable rent. Rahhika Chovtoheain r. 
BAHAstrs'DAEi Dasi . , 4: B. Xi. R,, P, C„ 8 

S. C- BAJrASOONDtiEEE DOSSEE r. Radhiea 
C nowDHEAiN , . ,13 "W. R,, P. C., 11 

[13 PToore’s I. A, 248 

Reversing decision of High Court in Bama Sooh- 
HEEEE Dossee r. Radhiea CnownnEAiN 

[1 W. B., 339 

180. — LifililUy of 

land comprised in a zamindari to enh'inccnient — 
Dependent iahtkJi — RcstimcdlaJcJiiraJi — fleng, Reg. 
■A'iX (f 1793.— In a suit for (nhanerment of rent in 
respect of laud which the defendant claimed to hold 
as a dependent talukh, — Held the on\is was upon the 
jamiudnr to show that the land was included in the 
f.ntniudari at the time of the pennanent settlement. 
ApSANCLEAH r. JlUSSAEAT Am CnowitHUT 

[I. L. E., 10 Calc., 920 

137. — ~ -- - - - I'Ica that some 

Inndt nrrer paid rent— Unit for ndianccment.— 
IVhen n landlord sues for enhanced rent and is met 
by an nllrgalimi that certain plots of land never p.aid 
any rent at all, the onus is on him to prove that the 


OURS OP PROOP— conri-aned. 

20. ENHAKCEMENT OF RENT— conrinued. 

lands did at some former time pay him rent. GtrxGA- 
HHHE SlK&H r. BiHOIA D OS SEE* 

[5 W. R., Act X, 3T 

Shebb NAEAJ3r Rot r. Chihaai Doss Bteagee 

[6 W. R., Act X, 45^ 

Dhtth Mokee Debee v. Shttooeghun Seat 

[6 W. R., Act X, 100 

Rmbiha Chuen Mhndee v . Ramdhone Mo- 
ntiEiE . . • . .11 W. B,, 35 

Ghham Nazi r. Haeihae Mookeejee 
[B. Ij. R,, Sup. Vol., 15 : W. R,, P. B., 116 

RAsr CooHAE Ghosai. V. Debee Peeshah 
Chatteejee , . ,6 W. R., Act X, 87 

138, ZalcJiiraJ.— The 

suit was for enhancement of rent. The defendant set 
up that certain plots of land, the rent of which w.as 
sought to be enhanced, were lakhiriij, and therefore 
not liable to pay rent. Held that the omrs was not 
upon the defendant to prove the land was lakliiraj, 
hut upon the plaintiff to prove that the land was 
mal, or rent-paying. Semite — The Couits .arc accus- 
tomed to require some primu facie evidence from 
defendants raising such defence that they hold some 
lakhiraj lands. Skidhae Nastdi ®. Braja Nath 
K xTNDt? CnovrEHHr . 2 B. I>, B,, A. C,, 211 

[14 W. B., 286 note 

139. Reparation of 

mdl and lalchiroj lands . — In a suit for assessment at 
enhanced rates, in which the defendant admits that 
the main portion of the lands in dispute are mal, but 
docs not separate the reut-frec lands, the plaintiff is 
not bound to prove that the lands are mal until the 
defendant points out their precise situation, SEXTO 
Cheek Ghosai. v. Taeikee Cheek Ghose 

[3 W. B., 178 

Asheeeookjssa V. UxitTKG MonuK Deb Rot 

[5 W. B., Act X, 48 

Nehae Chekder Misteee V. Heeee Pershab 
lilEKDEE 8 W. R., 183 

140. Rica that cer- 

tain of the lands included in notice are not enhance- 
alle — 0;ij(s of proof of such fact — Holice of en- 
hancement. — In suits for enhancement of rent, where 
the tenant pleads that a portion of the land sought to 
be enhanced is held l)y him rent-free, the onus^ is 
on the tenant to prove primd facie that such portion 
of the land is so held by him ; and if be be successful 
in this, the onus is thou shifted upon the landlord to 
rebut such prinw facie evidence. Newaj Bekb®* 
PABHTA r. KaEI PROSOKKO GhOSE 

[I. L, B., 6 Calc., 643 : 8 C. D. R-, 8 

141 , Alienation of 

land Icing lahhiraj. — In a suit for enlianccmont pf 
rent upon a certain area of land wbicb plniulin 
alleged to bo nnil, dofoiidant set up that a portion of 
that area was lakliiraj and did not belong to plain- 
tiff’s zamindari. Held that plaintiff was bound to 
prove that be bad received rent for the disput'd 
portion before lie could obtain a decree for rent for 
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20 ENHANCEMENT OP RENT— coseZiiift?. 
such port on Q«are— Is it sufficient that defen 
daut’s plea is a mere allegation of lakhirai or must it 
be suppcrtefi by prttna facte evidence ? Jluif Monirv 
Dur t Sreeeam Bot . 14 W. R , 285 

142 I^iide»ce ofre^ 

cetpt of rent — la a suit for enhancement of rent, 
whore defendant gives prund facte proof of a rent* 
free title, such as a proceeding of the resumption 
authorities releasing his lands under s 48, Bengal 
Regulation XI\ of I79d, the onus is on the plaintiff 
to proie receipt of rent IIeera Ram BntrrTA 
CMABJEE i. Asheut Ali . 0 W, R , 103 

143. AUegaiton of 

dehutfer land — In a suit for enhancement of lent, 
where defendant pleads that a parcel of it is debutter 
land, the property of another party, the onus lies 
on the plaintiff to prove that the land la tnal, even 
though the alleged owner puts forward no claim 
i’BEii Chand Baeie V DrojonatH Kookdoo 
C nowDnsr . . . 10 “W. R , 205 

144. Snti for ar 

rears of reni — In a suit for arrears of rent at an 
CDliacced rate where the defendant act up that he 
had relinquished all the tnal 1st d m bu occupation, 
ond that the residue of the land m dispute was 
lakhiraj,— ReW that the onus was upon the plaintiff 
to prove that the land foi which he sued for enhanced 
rout W 08 rent paying, and not on the defendant to 
isako good hia defence Uaqomeq Azssar Au v 
NASsni Mahomzd . 8 B L. R., A. C, 304 

) 145 Suit to contest enhance* 

went— .def AT of 1859, s 14 —In a suit brought by 
a raiyat uuder s 14, Act X of 1850, to contest 
a notice of enlmcimcnt, the onus proi<tnd* is on 
the raiyat. FnnnEE Bam CnownasT t Ccidau 
C utriniEE Sdaha . . 8 W, B., 8 

21 GENEALOGICAL DESCENT 

146 — Suit for partition of here- 


him to show that be and they are the only representa 
tires of the person who last hold the property. If 
others claim a share, it is for them to show that they 
have any rights which operate to restrict the plain- 
tiff's prima facte right to treat such property as the 
exclusive property of himself aud the defendants. 
KAEAJI bin RlNOJI V BaPUJI bin MirniTRAT 

[8 Bom, A. 0,205 

147. Common ancestor — Claim 

as collateral Itetr — Mhero the plaintiff claimed as 
paternal uncle’s grandson and only heir of K, and 
the evidence show ed that N ’s father was one of three 
brothers, but it was not staled m the plaint, nor 
shown by the evidence, who was the father of the 
three brothers , — Held that the suit ought to be 


ONUS OF PROOF — continued, 

21. genealogical descent - coac7«*i. 

dismissed, it being meumbent ou the pi lintiff, 
clumtng as a collateral lieir, to show who the common 
ancestor was from whom he derived title. Kedae 
KAUM Dos 3 t Peotab Chunder DoS3 

[I. L. R , 8 Calc , 628 . 8 C. L R., 238 


23 HINDU LAW. 

(o) Adoption 

148 Suit to S“t aside adoption 

— Ineahdtly of adoption — A plaintiff suing for a 
declaration that an adoption is invalid is bound to 
piovc the invalidity, Beojo Kiseoree Dossee r 
bREEKATn Bose 0 W B , 463 

140 ' ■ - Allegation of 

fravAuletit adopKon — In a suit to have it declaied 
that an adoption which has long taken place, and has 
beenacted upon, and m virtue of winch defendants are 


[21 W. R , 84 

160. Improper and 

vnautAorisedadepiion. — In a suit m which plaintiffs, 
claiming as heirs of a deceased Hindu, sought to set 
aside an adoption effected by the widow as without 
authority and otherwise impiopir, the lower Appel 
Ute Court held that the onus Uy with the plaintiffs 
to prove tbeir affirmation in respect to the adoption 
Hub Diaii Nao v Rot Kbisid Bqoomioe 

[24 W.R,I07 

151 Adoption under 

mil — Proof of validity of adoption —A Hindu died 
leaving a son [who afterwards died a minor aud 
unmarried), a widow, and three daughters On the 
death of the minor, the widow succeeded to the pro- 
perty, and, unr" - . » c i > 

in 1851 a sou 
died lo 18CG 

her infant sou . 

asidc^'the will , 

recovery of possession of the property left by her 
minor brother The defence set up was that the will 
was genuine, that the plaintiff should have sued 


, . ... I ^ , I 

SUNDAUt DaSI 

[3 B. L. R., A. C., 145 : 11 VT. E,. 468 
152 Validity of adoption de- 

pending on whether natural sou alivo or 
dead — Uted or utU conferring estate on a person 
desCTihsd as adopted eon—l^tidenceAel (lof ISTHJ, 
st.l07t 103 — Person not heard of for seres years'^ 
Presumption of dea/A, — One 5 died In September 
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22. HIKDU LAW — continued, 

1878, leaving a widow B. The year before his death 
his only son (Bala), a child of eight years old, had 
left his home and was never heard of again. A few 
days before his death, S adopted the plaintiff (his 
nephew) and executed a deed of adoption, which 
stated that he had no hope that his son Bala was alive, 
and that he had therefore adopted the plaintiff. The 
' deed further declared the plaintiff to be the owner of 
all 5’s property with all the rights of a natural son, 
but provided that, in the event of the lost son return- 
ing, he should have half. In 1892 the plaintiff, as 6'’s 
adopted son, brought this suit to recover some of /S’s 
property, which was in the hands of the defendants, 
,who claimed it as S’s heirs. They (infer altd) 
impeached the plaintiff's adoption. Held that, in 
order to recover the property as the adopted son of S, 
it lay on the plaintiff to prove a valid adoption. 
It was a condition precedent to prove that at the date 
of the ad( ption S was without a son. It was there- 
fore for the plaintiff to prove that Bala was then 
dead. There was at that time no presumption that 
Bala was dead, and, there being no evidence on the 
point, it was imp ssible to say when he died, or conse- 
quently that the adoption was valid. Held, however, 
that plaintiff was entitled to succeed as donee under 
the deed of adoirtion. It was clearly S’a intention to 
give the estate to the plaintiff as beina his adopted 
son. But if the adoption was invalid, the gift had no 
effect. The onus here was on the defendants. It 
was frr them to show that Bala was at that date alive 
and the adoi)tion therefore invalid. That burden 
they had not discharged, and the plaintiff therefore 
was entitled to a decree. Per FAiinAN, C,J, — 
Where a deed of gift or will confers .an estate upon a 
named person, because he fills or by reason of his fill- 
ing a certain character, he is entitled to recover the 
estatewithout ailirmativcly proving that he fills such 
character. The onus of proving that he does not fill 
the character, which is the reason of the gift, lies 
upon lbo.se who dispute his claim. The whole question 
is one of onus of proof. Kaxgo Bai,\ji r. MnnivEPPA 

[L L. B., 23 Bom., 296 

353 . Suit to enforce the mort- 

gage against son’s shaves—Joinf Hindu Jamily 
— 'Morl<ta^e In/ father Legal necexsdy — Burden 
of proof . — As a cencr.d rule, a credit- r endeavouring 
to enforce bis claim under a hypoUiecnlion-bond given 
by a Hindu father against the estate of a joint Hhuln 
family in r( sped of n;oney lent or advanced to 
the father bavin only a liu.iled interest, slionld, if 
the (luestion is raisid, prove either that the money 
wacobtaiued by the father for a legal necessity, or that 
be unde such reafonsilde inquiries ns would satisfy 
a prudtid man that the loan was contracted to pay 
cff ni! ant rc( dent delil, or for the other legal ncccs- 
*itii fi of the faniily. Tlierc is a distinction brtween 
tueli r.a*e>( a« ifiis j, ^vbicb a decree has 

1 , 0 . u oataini d nciiiu'.; the father and the properly 
sold, or cays iei ubieh the sons t ome into Court to 
9.sl: forrilitf ngainrt n rale tfT.eled by their father 
.or aa a?tt‘ e. di nt tb bt. \\ Ik j-i- n dcon'e was obtained 
8_.*at’yt '.lie'fathir atul a sale i fiVctcd, the pre-.uiup- 
Itoa is lliat the dtene w.as properly tn.adc. Where a 
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son comes into Court to ask for relief ag.ainst a sale 
effected by his father for an .antecedent debt, it is for 
the son to make out a case for the relief asked for. 
In a suit against the members of a joint Hindu 
family upon a bond given by their father and in 
which family property was hypothecated no evidence 
was given on either side as fo the circumstances in 
which the bond a as given. -There was no evidence to 
show that any inquiry had been made by the plaintiff 
as to the objects for which the bond was executed by 
tbe father. Held that the burden of preof was upon 
the plaintiff to shoiv either that themoncy was obtained 
for a legal necessity, or ihac be had made reasonable 
inquiries and obtained such information as uonld 
satisfy a prudent man that tbe loan was contracted 
to pay off .an antecedent debt or for the other Icg-al 
necessities of the family, and that, uo evidence having 
been given, the suit must be dismissed. JAHNA r. 


Nain Sueh . . . I. Ij. B,, 9 All., 493 

(J) Axiexatiok. 

154. Alienation by Hindu 


"widow —Proof of nfcensily — Where the validity of 
an alienation by a Hindu widow is tlic question for 
tbe consi'doratiou of the Court, tbo onus of pronng 
the necessity for tbe alienation rests with the alienee. 
Where in such a case the plea of necessity fails, the 
Court will not grant a decree for immediate possession 
unless a very strong case of waste and deterioration be 
made out. What is sullicicnt e\ ideucc to support a 
sale by a Hindu witlotv of property in which sbohas 
only a life interest. Ciiutteu DuAnEK Sixon r. 
Huecoosiaeee . . 1 Ind. Jur., O, S., 09 

Nuxrn Coomau Sixau v. Gttxga PEnsxtm 
Narain Singh . . . .10 W. B., 94 

And the same is the case in a suit by a son to 
annul .an alieuatimi of ancestral ptroperty by the 
father. .lUGDEL Narain Suhate r, IjAJ.n.t 
Peoeasu 2 W. B., 29:4 

155. Purchaser, Duty oi—Suit for 

possdsion — Plea of bonnjtdf pnreharc. — In a suit 
to recover po'^scssiou flic onus is on the defendant who 
pleads that bo is a bond fide purcliascr for valttf 
without notice of pbiint-ff’s title to mahe outJb''t 
plea .Ieebunissa v. Uatuii- CiixrxnrR Cn.tcKiA- 
KPTI8 18 W. B.,161 

See Varden Seth Sah r. LtroKrArriT 

[9 Moore’s I. A., SOd 

166. jrtdow'r poioer 

of alienation. ~li\e incumbent on the purchaser o 

realty from a Hindu wid uv to enquire wbetber uif 
circum.sfances arc such as to confer on her tbe poaa? 
of nlienalion. 11 ekr.kt. \i.Ti SnAiiA r, .lAirCR 
DER CitENCIIKEl* .... 

157. Good faith- 

I'aiinrc In mol'r tuij'itrt/ an to ir.rfoic’j* righ( to tr . 
•—A imrcbn-scr fnnn ncbildlo.ss Hindu widow is Vo’**'' 
to sati'-fy himself as to her right to s'dl. H 
not net with due care in tltc mathr, be 
s.aid to have acted legally in go.xl faith, altboagb 
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may haro fully belie\ ed or taken for prantcd, that 
all was right Hamduove Bhpttaciiarjbe i 
I s^A^EB Dabee , . . .2 W. 123 

158 Puichite from 

Ilttidn ictdow — Upon those ^vho clum undra an 
•alienation from a Hindu widow rests the onus of 
-showing that the trmsaction wxs within hei limited 
power CoiBECiOE op iTAStrlirATAu v Catalt 
VE5CATA NARAINAPAH 

[2 w. R., F. C , 61 : 8 Moore’s I. A , 520 
'So with a parch laer of immov cable property deal- 
ing with any one witli a qualified power 

See Vadali RAirAcnrsTNAirA r JIandA Apeanta 
[ 2 Mad , 407 

159 , Voluntary transfer alleged 

to Have been made by a Hindu widow — 
Eurdtn of proving her knoiUedgt of hn riqhtt — 
Gift — where a \oluntary transfer by a iliodu 
■widow 18 alleged, the burden of proving that it was a 
free gift, made with knowledge by her of hoc rights, 
IS on the donee The plaintiff, widow of the only son 
who survived hig father, who was the owner of 
village Ivnds and other property, had become, on her 
husband’s de ith without issue, entitled as the widow, 
to the eatato which be had inherited But she 
•obtained possession of only half of it The other half 
was in the recorded possession, uhen this suit was 
brought, of the widou of her late husband’s younger 
brother, who died in his father’s lifetime Ihe case 
winch the latter widow, as defendant, n w sought to 
make was that she had become entitled to a share m 
tho estate as the result of a series of transactiins, by 
way of family arrangement, m which the tuowidows, 
ftud their mo her in law, widow of tho deceased 
father, had taken part These included a reference 
to arhitratiou, a release, and d-ikhil kbarg m settle 
ment records Held that the plaintiff must succeed, 
m the absence of proof of winch the bunlen was 
•on the defendant, that the pUmtIff, when ccdinc half 
of the estate to which she was entitled. Lad know 
ledge cf her light, as widow, to the wl ole, and bad 
,^freelv made what m effect was a tift Deo Kuar r 
iMAu'KuAE , , . L Ii R,17A1I»1 

[Ii B . 21 I. A,, 188 

160. Power of widow of sonless 

Hindu to mortgage ancestral property— 
Paidanathin ipoto/b, Conditions necestarg to’ihe 
txecixlxon of a valid dfed bg — Potcer of retersxoner 
io sell or mortgage reiers'onarg mterfst f«— 
plxpectancg — Transfer of Properfg Act (IV of 
11852), e 6, el (a) — K died in 18Gi> possessed of 
considcmble property, both moi cable and immoveable 
Ho left surviving him a vmcIow, IT, who died in 1878 
a daughter, A, married to one f, and tw o grandsunsi, 1 
•and S, sons of A the latter of wliom, S, died some 
time subsequent to 18S1, as did also his father L 
In December 1577, a mortgasre^decd was executed 
•over ccrtim of the ancestral property of tho family 
of P, the ostensible executants being L for himself, 
and H, A, and 1 tbrongh L as their general attorney. 
This deed was to secure a debt of illO,OCO stated to 
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be to some small extent fir an advance in cash, and 
03 to the balance lu respect of certain previous debts 


nature to tbe lormcrwas executed by L, .i, and i ior 
R20 00G this sum be ng recited as composed of various 
debts of earlier tlate with interest thereon, of an 
advance to pay Government revenue, an advance for 
expense's of the marriage of L’a daughter, and a very 
small balance m cash. It was not shown that the 
debts secured by cither of these two toads were debts 


entered into with the consent of all the husband’s 
kindred under circumstances which might raise 0 
valid presunipti a that the debts secured by them 
were properly incurred It was further not shown 
that the power of attorney unde> wh ch L purported 
to act in exccuti g the bond of 1877 on behalf of SI, 
■d,and /uas ever properly explained to tbe professed 
executants or that they understood its import, nor 
was it shown that either of the bonis wag duly 
expUmed to and coroprehendLd by the professed exc- 
cutauts other than L Limself, in manner required by 
law lu the case of docuinsnts executed by pariiinashiO 
women, nor. though at tho date of tbe execution of 
the second bond 1 had attained tho ago of majority^ 
did it appear that he signed the bond with any deaf 
knowledge of its contents or of the liability which 
he was professing to incur thereby, or cthcrwiso tl ao 
Ihrougbthe infiuence brought to bear on him by hiS 
father L Held, on suit by tho m irtgagccs to brinff 
to eale the ancestral property which hid been of AT 
lU his lifetime m euforcetneotof the two mortgaged 
abovcxncntioncd, that tho mortgages were not binding 
on th" all^d executants or on the ancestral property 
at the date of suit in the hands of A 7’s interest 
in the family property in suit could only be affected by 
the mortgage of the 2nd of April 1831 on proof that 
the debt was in fact ono, or was on reasonable inquiry 
by and statements made to, the lenders of the money 
believed by them to bo one, in respect of which ins 
mother A, as a Hindu daughter in posses ion, could 
mortgage or charge the family pioperty beyond her 
own then veste I interest in it, or on proof that he, 
as one of the reversioners by joinin’ with hiS 


recognises no power in a reversioner to sell or 
mortgage hii interest in expectancy, oven although he 
miy be the heir appircnt. It is absolutely ncecs* 
•ary, ocf^re ho ding that a pardanashin lady or her 
property is liable on a contract alleged to have been 
made by her or in coiscqueueo of an alleged execu- 
tion by her of a gcnenl power <if.atfomey,to be reason* 
ably satisfied that the liability she was mcomng 
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22, HINDU LAW — continued. 

and the nature of tlio transaction were explained 
to her; and more particularly is tliis the case if it is 
sought by reason of her having executed a document, 
to fix her and her property with a liability to pay a 
debt, which, if the document had not been executed 
by her or by an agent ai)pointcd by her with adcqeiatc 
power, could not have been enforced against her 
property. It is also necessary when nioiiey -lenders 
in this country seek to enforce against the property (.f 
a Hindu family a contract of mortgage made by a 
rcvtr'sioncr, who, althovigh of age at the time, was then 
still of tender years and without experience of business, 
for the Coui-t, when the question is raised, to be satis- 
fied that the reversioner understood the nature of the 
transaction and the effect of the contract which he 
was entcriuc: into, or that the reversioner of the 
family property, in which the reversioner had an 
estate in expectancy only, was liable for the debt in 
respect of which the mortgage is sought to be enforced, 
and that no unfair advantage was taken of the 
reversioner’s youth and inexperience. AenuAX KtTAn 
V. Thakuii Das . . I. L. R., 17 All., 125 

Affirmed by Privy Coxmcil in SnA5t SuNurn Lat, 
r. Aouhan Kttnwar . I. L. R., 21 AH., 71 

[L.R., 25 I. A., 183 

161. necessity for alienation. — 

Adeqxincy oj consideration — I'urcliaser. — The onus 
of proving the necessity for a sale by a Hindu widow 
and the adequacy of the purchase-money lies on the 
purchaser. J adit Nath Siroah u. Sonamonhe Dos • 
SEE Cor., 70 

BissoHArTH Eot V. LaitL Bahadooe Singh 

[1 W. R., 247 

WoOUA ClIHEN Baneejee V. Haeadhun Mookke- 
JEE 1 W. R., 347 

162. — Mortgage iy 

Hindu widow,— The burthen of proving the necessity 
for a mort;iaac by a Hindu widow rests on the mort- 
gagee where that necessity is disputed by the next heir. 
Go LAB Sing v. Rao Kueitn Sing. Rao Kueun Sing 
1-. Mahomed Fnaz Am Khan 

[10 B. L. R., P. C., 1 : 14 Moore’s I. A., 176 

163. — - — PnrcJia s er of 

ancestral ‘property — Proof of inqidry as to existence 
of necessity. - In justifying the purchase of ancestral 
property, the purchaser is not bound to prove the 
fact that family necessity actually existed ; it is suffi- 
cient if he establishes that he made land fide inquiry 
into the matter and was in that inquiry reasonablyi 
led to suppose that the necessity did exist. Sooeen- 
HEO Peeshad Dobex V. Nhndun Missee 

[21 W. R,, 196 

164. — Piity of pur- 

chaser of ancestral property . — Where ancestral pro- 
perty is to bo sold or mortgaged, all that the purchaser 
has to do is to see that there is sufficient pressure upon 
the estate to render the transfer necessary. The tact 
of there being a decree, an attachment, and a pro- 
clamation for sale, is sufficient pressure. Sheoeaj 
Kooee V. Nhokchedee Labe , 14 W. R., 72 


03NUS OP PE OOF — continued. * 

22. HINDU LAW — continued, 

J 06 , ^ Alienation ly 

Hindu.— In a suit brought by a Hindu son, f or him- 
self and on behalf of three infant brothers, to set 
aside a sale of certn in ancestral lands which had been 
made by his father without his concuirence,— HeW 
that the onus of proving that the payment o the 
debts, on account of which the property was sold, 
w.ns not a common family necessity, was properly 
laid by the District .Tudge upon the idaiutiff. Babaji 
Sakho.!! r. Ramshet Pandushet . 2 Bom., 23 

168. Proof of power 

to alienate — / egrec of j?roq/.— Although as a gen- 
or.al rnlc it may lie upon those who claim under an 
alienation of ancestral proirerty for necessary pur- 
poses to show that the transaction was within the ID 
mited power of the party alienating, yet particular 
circumstances may shift the burden of proof. No 
fixed nilc can he laid down ns to the degree of proof 
requisite in such cases. Kaihite Singh «. Roop 
Singh 3 IN. "W., 4 

TASomvAE Alt r. Koonj Behaeee Lab 

[3 If. W., 8 note 

167. Malaler lata — 

Loan to Jearnavan. — Thoi'c is no invariable presump- 
tion on whom the burden of proof lies as to the neces- 
sity of a loan made to the karnavan. EbatachANI- 
DATHIB KOMBI ACHEN V, KeNATHMEOEA LAKSHJII 

Aaoia . . . . I. L. R„ 5 Mad., 201 

168. Application of 

purchase-money — Sale hy Hindu widow — Duty of 
purchaser.— Vt'heve a Hindu widow sells as guardian 
of her minor son and fol- his maintenance, the pnr* 
chaser must show the necessity for the sale, but he 
need not sec to the application of the money. iRa- 
DHA KisHOEE MoOKEEJEE V. MiETOONJOX GOW 

[7 W. R, 23 

Koob Chundee Shkma v. Ramjox Shemona , 

[10 w. R, 8^ 

Ram Peeshad Singh v. Najbunnissa Kooee 

[9 W. E., 501 

109, r- Duties of pur- 

chase) — Application of purchase-money . — A pur- 
chaser for value is not bound to prove the antecedent 
economy or good conduct of a Hindu widow who 
alienates a portion of her husband’s estate, nor to 
account for the due appropriation of the purchase- 
money, but. he is bound to use diligence in ascertain- 
ing that there is some legal necessity for the loan, 
and he may be reasonably expected to prove the 
circumstances connected with his own paiticiilar loan. 
Gobindmonee Dossee V. Sham Lobb Bxsace;. 
Kabi Coomae Chowdhex V. Ram Doss Shaha 

[W. R., 1864, 153 

• 170. ■ — Application of 

purchase-money — Alienation by Hindu widow . — In 
a sale by a Hindu widow under necessity, where the 
vendee pays a fair price and acts bond fide, the 
mere fact of only two-thirds of the purchase-money 
being paid to creditors does not invalidate his convey- 
ance, as he is not bound to see to the application of 
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ONITS OF PROOI'— conftntiec? 

22 H1M)U LAW— con^««erf 
the purcbasc money EiJi Gopai. GiroaE v Btn 
lODEB Bose . . W. H , 1884j 885 

171 Oblt^ation o» 

creditor seeking to enforce^ a charge oh proptrig 
sold — In transactions such as the alienation by a 
widow of her estate of inheritance derived from her 
husband any creditor seeking to enforce a charge on 
such estate is bound it least to alnw the natnicof 
the transaction, and to show that m advancing his 
money he gave credit on reasonable grounds to an 
assertion that the money was wanted for one of the 
recognized necessities Kaueswab Pebsitad t 
Bam Bahadce Singit 

Cl L S , 6 Calc , 843 . 8 O L R, 361 
L R.ai A, 8 

LASniVATH SlTAEATI OlE t DaOKI 

[0 Bom , A C , 211 

172 — — — — Proof oj exe» 

euhonojdeed hu Jlxndu wtdoi — 71ie pliintiff, to 
make good his claim acainst the estate of his deceased 
debtor, relied upona document purporting to have been 
signed by the latter’s widow, since then also deceascil 
The Court of first appeal ho i ever, fouud that there 
had been no actual execution of the instrument by the 
widow, and dismissed the suit The burden of prov 
ing duo execution by the w idow Uy ufon the plain 
tiff, who relied upon it as binding the estate which 
she represented a matter cutnmented on in Katnes 
tear Persl fid V Pan Pethadur Smgh, I l> B , 6 
Calc, 843 LP,8X A, 8 Eambatan Shkal 
t> IfAKpu . . . I I< B , 19 Calc , 249 

CL E, 191 A, 1 

173 . Creditor, Obit 
gaiion of-^Proof of tatisfacfiov of debt — W here a 
party, entitled to impeach an alienation byawidowof 
her husband s estate snes to set aside such an aliena* 
tioii, and the defendant establishes not only that he 
had a charge on the estate in virtue of a mortgage 
deed executed by the widow, but that the debt to him 
was on account of advances made to her lor purposes 
for which she would haie been entitled to alienate 
the estate as against the next heirs it dots not follow 
that because plaintiff hid a right to demand this 
pccnliar proof of the ordinary rule which requires 
the party who nllegre payment to proi e payment is to 
be inverted in his favour or that the debt is (obepre 
Bi med to be satisfied unless the contrary la shown by 
the creditor , and if he alleges that the mortgage- 
deed was not bend fide, the burthen lies on him to 
prove his allegation CArAiT Vzvcata Labai>a 
TAH r ConxFCIOBOFMAStrilPATAlr 

pOW E,P C, 47* 11 Moore’s I A, 019 

174. Suit to set aside ahena- 

^OXlSvit to set aside sale in execution of decree 
of goini famtlg properiv as impro-gerlg made — 
■RTicre gomt family property is sold in csccntion of 
a decree against the head of the family, and pnr 
chased loud fide and for valuable considcrotion, the 
onus lies on members of the family who impugn the 
sale to show that the decree was an improper one 
Sued rEEsUAD Si'ion t SooBjBtr>sEE Koosa 

[24 W. R, 281 


OITUS OF PROOF— cojiftnued 

22 HlhDU LAW— co»"ini/e«f 

175. Suit for share of alienated 

property — Mortgage bg me memler of gomi 
faigilg — Isuit for possession of prope tg — In a suit 
by a Hindu widow to recover a share of property 

* alleged to have been inherited from her husband (J), 

1 and which had been mortgaged by her husbands 
I brother (B) and sold under a decree obtained on the 
mortgage, the question was raised whether the money 
for whicu the property was mortgaged had been 
borrowed by 5forhisown private use or for the bene- 
fit of ttic family Held that the onus was on the 
defendant to si ow that the plaintiff had derived any 
benefit from tho money Skeemdttt « Luehee 
NabaiV 1)ptt . 22 "W E., 171 

176, Alienation by Hindu 

father — Neces*itg~Speetfic performance. Suit for, 
against father —There is no legal presumption in 
the Madras Presidency that a sale by a Hindu father 
IS valid until the contrary is shown ^Mierc a suit 
IS brought against the father of an undi' ided Hindu 
family liavmg an infant sou for the specific perfonu 
ance of a eontrset to sell land, presumably ancestral, 
the Coitt having thereby notice tint the vendor's 
powers can be exercised without a brtach of trust only 
where there exists a necessity sufTicicnt in law to 
justify the sale and that the infant son is entitled to 
interdict the saK, is bound to rciitiire the plaintiff to 
give some proof of tbe necessity for the sale Orsir- 
flAlUSASTSULt GaHAPATBIA riEEAl 

[I. L R , B Jllad * 837 

177 Alienation by widow — 

Proof that moneg on mortgage teas adtaneei for 
purpose gusttfiei Ig legal necessity — Ptidence qf 
suffieteueg of husband s estate to mamtoin « idoic — 
A Hindu ptopnetor’s heirs in possession after the 
death of his widow who had mortgaged part of the 
inheritance, were sued by tbe mortgagee's heir, who 
represented him to enforce the mortsage os binding 
oo the land There was evidence that after the 
inoitgagevvas executed, previous mortgages made by 
the widow were paid off with the torrowecl money , 
hut there was no evidence connecting any of those 
fccunties with n debt of tbe husband , or that the 
mortgage was made for a legitimate purpose Held 
that, although the suit was brought by tberepresenta* 
tue and not by the original mortgagee tho burden 
I of proving tho money to liave been advanced to the 

( widow fora purpose justified by legal necessity was" 
on tho plaintiff , and that it was incumbent on him 
to adduce sufficient evidence of the nature of the 
transaetioQ Hiat general evidence to the effect that 
the husband died in debt, and that the widow sub- 
stituted new securities at reduced interest for former 
mortgages, was not sufficient to exempt the plaintiff 
from haung to prove the particulars of the transac- 
tion and its justification That the burden of proving 
that the estate left by tho hnsband was sufficient to 
maintaiu the widow was not thrown upon the defen 
dants Hunooman Pershad Pandeg v Sfunirqj 
Koonrreree, 6 Moore's I A , 393, discussed Mahe 
bhab BAEsirSi>oii o Ratav'^i^oh 

[I L R , 83 Calc , 768 
L. R,, 23 I. A , 67 
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178. — — I?urchar>o by Pon nt nalo I 
■for iUTonrs of rent n^aintst fntlior Vroo/ of 
howi fitirr of W'hcri i. fou n proji* rty 

?oM for orrrAr# j-tnt, o'. lu-couiit of tlio (Itf.-n.ll of 

1i‘h fivtlur, ii’.ol ln*h futlnr .iim 1 ^o'l win* lui.u 
{■^.rdlur nt tlu' {iino of the pnri’lia*;,-’.- -ffr-Itl tlmt tlip 
nns tJti tile 'O’l to pioie tiint Iiis jnsrrli i,*.-' •.vni 
hon'i Jhlr. lien SritAVi; Mi.-snu r. Di.r.v Dvai. 
Si.vQK . . . . ,7 W. II., 275 

170. - - Alienation by manager of 

infaut'B CbtatO — J'rf^tuv.iption of /.r.ni f'lrX- 
OlNpnlion of pvivhn^rt to inquir'^ —yf ’'fxtfy for 

c/;rrr/;r. - r th" IHinhi l-r.v. the rit'iil of n lorA 
fidf inciuiioninc. r who linn tnk- a from n ih ftr'o i 
'rnniin'j:e!‘ :v «’lnrjo oa Inioi!? rn hoaiftly, for the [ 
]nir] 050 of s'vs tae the I or for the huu'itof the | 

estate, is not (jiro'.iih'ii tho c 4 JCan)..*.nac< s a\nalil sap- { 
port the rlnrjo imil it (lannnt' d from .a drftrlo nacl i 
dejiin- in.anirrDafFtct.d hy ilu’ v.iuit of iiaion of the j 
rfeyoc'o with the i/e /jirr title. The ‘in.stioa ns to ! 
the O’liis of ]i!eof ia ?arh c.i«.‘s is one i!o‘, c-ipahle of a ! 
pr-atTai tuul inih'j.ihU' niiswcr, hat the pr. i.atnp;ioa j 
.projur to he avulo will vary with <Mrimni-,!:i:i>‘.'i. t 
Thus, a iaort_m.ro, who is Si ttiap up a char.:<> in Jiis 
favour imclo by ouo whoso title to nlienato he lau’w 
to ho liuiitiil, must pr<»\(’ the fnets which nn’m ly the 
roprosi at.itlo’is urnh' to hiui r.f the nlh’ ih'c<D of 
the estate nail the motives innuoacia,,'' his itnaieiH-ite 
loan ; but. such proof mast not be rixpiircil from ouc 
not an oripitml p.irty, after a hijise of time and eajoy- 
ment ami app.irent acquiesccace. AVIi'to, also, a 
charuc is cri-alod by tbe substitution of a new security 
for ail older ouc, and t ho c aisuU r.itiou for the oliUr 
-one was an old precedent debt of an ancestor not 
previously quentioued, the prosuniptioa will aris'' in 
favour of a cousidcr.ition that hinds the estate. The 
lender is bound to inquire into the necessity for the 
•charpe, and to satisfy himself that the m.ananer ia 
■acting for tlic benefit of the estate. But if he does 
■ so inquire and acts honestly, the real e.vi.stencc of an 
alleged snfllcient and reasonably credited necessity is 
not a condition precedent to tbe validity of h;s 
cliarpc, and he is not bound to sec to the application 
•of the money. IIcxoomak PrusiiAD Pa>’det c. 
Mundua.! Kooxweuke 

[6 Moore’s I. A., 393 : 18 W. R., 81 note 

180. Sale of property by guar- 

dian for minov— Allegation of fraud. — In a suit 
'hy three brothers to recover an estate sold by tlieir 
‘two brotliars as their guardian? during tbiir minority, 
as they alleged, without necessity and ia collusion 
with the purchaser, — Held th.at the onus was on the 
.plaiutiS to prove the sale fr.iudulent and collusive. 
Achuoth SiNiiH V. Kishen Pekshad SiKon 

[W. R,, 1884, 37 

181. Sale of property of minor 

or person under disqualification by partyin 
fiduciary position — Froof of bond fidei. — When 
a person, after attaining majority, questions any sale 
of his property made by his guardian daring his 
minority, the burden lies on the person who upholds 


OiSriJS OP PROOP— cM.'iKi/jf, 

22. HINDU hkVf— continued. 

the purch.i'o not only (o r-liow that, nnd'r the cir- 
ctim-t,anc<“? of the caun, iitlur the guardian had the 
po.viT i I S' li or that the piireliawr reasonably s'lp- 
j'Oifd he hid such j.'owtr, but, furthir, tint the 
a boh- tnimucli >n, s i far as n g.irdrd the pnrclnscris 
p irt in it. Was bond fir. Polio ring the priaciilo 
l.iid do.vn by tlie Court in She rase of Knnnlnl 
.fo'rt.nri V Knwinrr JJilec, 1 J], L, J{„ 0. C„ 31 
note, it was In M that, ivln n ritiicr tl;c perron who 
rill? 1 ilmnr? nmbr di?qna!ifie,ition, or the ynirchascr 
stand? in a fiduciary ril.ation to tiie o'.vncr of the pro* 
periy. ilip bond fd't of the d'-alin-' camii.t be t re- 
•.mn.d, but mns'. be made out by tbe inrchiscr. 
Hoor Nau.a.:: Sivni r. GuoAPiicr. Peu-h.at) 
Nauain- . . . - - . 9-W. B.,207 

182, Suit to sot aside sale made 

by guardian — .XL <f JS'iS, e. l->~Fruurl or 
coiivu'jii — I'nr.dicsrr. • — Where a pl.aintifi alleges 
fr.iUil or ilbv-.lity a? a ground for setting aside a sale 
made iiiidrr .s 1''. the onti.? lie.? ni>on him to make out 
a prirt } ftcir c.asc of fr.anil or illegality, and to fliour 
that tlie debt, wbicb f nnral tbe consideration far the 
flic in .such rai>’, w'.is one for avlncb the min'T was 
not rc.?;.v n-ihlc. iVr PntNSEi’, ./.—A stranger par- 
clriHing from a giiardi m. acting under the authority 
gninti'd under s. 1,8 of Act XL of 1S.58, will be 
entitled to every protect! m from the Courts, so long 
ns it is not slioam that he acted in n fraudulent or 
roUustve iinnri<T, ksiowing tint the debts, for the 
liquidation of which the purch.nsc-moucy would bo 
applied, Wi re not debts laivfully. binding on the 
niiinr. The burden of proof in such n case avotild lie 
hwiviiy nil the person seeking to set aside the aliena- 
ti > 11 . But will re the purchaser is himself the 
creditor, ami therefo.-o has the means of satisfjang 
a Court ns to the origin and nature of the debts and 
ho'.v (hey arc binding on the minor, the burden of 
pro )£ is shifted on the purchaser, when the pbiutiti 
has r.,(iblisbed a primi facie case. StKnnB Cnc>'D 
r. DuLEcrn: Ki.van 

[L L. R., 5 Calc., 333: 5 C. L. B., 374 

183. Alienation for debt con- 

tracted by karnavan — Fresuoipliun — Proof 
of agency and authority to contract debts , — ^Thereis 
no presumption of law th.at every debt contracted by 
the kani.avaii of a Malabar tarwiid is for tbe uses of 
the t>rwad and chargeable on the tanvad estite.^ The 
creditor must shew, in the first instance, if it is dis- 
puted, that the obligor kad authority from the tarwaa 
as their agent and manager to contract debts, and 
that he assumed to act in tbe particular instance as 
such agent and manager. The creditor hairing estab- 
lished these facts, it lie? on tbe tarwad to show' that 
tbe obligor ivas not acting within the scope of his 
authority in the particular instance. KtJXM ilAN- 
KADIXAa V. Payaxu AIuthak __ 

[L L. R., 3 Mad., 238 

134. Suit ou a mortgage exe- 

cuted by a Hindu father — Transfer of Pro- 
bperly Act (IV of 18S2J — Point ' Hindu family T 
Suns not made parlies — Notice,— XXhove tbe sons lU 
a joint Hindu family come into Court seeking to get 
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ONUS OF PROOF— coM^inwei 

23 HIJiiDU LAW — conclvded 


cstabli3l( that the mort at'ee, when he bron ht his 
suit had notice of their intercbts in the mortoaged 
property JlAir Lath Rai i Lachman Rai 

[I L B , 21 All . 103 
BlJAI BAnADUE Mewa Lal 

[I Ii R , 21 All , 105 note 

1 S 5 Alienation by ancestor — 

Smtbiiher Where an heirs title to a testate is 
uncoTitcstcd and his posscaenn is cnly obshuct tl by 
an alleged eontciance on the put of an ancest r it 
lies npoa th^partyhollin possessioi and who causes 
the obstruction ti prove thatsieh n comeyance Las 
taken place Kaminee Mohuk CHCCKEBBPtTr o 
KAiEE KaM Sein 14'WB,276 

186 Subject of purehas“— Pti- 

dtnee of r 3^^ « ost on purchateft properly 

—A purchaser of an ther’s rights and inUr sts is 
bound to si ow what may he properly cofQpn»e(la dcr 
that deno 1 ination Rau Lath Tor t Saebeii 
Ahmed KHAv Jadoo Lath Rot t Sae eh 
Ahmed Khak • . 3 N "W , 183 

(e) llAItfTENAyCE 

J 0 Y -Bight in property beyond 

mere mainteDanee -Hiyhi oft tdow exer tstny 
nyhlt of o\intrsltp oter estate f husband — Uhere 
thewid w las been alio rod to exorcu- acts of own r 
ship lU respect of landed jroperty brlongm to her 
deceased husband in otnpatible with a mere ii'*ht to 
maintenance from his estate the onus of proof tl at 
the wid w IS entitled to no hiu» beyond a bare mim 
tcnance lies upon tl e pirtj asserting thti Lowkwh 
S mon I Sours Loose . 3 N "W , 12 

(d) Stbidhas 

188 — Purchase with etridhan. 

Proof of— tetfe s tkiny ia eftnpt praperfi/ 
from the del^s ofhtr husband — A Hindu wife seek 
ing to exempt propeity from responsibil tj fer her 
1 usband s d bts must c’early prove tint she had stn* 
diiiH and that the p operty wis purchased h file 
with her exclusive funds Bbojoaiohpw Mttbe t 
Radua Koomauee W R 1864 60 

189 Proof of property being 

stridban— Gi f of Hindu w doto — The bnrdm of 
jroving piopcrty (the subject of a gift of a IIii da 
wid \) to be stndl an icsts wth those clinmii" 
nnd i 1 cr Cuundee Moctb Dossek t Totki sex 
SiBCAH 1 "W R,107 

BISSE3SDE CnccEEBnrrTT t Bam Tot Wojoom 
DAE . . . • SW B,236 

23 HUbBALD AND WIFE 

100 . — — Suit by wifo to recover 

property from husband— J/teaaNon hi hm 
land of teenrtites lelonjtny to in/e —In a *o»t by 


ONUS OF PROOF-c<?«<« led 

23 HUSBAND AND WirE-coabnaed 
a Mahomodanwtfc who had left 1 C“ husba d s pro*- 
tecton on account of ill usacre foi rccove y, among 
other property, of certain securities belongiog to her 


ment and delivery to him had paid the full value for 
them the coirect prmciplcas to the on softhepr of 
IS that Ithough ihe wife ma) have failed to eslabhsh 
afTiniiativcIy the precise case alleged by her, hpv 
husband having admitted the receipt of the secur 
iti 8 from her was bound to show something more 
thin mere endorsement and delivery that the rela* 
tion of the parties be ng what it was it lav npon hi n 
to prove that the transactions wind hs set ip werd 
iond fide sales and purchases and that he actually 
fave full value for what he received from hr, and 
where it was proved that the wife had the securities 
while under her husband t piotection and some had 
passed fiom her to him and oth rs to his creditors, 
and that the wife left her husband s house in dcstitu'- 
lion the proof adduced bv the hus'^and as to the sal^ 
for full consideration to him must be full ai d clear, 
aud euch as to satisfy a Conrt of Justice that th^ 
tnnsactions were conducted fairly nnd properly* 
and with a due regard to the n hts nnd interests of 
the wife Where it was in proof tl at a portion of 
tl c immoveable property of tbe wife had parsed to » 
hona purchaser under conveyances executed by 
the wife to her huibaud or to such purchaser, th$ 
bimlen of proof in a su t by her to recover the pro 
perty is u^n her, as she seels to bo relioTcd from 
the cSect of her own couveyances tbe evecation of 
which she does net dispute against one who if not an 
absolute stranger stands in no fiduciary i lation to 
li r BuzioorBphebm t hflOiisooNxissA Rbohm 
J uDoovATO Bose u SarusooxvissA Bcqum 

[8 "W E , P C , 8 11 Al oore’a I A 651 

S C m High Court Bbzzhl Rudim v ShuM 
snBEoovprssA Beouji MiETUirjoy Bose r Snuii 
8aEBOOVW*I334 Begtjm Judoovautii Bose 1 
SDXIUsnESOO^^ISA Begum W R, F B, 60 

101 Suit by wife for property 

ofter divorce — VoAomerfnn lav —In a suit bv 
a M vhnmcdsn lady agiinst her husband after divorce 
for recover) of pro erty bclongi >g to her which her 
lusbard held before tho divorce, the posses ion ff 
the husbaiil being tho possession of tho wife tbe 
oms li 3 (in the husband to prove his righ* lo the 
p op rt> , tl 1 that V Qs done theprcsnuption was that 
tie p operty so held b) th- 1 usband was held bv 
lim on behalf of the wife Abdooh Ait ahas 
SnoAOBEi t Kfbrumnissa OWE,, 163 

192 — Suit for possession of pro 

perty of whicli husband and ivife have 
been tenants— of pofsiton ~li\ a sviit 
to recover tcrhm properly on the all gitrn 
that pluntiC s father had obti ned it in gift from his 
wife L, and tlat it ha I bcci in the po s ,*101 of 
father aiil boh mor than thirty year* d fciidaat 
having 1'^ bs nani<* reenrdei in tho Colic 
toratc as heir to Z, — Held, w ith reference to th fact 
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•ONUS OP PROOF-ron/Z/ui^f. 

23. JinSHAKl) AXI) 

tlmt tliin'lml Ini’n a tinriiiry of Imslnail anti vif 
togclluVi Ill'll it aMH jiu'Uitilii'til on ii'nhiiifi' to onivo 
that lii'i j'l isi-'fii 511 \v.T*i jini^csiiou on his own arcouiit. 
and n.,l tlnU of an a^ont. AT.t Kii.\n' i-. 

A7.Mi\v 11 W. It., 513 

21. IXIKUVKKOIIS. 

103. Suit for rvnt-~J'ri‘of of 

rccnpl tnti fiiioi/iitrn! of vrnl.—liin suit for n'lit 
nmlor a hiluli't. if a liiinl jurly inlirvtinn and 
sniilKirls tlic dufi'iuh'itV cis" that the rmtn h-tvo 
hron paid, lint to ilic jd'iinlilT, init to tlic inltrxtii 
tlu' onus of proiitn: .‘nich jirevions rtciij.l n'ld 
rnjnynu'nl is alton, tin r oitlo’ iiitrrvin'>r ; and until 
his intirviniion is <li->i'on‘d of, (ii- plniulifT 
ncod luit )ir,a-e his lith- or the l.r.indint. K.\SI 
lUiVKOSi: M>'on r. di:w.\ M.\it\roi>N 

[11 W. It.. 319 

ItAiin.i. Kisiio::i; TAi.ouKn.Mi v, tloi.Vt'K Citr.v- 
iiKii Hoy 11 W, It , 306 

101, — - — — — - ►to'iV afniiiil 

pert >it /lii’.iltiij oitrfff iherrr ititiler 77, Arl A oj 
ISn'J . — Tin.' rimiM of provini: titlf war- <napltintifr 
sockiuo t'xmst a iwr.-oa fonnully declared hy a di’crca 
under .s. 77, Act X of 1S50, to tio in (iijoymonl «>f 
the rout of dii<imti'd iniid and coinnHincntly 
in posscfsioi. '^llr.sGO Mosin: Dossr.r. r. U.v.no- 
rooiiN.A Deiiia .... 7 W. H., 110 

195. S(t>( (o pcf I'iii 

of decision' f'jvour in of inlerren or.-— In order to 
get rid of tiic effect of a ColUctor’e decision in 
favour of an interveiior uiaicr h. 77, Act X of IS.')!), 
the party entitled must iiring a suit to establish his 
title, it bciny: not enitupb for him merely to establish 
a 'ague allegation of dispossession and tliroiv it nj) m 
tlie defendant to prove title. AIoiiesspu XIookhu- 
ji:e r. Kalee Doss XIookeujee . 11 "W. E., 673 

198. _ — ~ Siiif after sue- 

cesfiil intervention vndcr s. 77, Act X of 1S5'J.— 
PliiintiiPs suit for rent against tlic raiynts of certain 
land alleged to belong to a monzab (llaboolec) which 
they h.vd bought at an auctiou sale having been 
dismissed in consequence of defendant's intervention, 
under s. 77, Act X of 1859, they biought an action 
against her to recover possession. The defence W).s 
that the land in dispute did not belong to plaintiffs’ 
mouzah, but to defond-ant’s mouz-ih. Gyrutporc. 
Jleld that tiie plaiiitilTs wci'c bouud to piovc their 
own case, and to show that the land belonged to their 
purchased estate (Baboolee). In this case, however, 
both parties had ■•onsented to have the case decided 
on the question whether mou’zah Gyrutpore was or was 
not in existence, and the defendant could not therefo e 
make out a now case in special appeal. Moondph 
Bibee r. Honooman Peesbad . 11 "W. R., 277 

197. — Suit after inter- 

vention under s. 77, Act X of 1859 — Might to rent. 

— Where a suit by the purchaser of an alleged lakhi- | 
raj tenure for reut from his under-tenant was thrown 
.cut by the intervention of the supeiior landlord, \ 


ONUS OP TdJXOOT -continued. 

21. JNTK 11 VSNOUS-con/imiecf. 

nndrr_». 77, Act X of IS.'.O,— //eW that all the 
piainliff had to do in a regular suit brought by him 
in c.nui.qnence w.i.s loprovv (liat he was entitled to 
111 " r, nt fuiin 111 '' tiiidi r-tui.aiit. 1 1 was not necessary 
fur him (o p'uve lli.-t' his land w.as valid lakhiraj. 
Haj CjU'mji.u GiiOsi: r. .Teiy CiirxnEii Dctt 

[12 W. E., 187 

1 9 S . Ciril Procedure 

Code, s, r.7.-~Wlii'r<‘ tlic pltintilT sued tj receiver 
j,„,scc4 ,11 of eerl.aiii pnpertv wliieli he alleged he 
l.'iil pnreh iseii from Jf, and piovid in's imrclnse, 
ntid //, the uu)th-r of Jl. intervened and contended 
lint tlm propiny wns her o.vn nnd jmsehasid fir 
hirs. if itn 1 not oniiehalf of JP — Jtrld tiie onus was 
on is in jiiovctli’ lit!*'. .lAiiOADAN'ANO Mi-snr. r. 
llABii) JlAsfi. . . SB. Ii. E, 182 note 

S. C. .lrr.oot)At.'L',sr> Misseu r. nAnm Ilrssooi, 

[10 W. E., 52 

199. In a suit upo.i 

n reEistirui kidula fo.- poss‘>-,io.i of cert'iin property 
tlie 'ippidbiiit i.itirviiud nlleginir a ji.nor purchase 
(»y him from til-' )il dntiff’s vendor, and Was m idea de- 
fuulant On tlie pl'iintin'A Irviimr jnoved their title 
n'zaimt tiie tiri.'in.il defendants, tlm lower Courts held 
th.a’, tlie o'lUH niis on tlie ajipellant, who was not 
hliottu to he net nail y in p .sse.ssion, lo prove his 
iiilejatioii. //e/(^t1iat the lower Courts were rijht in 
.'•0 holding. Jaggadanand Missir v, Hamid Rasul, 
S fl. I,. It., lS‘d note ; 10 If'. A’., .53, npprovcii and 
followed. Baj.ma Kr>-i)U Dcbove r. Adikp-vda 
P f.sDA 7 C. L. E., 560 

200. ; ^ Proof of title. 

— A jil.iintilT wlio sues liy riiiht of inheritance for 
the ru'overy of lands in tlie possisslon, not illceal or 
foreilde, of defendants, tothe rents wheicof it "as 
held i'l a jirevions suit, in nlil, li he intervened, that 
he had not lieen in the actual enjoyment, is bound to 
jnovc ns well his title to tlie estitc as his lineal 
descent from. <'r i elation in such deuree of contiguity 
ns would entitle him to jiart succession lo, the iricinil 
acquirer tlicreof. Cuvtck AIetee r IjEKBEE 
Chuex Patxaik . . . SW. E.,25S 

201. Suit for knbuliat— -ifc/!- X of 

IS5^, s. 77 — Inferrenor . — In a suit lo obtain a 
kabnliat, tlic defendant admilted the jd.iintiffs title. 

A third jiarlj' intervened (nnder s. 77, Act X of 1859) 
allcjinu that he was in actual receipt and enjoyment 
of the rent. Held tliat the onus uas on tiie intcr- 
veiior to prove tliat he was Loud fide in actual receipt 
and enjoyaiQiit of the re,. t. and not on the plaintiff to 
prove his poss 'ssiou. BaiiaeuIiTjA v. AIajax 

[3 B. 1). E., Ap., 61 

Kishex Ciiu>'dee Boss v. Bueatee Sheikh 

[2 W. E.. Act X, 38 

202. Suit for declaration of 

ri.lllt Suit for ii.iufi net of properly — Unsuccess- 
ful intervention . — The mortgi.-eof certain property 
havimr been pnrehasecl by S, he sold it to G, who' 
foreclosed, cot a decree for poosession, and sold it to 
W. TP's intervention having failed in a suit for 
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ONUB OP PROOF— eo»i»n«eJ 

24 INTEEVENOES— co«c7«<ieii 
arrears of rent by a party scttin(» up a title inter 
mediate betivecn bun anil tbe raiyat on tbcgioandof 
•a tniriS po tali ootaineil fiom tlie inort,.agor sttbse 
qnently to tlic inert a e, bo (/I ) said to ha%e bis 
rubt dgeUred to tbo rents pijable by tbcianat 
Held tbat it was n t only not necessary fo tbe plain 
tiff to proi e possession, but the Ter\ ground he took 
lias want of p s cssi n bis cause of actioa being tbat 
be was presented fiom cnioyng tbe usufruct Beli 
also that it was for tbe detendant to sbo v tliat tbe 
incumbrance di 1 net injue tbo outturn of the pro 
perty Gobind Cuukdeb Bavebjee i A\I8E 

[12 W B,19 

25 LAlJvDrORD AND TENANT 

203 Allesation that lands aie 

lield under different title — here a i aiyat liolds 
lauds of considerable oitcnt’undcr a Aamiadar, and 
-alleges tbat one or two pi ts occupied by bim are 
held un ler a different title tbe on s is oti him to 
prove his allegation Eam Coomau Eot t Bbjoy 
QOBIND BtEAIi . 7 W R , 535 


first defendant to obtain posscssio i of s me p rtioos 
of land alleged to fall within the slme of the zatnin* 
dan BO purchased defendants contended that tbe 
plots which waothc subject of suit, although fall 
3a.' Within the ambit of tbe zamiadari did not la 
fact form a pirtiou of it but were lakbirai lands 
belonging to themselves by a title independent of 
the title to the zaaundan ih“ eiideucc snowed 
the principal defendant to baic been in receipt of 
tbe rents and prohtsof the laud m suit, as well as 
of his shaio of the zamiidan Beid tint the oous 
lay upon tbe defendants to show the alleged indc 
poudent title, f ilmg to doAo, tbo jyrtmf facie title 
made out by the jlamtiS ciisht to preiaif Satm 
danAxip Mcihoobkatu Ddtx 14 "W R ,226 

205 — Rival temnts — J?ejtyi»a#toM 

of tenancy — In a suit between two riial tenants 
-claiming to liol l under the same landlord, where one 
■of them admitted the tenancy of tbe otliei, but 
llcadcd rcsi natioi bv Iiini of bis tenancy aud a 
lease to bims If, tbe onus of preof was held to rest 
upo X bim w-bo in ido tbe allegation KlsllEV CavA' 
DEB Shaba t Hoobooh Cuavd Siiaha 

[W.B,lSd4 47 
LO0 - - Allegation of particulnr 

tenure— Proo/' nf utle — lie oi us in n suit in 
wbicli the plaintiff seeks to obtain a decUratnn tbat 
the delcudiuts 1 cll a tenure under bmi lies on tbe 
phiiitiff, who must prove strictly the title under 
which lie seeks that declaration Eoies MoUrtn 
r JlroHOOSOoPCv MrNDBL . OWR., 164 

207, Traneftraltltfg 

of tenure — Fresumplion - There is in prcsuniition 
tha‘ any tei nrc held is not a transftnble tenure, 
4 ind a landlord who sues fjr kbas josseisioi on tic 
^.round that a tenure s Id was io‘ transferable 


ONUS OF PROOF— co»'*fl«ed 

25 LANDLORD AND TENANT— 
most estiblisb bis case as au ordinary plaintiff 
Doxa Cuand Suaba 1 Anund Chundeb Sek 
Mozbudab , , I. L E, 14 Calc, 382 

Tranferahltiy 

of tenures— In a suit brought to recover possession 
€)f certain lands foiming part of tl c patni estate of 
the plaintiffs and Cjnstituting the raiyati 1 olditig 
of one U, wrliicb lands were s Id m csecutiou of a 
money decree against 1/ and purchased bj tbe defen 
tlint tbe defendant set up tbat the tenure held by 
31 was of a pemauciit and transterable nature 
Beld that tin. oius of pioiing the tiansferability 
of tin teuuie VMS upon the defendant Doga 
Chaad Shahav AnundChuniei Sen, J L It, J4 
Cale , 3S2, not folio ved KripaBOTI DabIA » 
Doboa Gotiad &IBKAE I L R,15 Calc, 89 

309 Transfer of 

Property Act (IVof 1SS2), at 10G,\ID3 irinsfet- 
abtltly of tenancg-~Suit bi/ samxndar to aet aalde 
a Court sale of his ra gal's tnferesf — A zimindan 
raiyat mo tgaged the land comprised in bis lioldmg, 
and tbe martgigce bavjug sued and obtained a 
decree on his mort.agec attached tbe mortgagor’s 
interest in tbe land aul pitrcb ssd it at the Court 
sale held ii cveentunof his decree Thezimmdar, 
who Lad intervened unsuccessfully m execution, now 
sued to set aside tbo sale an i to cuct the decree 
1 older and the ju l'’incut debtor irom tlio laud 
Neither pirty alduced evidence BelH tbit there 
was no preiumpti ii that the tenant was a tenant 
at will u r was there a presu nption that the tenancy 
wasno* tuQsfciable— such presumptions bcnis coi 
trary to ss lOS and 103 ot the Trsnsfer of Pro 
perty Act lospcctivcly The burden of pioof there 
lore U} on Ibc pi imtiff and bad not been distbarg d, 
and the suit must consequently bo dismi ‘cd Appa 
Uac V Sobbanva I L R , 13 Mad , 60 

210 3,enfranfer 

able lenute — M liere a plaintiff Bets up a case of an 
ctccptioujil mmcsutbovb alleging it to be i ot 
transfeiablc the pUmliff should be called on to 
ptovo the allCpatioi before a difeiidint in p sscs 
Sion, under an ordci of a Revenue Coart cau le 
called oil to piove title HureO Soondebt Debia 
t AuEEXA DEacsi 1 Ind Jui , N S . 188 

[6 W R , Act X, 72 

211 Suit for pos’ 

seastonunler tnohuran lease — In a suit to recover 
p «se8«an of land under a unknrari lease praiitcd 

“ ’ " admitted 

bid been 
cl limed a 

mikurare inurtsi. — oxni luai. lui, onus hy with 
the substautivi, dcftiulant to sbow tbat bis lease vv i« 
inokuraii RuonooxATii Dobex e PrnFsii Ravi 
MauAXA . . • . * 10 "W. R^ 0 

212 • — " ^ ~ Khadtmi (enure 

—Where persms have long held as kbadims iiiidir 
tbe superior holders or managers of endowed jini 
pcitr, and claim to hold a permanent ktadinii 
tenure from wbtli tliev art n t liable to bo ejcctcil 
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ONUS OF TROGY—oonfimtcd. 

25. LANDLOllD AND TENANT— coji«tM«erf. 

except for misconduct, tlie onus prolandi is oa tliem* 
CuAND ilEAK 1). KnONDKAE As'llUtJTOIiLAn 

' [6W.B.,89 

213. Allegation that 

lands are sir — Sale in execution of decree. — Where 
a person -whoso proprietary rights in a mehal have 
been sold in execution o£ a decree, alleges that land 
held by him at the time of such sale -u’as held as 
sir, the burden of proof lies on him. Haui Das a. 
Ghansham; Nauain . I. L. B,., 6 All., 236 

214-. Suit for posses- 

sion of agma land —TdenUfication hg plaintiff . — 
Where a plaintiff establishes a prhnd facie case of 
the identity of ayma land which he claims through 
his ancestor, -^vho had been allowed by the Collector 
to retain it, it will rest with defendant to prove that 
the land is his own, or that it is not the nyma land 
which the plaintiff’s ancestor once held. lIoMiA 
Abdooe Kttb u. Hubexhttb Mookeejee 

[1 Ind. Jur., N. S,, 50 

215. Gorahundi ten- 

ure — Transfer alilHg, Proof q/. — The onus lies o-i a 
plaiutiff claiming in virtue of a purchase of the tenure 
from a former holder to be entitled to possession 
of gorabaudi lands, to prove that such lands are 
transferable. CHUTTEnnniTJ Buaeti u. JankiPbo- 
BAUD Singh , . . 4 C. L. R., 293 

216. = Khoti tenure. 

Proof of— Suit for rent-— In a suit by a habuliatdar 
khot for rent from cultivators holding lands in a 
hhoti village, the onus docs not lie on the plaintiff 
to prove the land to be khoti ; but the holder of 
land in a khoti estate must prove that he is exempted 
from paying rent according to the custom of tbe 
country. MOHAJIHAD YABOUB V. hlUHAMMAD 

IsHAiB 9 Bom., 278 

217. — — Suit for value of 

trees cut hg tenant — Nature of tenure. —There is no 
presumption that orchard lands in Behar are held on 
a bhaoli tenure, there being many instances of 
orchards there held on a nukdi tenure. The onus 
of fwoviug the special nature of the tenure is on the 
zamiudar suing for the value of trees cut down, and 
not on the tenant-defendant. Doomttn Singh v. 
Soobun Labl .... 2 W. R,, 12 

218. — Orchard land 

— Possession of planter of trees. — Although generally 
it may bo taken that laud whereon an orchard is 
planted belongs to the zamiudar, and has been 
granted to a stranger to plant trees thereon, in which 
case it reverts to the zamiudar after the trees have 
disappeared and the land lias become arable, yet 
when it is asserted that the land belongs to the 
planter of the orchard, having been acquired by pur- 
chase, it is for the zamiudar to. prove that the 
land belongs to him and was given for plantation; 
and in the absence of sucii pro if the bolder or occupant 
may rely on bis long possession. Dhuxee Ram v 
Amanut Hossein . . 2 Agra, Ft. II, 161 

219. — — - - Suit by landlord for pos- 

session of land in bis estate — Night to posses- 


ONDS of PnOO'^— continued. 

25. LANDLORD AND TENANT— coniiWeff.' 

f ion.— When a landlord snes for possession of land' 
within ids estate, tbe onus is on him to prove -that he 
is' entitled to that possession. GuDADHim Banebjee 
V. Kanve Dekhoobia . . .8 W. R., 191. 


220. — Suit by talukbdar pur- 

cliaser at sale — Dispossession and disputed title. 
— A talukbdar who had purchased at an execution-sale 
the uiider-tcaurc of one of his tenaiits, sued him to< 
obtain possc-ision of the land contained in the pur- 
chased holcbng, of some of which he said ho had 
been dispossessed, and in regard to tbe remainder of 
wliicb his title -svas disputed. Ifeld that the doputa-- 
tiou of an Amoen was improper, and that the onua- 
lay on the plaintiff to prove his case. ShtjSTEE 
Ram Paul v. Nobo Kant Rox Chowdhkx 

[14 W. E., 190' 

221, ^ Lease of land of particular 

nature— Proof that it came under that designa- 
tion. — Where a landlord le.ased out some land to _a- 
tenant, reserving to himself only suck portion of it 
ns fell under the definition of nila zomiu, — Held that 
it -was for the landlord, in a suit for the possession 
of such nila zamin, to bring evidence to prove -Nvhat 
portion of the land leased out was nila ; and that, in- 
the absence of such evidence, the whole land must 
he taken as having been leased out to the tenant. 
ReILX V, BAHA SOONDtTEEE DOSSEE 

[25 W. E., SD?-' 


222. Suit for possession -Pif- 

pute asfoground andnature of possession. — Inesuit 
for possession of a portion of land bn the allcgatloa 
that it had belonged to plaintiff ns his ancestral pro- 
perty up to the date of his being ousted, when the 
defendant, admitting the alleged possession, contendea 
that it had been not that of an owner, but only 
permissive possession as that of a tenant, — Held 
that the burden of proof lay on tbe defendant. 
Boistub Ceubn Sein v. Teahee RaM Sein 

- [15 W. E., 82: 


223. — e Suit to reco-ger sbars oL 

bolding after sale in execution of decree, 
for rent— Proof of status as tenant and recogni- 
tion of division of tenure. — In a suit to recover a 
share of a bolding, tbe whole of which had been sol 
in execution of a decree for arreara of rent, the pL*®" 
tiff, who claimed to hold a divided- portion or the 
tenure, was held bound io prove either that svici 
division had been recognized and ratified by ph 
zamindar or that the latter received rent from hmh 
i.e., be would have to prove bis status as tenant m 
respect of tbe share in question. Hubhitr 
OomaKooee .... 16 W. E., »■>- 


224. 


Exercise of 

-Ohj ection to right, -Tfhei 


dental to tenure 
party objects to the e.vercise by another of an or • 
nary legal right incidental to bis tenure, it is lor 
objecting party to give some primd facie 
to the grounds c.n which that objection is foun 
Gyabam Munduii r. Gtaea^i N.aik 
[1 Ind. Jnr., O. S,, 22 : Marsb., 23 : 1 Say, «' 
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■ONUS OP PROOF — continued^ 

25 LA15DLOIID AND TENANT— 

225 Right ofocctf 

fancy — Permanent cuJUtatore — Suit far ejectment 
— The defendant’s ancestors were the only cnltirat 


■tors dated back at least to 1803 In 1833> the 

defendant’s ancestor was recognwed by the Collector, 

who then managed the temple as an hereditary 

raiyot "T" ‘i- 

ancestor 

ulavadai, 

a right oi 

•of the tem( le to eject the defendants after notice to 
quit, that the burden of proying that a right of 
occupancy was not an incident of defendants* tenure 
lay on the plaintiff KElSH»A&Altt Piliai r 
Vaeadaeaja ATTAiraAB L li R • 6 Mad., 345 

228, — — Right ofocctt^ 

paney — Permanent cultivator — Paracudt — The 


•other things to }ay certain dues They were 
described in the mucbalka as paracudis In 185? the 
plaintiff s predecessors took orer the management of 
the temple from and executed a mnchalka to the 
■Collector, ■whereby he agreed among other things not 
to eject the raiyats as long as they paid kist In 
1882 the dnes (which were payable separately) 


227 — defendant ad 


such as he set up, namely, a permanent tenancy at a 
rate which cannot be e lianced Kiibtteb Kbisto 
Mitieb « Dihesdbo Nabais Bot 

[3 C. W. N , 203 

228, Suit for ejects 

ment — Right of occupancy — In an ejectment suit 
by a landlord against his tenant the plaintiff cannot 


I.LI 1 At, lb Mod, 9b 

229, Rjectment^ s«i< 

for— Occupancy riySti — J/a<frat S<nt Eeeocerv 
Act ^Madras Act nil of 1855), t 12 — A xamin 
dami, having gircnto the defendant, who was a cdlti 
TOl IT 


ONUS OP PROOF — continued 
25 LANDLORD AND TENANT— conbwued 
•yatinrr'iiw * o 


laiyaui iro n time immemonal and it was found that 
their bolding had lasted at least one hundred and 
fifty years The defendant had executed and Jell* 
vered to the plaintiff a m ichalka for one year and be 
had made no default in payment of rent Held that 
the onns was on the plaintiff and as she had failed 
to prove that the defendant’s tenancy had com 
meoeed nuder her or her ancestors the suit should be 
dismissed, VsircATA Mahaueshuamua v Raua* 

joai I Xi R , 10 Mad , 271 

230 Right of 


damao-e bv cnnvprl nn I-Vq ln„A 


tv J} li ii,« Ap , 89 

231 * Proof of Bamindarl right* 

— to garden planted with treee — The owner 
of a bagh in an estate in which ha is not possessed 
of any sammdari rights must if*he claim a higher 
right than that ordinarily possessed by a tenant 
planter or the snecessor of such a planter produce 
evidence in support of his clam , but when tne bagh 
has been admittedly planted by a zammdar and has 
been, on the sale of his zammdari rights reserved by 
him, it IS loeumbeni on the purchaser to prove that 
by the reservation the vendor reserv^ only the 
interest which a teDaot*planter would have possessed 
intbebagb An Bdzbh v Mubuk Gopal 

t3 Agra, 360 

232 Suit for assessment of 

lauds accreted to zimma teaure— £en 7 Reg 
VIII of 1793, M 51— Seng Reg XI of 182o—A 
suit for the assessment of lands accreted to a zimma 
tenure must be tried upon s 51, Reg YIll of 1793, 
the burden being on the plaintiff to prove that the 
teunre i* liable to the asscasmeut sought , and the 


Chokobb DuiT 9W, R,379 

Upholding on review, JuaoiTT CmrinJER Dptt 
I PAinoTT . 8 W R , 427 

333 . Acknowledgment of ten- 

ancy — Sait /or totuUaf — In a suit before the 
Collector for a Labuliat, on the ground that the <lefi n- 
dant had occupied and cultii ated certain lands of the 
plaintiff rhe defendant pleaded that ho wis co par- 
cener with the pUmtiff of the land, but he ndmilte 1 
that he had given a kabuliat for some 0 ! the lands 
9 T 
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OITUS OP PROOF — oontinued. 

25. LANDLORD AND TENANT— 

he occupied. Held that, since by giving the kabuliat 
the defendant had acknowledged &e plaintiff to be 
his landlord, the onus of proving the plea was upon 
‘the defendant. Juggobundoo ' MozoojidAB v. 
GooEOOPEEguAD Rop . . . Marsli., 54 

GOOEOO PeBSAD RoX r. JUGGOBUNBOO Mo- 

zooMDAB, . . W. R., P. B., 15 : 1 Hay, 228 

234. Suit by raiyat for pottah 

at fair and equitable rates.— The proprietors of a 
certain holding having refused the terms of the Gov- 
ernment, a farming settlement was made wnth the 
present defendant, who undertook to confirm and 
ratify all amulnamabs granted by the zamindars 
■while the settlement proceedings had been pending. 
Plaintiff, being a raiyat ■u'ithout a right of occupancy, 
but one who had got an amulnamah, sued for a pottah 
at the rate fixed by the amulnamah. Held that the 
amulnamah formed the basis of a special contract 
between the parties, and took their case out of the 
purview of the ss. 5 and 8 of the Rent Law ; and that 
by the terms of the amulnamah the defendant was 
bound to give plaintiff a pottah on fair and equitable 
rates ("upajukta”), which were to depend on the 
rates which he himself obtained from Government. 
Held that the onus of proving that the rate which 
he claimed was fair and equitable was upon • the 
plaintiff. Kishen Pebshad Sikgh «. Monirir Singh 

[15 "W. R., 420 

235. Suit for xen.t~Waste and 

lalchiraj land.— 'in suit for rent, when the raiyat 
pleads that part of the land is waste and lakhiraj, 
the onus is on the landlord to prove that such land 
has paid rent to him in previous years. Motee Labe 
Adttck V, JuDooPUTTEE Doss 2 "W.R., Act X, 44 

Gttmani Kazi V. Haeihab Mookebjee 

[B. L. B., Sup. •VoL, 15 : W. B., P. B., 115 

Marsb., 527 

Mietoonjot Chttokeebtjttx V. Btteoda Kant 
Rot 6 W. B., Act X, 18 

Bissessttb Chttckeebhttt V. WoOMA Chuen 
Roy . , - . . . TW. B„44 

236. Flea of pay- 

ment . — In a suit for rent if the tenant pleads pay- 
ment the onus probandi is on him. Pueeeag T. at.t. 
V. Bam Jew an Labi. . . .1 W. B., 264 

Koonjo Behaey Baneejee, V. Rot Mothooea- 
NATH Chowdhey ... .1 W. B., 155 

237. 1 nter tieln o r — 

Flea of payment. — In a suit for rent W'here defen- 
dant denies the relationship of landlord and tenant as 
subsisting between himself and the plaintiff, and 
states that he paid his rent to an intervenor, it is not 
enough that the intervention is set aside; it still 
remains for the Court to investigate the question 
whether the defendant is a raiyat of the plaintiff. 

■ Jaguedee V. Badha Kishoee . IS'W. B., 259 

238. ; JjlDiction of 

tenant bi/ title s"perior to lessor . — Where a tenant 
is sued for rent, he can set up 'eviction by title para- 
mount to that of his lessor as an answer, and, if 
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evicted from part of the land, an apportionment of 
the rent may take place. The onus is on the lessor 
who claims to be entitled to an apportionment to show 
what is the fair rate of the lands out of which the 
tenant was nob evicted. Gopanund Jha v. Labba 
Gobind Pebshad . . . 12 W. R., 109’ 

230. — — : Suit under 

special arrangement. — In a suit for rent alleged to 
be due under a particular arrangement, the existence 
oi which is repudiated by defendant, it is for plain- 
tiff to prove the arrangement. Shhmbhoo Geke 
Goss AIN V. Ram Jewan Laib . 8 W. R., 609 

240. Sent of whole- 

tenure — Suit by shareholder. — In a suit for rent by 
a shareholder where the defendant contends that he- 
is not bound to pay otherwise than by entirety to the- 
person entitled to the whole rent, the onus is on the 
plaintiff to show that he is entitled to sue for a frac- 
tional portion. Laibn v, Hemeaj Singh 

[20 W. B., 76 

241. Hate of rent, 

Froof of — Hvidence that rent stated in lease has 
been realized. — The mere fact that a tenant some 
time ago gave a kabuliyat for a limited period at a 
pai-ticular rate of rent is not sufficient in itself to 
throw upon the defendant the entire burden of prov- 
ing what the present rent is, without any evidence on 
the part of the landlord that the rent specified in the 
kabuliyat had ever been realized from him. Mo- 
KUNDA Chandea Sabma V. Aepan All Sheikh 

[2 C. W. H., 47 

242. Shifting ' of 

onus — Claim for rent— Written receipts, if neces- 
sary proofs of payment — Written receipts, if 
primary evidence. — Written receipts for payments 
are important, but by no means necessary as proof ; nor 
are they of the nature of primary evidence, the loss 
of which must be shown in order to let in secondary. 
On the evidence in the case it was held that, 
though the case is a most obscure and of an unsatis- 
factory character, and that, although the plain- 
tiff had given good reasons for holding that such 
part of the defendant’s case as related to the missing 
receipts was not worthy of belief, yet that the 
defendant did give evidence of payment of the rent 
claimed, sufficient to throw back again on the plain- 
tiff the onus of proving that the rent was still due. 
Plaintiff’s evidence was silent on the crucial point of 
payment, her Dewau kept out of the way of examina- 
tion, and no s'ufficient grounds had been assigned for, 
reversing the decrees of the High Court. EamosWAE 
Koee V. Bhabat Peeshad Sahi 4 C. W. H., 18 

243. Hviden ce — 

Flea of payment. — In a suit by a landlord against 
his tenant for aiTcars of rent due for a portion of 
the year 1283 (1876), the defendant pleaded pay- 
ment and called as his witness the plaintiff’s agent, 
who admitted the receipt of certain payments from 
the defendant’s under-tenants during the time for 
which the ari'ears were demanded, but swore that 
they were payments made in respect of arrears due 
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25 LANDLORD AND TENANT— 
on account of previous jears The lower Appellate 
Court reversing the decree of the Court of first 
instance gave the defendant credit for the payments 
so admitted Meld that the lower Appellate Court 
was wrong, that the defendant, having pleaded 
payment was bound to prove that the admitted pay 
ments were in respect of that portion of the year 
1283 for which the arrears were claimed S 12 of 
the Rent Law applies to receipts given directly by 
the landlord to the tenant and not to receipts given 
to third persons SiEVUV « Rudder Sosax 

[I Ij B , 7 Calc , 682 

S44. Proof of deter- 

mination of tenancy — Beny Act VJII of 1869, 
g SO — The defendant held under a lease from the 
plaii|tiff which expired in 1867, when he gave up pos 
session without any notice In a suit subsequently 
brought against him for arrears of rent of 1867, 1868 
and 1869 — Meld that the onus was on the plaintiff 
to prove that the defendant held on after the term of 
the lease bad expired No written notice of relin* 
qnishmcnt was necessary S 20 Bengal Act VIII 
of 1869 did not apply TlliC PiTiS « MailABiB 
Paitdat . 7 B L B , Ap . 11* 16 W R , 454 

245 . Suit for arrears of rent— 

Proqf of rate of rent —In a suit to recover arreara 
e <■ f * • ' 

7 

leui, lue piauiiui who eiaiuieii a ooowli rent at the 
rate of 9 annas of the crop proved that lo themouzah 
m question the laiyats paid rent at that rate Meld 

j - jumg 

roper 

OBUU 

■ '.< » ',420 

240. — ' — Alleged fottes 

atone of portions only of land — In a suit to recover 
arrears of rent under a kabuliat the defendant who 
had paid rent for upwards of four or five years 
pleaded that he had obtained possessiou of portioas 
only of the lands demised Meld (reversing the 
decision of Field, t7’)tbat the onna was upon the 
defendant Biyx MadhOb MqOeerjrc « SBromra 
Deb Ghuttijck . 10 C. L E., 665 

247 . _ — Suit for ejectment and for 

arrears of rent — Vtspvted rate of rent — In a 
snit for arrears of rent and for ejectment in 
consequence of non-payment where defendant chal- 
lenged the rate claimed as well as plaintifTs Tight 
to sue alone — Meld that the onus lay on plaintiff 
to prove bis claim to the rate of rent sued for and 
to show that he was sole propnetor Abiibcv v 
Rasi Kisbes Gn03E 23 W. B., 280 

248 Suit for ejectment— Greimd 

for rtiaxnxng poiseaston. Proof of — In a smt for 
ejectment by landlord against tenant after proof of 
due service of notice, the ouus is on the tenant to 
show any ground for retaining possession Noso 
COOMAB OnOSE r OOZIB SntCDAB 

[23 W. E., 238 


owns OF PBOOF — eonftflusef. 

S5 LANDLORD AND TENANT— conlinwei. 

249 Natitre of 

tenure. Evidence of — In a suit in ejectment ialu(^ 
nnder HlOO, the defendants who were sued as yearly 
tenants replied that their tenure was a mirdsi 
gujasta tenure, „c n, . , 

duced evidence 

tiffs The lower 
allegation was w 
evidence of the 

haviug failed to make out a pnmd facte case, were 
not entitled to a decree for ejectment Byji Nath 
Sahoo f» Ramdodb Rot . 7 C L B , 369 

250 — — Suit ly land- 

lord to eject tenant on expiration of tenancy — 
Where a landlord sues to eject a raiyat on the ground 
of Ins tenancy having expired, the tenant is not 
called upon to state the character of bis tenancy 
until the plamtiff has given pnmd facte proof that 
it IS of a terminable character and that it has ter 
mmated A sued to eject S on the ground that a 
temporary settlement effected with him had expired 
R set up a gujasta title to the land The lower 
Courts disbelieved plaintiff but called on B to snp- 
port the title he had set up and he failing to do 
BO gave A a decree Meld tliat A*a suit sbonld 
have been dismissed when it was found that the 
evidence he put forward was unwo“kliy of credit 
BDIXBE AHEEB 9 KiSBAN SiKOB 

[8 0 L.B.«209 

251 Suit to eject 

tenant holding over after exptrg ^leate — Inasuit 
to eject a tenant holding over after the expiry of 
a pottah which was merely for a number of years, 
the onus is on the landlord to show that the tenure 
was such that the express limit of years may be 
fairly applied to the possession and construed to give 
the right of re-entry Ror Odtte ^ARAIN SiNon 
V UnaTTBtm Rox 4 "W. B , Act X, 1 

Sbebb Dtai Patoeet 9 Dwaesabath Sookxjl 
[ 2 W. B , Act X, 64 

252 \Ptght of occu- 

pancg — Where a tenant holding under a terminable 
lease which does not provide for re entry makes no 


^ .... V IS 101 lum lo prove 

that right PuDDOiioyBB DossiA t JnoLLA Palit 
[7 -W. E , 283 

253 •Ejectment— 

Mtght of occupancy —hi. a suit by a zamindar 


..-V. j - .. V 1 aa luuL me ticlcndant 

did not bold under any lease from the plaintiff, that 
the habuliat was not genuine, and that the defendant 
by Ills holding had acquired a right of occupancy 
Meld the onus was on the plaintiff to prove the 
kabiiliat, and not on the defendant to prove that he 
had acquired a right of occupancy Therefore, whire 
9 T 2 
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ONUS OP PROOF— 

25. LANDLOlll) AlSU) TENANT— 

tlio pliiiiitift failed to ])roec Uie kiibuVmt, tlie miit 
was hold to ho rightly dismiBsod, though the defcn* 
dnnt failed to show any right of occupancy. WAi.T.An 
ATiT-ur, V. GoiiAM Goiis 

[10 33. L. R., Ap., 32: 10 W. R., 216 

264. • — Jlrfu^al fo quit 

after volicc.—hx a suit by a rainindar to obtain l:has 
possession of land within his calato, if a defendant 
is a iniddlenian, the right of plaintiff follows ns n> 
matter of course, unlc.-is defendant can make out Ins 
claim to cxcUulo the zamindar ; but if defendant is a 
raiyat, plaintiff mnstsho v fouio cause of action beyond 
the bare circumsUnce of defendant’s refusal to quit 
after notice under X of 1859. lie must show that 
the raiyat is of a class liable to eviction. LATJiX 
JoxNATn Sahee Dko t. l.trronKK CnnisriAV 

[10 W. R,, 168 

See Pbaheae Sek r. DmtoAPnxsAi) TEwAni 
[2 B. L. R., P. C., Ill : 12 W. R., P. C., 0 
12 Moore’s I. A., 286 

265. Suit under Act 

X of 1S39, s. 23, cl. G .- — In a suit under cl. 5, 
s. 23, Act X of 1859, the question of illegal oject- 
ment was the only question for adjudication. The 
onus in such a cause was upon the plaintiff. 
AfiOtTE V, Goeuck CncKDEn Cnownnnr 

[8 W. R„ 388 

260. — Suit for possession by 

tQ-aO-vA— Appropriation of crops by anothertenant. 
— ^In a suit to recover possCBsion where a plaintiff had 
held over the term of his lease and raised a crop 
which, was appropriated by defendant (an adjacent 
tenant), on the ground that the disputed land was 
his alluvion , — Sold that the onus lay upon the 
defendants (tenant and zainindar) to show that the 
land held by the plaintiff was removed from the 
control of the owner of the estate by circumstances 
which brought it under the control of the defend.ant- 
tenant. Hema Panbey v. Gujadhoti Ror 

[24 W. R., 108 

257. Suit to set aside order of 

Settlement officer— Pergunnahs Settle- 
ment Regulation CHI of 1872), ss, 24, 25.— lu a 
suit instituted in January 1887 by a plaintiff to set 
aside a settlement made under Regulation III of 
1872, and to recover khas possession of a mouzah, 
alleging that the defendant held the lands as chakran, 
and that the services for which he held them had 
ceased, the defendant pleaded that the tenure was 
dar-mokurari, that the lands had been settled as 
such in June 1877,_and that the suit was consequently 
barred by the special limitation provided by s. 25 of 
the Regulation. It was contended that the onus of 
proving the tenure to the dar-mokurari, which had 
been thrown on the defendant, had been wrongly 
so thrown on him, as the suit was substantially one to 
set aside a decree. Reid that the onus of proving the 
validity and propriety of the settlement proceedings 
upon which he relied had been properly thrown on the 
defendant. Nadiae Chano Singh v. Chhndee 
SiKHUE Sabuit . I. L. It., 15 Calc., 765 


ONUS OF PROOF— co«tin«c<f. 

26. LANDLORD AND TENANT— concLr*(f. 

258. Suit for damages for 

illegal distraint. — In a suit for recovery of 
damages by a plaintiff on the ground that his land- 
lords," the defendants, liad distrained their paddy 
nllrging higher jummas, the onus is on the plaintiff to 
pinvc the ammnl rent payable by him. CliDNDEa 
Kant JIukkbji v. Hem Lae Mondae 

[1 C. W. N., 483 

2G. LEGITIMACY. 

259. - Proof of legitimacy— Proo/ 

of heirship depending upon illegitimacy of defen- 
dant — Suit for possession.— 1\\c. plaintiffs in a suit 
to eject the defendant from land of which ho was in 
actual possession having to prove not only their 
relationship (which was not disputed), but their heir- 
ship, which depended upon the illegitimacy of the 
defendant, wore held bound to give sufficient general 
evidence in support of their case, to throw upon 
defendant the onus of proving his legitimacy. Ma- 
homed Godb Aet Khan r. AsnnuFrooKiBSA 

[2 W. R., P. C., 13 : 9 Moore’s I. A., 492 

MAnoMKD Gonn Aei Khan v, Ahmed Khan 
[2 W. B., P. C., 13 ; 0 Moore’s I. A., 604 


27. LIMITATION AND ADVERSE 
POSSESSION. 

260. Plea of limitation.— When 

a defendant pleads limitation, the oxitts prohandi is 
on the plaintiff. Beojendeo Coomae Rot Chow- 
BHET V. Radha Gobindo Shah . 1 "W. R., 235 


CoEEECTOE OF Rdnofobe V . Peosunno Coomae 
Taooee 6 "W. R, 116 

Pandhbang Govind V , Baeheishna Haei 

[6 Bom., A. a, 125 

Kbmoea Dassee V. Azmhe Aei . • 7 W. R, 13 

Nobokishoee Det V. Bamkishen 

[9 W. R., 131 


Bhieoo Mdndue V. Moxee Laee Ghose Mundtie 

[9 W. R, 251 

Gossain Doss Koondoo v. Sieoo Koomaheb 
Debia . . 12 B. L. R., 219 ; 19 W. B., 192 


QhOQOOEEE V. MtrZHtTE Hossein 

[24 W. R., 389 

2BL Limitation — Suit for posses- 

glQfi — X>ispo'isession — Game of nclion. — In a suit 
betu’cen two zamiudars, the appellant sought to dis- 
turb the admitted possession for about eleveu years of 
the defendant. The defendant insisted on a posses- 
sion of much longer duration as a statutory bar to 
the suit. Reid that the onus was on the appellant 
to prove that the cause of action accrued to him on a 
dispossession within twelve years before suit, and that 
he, or some other pei’son through whom he claims, 
was in possession during that period. Miteasor 
Singh v. Nond Loee Singh . 1 W. B,, P. G., 51 
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S C Niteasue Singh v None Lail Singh 

18 Moore’s I A , 189 

SiDHEB Nuzeee All Khan i. Woomesh Chon* 
Mb lIiiTEB GW. It,7B 

HAHOMEH HoSSAIN V SVBAHTOOHISSA EhAnCM 

[2 W. H , 80 

Kedaenath Achaejeb V Bhuowan Chbnoee 
Nhnbze 2 W. R., 15S 

Gooboohoss Sot e Hcbonath Rot 

[2^. E,,24Q 

JrGOHHMBA Chowdheain « Eah ChhndbeDeo 
{Q W, IL, 327 

Booebb SmoH V HTOOBTTNa Nabatn Singh 

"W. IL, 212 

Laxl Singh v Mobboosooegn Rot 

[SW. R., 426 

Dinobunddoo Suhate t Fitbloho 

tfl W. R , 166 

BtSSBEBOONItSA CHOWDHBAIN v LeBLANGNI) 

Binqh . . .14 W. R , 136 

Auekb All V Indbbiexi! Eooeb 16 W. B , 43 

Saibb Nabain Boss v Antnh Motee Oootta 
[31 W. E , 79 

262 Adverse possession— Pfoo/ 

of loti of title by ~^Setd by the Pnry Coaocil 
(affimiDg the judgmeot of the High Cooii) th&t, 
where the plaiotifl has estabhabed his title to land, the 
hardea o£ pronng that the plaintiff has lost that 
title hy reason of the adverse possession of the 
defendant u npon the defendant. Badha QobiNH 
Rot 0 . Inglis . 7 C Ii R , 304 

283 ’Joint anceetml 

property — Xinttation — Seld that the admission of 
certain property being joint ancestral throws the 
burden of proving exdusive nnd adverse possession 
beyond limitation npon the sharer refusing to admit 
Other heirs Dabse SVHAl v Shso DabbBai 

[1 Agra, 286 

284 i«m»#a<so« 

Jet, 1877, art 144 — Under art 144 of the Limits* 
ticm Act (XV of 1877) it is not for the plaintiff to 
prove that he has been m possession within twelve 
years before suit, but it is for the defendant to show 
that be has held adversely to the plaintiff for twelve 
years NrAirrujiA v Nana vaiap PABirsHA 

[X.Xi R.,13Sora.424 

266 Suit for poetes 

tton — ^^Vhe^e a defendant pleads partly title and 
partly purchase, and asserts his own ^ssession on 
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--eonltnued 

KbDABNATH MoOEEEJEE p MOBESH CaCNDBB 

Pahiit . 1 W. R , 87 

288 Suit for pastes 

tion — Proof of adverse posstssion — In a suit to 
recover possession, where defendants plead lumtation, 
and plaintiff proves that the commencement of the 
possession of the party through whom defendants’ 
daim was as tenant it is for those who set up the 
plea of limitation to show when the nature of that 
possession was changed and how it became adverse 
Baaobun Satba « Nobin Chhnhxb Chowdubt 
[12 W R , 260 

267. Suit for posset 

tton — Ltmtttttion — Where a plaintiff brought a suit 
tn 16S6 to recover landed property which was in ths 
possession of the defendant since 1845, and at the 
time of the institution of the snit it was held that 
before the plaintiff could recover he must prove, 
first, possession within twelve years before suit, and, 
secondly, title to possessiDQ Bbsb Chunbzb Job* 
BAj t Debutt Couectob ot Bhhixooah 

[13 W R , P. c , 23 

288. Senamt irant- 

aehost—ftmtiaUon —In a suit for immoveable pro* 
perty under a kobals more than twelve years old, 
where defendant pleads that plamtiff was only a 
benamidar and was never in possession, plaintiff must 
prove not only title, but alio possession within twelve 
years of the filing of the suit. Ebbasnatb Mahata 
V Kamubinbe Dsssa . 10 W. R., 289 

269. '— ■ '■■■ ' 'Suit for postet’ 

tton—r*”l*f'tfi'‘ii — Tn o •« » «!• til 


270, Suit for pottef 

ttQ/i — The plaintiff s ancestors having been declared 
by a decree of tl e Peishwa’s Government in 1722 to 
be entitled to the whole of the patilki watan of Pan* 
derai andtbe defendants having a watan patra from 
the Raia of Satara in 1742 in favonr of their claim 
to a balf share, but being unable to show that their 
ancestors had any concern with the watan for a period 
of ninety SIX years subsequent thereto, dunng which 
the plamtiff s ancestors were reeogmr^ as owners, — 
fftld that the onus was on the defendants to show 
sufficient adverio possession previous to suit at to 
entitle them to the property Avihtbat P. Kokci 
r Manaji J Jagtap . 3 Rom .A C , 49 

271. Suit to reeoter 

postettiosi of land — Xontfation — A suit to recover 
possession of an unenclosed piece of ground must 
Mbrougbt within twelve years from the time the came 
of action accrued, and in deciding this the lisne 
IS, not that the plaintiff must show that he exercised 
some nght of ownership over the ground within the 
twelve years precedmg the filing of the action, but 
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that twelve years have not elapsed between the day 
the defendant interfered with the plaintiff’s posses- 
sion and the date on which the plaintiff filed his 
claim. Sagaugo'wiia hik Babakgovtda t. Babapa . 
BIN Chenata .... 9 Bom., 62 

272. Limitafion — 

Seffletnenf . — In a suit for possession, where defendant 
denies plaintiff’s title and sets up a defence involving 
the plea of limitation, the question of limitation 
docs not depend upon whether defendant was in 
possession, but upon whether plaintiff Avns in posses- 
sion. Where defendant admitted that the pci-rna- 
nent settlement was ordered to be made with the party 
in possession, and that it was made within twelve 
years prior to the suit with the party from whom 
plaintiff claimed , — lleld that, tuitil the contrary was 
shouu, that party was rightly presumed to be in pos' 
session, and plaintiff’s claim was not barred by limi- 
tation. Mahomed Kobeeu v. Abdoob Azbem 

[24 W. Il.,315 

273. Suit for pos- 

session — Froof of title. — In a suit to obtain posses- 
sion, where defendant pleads limitation, plaintiff is 
bound not only to prove his title, but also to show 
affirmatively that his cause of action accnicd within 
twelve years before the commencement of the suit; 
and he must succeed upon the strength of his own 
title, not upon the weakness of his opponent’s. 
LtTTOHOo Khan r. Fobet . 24 W. B., 273 

274. — Suit for pos- 

session — Limitation, — In a suit for possession of land 
the defendants claimed to hold under a valid miras 
tenure so as to be entitled to tbc ground rent from 
the raiyats, and to pay the plaintiff w lio was the supe- 
rior landlord merely the miras rent. Held that, the 
plaintiff being admitted to be landlord, the onus was 
upon the defendants to prove either that they had a 
valid miras tenure, or that they had held adversely 
to the plaintiffs as mirasdars for more than twelve 
years, and that the plaintiffs had notice of such adverse 
holding. Prahlad Sen v, Budhu Singh, 2 B, L. M., 
JP. C., Ill, cited and followed. Ogea Kant Chow- 
DHEEE V, MOHESH ChTJNDEB SiOKDAE 

[4 C. L. E,, 40 

275. D isposition 

— Presumption — Onus prdhandi — Limitation — 
J" oint oioners. Adverse possession ietween. — ^tinder 
the former Limitation Act the cause of action, and 
under the present law the event from which limita- 
tion is declared to run, must have occurred within 
the prescribed period, and it lies on the plaintiff to 
show this. Accordingly, where the suit is for pos- 
session and the cause of action is dispossession, the 
plaintiff is bound to prove possession and disposses- 
sion within twelve years. Possession is not neces- 
sarily the same thing as actual user. When land 
has been shown to have been in a condition unfitting 
it for actual enjoyment in the usual modes, at such a 
time and under such circumstances that that state 
na,turally would, and probably did, continue till 
within twelve years before suit, it may properly be 
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presumed that it did so continue, and that the pre- 
vious possession continued also until the contrary is 
proved. Such a presumption is in no sense a con- 
cluBivo_onc. Its bearing upon each particular case 
must depend upon the circumstances of that case. 
Many nets which would be clearly adverse, and 
might amount to dispossession ns between a stranger 
and the true owner of land, would, between joint 
owners, nntui-ally be-ir a different construction. 
Mahomed Abi Khan v. Abdttb Ghnne 

[I. L. R., 9 Calc., 744 : 12 C. L. R., 267 

276. - C onjlicting 

evidence of possession — Presumption of possession 
from title — Possession and actual user — Character 
of land in dispute — Mode of enjogment . — It is 
only when the evidence of possession is strong on 
both sides and apparently equally balanced that the 
presumption that possession goes with title should 
prevail. The principle does not apply where the 
evidence of possession is eejualy unworthy of reliance 
on both sides. Lharm Sing v. Hurpershad Sing, 
I. L. J}., 12 Calc., 3S, explained. Possession, how- 
ever, is not necessarily the same as actual user. 
VTion therefore the plaintiff has to prove possession 
of land in dispute within the statutory pei'iod of 
limitation, if there is anything special in the charac- 
ter of the land, for example, when it is permanently 
or temporarily incapable of actual enjoyment in any 
one of the customary modes, a presumption in favour 
of continuanco of possession, though in no sense a 
conclusive one, may arise. Mahomed Ali Khan v. 
Abdul Gunny, I. L, B., 9 Calc., 74d ; 12 C. L. S., 
257, referred to. Thakue Singh v, Bhogeeaj 
Singh . . . I. L. B., 27 Calc., 25 

277. Suit for pos- 

session — /Previous dispossession — Limitation — 
JSvidence . — In every suit for the recovery of land, on 
the allegation of previous dispossession by the de- 
fendant, the plaintiff must start his case by showing 
that, at some time within twelve years previous to 
the institution of the suit, he has been in possession 
of the land sued for. Perhlad Sein v. Bajender 
KisUore Singh, 12 Moore’s 1. A., 337 ; Batohins 
V. Lord Penrhyn, 4 App. Cases, 951 ; and Noyes 
y. Craxvley, 10 Ch. J)., 31-36, cited. Bhoothnath 
Chatteejee r. Kedaenath Baneejee 

[I. L. B., 9 Calc., 125 

278. ; ; ^ Suit for_ pos- • 

session — Previous dispossession — Limitation . — 
Where, in a suit for the recovery of land based on 
title, the plaintiff alleges that he has been in posses- 
sion of the land and was dispossessed therefrom by 
the defendant within twelve years prior to the insti- 
tution of the suit, mere proof of such possession will 
not be sufficient to entitle the plaintiff to a decree. 
TPise y. Ameerunnissa Nhafoon, L. It., 71. A., 73, 
followed. Kama Manji v. Khoioae Nussio, 5 C. L. 
B., 278, disapproved. Eetaza Hossein v. /BanT 
Mistet . L L. B., 9 Calc., 130 :,11 393 

279. Limitati on 

Act, 1877, sch. II, art. 142 — Burden of proof — 
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Date of dxt^osseiston or dteconttnuanee of posses 
■ston — The claimants had shown that they fomerly 
were proprietors of the land to which they allegeo 
•title, and from which they claimed to oust the defen' 
dants , but they had been dispossessed or their po8> 
session had been discontinued gome years before thif 
suit was brought by them and the land was oecopied 
by the defendants who denied their title That being 
so, the burden of proof was on the claimanta to prove 
their possession at some time within the twelve years 


burden of proof on to the defence to show that ths 
defendants were entitled to retain possession MonisrA 
Chtthdbb Mozomdab 1) Mobesh CnnimER Neooi 
[I I. B . 16 Calc , 473 
1, R.,iai A. 23 

280 Dtmtlatton 

J.ci(XyofW7),sch U,arts 142 144— Burden 
of proof — ^0 plaintiff who was the sister of the 
idefendant, sued m 18S8 to recover from him a moiety 
of a paramba purchased by them jomtly lu 1877 
in 1678 the plaintiff went to live elsewhere, but from 
time to time returned and spent a few days with the 
defendant onthelandmsuit Tbedefendant pleaded 
limitation Rsld that the Limitation Act, sch ll, 

144/ applied to the suit and the burdeu of proving 
adverse possession lay on the defendant AutiA «> 
Kutci . I L R , 14 Madu, 06 

281 " ' A<t 

(Xr of 1877) arts 14 1 and 144 —In cases falliop 
-under art 142 of the Limitation Act the plaintiff 
-must at the outset show possession within twelve 
jears and cannot rest merely on a proof of title , 
while in cases falling under art 144 the plaintiff may 
rest content with proof of title only in the first 
instance, and the burden lies on the defendants to 
show that they have had a possession tncoDsistent 
with the title of the plaintiff for more than twelve 
years before suit The plaintiff sued to recover posses- 


Act and that it was for the plaintiff to show that 
he, or those under whom he claimed, had been m 
jiossession within twelve years before suit Jtou 


TJabaji Guvoaji X Ij R , 14 Bom , 458 

282 Itmxtattou Act 

("Xr of 1877), art 142— Sale wUle e>ndar is ont 
of possessxon — Adterte possetttoit — In a suit 
"brought by a vendee to recover possession of iminove- 
-able prepay which was not in the possess on of !«■ 
-vendwat the time of the sale, the defence hsvins 
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raised the point of adverse possession for u ore than 
twelve years — Held that the onus lay upon the 
plaintiff to show that the claim wasnot barred by the 
defendant’s adverse possession by proving that bis 
vender had been m possession within twelve years 
before the date of sale under art 142 sch II of the 
Limitation Act Easiqnath Sitabaix OzG r Sbbi* 
DHAB MabapevPatabeab I 1j R , 16 Eoiii.,843 
283 - Suit for pos^ 

session of immoveable property — (Question of title 
— Limitation Act, s 29 — ^Where a suit for the 
recovery of possession of immoveable property is 
resisted by a plea of adverse possession for more than 
twelve years, the question of limitation becomes a 
<lu.eatu3Q. ut Utle aud vt \ie& upon, tbe plamtAff vu th* 
first instance to give satisfactory ^rtind/acie evidence 
of hia possession within twelve jearg of the suit 
JlfoAima Chunder Ifo-oomdar v Mohesh Chunder 
Neoyi, I L Tt , tS Calc 473 and Parmanand 
After V Sahib Alt IDS 11 Alt 4S5, referred to 
JajPAB HTJ8AIlf t> MaSITOQ AXI 

[I L R , 14 AIL, 193 

284. for pas- 

session of immoveable property — la a suit for pos* 
session of immoveable property it is for the plaintiff 
to show by some pntnd facie evidence that he 
a subsisting title not extinguished by the operation 
of liDiitatioD before the defendant can be called upon 


which such families live, and to the fact that in such 


Sibx, Weehly Notes, All , 1834 p 17 /, referred to. 
INAYAT HCBBW V All HusBIt 

[I L E , 20 AIL, 182 

285 ■ ^ , Suit for pos‘ 

session—Limitation Act fXV of 1877), art 142 — 
Foirfsace and proof of possession — V suit for the 
proprietary possession of land was defended on the 


given to and received by the possessor of lands, an3 
thty extended throughout the period in dispute, going 
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back far behind the tn-elvc years wliicb n'ould bar- 
It was not necessary to consider whether the bnrthen of 
proof was shifted merely by tlio seven years’ admitted 
possession, as the additional evidence raised the infer- 
ence that the same possession had continued for more 
than twelve years. iZc?(f that the burthen of rebut- 
ting this inference hud not been discharged by evidence 
given by the plaintiff, while the evidence for the 
defendant had amply sustained the burthen originally 
laid upon him to show his twelve years’ possession. 
iNHASIMUrrU UdATAN V. UrAKABATH Udayan 

[I. L. R., 23 Mad., 10 

286. ■’Ejectment, Suit 

for — Limitation. — In an action of ejectment the 
plaintiff need not fail merely because he cannot proYO 
that ho has been in possession of the land claimed 
within twelve years ; he must show that his cause of 
action (that is, the taking possession of the land by 
another person) has accrued within that period. 
PAKBUEANa Gotikd V, Babkhisiina HABt 

[0 Bom., A. C., 125 

287. Suit for 'p OS' 

session — Ejectment — Evidence — Previous posseS' 
Sion. — ^^Vherc, in a suit for possession of land, the 
plaintiff proves merely that ho has been in possession 
of the disputed land at some time within twelve years 
previous to the filing of the plaint, such evidence is 
not sufiicient to throw upon the defendant the burden 

^ of proving his title to the laud. Wise v, Amirunnissa 
’ Khatoon, L. B., 7 I. A., 73, followed ; and Qour 
Paroy y. Wooma Soonduree Delia, 12 W. B„ 472, 
cited. Dbbi Chtten Boedo v. Issim Chttndee 
Maejee 

[I. L. R., 9 Calc., 39 ; 11 C, L. R„ 342 

288. Ejectment, Suit 

for — Proof of possession — Dispossession. — In an 
ejectment suit, where the plaintbEf claims land from 
which he alleges that he has been dispossessed, the 
general rule is that the burden is upon the plaintiff to 
show possession and dispossession witbin twelve years, 
or, at least, that the cause of action iirose within 
twelve years, and this rule is not intended to be 
interfered with by the Privy Council in Badha GtoMnd 
Boy V. Inglis, 7 C. L. It., 364. Mono Desai v. 
Bamchaitdea Desai . I. L. R., 6 Bom., 508 

289. Bight of Croton 

to waste lands — Title suit ly Croton for declaration 
of title and possession. — Assuming that the Crown 
has the right to oust any person who. without sanc- 
tion, occupies waste land which has not been appro- 
priated for any public purpose, it cannot, by a suit 
brought for a declaration of title or for ejectment, the 
date at which the cause of action arose not being stated 
in the plaint, compel a defendant to prove possession 
for sixty years. As a general rule, a plaintiff must 
not only show he has a title, but that he has a sub- 

' sisting title, which he has not lost by the prescriptive 
section of the Limitation Act. The probable expla- 
nation of the ruling in Badha Golitid Boy^s case, 
7 C. L. B., 364, is that, when a plaintiff proves title 
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and possession, it is to bo presumed that his posses- 
sion continues till the defendant proves that the pos- 
session was interrupted, but that, where the plaintiff 
can prove title only, and not possession, ho must 
prove that the adverse possession of the defendant, 
or the acts of which he complains as impugning his- 
title, occurred within the period prescribed by the 
Limitation Act. Seoeexaey ov State toe India 
V. ViEA Eayak . . I. L. R., 9 Mad., 175- 


290, 


Waste land 


subsequently made cultivable — Presumption — Con- 
struclive possession. doctrine of constructive- 

possession applies only in favour of a rightful owner, 
and must not, as a rule, bo extended in favour of 
a wrong-doer, whose possession must be confined to- 
land of which ho is actually in possession. In a suit for 
tho possession of lands formerly unCultivable, but 
subsequently brought under cultivation, the District 
Judge had allowed tho plea of limitation to prevail 
against the plaintiff upon a finding — based, not upon 
evidence of actual possession by the defendants, but 
upon an inference from part of tho evidence — that 
the defendants had been in constructive possession 
for over twelve years prior to the suit, Seld that, so 
far as the judgment and decree of the District Judge- 
related to certain plots described as patit or uncultiv- 
ablc lands, they must be set aside, and tho case re- 
manded to tho District J udge to determine (a) how 
far tho presumption iu favour of the plaintiff as to the 
continuance of the uncultivable state of the lands- 
till within twelve yeai’s of suit applied; and (J) bow 
far that presumption had been rebutted by evi- 
dence of actual possession on the part of the defen- 
dants. Mohini Mohan Rot v. Peomoda Nath Roy 

[L B. R., 24 Calc., 266 
1 C. W. N.. 304 

291. 


Dispossession — 

Ejectment — Evidence — Prooffif title.'^v, June 1878 
the plaintiff sued the defendant for the recovery 
of possession of certain land. At the trial it was- 
proved that he had been continuously in peaceable pos- 
session of the land until the pionth of May 1878,. 
when he was forcibly and illegally dispossessed by the- 
defendant. Meld that the evidence was sufficient to- 
call upon the defendant to show his title to the land. 
Mohabeee Peeshad Singh v. Mohabeee Singh 

[I. L. R., 7 Calc., 591: 9 C. L. B., 164 


292. Suit for pos- 

session after wrongful dispossession— Proof oj 
title . — In a suit for possession, it was found that the- 
plaintiff had been in possession within twelve years- 
from the institution of the suit, but he had been 
wrongfully dispossessed by the' defendant. The 
plaintiff was unable to prove possession previous to- 
being ousted for a longer period than eleven years, 
Seld that, the ouster by the defendant having been 
wrongful, the onus was not thereby shifted to the 
plaintiff, and that under the circumstances the de- 
fendants were bound to prove their title. See Moha- 
beer Pershad Singh v. Mohabeer Singh, I. L. B., 7" 
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Calc ,591 Q C L 'R, 154 Bbojo Sundeb Qos- 
SAMI t) Koilasu ChuiTdee KttB H C L. R., 1S3 
293. Suit for 


tesBion for a Tery long time,” and aUhongh ttcy had 
failed to prove possession in excess of sixty years, 
the onus was held to lie on the Government to prove 
possession within sixty years. BEOifAwnin) Qos 
BAIN r Qotebkment . • 6^7 K,I3S 

294 — Lxrnitatton 

—Boundaries — No proof of anterior title m the 
claimant snch as wonld he involved in the decision of 
a questionlof boundanes m his favour can relieve him 
of the bniden of provmg that he was m possession 
within twelve years prloi to snit, or shift it upon his 
adversaries so as to compel them to prove the time 
and manner of hia dispossession Iaba Sihqh r 
Chaida Mtoi . . 2 Agra, 177 

295. — — — / 1 0 « — 

iS’ui^ Sy reveretoner to set aside alienation ly 
widow —In a suit for posscssionby the purchaser of 
the right of a reversioner to the estate of a widow, 
• 1 *’ ig sxtrme 

• of limiea 

le widow's 

• • such cir» 

, rebut the 

plea of limitation to prove, not not only that the 
widow died on the date alleged, hut that she actnally 
held possession up to the time of her death Eaieb 
Nate t Jot Doosoa Dosses . 11 W. B , 173 

206 ^**1^ Jor pos- 

seiiion—Jiiinttalion-^Chur landi —In a suit to 
recover possession of land under cultivation, when 
the defendant pleads sdrerie possession, it is, under 
ordinary circmnstances, for the plainiilf to show 

r.i , *v i *1.0 <1 «n t'S *■— Ij ||g 

r the 

• ■ first 

, on of 

have 

never’ been under cultivation, the rule is different, 
and the defendant must establish bis advene posses 
non for more than twelve years When a sail u 
brought for possession of chur or other land under 
cnliivatioo at the time of the institntion of the suit 
hut previously jungly or uncultnrable, the onus pro- 
landt still lies on the plaintifi, bat on his proving 
that the chur was formed, or the land first became 
cnltnrsble, within twelve years before he instituted 
his suit, the onns is shifted to the defendant, who 
must establish his adverse possession for more than 
twelve years MAnoMES IbbAiiim r Wobbison 

[L Ii. B , 5 Calc., 36 

297 — Suit for fos 

session of land after sithmusion — Limitation — 
Where the snit was for possession of certain 
land, on the allegation that it was land helcmgmg 
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to plaintiff's \illage hut submerged at the time 
of settlement, if the plaintiS could show tlio 
identity of the land submerged with the hod which 
has since been left dry, the onus is on the de« 
fendant to show that some other person had been lu 
advene possession for twelve years before the plain 
tiff preferred bis claim, and that such adverse pos* 
session commenced from a time when plaintiff was In 
a position to dispute it Hub Saeax r Mahomed 
Datu Khan . 2 Agra, 64 

298. — Accreted lands 

—Be~suriey of lands —In a suit in which plaintiff 
bis estate, but 
nd as forming 
irvey of 184^ 

auu au auiteu lepoueu luai, kJiuugu an erroneous 
survey in 1865 included the said land in plamtiff • 
estate, yet, in the earlier survey, it had been thaked 
as defendant's, who indeed had obtained a decree for 
it against the Government, — Sold that, before plain* 
tiff could be entitled to a decree for the land m suit, 
he must establish facts which, according to the law 


Koomabbb r Motit Sinoh 25 W . B. 129 

209 . u . 

ssssion of alluvial land— Evidence of poeeetsion in 
ahtence oflandinarke.—'Stie plaintiff sued to recover 
a tract of chur land as parcel of his moueah of J, 
the defeudant alleging the said land to be a parcel of 
his monzah of Q About the year 1830, a large tract 
of land was dilnviated by the River Clmtol within 
the mouzabs belonging respectively to the plamtiff 
and defendant aud after re>formation in 1837 a 
proceeding was taken by the plaintiff before the 
ISagistTatw ■rnidw which he was ordered to he put in 
possession of a considerable tract of such newly* 
formed land, the Magistrate laying down the bonn 
danes After nearly t velvc years (ir, In 1849}, 
the defendant's father brought a civil snit to set 
aside the Magistrate's decision, and the ultimate 
finding was that the plaintiff had been m possession 
of the land described in the Magistrate's order from 
and sinco the date of that order Held that that 
decree must be taken to have established that the 
plaintiff was in possession of the land desenbed m 
the Magistrate’s order, and had continued m snch 
posscasioQ, the question in the present suit being 
whether the lands now claimed are identical with 
thrae so desenbed Meld also that the onns of pro 
viDg that issue lay upon the plamtiff, because the 
foundation of his snit was that, having been in pos* 
aess on, be was dispossessed as aconseqnenecof certain 
measarements made by Government officers Meld 
farther that plamtiff bad failed to snstain the burden 
of proof He relied pnncipally on the bonndanes 
given by the Magistrate and certain maps prepared 
then and later as compared with the Government 
map of 18&3i but tbeir Lordships were unable to 
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place firm reliance npon any inference drawn from 
these maps. Their Lordships wore also of opinion 
that in questions of this kind, where the natnral 
houndaries and landmarks have disappeared, evidence 
•of possession was very important and satisfactory, 
and that there was no reason to distrust the witnesses 
of the respondent proving snch possession. Grija 
Kant LAnoRT CnownnRr o. Htrnisir CntrHjoER 
CnowDHRX . . .19 W. R., P. C., 114 

300. night to allu- 

vial land — Change in course of river — Boundaries, 
— Disputed settlement. — At the permanent settle- 
ment the River Gnnduck divided monzah Sohagporo 
(zillah Tirhnot) from the village of Oumri (zillah 
Samn). In 1837 the river got into its southern chan- 
nel, and a quantity of chur land to the north was 
resumed by Government and settled with the zamin- 
dars of Sohagporc. In 1846 it was again settled with 
the same zamindars, who remained in possession un- 
til 1848, wheu the river having returned to its nor- 
thern channel the deara laud was claimed by pro- 
prietors on the southern or Saruu side of the river: 
the consequence was an Act IV of 1840 suit which 
was decided in favour of the zamindars of Sohagporo. 
In IF 56, on the expiry of the last temporary settle- 
ment, the question arose with whom Government 
should engage for the revenue, and it was finally 
decided by the Board of Revenue that a settlement 
should be made with the zamindars of Dumri, who 
accordingly obtained possession. The Board’s deci- 
sion proceeded ou two principles, — viz., that a usage 
existed that the main channel of the Guuducb should 
be the boundary of the zamindarics, and that there- 
fore the interest of the zamindars of Sohagpore had 
been of a limited, temporary, and conditional charac- 
ter. These zamindars then brought a suit to impeach 
this settlement and to recover possession. After de- 
cision, appeal, and remand, it was finally decided by 
the High Court that the land in dispute was iden- 
. tical with that formerly settled with the maliks of 
Sohagpore, who (it was assumed) had a permanent 
proprietary interest therein. Held that the proper 
issues to be tried were : first, whether the land had 
been settled in 1837 with the maliks of Sohagporo as 
proprietors of alluviums which had gradually accre- 
ted to their estate, or upon what other grounds such 
settlement was made, the onus of proving gradual 
accretion being on the plaintiffs ; and, secondly, whe- 
ther there was at the permanent settlement, and has 
been since, a clear and definite usage such as supposed 
by the Board of Revenue, the burden of proving the 
affirmative of this being on the defendant Rajen- 
DUE Reetab Sahee V. Laibjee Sahoo 

[20 W. R., P. C., 427 

; Alluvial land 

■after diluvion—Be-formation of chur land — Limit- 
ation. — In a suit for possession of chur lands' as 
re-formations on the original site of plantiff’s or his 
vendor’s lands, or accretions thereto, where limitation 
is pleaded by defendant in adverse possession, the 
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onus lies on plaintiff to prove that, before disappear- 
ance or diluvion, the land in dispute was in the pos- 
session of his vendor. Gokool ICeisto Sen v. 
David 23 W. R., 443 

The evidence to be given and the onus of proof in 
cases of re-formed chur lands was also discassed 
in AdkiiiIi Chundee CnowDHEV v. Debawab 
Hossein 6 C. L. E., 83 

302. lie-formation 

on old site of lands after diluvion —Limitation . — 
Where, in a suit for ipossession of lands W'hich have 
re-fofmed upon the old site after dilnviation, the 
defendant relics npon a statutory title of twelve 
years’ possession, the plaintiff, in order to succeed, 
must, according to the rule laid down in the case of 
Nitrasur Singh v. Nund Loll Singh, 8 Moore’s 
I. A., 199, prove satisfactorily that the defendant 
has not been in possession for the periqd of twelve 
years next preceding the commencement of his suit. 
And whore the evidence is not sufficient to support an 
affirmative finding that the xvhole of the lands 
claimed have rc- formed within twelve years preceding 
the institution of the suit, it is. incumbent on the 
plaintiff to show specifically the portion, if any, 
which has not so re-formed. Per Jackson, J. — I 
am unahlo myself to see on what principle or by what 
means the Court could of itself undertake to divide 
the portion of the land which may have re-formed 
within twelve years from the larger part which 
evidently re-formed more than twelve years ago, and 
had been in the adverse possession of the defendants. 
Rdnjix Sinoh V. SOHOENE, Kedbuen & Co. 

[4 C. L. R., 390 

303. : Diluvion — 

Possession on re-formation — Subsequent diluvion 
— Possession, Suit for, — Per Gaexh, C.J. — Where 
a person can show that he has been in possession of 
certain lands prior to such lands becoming diluyiated, 
his possession must be considered as continuing 
during the time of diluvion, until snch time as 
he becomes dispossessed by some other person ; and 
in such a case, the onus lies upon the dispossessor to 
show that he has acquired a title under the_ law 
of limitation which has' put an end to the rights 
of the original possessor. Nitrasur Singh v. Nund. 
Loll Singh, 8 Moore’s I. A., 199, and ' JJadAa 

j Gobind Mogv. Inglis,7 C. L. B., 364, distin^ished. 
Kalby Chtien Sahoo v. Seceeiaey ox Staxe xoe 
India . I. L. E., 6 Calc., 725 : 8 C. L. B., 90 

304. — ' Suit for posses- 

sion of land — Presumption of possession and owner- 
ship. — If, in a suit for possession of land which was 
covered with water more than twelve years before 
the institution of the suit, the plaintiff proves that he 
exercised acts of ownership, as by letting out the 
julkur to tenants, that is primd facie evidence of 
possession and ownership ; and unless the defendant 
can make out a twelve years’ statutory title by 
adverse possession, the plaintiff’s possession must be 
presumed to have continued, and it is notlnecessary 
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for him to show a possessloa by acts of ownership 
■within the twelve years Mohint Mohun Das «. 
Ebibhko Nishobb Ddtt 

[I. L. R., 9 Calc., 802 : 12 C. L. R,, 337 

805. Alluvxon and 

dtluvton — Title — Limitation — Aoit of ownerthtp. 


up to the time of dtluviation, and alleged that the 
lands had re formed within twelve years, without 
alleging or proving possession during that period 
The defendants, on the other hand, alleged that the 
re formation had taken place more than twelve years 
before suit, and that they had acquired a title to the 
lands by adverse possession for that period. Seld 
that m such a case the subme^ence of tbe lands 
after diluvion ought to be presumed until the contrary 
was shown, and that the onus of proving rofonna* 
tion before twelve years and adverse possessioo was 
shifted to the defendants Per WiiaoB, J —As 
a general role, where a plaintiff claims land from 
whichhe alleges he has been dispossessed, the burden is 
upon him to show possession and dispossession within 
twelve years Proof of possession within twelve 
years does not necessarily mean proof of acts of 
ownership within that time. The nature of tbe proof 
of possession must depend on the nature of the case 
There are many cases in which tbe party on whom 
the burden of proof in the first instance lies nay 
shift the burden to the other side by proving fac^ 
giving rise to a presumption in his favour. In the 
case of lands gradually diluviated and gradually re* 
formed, if tbe diluviation has been more than twelve 
years before suit, the claimant, unless be can show 
posstssum since the le formation, must at least show 
that he was m possession down to the date n{ the 
.11..*.... Wl-/— *1.* - -- * 


the property in dispute is capable of actual or visible 
possession, yet, m tbe case of property which is not 
susceptible of actual and visible possession, an excep* 
tion from tbe nature of the thing must be made 
to the general rule In such cases, when the title and 
possession have been proved to be m a certain person 
up to a certain point of time, — when there bos 


pussiHSiuu 01 liiu peisuu miuig iiiu luie will oe 
presumed to continue until the property has again 
become susceptible of actual visible possession. Proof 
of possession is presumptive proof of ownership, 
because men generally own the property which they 
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possess And if the ownership of property is proved, 
and there is nothing to show that the possession of 
such property is with any person other t^n the 
owner, it may fairly be presumed to be with the 
owner Such a presumption then takes the place of 
evidence to show the plaintiff’s possession, within 
twelve years before suit, of a propertj in which, from 
the nature of the thing, evidence of actual possession 
is impossible lUso JIohun Ghose v Mothtoa 
M oBcir Roy 

[I.L.R,7Calc,225:8C I* R.. 126 

306. Lilavtaiton—- 

Suhordinaie tenure — Suit for tveotertf of possession 
of land — Tte-formation on the site of plaintiff’s 
« — T., « «« * ~v* t._ *v -i^aintiffa on the 

f possession of 
that the lands 

lu tuspuie wete reimiuaiious on tne site of the 


diluviation, was not denied, and as it was fonnd that 
tbe disputed plots of land were pait of the said 
villages, it was not incumbent on the plaintiffs to 
prove possession of the lands m dispute prev lous to 
the diluviattoD, bot the onus lay on the defendants to 
prove adverse possession for more than twelve years 
prior to tbe institution of the suit, and the suit was 
not barred by limitation. JFoomesh Chunder Goopto 
V. Saf ^aratn .Boy, 10 TTi B » 15, and Darts r. 
Abdul Homed, 8 W R , 55, referred to QtnfOA 
Kuuab Mittzb V Aanrosa Qossavi 

[I. If. R , 23 Calc., 863 
807.’ — Accreti 0 n— 

Right of npanan proprietors — Title to alluvial 
land contested between villages on opposite banks— 
Prescription — The plaintiffs were the proprietors of 
a village on the southern bank, who disputed with 



before they brought this suit. The evidence di<J not 
support their claim, the burden < f proof being on 
them It was shown that after the second rccrasion 
of the nver towards the north, and after the re>ap. 
pearance of the alluvial land on the south of the 
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ONUS OF PROOF— oowfwiwfrf. 

27. LIMITATION AND ADVEKSE POSSESSION 

— i'otiliiiurd. 

current, llio Iniitl lind liocii Ifikci) by tlic Government 
into tlicir posHCssioii, niul (Imt the liittcr Imtl mndc 
over the grcsvlcr )'urt of it I-* the defendants who bad 
since held this part. There had not been slmwn 
to liavo been any actual jmssc.^slou held of the re- 
mainder by the plaintiffs, who had thus failed ns to 
the nholc to prove the continued possession necessary 
to their acquiring title. Uinr Nakain Sikoh r, 
GoiAJJOiiAKD Saiiu . I. L. B., 27 Calc., 221 

[li. B., 28 I. A., 238 

308. LivxUaiion Ad 

(XV oflS77J, sch. IT, arts, 142, 144 — Boundaries, 
Dispute as to — Ownership of land reclaimed from a 
Ihil contested hetwren proprietors of contiguous 
estates — Briar ])ossession of land hp one of two 
claimants — Bresumption as to continuance of 
possession oj land hp oripinal owner, hmitation 
Icinp pleaded Ip partp in possession. — In suits 
relating to disputed boundaries whore the decision 
of the lower Court ns to the omiership involves 
questions of the correctness of surveys, maps, 
recorded description, and other such evidence, 
the appellant should do more than show points 
requiring o.xplanntion. Do should be prcp.ired 
to show in what respect the decision has been 
mnng in regard to the evidence, and what other 
course would bo right. Tlie question was ns to the 
ownership of land reclaimed from a bhil within 
the confines of one or other of two adjoining rev- 
enue mchals, the one belonging to the plaintiff, 
the other to the defendants, and involved the 
identification of the land in suit with some that 
Lad been covered with water, but of which the 
plaintiff’s possession, with title, had been afiirmcd j 
in proceedings of the revenue survey in 1857. In i 
consequence of the nature and condition of the 
land, there was no evidence of any act of possession 
done by either party during the first two years of 
the tw'olvc immediately preceding the date of the 
institution of the suit, and during the last ten 
years the defendants had been in possession. The 
latter, having tried and failed to establish adverse 
possession in themselves, contended that, even if 
the plaintiff’s possession had been shown 'to have 
existed in 1867, ho could not succeed without his 
showing that his possession remained till later 
than the 9th April 18G9, the suit having been filed 
on 9th April 1881, or unless he proved some act of 
dispossession by the defendants within that period. 
Seld _ that the presumption was in favour of the 
plaintiff’s possession, which had been with appa- 
rent title, having in fact continued over the two 
years in question, as to which continuance there 
was no evidence to the contrary. If the burden 
was on the plaintiff to show possession down to 
within twelve years of suit, it bad been discharged. 
Easkumab Eoy V. Gobihd Chundee Eoy 

[I. L. B., 19 Calc., 860 
X.. B., 19 I. A., 140 

^ 809. Suit for posses- 

sion of lands forminp hed of river — Bishery rights 
— Bresumption — Bossession, — In a suit to recover 


OlSrUS OF BBLOQ-F— continued. 

27. LIMITATION AND ADVERSE POSSESSION 

— continued, 

possession of certain lands in the bed of a river 
which had clumged its course, and to get rid of the 
(ffcct of a Deputy jragistmte’s order under s, 318, 
Criminal Procedure Code, 18C1, it was found that 
plaintiffs had been in pos.sc.ssioil when the lands were 
surveyed come years i)rcvionBly as part of their 
village, and had continued in possession up to the 
year in which the criminal proceeding was held. 
Jletd that the presumption raised by the plaintiff’s 
continued, and undisturbed possc.ssion was not rebut- 
ted by dcfciidaut’a allegation that he was entitled to 
the jnlhur of the river. Hoaa v. Denokath Kook- 
»oo ■ 11 W. B,, 680 

310. — 0 missionto 

give purchaser possession until long after sale — 
Suit to recover possession. — Where the right, title, 
and interest of a party had been sold in execution, 
hut possession w.as dcHv'crcd to the purchaser more 
than fifteen years after the sale, such irregularity 
was held not to entitle the party first mentioned to a 
decree in a suit to recover the property unless ho 
could prove possession for a period of more than 
twelve years before he was dispossessed. ATTOTEAif 
Doss r. Eaetjnkke Dosb . . 14 W, E., 367 

311. ; ; Suit for con- 

firmation of title — Bossession, — In a suit by a Hindu 
widow for coufinnation of her title to certain laud in 
right of her husband, the defendant, who bad a pos- 
sessory award of the property given to her under 
e. 16, Act XIV of 1859, pleaded that the plain- 
tiff was never in possession. Seld that the onus was 
on the plaintiff to show that sho was in possession 
within the period of limitation. Shahto Moebh 
G ooriAH V. SuTTO B^A^tA GooriAii 7 "W. B., 34 

312. — - — - Suit to estab- 

lish proprietary right , — IVliere plaintiff sues to 
establish proprietary right as against a mokurari- 
dar, it is not necessary for him to prove that ho has 
been in actual possession within twelve years. Peo- 
TAP Naeain Mookeejee V. Kaetiok Chukdeb 
Mookeejeb .... 10 W. E,» 193 

313 . Limitation — Suit on bond— 

Instalment-bond — Indorsement of payment of in- 
stalments.— Vlhovo n defendant sets up the defenca 
of limitation, he must plead it and show that the 
claim is barred. If, when the plaintiff has proved his 
case, the facts show that the cause of action accrued 
at a date earlier than the period of limitation, and the 
plea of limitation has been set up by the defendant, 
the latter will be entitled to take advantage of the 
plaintiff's evidence that the claim is barred, and to 
have judgment given in his favour. The obligee of 
a bond, by which the obligor covenanted to pay the 
sum of R3,800 by annual instalments of 11200 and in 
which it w'as also agreed that payments of the instal- 
ments should be indorsed on the bond, brought a suit 
against the obligor alleging default in payment, and 
claiming to recover the amount of the bond. He 
gave credit for payment of the instalments for seven 
years, and alleged that his canse of action’ arose upon 
default in payment of the eighth instalment. The 
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OITUS OP PROOF — eonlxnutd 
27 LIMITATION A^D ADVERSE POSSESSION 
— continued 


the defendant adduced no evidence to show that the 
later instalments were not paid and inasmuch b» the 
evidence produced by the plaintiff did rot show that 
the debt accrued at a date earlier than the limitation 
period, the plea of limitation fa led Radha Psasad 
SiKQn r Bhajan Rai L Ii E , 7 All • 677 

314 — — Suit J'or jwssM* 

jion Jy member of family admittedly notjomt — 
J’artition — The plaintiff sued for possession ol 

^ U-.. ^11 <■ 


•of limitation On second appeal it was contended 
that if (be partition was held not to he proved, the 
family most he held to he joint, and as the pos* 
session of one member could not be adverse to 
another, the decree dismusm; the suit on the 
ground of limitation was erroneous Stld that, 
as the family was admittedly not joint the plaintiff 
was bound to remove the Iwr of limitation by showing 
some sort of possession by himself within tuelve years 
before fais suit could bsentertamed and ashchaanot 
done so his suit was properly dismissed TotsRt 
PsBBHAS t Baja hlissen 1 Xt E , 14 Calc , 610 

315, ' ' — — Zimitation Act 

(Zrofl877J,$eh Il.artt 127 and 144— Suit for 
fottettion oj land alleginy a prettoue partition — - 
The defendant bad purchased the land m question at 
a sale in execution of a decree obtained by him against 
cousins of the plaintiff The plaintiff claimed to 
recover the land, alleging that it was his share of 


the Limitation Act (XV of 1877) but that art 141 
applied, and that the plaintiff had faded to 
-show that the defendant’s adverse possession bad 
begun within twelve years preceding the suit 
-On appeal to the High Court — Held reversing 
the decree and sending back the case that under 
art. 144 it was ftr the defendant to prove adverse 
•possession for twelve years before suit Hakmajita 
KOLAJI r JlADADBr KONDAJI 

[I. li. E , 18 Bom , 613 

316 Suitjcrredemp^ 

tion of usufructuary mortooge — Plaint Form of — 
Proofofblle~Aitlofl8“2(Eviden e AetJ.e 118 


ON^UB OF PEOOP — continued 
27 LIMITATION AND ADVERSE POSSESSION 
— concluded 

years’ adverse posses ion by the defendant In 
each case the plaintiff must plead bis title , and 
if that t^le IS in issue he must make it out by at 
least prtma facie eiidence b fore the defendant 
can b« put to proof of his defence Where the 
defence is twelve years adverse possession, the 
defradant must plead and make out the title he 
alleges, and thus show that the title of the plain* 
tiff which cthermae had been proved or admitted, 
was lost In a suit for possession of land by 
redemption of mortgage, the very nature of which 
presupposes that the possession of the defendant 
or bis predecessor was lawful, the plaintiff muat 
m hts plaint show the title upon which he relies, 
and therefore a title subsisting at the date of suit 
Unless he gives prtmd facte evidence to show that 
his suit IS within time, be fails to prove his title 
or subsisting Tight to the property Philippe v 
Philippa, L Ji ,4 Q BP, 127 , Daichina v Lord 
Penrhyn L R , 4 Ap Cas , 51 Badha Oohtnd 
Roy Sahib v Inglit, 7 C L S 8S4, Rao Karan 
Singh V Bakar Ah Khan, L R ,9 1 A ,99 , Paja 
Kiaaen Lutt Panday v Karendar Bahadur Stngh, 
L R , 8 I, A , 85 , Ram Chandra Apaji v 
Raloji Rhaurav, I L R,9Bom 187, and other 
cases referred to Pabuanakp Mibb t Sabib Art 
[I L E . 11 AU , 4S8 

317 ' ' — - Poiaemose of 

ntufructuary norfgageee — The possession of a 
I usufructuary mortgagee being the prssession of all the 
1 persons who have the right of redemptiOQ that is of 
all the persons entitled to the estate, jt is only when 
after redemption prssession is taken by some of the 
persons so entitled that their possession can become 
adverse as sgamst the others iKATAt Hitbbk r 
AuEnBBK I X E., 20 All, 182 

28 MESNE PROFITS 

318 Bjlit fop mesne profits — 

Poeaeeeion ty wrongdoer — In suits for mesne pro* 
fits, when the defendants have been in possee°ion of 
the property as wrong doers it lies upon them to 
show what were the sums realized as rent during the 
time of their possession Bbojbndbo Coouab Box 
V MAsnuB Cbukdeb Ghobe 

[I X E, scale, 843 

29 MINORITI 

319 Plea of minority —Where a 

defendant plcwds minority, the onus is on him to prove 
his plea NiniroNKE Cnownnnr r ZtJiiVEBUvrssA 
KbakUsi , . 8 W E., 371 

CnTEX Nabain Smon c Bcnwaepe Siaon 

[23 W E 3S6 

30 MONEV LENT 

320 Failure to prove an alleged 

transaction of lending money — Upon the evi- 
dence the decision of the ilii,h Court was affirmed ss 
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ONUS OF PROOF — continued, 

30. MONEY LEm~concluded. 

to a question of fact, vis., whether the defendant’s 
deceased father had, or had not, in his lifetime, in 
consideration, of a payment to his order by the 
plaintiff, promised repayment. The High Court, 
reversing the decree of the first Court, had found that 
there had been no sufficient proof of the alleged trans- 
action. This was the conclusion also on this appeal ; 
and, although it was possible that the money might 
(as it was indicated in the judgment) have been 
uu-ongly obtained from the plaintiiBE by persons about 
him, it was not shown to have been received by the 
alleged borrower. La.ohm1 Eeasad v, Naeendeo 
Kishoee Sino-h . . I. L. R., 14 AIL, 169 

[L. R., 19 I. A., 9 

31. MORTGAGE. 

321. Suit for redemption of 

mortgage — Alleged sale. — In a suit for redemp- 
tion of property which, the plaintiff alleges to bo 
mortgaged, but which the defendant contends was sold 
absolutely, the onus is on the plaintiff to prove the 
mortgage ; and the existence of a mortgage cannot be 
presumed from the failure of the defendant to cstab- 
hsh the alleged sale. Baeaji Naeji v. Babtt Deom 

[6 Bom., A. C., 159 

322. ^Evidence Act, 1 

of 1872, s. 110 . — The plaintiff sued to redeem certain 
land, alleging that it had been mortgaged by his 
father to the defendant in 1854-55. The defendant 
denied the mortgage, and alleged that he purchased it 
under a deed of sale from the plaintiffs father in 
1849, and had ever since been in his possession as 
owner. The deed of conveyance was not foifhcoming, 
nor was the alleged mortgage-deed. The Court of 
first instance rejected the plaintiff’s claim on the 
ground that the mortgage was nob proved. Thelower 
Appellate Court reversed the decree of the Court of 
first instance. The defendant appealed., Seld that 
the defendant’s possession was primd facie evidence 
of a complete title, and that the plaintiff, who alleged 
that ibe defendant was merely a mortgagee, was 
bound to prove his own right as mortgagor, clearly and 
indefeasibly. Mere statements that the property had 
been mortgaged, which failed to establish any parti- 
cular mortgage, did not shift the burden of proof, or 
require the mortgagee to show what were the terms of 
such mortgage, or his right to retain possession under 
it. Eamchahdea Apaji r. Baiaji Bhaueat 

[I. Xi. R., 9 Bom., 137 

323. Lost mortgage- 

deed. — In a suit for redemption, the mortgage-deed, 
dated 21st July 1840, having been lost, the Judicial 
Commissioner held that the onus lay, not upon the 
mortgagor to prove that the term did not expire 
before 13tb of February 1856, but upon the mortga- 
gee to prove that it did. Held by the Privy Council 
that the burden of proof was primd facie ou the mort- 
gagor, regard being had, as respects the gnantnm of 
evidence required, to the opportunities which each 
party might naturally be supposed to have of giving 
evidence. Kishen Dutt Ram Paedev v. Naeendae 
Bahadoob Singh . . . L. R., 3 I. A., 85 


ONUS. OF PROOF-coM^inwerf. 

31. MORTGAGE — continued, 

324. JSeg, 

XVII of 18Q6—Fromulgation of statute.— The 
plaintiff sued, on the 3lst of December 1861, to- 
redeem a mortgage of lands in Sarun, dated the 30th 
of November 1801. The mortga.ge-money was pay- 
able on the 28th September 1806. If not paid, the 
property w'as to vest absolutely in the mortgagee 
without foreclosure. The defendant admitted that- 
he had not foreclosed, but stated that Regulation 
XVII of 1806 was promulgated in Sarun on the Hth 
January 1807, and consequently that the money 
became due before the llegulation was promulgated. 
Held the onus was on the plaintiff to prove that the 
Regulation was promulgated before 28th September- 
1806. Saeiehnnissa V. Inatet Hossein 

[B. L. B„ Sup. VoL, 415 ; 5 W. R., 88 

325. ^ Accounts. — In 

taking an account on a mortgage in a suit for redemp- 
tion, where the mortgagee had been in possession, it 
lies upon the mortgagee to prove what is due from 
the mortgagor in respect of principal and interest. 
Ganga MniiK r. Bataji I. li. R., 6 Bom., 669' 

326. — — Froflis. — In a 

suit .for redemption, on the ground that the debt has 
been satisfied with interest, the onus is on the plaintiff. 
A mortgagee is not an assurer of the continuation of' 
the same rate of profits as his mortgagor Tvas able to 
raise. Hence an estimate of the rental preceding the 
mortgagor’s possession is not sufficient proof of the- 
profits in his time. Shah MaehahiaIi h, Ssi- 
HEisHNA Singh 

[2 B.Xi. R., P. O., 44 : 11 W. R., P. O., 19 
12 Moore’s I. A„ 157 

t 

327. ■ — — Fmdence Act, I 

of 1872, s. llO . — The plaintiffs averring that their- 
ancestor had mortgaged three villages to the ances- 
tors of the defendants in 1842 for R2,500, putting 
the mortgagees into possession, sued to recover posses- 
sion of 15 biswas of each village, asserting that the- 
mortgage-debt had been redeemed from the usufruct. 
The defendants, admitting the proprietary title of 
the ancestor of the plaintiffs to the villages, alleged 
as to 10 biswas of each village that they were sold to 
their ancestors in 1842 by him for El, 250, and as to 
the other 10 biswas of each village, that they were 
subsequently mortgaged to their ancestors by him for- 
B14,000, borrowed by bim from them for the purpose 
of defending a suit arising out of the previous sale, 
which sum had not been satisfied from the usufruct. 
Held (St-uaet, C.J., dissenting) that the bnxdm of 
proving the mortgage of the 10 biswas of each village 
of which the defendants alleged the sale lay on the 
plaintiffs. Fer Stuaet, C.J., contra. EataN 

V. JiwAN Singh . . . I. L. R., 1 All., 194 

328. — Possession.— 

"Where a suit was brought to redeem a mortgage, and 
the defendants pleaded possession under a sale, — 
Held, under the circumstances, there having been 
long undisputed possession, that the onus of provmg 
that the possession was less than a proprietary posses- , 
sion, and was referable to a mortgage, lay on the 
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31. MORTGAGE— con/muerf. 
person who claimed to redeem it Etohoo Na*h 
Eai V Chundoo Lall . 2 Agra, Pt II, 195 

829. — — Joint mortgage 

^’Redemption hy one mortgagor — Suit for other 
mortgagor for h}s thare — K and J jointly mort* 
gaged 36 sihams or shares of an estate to C, giving 
him possession C transferred his rights as mortgagee 
to T and M In execution of a decree for mcmey 


had expired since the date of the mortgage, that 
forty one years bad elapsed since C transferred his 
rights as mortgagee , that they had redeemed the pro 
perty twenty-one years ago and had heen since its re- 
demption in proprietary and adverse possession of the 
Bihams in snit , and that the suit was barred by limit- 
ation Neither party was aware of the date of the 
mortgage, and neither adduced any proof on the 


and that they faded to do so, very slight evidence 
would have been sufficient to satisfy the obligation 
whtchlayon theplaintiff Kuhen Butt Sam Pandey 
T IJarendar Sahadoor L R 8 1 A, 85, 

referred to Nuea Bibi v Jaoat Nasaik 

[I L B, 8 AIL, 295 

830 Sale of land $» 

execution of decree~Sutt by third party to recover. 
— ^In a suit to redeem certain land demised on kanam 
in 1850 by to the predecessor of J, (7, who was 
in posssession of the land, was mads a defendant A 
proved his title to the land and possession up to 1850 
C pleaded title to the laud, and denied that R had 
ever been in possession Both pleas were found to bo 
false It was found bon ever, that C had been m 
possession from 1869 to 16^5, and that in 1&76 the 
land had been sold m execution of n decree against C 
(to nliich A was not a party) and purchased by D, 
who re sold to C m 1879 The lower Court held that 
C’s possession must be talcu to have been denred 
fro 11 B, till the contrary was proved Jleld that the 
burden of proving that his possession was not derived 
from ^ lay upou C NUlAkahdan c InAHPAStsiA 

[I li. R., 9 Mad . 400 

331 UBUfructtiary mortgage— 

JUorioagce in posienon—Sutt for balance of mart 
gage money — A plaintiff in possession under an 
nsufructuary mortgage, and suing for the bslanco 
due, IS bound to prove that he has not realized the 
amount due under the conditions of the lease from 


OlfnS OF PROOF — continued, 

8l MORTGAGE — continued 
the usufruct CExrtTTm Dhaeee Sinob v ScbeeB 
HosaEur . . . . Z W. R., 

332 Suit by morU 

gagee for possestion under usufructuary mortgage 


pruicipai sum auu itieiuiy luoA possession ot the 
property The mortgagee sued to recover possession 
and obtained a decree with wasilat Held that th^ 
plaintiff might have sned under Act XIV of l8o9, 
e 15 , hut that, suing as he did, the onus was on 
him to produce the accounts and show that some- 
thing was due to him as interest FbanKishobec v 
Cbbksee Cduem Bibwas Z 9 "W. R., 429 

333 Suit by mart' 

gagee for possession and to set aside mo'kurarf 
lease — In a suit by mortgagees under a aur i peshgi 


for some tune in accordance with a Magistrate's 
order , — Eeld that the onus was on the plaintiffs to 
give some evidence to impeach the validity of the 
moLurari , but this having been done, and a strong 
ptma facte cate made ont the onus was shifted, and 
it became incumbent on the defendants to show that 
the mohuran was executed before the zur I'peshgi 
and that it was granted bona fide for a real const- 
de alion and intended to be co operative as between 
the mortgagors and the lessee SsaaIbaeaib t 
AnsatriSTBATOE Gsbebal 0? Benoal 

[23W.R,P C,1U 

334 — ■ - - Suit by mart' 

gagee under usufructuary mortgage —In n suit in 
which the plaintiff prayed for the sale of property 
which had been mortgaged to him as securitr for a 
loan under a zur-i peshgi ijara lease and of which he 


uuu uiieim ui uis ion , liic ouium was ou mm to 
show that there was anything remaining duo to him, 
and that the onus also was on him to prove that 
the ijara gave him the right to sell the property 
upon some contingency Mcjeeduvnisba v DirnAB 

no39Er« . 20 •W. R , 178 

335 Suit for possession after 

foreclosure— Civil Procedure Code, J8o>, ss 239, 
240^Suit on mortgage—Altaehment —A. suit on a 
mortgage foreclosed under Beng Koj- XVII of 
160G s. 8, compnsu g property attached bef re the 
date of the mortga-e under s 81 and the following 
scctious of Act Vlllof 1859 was brought against 
the purchaser of the attached property, which had 
been sold under ’ - ’ * ’ 

creditor The • 

vithm the prov • ■ • - • 
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81. MOKTGAGE-co»o/«(?crf. 

ftgaiiist 'the ftlliicliiiig crcdllor nntl tlioio rlnimuig 
under him. For tlio mortgagee ifc wap contended 
that the iittachnient could not ]>reva'il, it not having 
been proved aflirmalively tliat the reqtureinents of 
e. 239 relating to the intimation of the attachment 
had hecn complied with. JIrhl that thip ohjection to 
the validity of the attachment could not be raised for 
the first time on thi.s appeal, even if it wan not rather 
for the moilgirgec, seeking to deprive the attaching 
creditor of his iiossc.ssion, to prove the nomobBOrvanco 
of the formalities in question. llAMKUlsiiNA DaS 3 
Stnrnow.n r. SmtrnnNrssA Br.ouM 

[I. L. R,, 8 Calc., 129 ; L. R., 7 I. A., 157 

3 2. ROTICE. 

330. Liability under Act — Jload 

Cfss Act (Bcng. Act IX of ss. 52, 5S — 

jEvidence Act, s. lid — Presumption. — "Where under 
an Act certain things arc required to be done before 
any liability attaches to any person in respect of any 
right or o'lligation, it is for the person uho alleges 
that that liability has been incurred to prove that the 
things prescribed in the Act have been actually done. 
jBtld that the notice provided hy s. 52 of the Road 
Cess Act did not come within the presumption of 
B. 114, cl. (e), of the Evidence Act, and must be 
proved Asuantolaii Khan BAnArmii v. TiuiiOoiiak 
BAG om: . . . L L. R., 13 Calc., 197 

337. Service of notice — Execu- 

tion of decree — Presumption, — In the ca<c of execei* 
tion of decree of twelve years’ standing, the defen- 
dant is not bound to prove service of notice, but the 
Court may presume that notice has been regularly 
served, unless the party alleging irregularity can 
produce evidence to the contrary. Kasei: Kant v. 
Qovjji Kisto Moitbo . W. B., 1804, 314 

33. PARTITION. 

338. Suit for partition — Plea of 

prior separation. — In a suit for partition of joint 
family property, in which the defendant pleads that 
a partition has already taken place, the onus is on the 
defendant to prove the alleged partition, Gooeoo 
Peeshax) Mookeejee V. Kaeee Peeshad Mookee- 
JEE ..... 5 "W. R., 121 

339. Private partition— PH 

arrangement — Subsequent partition hg Collector — 
A and B were joint owners of a mouzab, B leased 
his' share in patni to C. By arrangement between 
A and C a partition of the lands was made, and ei.ch 
party collected the rents of the lands allotted to him. 
Forty years afterwards, a butwara of the mouzah 
was made by the Collector between A and B, whereby 
lands held by C under the previous arrangement 
were allotted to A. C was no party to the batwara 
proceedings. In a suit brought by A against O for 
possession of the lands so allotted, the plaintiff al- 
leged that the previous division of the lands between 
A and C was a temporary one, made after the com- 
mencement of the batwara proceedings. The lower 


ON US OF PROOF — continued, 

.83. PARTITION— concf*Hed. 

Appellate Court found that the plaintiff’s allegations 
hud not been pr.)vcd, and dismissed the suit. Held 
(Tottenhak, dissenting) (Imt the decree of the 
lower Court was correct, as it lay on the plaintiff to 
slio'v that the private partition had come to an end. 
OiinoY CnpriN Sieicae Horn Nate Ror 

(T. L. R., 8 Calc., 72 : 10 C. L. R., 81 

340. — Suit for possession on 

ftllog/ition of partition. — In a suit to obtain pos- 
session of certain lands, on the ground that they had 
been assigned to plaintiffs by a partition made by the 
Collector, — Held, in the matter of certain of the 
plots w’liich plaintiffs alleged to be included in parti- 
cular daghs in the butwara chitfnhs, that as defen- 
dants denied that they were so included, it was on the 
plaintiffs to prove their allegation. Held, in respect 
to a dagh in svliich plaintiffs were admitted to be 
entitled to a certain quantity of land, it was their 
business to prove that the particular lands which they 
claimed had been assigned to them by the batwara 
proceedings, BiitiGGOBCTTr Goopta n. Saboda 
SoONDtJEEn Dedea ... 11 "W. R, 337 

341. Suit for possession after 

partition — Interference with possession after 
Collector’s award. — In a suit for possession with 
mesne profits, on the ground that the lands claimed 
were allotted to plaintiff’s share by a butwara under 
Bengal Regulation XIX of 1814, jwbcrc defendant, 
admitting the allegation, urged that plaintiff had 
given up possession ns soon ns the butwara was 
completed,— ReW that it was for plaintiff to prove 
that defendant bad interfered with the possession 
awarded to him by tbo Collector. Mobahuk Abi r, 
Imdad Am . * , . .16 "W. R., 200 

342. Suit to Rave property ex- 

cluded from partition — Nature of possession. 
— In two suits in which the prayer was substantially 
to bavc certain property which had been included in 
a butwara before the Collector e.vcluded from such 
butwara, it was held that, as plaintiff’s possession was 
admitted and defendant had failed to prove bis plea 
that such possession was in the quality of tenant 
under him, jplaintiff was entitled to a decree. Bipin 
Behabee Lukktin V. Ghasoo . 11 "W. R., 10 

343. Suit to stay partition by 

Collector — Specific Belief Act (I of 1877), s,^ 43 
— Declaration of specific ripMs. — A person bring- 
ing a suit under s. 42 of the Specific Belief Act to 
stay a p.u'tition directed by the Collector under Ben- 
gal Act "Fill of 1876, on the ground that a private 
partition has already been come to. muse prove not 
only that there has been a private partition, but also 
that under that partition he is entitled to, and was 
in possession of, in severalty some specific portion or 
the property again sought to be partitioned by the 
follcctor ; and such pers m is entitled to no declara- 
tion affecting the rights of other shares in the parent 
estate. Khoobun v. TFooma Churn Singh, 3 C, 
L. R , 453, distinguished. Kamtp Nath SinQ-h •m 
Lat,a Ramdein Lab . I. L. R., 16 Calc., 11* 
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34 POSSESSION AND PROOF OF TITLE 

344 Suit for possession — WeaJe 

ness of defendant’s case — Title Proof of — In a snit 
for possession of land where plaintifE s title and pre 
V 10 U 8 possession are both denied it is not proper for 
a Court to start with the case put forward by the 
defendant the onus of proof being primarily on plain 
tiff Waieeb V Atna Rah 

[14 W R , 478 

345 Person out of 


the possession arose in some way which has preserved 
his own right In every case the person who has 
been out of possession for more than twelve years 
must make out some priina facie title and some 
agreement [or acknowleOment of that title such that 
possession is deprived of its ordinary effect thron®! 
being held on a ]0 nt right or a subordinate right 
Ramchavdba Naeaeak « IvAEATAN Mahadet 

[I L R , 11 Bom , 216 

See also Tatva t Asaji 

[I li R , II Bom , 220 note 

illdVlTHOBAC NaBATAN 

[I L B , 11 Bom , 221 note 

346 Proof of title 

—A decree holder sued to establish that certain pro 
periy was the property of TT his judotaent Ubtor 
such property being claimed by A as hu He proved 
that for five years and more JT 1 ad been m posses 
evon of such jroperty as ostensible owner Meld 
that this being so it rested with A to prove his 
title Mathura Das c AIiicheii 

[I L R 4 All , 208 

347 Txidence of 

title-^Piipossestion Proof of — Possess on is cm 
dcnceof title and if the plaint ff proves that he had 
nossess on and that his possession has been forcibly 
disturbed he makes out a primd facie title for the 
defendant to rebut "Mahomed Bdx i Addui 
Kdeeem alia# Aboo 20 W R , 458 

348 Person «» pos 

session icithoitt title — In the case of the owner of 
land seeking to recoi er possession on the nll^tiou 
th.it the party in possession Las no ri^ht to continue 

u it and showing a prima facie title to possess on 
he can claim a decree unless the puty in possession 
I IS a tenure entitling him to i ctain possession Rah 
M o^EE t AleShoodeen 20 "W R,374 

Rajeisuev Mooeeejee X Pzaeee Monun 
■\IooKEnJEE 20 "W R , 421 

JOTKISHTO MoOKEEJEE r IIUBEFnUE Mooeee 
jee 12 "W R,365 

IvOO^J Beharee Rau r Bukshee Lrcnuim 
Doss 19 W R , 188 

HUEEB MOnUN PoDDAE C GrETETiOOLAn lira 

ncK 22'WB., 417 

KaiiEE Kishev Rot c Beojevdro Coomae Rot 
C nOTOUET , 24 "W R., 200 
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34 POSSESSION AND PROOF OF TITLE 

— continued 

Batai Ahib 1 Rnu&GOiuTTr Kobe 

[11 O L R., 470 

349 Pisposse sston 

— Proof of title — tVhen a person forcibly dispossessed 
Buea to recover possess on the burden of proving 
title 13 on the party by whom he was forcibly dispos 
sessed Shaha Soondueee Debia t Collector 

OF Maidah 12 "W R , 164 

350 Dispossession 

— Proof of title — In a suit to recover possess on on 
the allegation of a previous possession and forcible 
ouster both being denied by defendants who set up 
a title of their own it is for plaintiffs to prov e the 
alleged ouster If they do so to the satisfaction of 
the Court the burden of proof will be on the defen 
dants to show the title on which they ousted the 
plaintiffs Should the defendants prove such a 
pnmd facte title then it will be the duty of tho 
Judge to call upon the plaintiffs to establish their 
title Gooe Pasot i Wooua Soonpdeee Debia 

[12 W R , 472 

DAITAEI ilOHANTt s JUGO BUSDSOO MOHASTI 

[23 W B.,29S 

351 — Dispossession 

— Proper procedure pointed out in a suit for recovers 
of possession of certain lauds on an allegation of ill&> 
gal dispossession where defendant sets up a superior 
title aspropnetor against the allegation of a similar 
title on the part of plaintiff If defendant in such 
a case established his better title as a landlord then 
plaintiff cannot m a Cn il Court succeed on the title 
of an under tenant Kobeeboodden"® Ntas" Bidzk 

[8 W E., 354 

Dabibs Sahoo t TuuEszoonoBBir 

[low R,102 

RADBA BraiUB OOSSAW « Kishen Gobikd 
Gossain 8 "W B , 71 

352 Fjec fmeni — 

Proof of title — M here 1 was illegally dispossessed 
by B of land for which A obtained a decree in a suit 


entitle him to a decree in his su t with P Jadub 
Nath r Past Sdvdfb '^upha 7 W R., 174 

353 Proof ofittle~ 

Forced eiirfeaee — ^nit bv A to recover immove 
able proDcrtj m tl e possession of jj and his prede 
cessors wliosc title ha 1 been unci allcnged for forty 
four jears on the ground that the estate was mort 
ga^edonly by A*s a ccstors and that B and thasc 
claixnui® under him were only usufructuary mort 
gUaCes in possess on. Held that the onus prohandx 
was on A who could only succeed by the strength 
of his own titl and not by reason of the weakness of 
B B title Settaji \ ijata Raoiiuvadita Valoji 
Kbibihav CorALDAE c Chikva Natana Chetti 

[10 Moore’s I. A., 161 
9 U 
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34. POSSESSION AND PROOE OP TITLE 
— continued. 

554. Title — S ui t 

after ejectment. — ^The plaintiff, a lessee in perpetuity 
of a piece of land from the inamdar of the milage in 
which it was situated, sued the defendant, «who had 
dispossessesd him more than six months before the 
date of suit, to eject him from the land. The 
defendant set up a lease .from the same inamdar, hut 
it was held to have been granted without any author- 
ity. Both the leases required to be registered 
•under Act XX of 1866, but were not registered. 
.Held that the plaintiff, although suing more than 
six months after the date of dispossession and without 
resorting to a possessory suit (Act XIV of 1859, 
s. 15 ; Act- 1 of 1877, s. 9), was entitled to rely on the 
possession previous to his dispossession as against a 
person vrho had no title ; the onus being on defendant 
to prove his title. Kbishnabav Yashvant r. 
Vasttdev Apaji . . I. Ii. R,, 8 Bom., 371 

355. Suit to estah- 

lisli title and for possession after decree under 
s. 15, Act XIV of 1859 . — In a suit to establish 
title and recover possession from a person who has 
obtained possession under s. 15, Act XIV of 1859, 
the defendant need not prove his title, and his posses- 
sion cannot be disturbed, unless the plaintiff gives 
proof of a better title ; the onus being on the plaintiff 
to prove everything. Maenooddeek v. Geeesh 
Chukdee Re'S- Chowdhrt . 7 W. R., 230 

866. — In a suit against 

a landlord to recover possession of land of which 
plaintiff alleged himself to have been illegally dis- 
possessed, — Reid that, if plaintiff sought to recover 
possession without reference to any right or title, but 
simply on the ground of having been illegally ejected, 
his remedy would have been under s. 15, Act XIV 
of 1859. Not having availed himself of this remedy, 
he was bound to show that he had title to re-enter, 
and that the landlord had ejected him without any 
right to do so. Nuiro Kishobe Laee d. Sheo Dtai. 
OOPADHVA . ... 11 W. R., 168 

Ram MOHtTN Doss v. Jhiteero Doss 

[14 W. R., 41 

Cbowbt V. Ram Bhiteose Chowdhbt 

[23 W. E., 383 

a suit brought under s. 27, Bengal Act VIII of 1869. 

357. Suit hy heirs 

of last full owner of property— Troof of title . — 
Where a defendant in possession of certain property 
resists a suit for possession thereof, brought by 
parties who have proved themselves to be the nearest 
heirs of the last full owner, the onus is on the defen- 
dant to prove his title. Tariny Churn Chowdhry 
V. Saroda Soonduree Rassee, 3 J3, L. R,, A. C., 
145, and Thalcoor Reen Tewary v. AH Hossein 
Khan, 13 R. L. R., 427, cited and followed.' Ram- 
PEOTAn Missee V, AbiiiiiAok Misseb 

[3 C. L. B., 170 

358. ^ — I Written state- 

ment — Admission. — In a suit by A against R for 
recovery of ancestral jamai lands, of which he 


I ONUS OP PROOP — continued. 

34, POSSESSION AND PROOF OF TITLE 

— continued. 

alleged that he had been dispossessed by R, R stated 
in his written statement that A’e ancestor ha'ving 
relinquished the land, the zamiudar had leased the 
same to him, R, and he had been in possession. since. 
He also stated how A’s ancestor relinquished, and 
that he, R, had thereupon obtained a pottah. He 
denied that he had dispossessed A. Held that, R 
having admitted the possession of A’s ancestor, it lay 
upon R to prove his title. Baikabthahath K-dmae 
V. Chubdea Mohub Chowbhby 

[1 B. L. R., A. C„ 133 : 10 W. R„ 190 

359. ^ — Alley ati on of 

ovmership as mortgagee owZy.— Where a person is 
alleged to 'be in possession, not as owner of the full 
proprietary right, but as mortgagee, the burden of 
proof of such qualified ownership lies on the party 
asserting it. Such a case falls withiu the scope of 
s. 110, Act I of 1872. Sheoruttob&ib v. Doorga 

[6 N.W.,S6 

360. Land purchased 

henami hy plaintiff for defendant — ^Evidence Act 
fl of 1872J, s. lib. — The plaintiff sought to recover 
possession of certain lands, alleging that he had been 
dispossessed. The defendants, who were in posses- 
sion, alleged that at an auction sale the plaintiff had 
bought the lands benami for the defendants. Held 
that the burden of proving a primd facie case tliat 
the land belonged to the plaintiff was on him. Hari 
Ram n. Raj Coomab Oeadhxa 

[I. L. R., 8 Calc., 759 

361. : Title. — In a suit 

to recover possession of certain property, on proof 
that the plaintiff had been dispossessed by a benami- 
dar, in whose favour a convey.ance had been executed 
by the plaintiff^s father, — Held thafthe presumption 
arising from the defendant’s recent and Unexplained 
possession being rebutted by the plaintiff’s prior con- 
tinuous and peaceful possession, the defendant must 
show affirmatively that his title was a valid one, and 
could not raise the defence that the plaintiff was pre- 
vented from showing it to be invalid. MaheSH 
Chabdea Babeejeb V. Baeaba Debi 

[2 B. L. R., A. C., 274 : 11 W. B„ 185 

362. Olstniction to 

execution of decree hy a claimant — Civil Trocedure 
Code (Act VIII of 1859 J, s. 229 (Acts X of 1877 
and XIV of 1882, s. SSlJ.—ln a suit under s. 229 
of Act VIII of 1859 (s. 331 of Acts X of 1877 and 
XIV of 1882), the onus is on the plaintiff to establish 
a primd facie case of possession, and it is then incum- 
bent on the claimant to answer that case, and show, 
if possible, a better title, Rakhae CntrEB MuBDEii 
V. Watsob & Co. . . I. L. R., 10 Cale., 50 ‘ 

363. — Resistance^ t o 

execution hy third party — Suit for possession — 
Civil Procedure Code (Act XIV of 1882), s. 331 . — 
The plaintiff had obtained a doerc e for posscssionof 
certaiu laud against his tenant R. On proceeding to 
execute his decree, he was obstructed by tbo defen- 
daiits. He therefore filed a claim against them for 
possession under s. 331 of the Civil Procedure Code 



( C41S ) 


DIGEST OF CASES 


( 6414 ) 


ONUS OF PROOF — continued 
34 POSSESSION AND PROOF OF TITDE 
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(Act XIV of 1882) whicliwas duly registered aa a suit 
The lower Court found aa a fact that the plaintiff 
through his tenant S had been la possess on of the 
land The defendants pleaded that the land had 
belonged not to the plaintiff tut to one J on whose 
death they were entitled to it Seld that m a 
proceeding under s 331 of the Civil Procedure Code> 


or to set up a jus tertu The onus of proving a 
better title than the plaintiff s rests with them and 
they may prove their title as a defence Baht 
JIBi.O t FATTEaiNQ SHAHA3I BhOSLE 

[I L R , 22 Bom , 067 

384 Proof of Utle-^ 

Unregistered deed of sale — Oral evidence tnadmtt 
sible — On the 18th January 1876 plaintiff became a 
purchaser at a Court s sale of the right title and 
interest of G and la a shop and having been 
obstructed by defendant m obtaining possess ou of it 
sued to recover it from him The plaint was filed on 
the 27th Jaonarj 1877 Defendant ans vered tbathe 
nrebased it from G under a deod of sale dated 6tli 
anuary 18Go, and that he had been in possession 
eiuce that day The deed of sale was not admitted 
m evidence for want of resistratiOQ but it nas found 
that defendant had been in possession as owner since 
6th January 1865 Meld that as the defendant 
admitted that he had deriv ed hu title from G (of 


the deed SAMEHtrenAi Kabsakdas t SittvxAUiAS 
SADAsnrvrAS I L R , 4 Bom , 80 

885 ■ — — ■ — — S«tf to have 

property declared liable »» execution of decree — In 
a suit for the sale of certain property in satisfaction 
of a decree against a judgment debtor {since de 


All 1 COITBT 0? U ABD8 . 10 W R.f 423 

860. Proceedings to 

obtain possession «» elocution of decree — ^tVherc 
a judgment creditor admits having obtained posses 
8 0 1 of n portion of the land withoat opposition 
from the judgment debtor tho onus lies on him to 
ehow that he was unable nevertl clesa to obtain pos 
session of the remainder Ajxjatt Ali c Azmir 
All . . . 21 W B , 241 

367 ' Kias meiale 

in 24 Pergnnnahs — Pelaiion beliceen oicners and 
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prove its claim to the imssessiou of the lands 
OrHOA Gobind JIusDcn t Coliectob op 
24 PEBOTTHHAnS 

[7W R,P 0,21 llMoore’sI A, 345 

868 Suit to eslah-' 

hsh. title—Bom Reg \ Vll of 1S27, s 7 ds 1 
and 3 — Bom Act I of I860 — Mtras land —On tho 
2jth August 1857 the plaint ff passed a kabullat to 
Government and took possession of certain miras 
land abandoned by the mirasdar foi four or five 
years previous to that date The plaintiff continued 
m possession of his land aud paid the Gov ernment 
assessment from 1864 till 1872 In an action 
brought by the plaintiff to recover possession of the 
land he alleged in the plaint that be had taken the 
defendants as partners in the cultivation of the land 
and had bem dispossessed by them Both the lo ver 
Courts lejected the claim The lower Appellate 
Court based its decision on the ground that as the 
plaint S failed to prove tbefsetof bis alleged part 
nershtp with the defendants he could not succeed 
Dotwithstaudiog that Court found in the plaintiff s 
favour the other facts stated above Seld ou special 
appeal that as the suit was one toestabhsh title and 
recover posscssioi the Judge should on the facts 
found aud having regard to Regulation. WIl of 
1827 8 7 cIs 1 aud 2 and Bombay Act I of 1 865 
have called upon the defendants to prove their claim 
to hold possession as against the plaintiffs nght«of 
occupation Tbiubae Pakv v Nai.a Baatani 

[12 Bom , 144 

360 Txtle—lti a 

suit to recover possess on of land and wasilat undci 
a gsuti jnmma which had originally belonged to the 
defendants the mam questio 1 was as to ten cottahs 
of which possession by receipt of rent onlv was 


tenuro while it was m their possess on and when it 
nastransferred to the plantiffs althongh tho fact 
was one peculiarly within their knowl d^e GiBDnAR 
Habi V KAXtEA^r Ror CnowDimr 

[3B Ii R., A 0,181 11 W R,601 

370 rvtdence — 

Jaghir tenure — Auladad grant — By a smsd 
dated March 18 j4 the plaintiffs ancestor 
granted to B the defendants ancestor a jaghir 
of a certain niourah. B died m 1872 and 
plaintiff subsetiuently brought a suit to recover 
possession of the rooniah alleging that tho 
grant to B was an ord nary service jaghir The 
plamtiff filed a kabuliat wh ch had becu executed by 
9 V 2 
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34. POSSESSION AND PEOOP OP TITLE 
— continued, 

J3, tLe terms of -wliicla srrpported the plaintiff’s 
allegation as to the nature of the grant. The defen- 
dant alleged that the grant was auladad, hut failed to 
produce the sanad or account for its non-production. 
Seld that the plaintiff was entitled to a decree. 
Juggernath, Sahee v. Ahlad Koiour, 19 IF. JZ./ 
140, distinguished. Thaktte Dotai ®. Eam 
Naeaik Sin&h . . I. L. R., 8 Gale., 375 

371. Suit for lands 

granted asjagliir tenure — Non-production of docu- 
mentary evidence. — In a suit to recover possession 
of certain lands upon the ground that they were 
granted as a jaghir tenure by the plaintiS’s ancestor 
to one P and his lineal descendants, and that such 
descendants had failed, — Held that it was necessary 
for the plaintiff to prove the grant alleged'in his 
plaint, without which no cause of action would have 
been shown ; and as the tenure was created in the 
proper and usual manner,— i.e., by pottah and 
kabuliat, — the latter would he iil the possessiou of 
the plaintiff’s ancestors. As this was not produced, 
no secondary evidence given of it, and no foundation 
laid for giving such evidence, it was unnecessary to 
go further into the plaintiff’s case. Jtjggerkath 
Sahee v. Aehah Kowhe . . 19 W. R., 140 

372. Proof of title. 

— ^Tho plaintiff sued for possession under the allega- 
tion that the property in dispute was under the 
management of the defendant. The defendant having 
denied management, and set up a title by purchase, 
and his possession for more than thirty years having 
been proved, — Neld that the onus of showing a 
possgssion for his benefit was rightly thrown on the 
plaintiff. Kieat Singh v. Eam Doss 

[W. R., P. B., 8 

373. Adverse or per- 

missive occupancy — Proof of title. — A donee, under 
a deed of gift, brought a suit to recover a piece of land 
which he alleged his donors had given for a temporary 
purchase to the defendant in possession sis years 
before ; and the Munsif found that it was so, and 
allowed the claim. But the District Judge, on 
appeal, considering that the plaintiff had failed to 
prove his donors’ title to the land, reversed the 
Munsif’s decree. Seld that the Judge was in error 
in requiring the plaintiff to establish the title of the 
donors, without enquiring whether the defendant had 
obtained possession merely by theif permission ; and 
that the suit must be remanded for a finding by the 
District Judge on that point. Sakaechanh Satai- 
CHAND c. DATABHAI IoHHACHAND 

[4 Bom., A. C,, 70 ^ 

374. — Shifting o f 

hvrden of proof — Land tal'en hy Government as 
forest reserve — Madras Forest Act (Mad. Act F of 
ISSSJ.-^Portions of certain land, which had been 
taken up by Government as forest reserve, were 
claimed by one who had admittedly been in possession 
and enjoyment of them for thirty years. The 
Government failed to establish any subsisting title of 
i\ts own. Seld that the burden of proof had been 
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34. POSSESSION AND PEOOP OP TITLE 
— continued. 

shifted on to the Government and had not been 
discharged, and aecordingly that the claim should be 
allowed, Seoeetaey oe State eoe India v. Kota 
Bapanamma Gaeh . I. L. R„ 19 Had., 165 

375. Suit ' for land 

attached under s. 3 of Act IF of 1840, — In a suit 
for possession of land attached by the Magistrate 
under s. 3 of Act IV of 1840, the onus prohandiisoxi 
the plaintiff. Moheshije Singh r. Eamapht Singh 

[W. R., P. B., 7 : 1 Ind. Jur., O. S., 35 

376. Suit ly zamin- 

dar against trespasser. — An award under Act IV of 
1840 does not relieve a party of the obligation to 
prove his right and title, ivhen sued by the zamindar 
as a. trespasser. Bydonahth Soebhon v. Kenoo- 
EAM HoEDAE . . . .1 W. B.J 211 • 

377. Possession 

under order of Criminal Court — Suit to eject on 
ground of title. — A, being in possession of lands as 
purchaser under deeds of sale from A, the person 
last seised, was forcibly ousted from possession by 0 
and P, who set up a title to the lands under an 
alleged deed of gift from B. ^ madea complainttothe 
Criminal Court, and under an order of that Court was 
again put into possessiou ; C and D being directed to 
institute a suit in the’ Civil Court to establish their 
claim, which they accordingly did, relying upon their 
title, and impeaching the deeds of sale. In such 
cu’cumstances, — Seld by the Judicial Committee, 
reversing the decree of the Court at Calcutta (without 
prejudice, however, to any qnestion which might arise 
between A and any other party claiming under B), 
that it was incumbent on C and P to prove some 
title to the lands claimed before they could put A to 
proof of his title. ’Eam Ehtton Eae v. Phe- 
eookoonnissa Beghm . 4 Moore’s I. A., 233 

378. Sjectmeni hy 

order of Magistrate under s. 319, Code of Criminal 
Procedure, ISGl — Suit to recover possession. — The 
plaintiffs w^ere in possession of certain land when the 
Magistrate, acting under s. 319 of the Criminal 
Procedure Code, 1861, placed the defendant in 
possession until the rights of the parties should be 
determined by a competent Civil Court. Seld, in a 
suit to recover possession of the property instituted 
more than six months .after the plaintiffs were dispos- 
sessed, that they could not recover without showing 
their title, the onus being on them to prove it. Ashh.m- 
ande Agath Khnhi Pathumah V. Maka'chinde 
Agath Mahaohi . . .4 Mad., 478 

Eajessueee Debia V. Beindabhtty Debia 

[7W.B„ 212. 

LHCHHDN PeESHAD V. jrAHABANEE OF BHED- 
■WAN . ..... WW. R., 181 

379. Suit after order 

of Criminal Court under s. 530, Act N of 

— In a suit for possession and for establishment of 
title aganst parties in possession under an award of 
the criminal authorities under Act X of 1872, s, 530 
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the onus prohandi is on the plaintiffs Himl Ram 
V Bhikaeke Rot 25 W B., 20 

As also under s 318 of the Code of Criminal 
Procedure of 1861 Hpeso SooifDTJBEB » Sowatos 
D oss . 25 W R , 464 

380 ■ — — — Suit after order 

under the Land Registration Act (Meng Act VII of 
_jg75 j — Where a person who by an order of the 
Collector passed under the provisions of the Land 
Registration Act (Bengal Act VII of 18/6) has been 
declared to be out of possession of certain land brings 
a suit for the recovery of possession it lies on him 
in the first instance to maVe out a prtma fane case 
JlPDDtrir JIOBUK PODDAE V BHAOeOMAHTO POD 
DAE . I L E , 8 Calc , 023 

381 Suit for pro 

duee oj trees — Title Proof of — In a suit to prevent 
the defendants from obstructing the plaintiff in his 
enjoyment of fruits of certain trees whichhe claimed 
as heir of a person who purchased that right the 
defendants denied the existence of the right and 
alleged possession and enjoyment lo themselves 


Laldas Bamdas V Kashisam 4 Bom , A C , 60 

882 Ctt*l Procedure 

Code 1BS9 s USO Suit under— Title Proof of — 
S 230 Act VIII of 18o9 only gave an applicant 
the right without instituting a separate suit of 
contesting the decree-holder s right to dispossess him 
but d d not exempt the applicant from the onus 
ofproiinghiscase Mahomed AtrscR t PEOKAsn 
CnoiaiEE Sha 8 ^ IL» 8 

383 — Claim — Pis 

oastession—Act Till of 1S59 s 230— One share 
holder, being dispossessed by the other of a certain 


Abdul Gani BULB, Ap » 80 

S C WooDOT TABA CnOWDDBlIN’ r Abdool 
QuRKT . . • 12 "W B,, 16 

384 Title bg posses 

jjQn Ailachtnent and sale under a decree of pro 

petty claimed, ly a third person— Suit by a third 
verson to establish his Ulte — Ctul Procedure Code 
(Ad Till of 1S59} ss 230 24G —S obtained a 
money decree against the sons and heirs of At and 
under that decree attached a shop as part of A’s 
estate N (father of A) applied to have the attach 
meut removed under a 24C of the Cml Procedure 
Code (Act VIII of 1859) alleging that the shop 
was hii The application was rejected, and the shop 
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34 POSSESSION AND PROOF OF TITLE 
— continued 

was sold m execution and bought by P, the defen- 


Utx.u lU pusSLSS UU 01 kUL suop UUU UUU plOVLU UlS 
title The defendant appealed to the High Court 
Held that the plamtiff having proved his possession 
at the date of the execution sale, it lay upon the 
defendant (P) who claimed the property, to prove 
a title in himself or in the judgment debtor A and 
that he having failed to do this the plaintiff was 
entitled to a decree declaratory of bis right to the 
property as against the defendant A\hero a dis 
possessed party proceeds under s 230 of Act 
VIII of 1859 to vindicate the possession of which 
he has been deprived although he may give e\idence 
of hia title he is not bound to do so but may 
rest hia right to recover on his possession and cast 
upon the decree holder the burden of proving his 
title » e his right to dispossess the applicant Per 
West, J —A person in possession of property which 
IS sold ID execution as that of another is not 
upon ubeo suing to establish his title to prove his 
propricto ’ ’ 

world 
against t 
sold an 

itself affords a ground for an assertion of full pro 
pnctorsliip for the purpose of the suit except so far 
as the right vested in the judgment debtor can be 
sboivQ affirmatively to contradict or qualify it Fos 
session constitutes an interest requiring affirmativo 
proof of a superior title on the part of any one who 
seeks to disturb it and therefore uhcre a person 
possession of property which has been sold m execution 
as being the property of another sues to establish 
his title to such property the burden of piwf 
lies not upon him but upon the person who claims 
as purchaser at the execution sale Fembaj BhatA 
HlEAQ C NaBATAIT SniTABAM 

[L 1. E , e Bom , S16 

385 Suit for confirmation of 

- ■' firm 

ition 

C 01 
the 
wcri- 

within the boundaries of the plaintiff a zamindari 
PuESEEDn Nabaik SiNon c Bissessttr Dual Si-nii 
[7W E„148 

388 — — — V here a party, 

who asserts that he is in possession without a Iduci in 
any evidence m support of hu title, sues for con 
finnation of title as against a bond fide purchisrr 
for valuable consideration without notice from tl 
party 
acts 
world 
defenc 
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ONUS OF PROOF — continued. 

34. POSSESSION AND PROOF OP TITLE 
— coiicluded. 

387. — — Sifflit to begin 

— Adoption, Proof of — Proof of loss, and admission 
of secondary evidence, of a document alleged to 
have been executed — Evidence Act (I of 1872J, 
s. 65. — A suit for possessiou by right of inheritance 
was brought by a claimant, alleging himself to be 
the heii’, against^ the alleged adopted son of the 
last male owner, denying that an adoption purporting 
to be made by the widow had been duly authorized 
by the deceased. The Court of first instance called 
, upon the defendant to prove his title as a son by 
' adoption, notwithstanding that the plaintiff was out 
of possession, and could not have succeeded, in the 
event of the defendant’s failure to prove it, without 
first proving his own title as collateral heir by 
descent: thus in effect, proposing to make the 
establishment of the plaintiff’s title depend upon the 
failure or success of the defendant in proving the 
adoption. The High Court pointed out the error 
of this proceeding,' and the Judicial Committee 
affirmed its ifidgment, concurring also in its finding 
that the adoption had been proved. It was found 
also that the loss of the anumati-patra had been 
established, so that secondary evidence of it was 
receivable. Kali Kishobe Dtttt Gupta Mozumdab 
V . Bhusak Chundee alias Bepin Chutoeb Dutt 
Gupta . . . I. L, R,, 18 Calc., 201 

[L. R., 17 I. A., 159 

888. Presumption of 

oimersliip — Possession — Suit for ejectment — Evi- 
dence Act (I of 1872), s. 110 . — It is usually for the 
plaintiff who seeks ejectment to prove his title. But 
where he proves himself to have peaceably enjoyed 
possession for a considerable time, the person who 
has recently dispossessed him has to meet the pre- 
sumption of law that the plaintiff’s possession 
indicates his ownership. In a suit for possession of 
immoveable property and other reliefs, it was proved 
that the plaintiff and his predecessors in title had 
been in undisturbed possession for thirty or forty 
years previous to his dispossession by the defendant. 
The defendant alleged, but failed to prove, that 
the plaintiff had paid him rent as tenant-at-will of 
the premises. The lower Appellate Court, upon the 
finding that the. plaintiff’s possession was that of 
a licensee, modified the first Court’s decree, which had 
allowed the claim in full. Seld (by Mahjtood, 
J.) with reference to s. 110 of the Evidence Act that, 
although in the first instance the burden of proving 
his title was on the plaintiff, it was shifted by his 
proving long undisturbed possession ; that the defen- 
dant’s faihu’e to prove the alleged payment of rent 
went far to prove that the plaintiff’s possession was 
adverse; and that the Court below, in acting upon 
the theory that such possession was that of a licensee, 
had wi-ongly set up for the defendant a defence which 
he had not set up for himself. Lachho' v, Hab 
Sahai .... I. L. B., 12 AU.,4e j 

35. PRE-EMPTION. 

389, — Suit for pre-emption — 

Proof of antedating of a deed . — In a suit by .4 to en- 


OUIJS OF PROOF — continued. 

35. PRE-EMPTION — continued. 

force a right of pre-emption, in which the purchase 
to P was admitted, but it was alleged that B’s deed 
of purchase had been antedated, the onus lay on ri to 
prove that A’s deed had been antedated. Kumub 
Ali r. Azmut Ali , . . 8 "W. R., 888 

^ ground 

of vicinage — Ownership. — In a suit to establish a 
right of pre-emption on the ground of ownership 
of contiguous land, no amount of mis-statement on the 
part of the defendant as to the ownership of such land 
can relieve plaintiff of the onus of proving his owner- 
ship, Behaeee Ram v. Shoobhudea 

[9 'W. R., 455 

331“ ' Eecital in deed 

of sale as to price. — In a suit to establish a right of 
prejernption to property which had been sold, in which 
plaintiff alleged that the actual value was different 
from that which was recited in the deed of sale be- 
tween the defendants, the vendor, and the v,endee, — 
Eeld that it was for plaintiff to give some evidence 
in support of the allegation that the amount stated as 
the price by the defendant was wrong. Goiam 
Axhya V. Jox Muegul Singh , 13 W. R., 435 

Mahomed Moeul Hosseinv. HydeeBueeh , 

[W, R„ 1864, 304 

392. • Purchase 

money — Evidence Act (I of 1872), s. 106. — In a suit 
to enforce the right of pre-emption, in which the 
plaintiff.impugns the correctness of the price stated in 
the instrument of sale, although the burden of proof 
primd facie is on him to show that the property has 
in fact been sold below the stated price, yet very 
slight evidence is ordinarily sufficient to establish his- 
case ; and when such case is established, it rests upon 
the defendants, the vendor and vendee, to prove 
by cogent evidence that the stated price is the correct 
one. The principle laid down by the Privy Council in 
Kishen Putt Pam Panday v. Narendar Bahadoor 
Singh, L. B., 3 I. A., 85, applied. Mahomed Noorul 
Eossein v. Eyder Buksh, W. B., 1864, 304, and 
Golum Ayhya v. Joy Mungul Singh, 13 W. B., 435, 
referred to. Bhagwan Singh v. Mahabib Singh 

[I. L. B., 5 AU., 184 

393. Pispuie as 

to price — A.ssessnient of amount — Bhagwan Singh 
x.Mahahir Singh, I. L. B.,5 All., 184, followed as 
to the rule of onus probandi, whore the plaintiff in a 
suit to enforce a right of pre-emption impugns the 
correctness of the price stated in the instrument of 
sale. In determining the amount of the price which 
a pre-emptor has to pay, the Court is not called upon 
to assess the amount which would be a fair and 
reasonable price for the propert 3 ', but to ascertain 
what amount actually changed hands as consideration 
for the sale. Tawkeul Rai v. Lachman Rai 

[I: Ij. E.., 6 AU., 344 

394. Burchase-money 

— Evidence of consideration. — In suits for pre-emp- 
tion where the amount of the consideration for the sale 
is in dispute, the rule as to the burden of proof is that,, 
in the first instance, the plaintiff who alleges the 
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ONUS OF PROOF — continued 

35 PEE EMPTION— 

price stated m the deed of sale to be fictitious most 
give some evideucc leading to the pre- 

snmptioD that the price so stated was not the true 
price Having done that, it then lies npoQ the 
V endor and vendee to give such an explanation hy 
e\ idence as will go to rebut the presumption raised by 
the plaintiffs CMdence lathe maionty of cases 
the only pnrnd facie evidence which the plaintiff pre 
emptor could produce would bo either evidence 
showing that the vendor or the vendee had made an 
admission that the price was fictitious or else evidence 
showing that the market value of the property was so 
much less than the alleged price as would lead any 
reasonable man to come to the conclusion that the 
alleged price was not the real price Where the 
price stated in the deed of sale was nearly five times 
the market value of the property sold and the pur 
chaser gave no explanation showing why he was 
n illing to buy the property at a price apparently so 
extravagant — Setd that there was sufficient evidence 
upon which to find that the pnee alleged lu the 
contractwas fictitious Bhagv-an Singh v l/oAdiir 
Singh, 1Z£ 5 15^ followed Shboparoash 
DUBB t DhanbajDitbe I L R, 9 All, 226 

36 PEINCIPAL AND AGENT 

395 Evidence as to liability 

ofagenttoaccoiint In 1884 a deed of release 
exonerating an agent from liability to account was 
executed by his principal stating tliat there bad been 
I settlement between them In 1885 the agent 
signed an ikramama addressed to the principal 
stating that there had not been a settlement of 


OIfnS OP PROOP-^con^inued 
5f4 37 PEOPITS, SUITS FOE— cowefuded 
consequence of defendant's negligence omitcondtict 
—Jamalandt— -let XU of 1567 CX-W £ Itenl 
Act), MS 9300 200— Act I of 1872 (Evidence Act), 
s 106 — In a suit under s 93 (h) of the N AV P Eeut 
Act (\II of 1881) by a recorded co sharer agamst a 
lamlnrdar for his recorded share of the profits of 
a mehal in which the plaintiff seeks to make the 

■ I I 


plaintiff No general rule can be laid down as to the 
quantum of evidence which the plaintiff in such 
a case must give in order to shift the burden of proof 
on to the defendant The mere production by the 
plaintiff of the jamabandi or rent roll is not sufficient 
to cast upon the defendant the necessity of proving 
that there was no negligence or misconduct in him 
S 106 of the Evidence Act (I of 1872) does not apply 
to each a case So held by the Full Bench 
RlAmioon, >7 , dissenting Seld by Mahsiood, J", 
contra that the production of the jamabandiby the 
plaintiff in a cose where he claims his share of the 
profits according to the jamabandi and the lambardar* 
defendant pleads that the actual collections fell 
short of the jamabandi established a pnmi facie 
presumption in favour of the plaintiff so as to throw 


suit was dismissed In a suit brought by the pnn 
cipal the release of 1884 and its contents were 
proved to the avtiafactiou of both the Courts below. 


explain his execution of the iknirnama Held 
that, inasmuch as it had been found by two Coniis 
concurrently that the release of 1884 was valid and 
that it neccsaanly followed from that finding that the 
document of 1885, so far as it expressed the agent's 
willingness to account was false the onus was as 
much upon the pnncipal to explain his reception of 
the ikrarnanu of 1883 as upon the agent to explain 
its execution The ques ion as to the burden of preof 
had tberefore been rendered immaterial by the facts 
proved. On the materials before them the Conrts 


S7 PROFITS SUITS FOR 

300 Suit by recorded co-sharer 

for profits— C/oim for profits not coUseted i» 


38 RECOGNIZANCE TO KEEP PEACE 

397 Likehhood of breach of 

peace — Party obtaining sninmenr —The onus lies 
on the person who has obtained the summons to prove 
that the defendant is likely to commit a breach of the 
peace BsnAQi Patae t ilAnovrEu HzAr Kuan 
[ 4 B. L B., F, B , 48 
12 W B , Cr , 60 

39 RELINQUISHMENT 01 PORTION 

OP CLAIM 

388 Objection of former suit 


inclndo the portion which he now chimed, and in 
respect of which he then had a cause of action, the 
(Ejection being one of fact, the burden of proof was 
held to lie with the objector SKrinrzB A Co r 
Shama SoovDttBEE . 10'W.B„429 


40 P.ESUMPTION AND ASSFSSMENT 


399 Suit for resumption— Sm/ 

underBengPeg \I\ofl793.s 10— Insuitam 

a Civd Court for resumption under Regulation XIX 
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ONUS OF PROOF— coftfifK.rrf. 

40. RESUMPTION AND ASSESSMENT 
— ronttnufd, 

of 1703, B. 10, UiP onus ^vnH tijfon Uifi plniiiliff to 
prove n'prim-i fitclr eone. Tlie (leeiaioiiH in Snmihin 
Ghoif V. jiltfool J'arar, dh X. X., iSiip. Vot., !00. 
and Jlrcra JMonfr Drhi v. Kootij Jirhnr') Jttdtlnr, 
J], L. Ji., Sup. VvU, Ajh, Si iiplielil. The mere 
fact of the Inml.s fnlHng within the nmhit of Ilia 
fslnte ilocB not show that liie lands arc mal or rent- 
pnyini:. IIaiiiuah Mtnrnoi’.Mmi'A r. I^Iaduah 
C lIANDKA llAllU. NADAKinSHNA MOOKKIWI:!: r. 
KAII.A9 CJIANDKA BllDTTArHAKJKn 

fS B. li. R„ COG : 20 W. R.. 459 
14Mooro’sI.A.,152 

Rishkatji CuowDiuiY r. Radha CitniK Ga^- 
oooiv • .... 20W.R.,40D' 

400. lienf-frce tenure 

—jicnp. JUff. X] X of irsn, s. in—liep. ii nf is id, 

.T. ,70. — In .1 suit brotifrht in th'* Civil Court before 
Act XIV of IS.'O rarnc info opcnition (o enforce 
■a ridit under n. 30, Rernlation XIX of iTl'-'h — that 
is, to resume lands alleirrd to he held hy the defen- 
dant under an in wilid lakhiraj frmnt, — J/e/et that the 
suit was not barred by s. :.S, Act X of 18,70. The 
onus was on the plaintifT to prove that the case fell 
within s. 10, Reinilation XIX of 17i*,7. — i.e., that the 
grant was made subseituent to December Ist, 1700. 
I’AnnATi CuAUAN iVooKrnJr.i: r. Ra-ikuishka ; 
MooKi'.nJKK . . B. L.B., Sup.Vol., 162 I 

S. C. SoNAYTO Gito.sr, r. Aisdtjl Tmtittni I 

[2W.R.,105 I 

Contra, Omi:s’ii Cnuh'Dr.nlloY r. Di’kiiina Soo.v- 
DEiiT Diniu . . . W. B., F. B., 95 

Emas V. TiTHAitASt Rot . . 1 W. R., 104 

401. Jnvalid laktti- 

raj tenure. — In a suit to resume and assess 3and.s 
under 100 bighas held ns rent-free on an invalid title, 
if the defendant tiles hi.s sannd showing the area to 
bo above 100 bigha.s, it is for the jilaintilT who alleges 
the primd facie pood title of the defendant to be bad | 
to prove it to be so. Heer CntJXDER .ToOIUcaj r, 
Ssrcjor Thakoor . . .W. B., 1864, 8 

402. Audi on~pur- 

chaser . — Ceiiain lands whivli hud been let out in 
patni were, on default by the patniclir in payment of 
rent, sold by auction under Bengal Regulation VJII 
of 1819, and purchased by 31, who granted them in 
patni to the plaintiff. In a suit for resumption on 
the allegation that the defendants were in possession 
of a portion of the lands as invalid Lakhiraj by with- 
holding payment of the mal rent thereof from after 
1793, the defence was that the lands in dispute were 
valid rent-free Lands existing as such from before 
1790. Seld that, on the grounds of the decision of 
the Privy Council in Sarihar 3Iukopadhya v. 
Madab Chandra Balu, 8 B. L. JR., 566, the princi- 
ple that the onus is on the plaintiff to show that the 
lands are mal applies to cases where the plaintiff, as 
in the present case, ie the representative of an 
auction-purchaser. Abfiotnessa r. Peart Mosun 
Moorebjee 

£1. L, R., 1 Calc., 378; 25 W. R., 209 


ONUS OP PROOP-conff««fX 

10. RE.SILMPTION AND A.SSES.SMENT 
— continued. 

403. — Proof of rcn^- 

free prant before permanent sctttcment.~ln the 
yr.ar 1802^ the plaintiff brought a resumption suit 
against A in respect of the lands in dispute in tbU 
rnscj upon the trronnd tlmt she was holding them by 
an invalid laklnraj title, and obtained a decree. 
After some years tlio plaintiff brought the present 
suit ng.ain.st B, who derived her title through A, to 
h.ave tlie rent nsgf.ssed. Jt pleaded, by way of bar to 
the jurisdiction, tlmt the Inkhinij grant, under 
whieh A claimed, was made previously to 1700, 
Held that the onus of proving this plea was upon B. 
IIeera LAEr- PoKAsrAxic r. BAUiKtTxxrssA Bibee 

[L L, R., 3 Ctilc,, 501: 1 C. L. E., 696 

404. •Lakhiraj and 

mdl Innd.T. — In a suit hy a '/amindar to resume land 
whieh has been held as lakhir.ij, if the lakhirajdar 
claim.s under a grant of date prior to the 1st of 
December 1790, fhe onus i.s on him to prove it. 
If the lakhirajdar elaiins under a grant subsequent to 
that date, the '/amindar Ls not entitled to a decree 
until lie li.a,*) .sliown in the first in.st.ancc that the land 
claimed i.s p.art of his /.aniindari and at one time 
w,as mal land. And in the latter case, the Lakhiraj- 

I dar is not put to proof of his title until the zninindar 
! Ims c.-,tabli.sheil the fact of the laud having once, at 
some lime suhsequent to 1st December 1790, been 
rcut-pav ill!; Laud. iMAitoMEE Akiiir f. ReUiT 

[24 W. B., 447 

406. Declaration of 

lakhiraj title — Assessment of rent , — In a suit in- 
stituted in 1877, A Jiraycd for a declaration that he 
had a lakhiraj title to certain lapds, the defendant 
stated that ; the lands, for a dccLaration of a title to 
whicli A now sued, formed part of certain lands 
wliich had been the subject of resumption proceedings, 
which were terminated in JSG3 by a decree declaring 
that the lauds which were the subject of that suit, 

■ including the lands now claimed by A, wore not 
lakhiraj. It being found as a fact that A had 
neither been a party to, nor been represented in, the 
resumption proceedings ; that he had been in quiet 
and undisturbed possession of the lands which he 
now claimed for mOro than twelve years before the 
' institution of his suit ; and that proceedings had been 
taken by the defendant calculated to disturb such 
possession, — JSeld that, although the onus of proof 
Jay on the plaintiff, it was not necessary for him 
to prove that the lands claimed, by him to be held as 
lakhiraj had been held rent-free from before the date of 
the pei-maucnt settlement ; but it was sufficient for him 
to prove that the defendant was, at the time of the in- 
stitution of the suit, debarred by lapse.of time from 
instituting a suit for tbe resumption or assessment of 
rent upon the land. Abhot Chtjrx Pab v. IlAiJiT 
Peeshad Chatteejee , I. L. R., 5 Calc., 949 

S. G. Obhot Churn Pae v. Ram Pbosah Ghat- 
TEEJEE . . . . 6 C. Ii. B., 260 

406. — — — Lakhiraj 

grant . — If a person claiming under a badshai- 
lakhiraj grant made before the Ist of December 1790 
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40 EESUMPTION AND ASSESSMENT 
— continued. 

can show that he has held the land as lahhiraj 
since the 1st of December 1790 this wiU be a am- 
•cluBivebar toa suit for resumption, whether brought 
by the Govemment or by a purchaser at a revenue 
sale, or by any other person , — that is in order to 
prove a grant anterior to the 1st of December 1790, 
it is sufiicient to give evidence of possession dating 
back to the let of December 1790 Srtsieedhitr So- 
Kuni V Zomanath Zokhii, 6 W Z 53, cited. A 
person seeking to resume lakhtraj land must give 
pnmd/acie evidence to show that rent hasbeen paid 
for that land at some time since the 1st of December 
1790 Zariatt CAaran Mooleerjee v Zajicrtahna 
JUXooTctrjee, B L Z , Sup Vol , 162 Sonatan 
QAose V Ahdul Farar, B L Z Sup Fol 109 
and Sarihar Zluhhopadhya v 2Iadhah CAandra 
Balu 8 B L Z , 566, referred to Eoylash 
BABHT yV DOSSEE t GOCOOIMONI Dossee 

[I L E, a Calc, 230. IOC Ii.E,41 

407 Zent fret lands 

.-'Landlord and tenant — In suits for the resump 
tion of lands alleged by the defendant to be lakhiraj, 
the burden of proof is in the first instance on the 
plaintiff to show that the lands are mil The fact 
that the defendant is a tenant of the plaintiff s is a 
matter to be taken into consideration by the Court in 
determining whether on the facts of the case, the 
plaintiff has made out a prtmd facie case, bat unless 
the Court finds that the plaintiff has made out a 
onmd /acts case, judgment should be given for the 
defendant SariAar ZlulAopadhya v Jiladhah 
Chandra Salu, 8 B L Z , 566 14 Moore's I A , 
153 , Akbar Ah v Shyea Lall Jha I L Z, 6 
Calc, 666 axii Fetoaj Buniopadhya V Salt Fro. 
sunno Qhose I L Z 6 Calc SiS, cited. Baciia 
EA 3I Mimuui v Peart Montrv Dakesjeb 

[LL K., 9 Calc,8l3‘12 C L E.476 

408 Zent free lands 

— Landlord and tenant — In a suit for resumption 


he fails to make out a primd facie case, the suit 
-should be dismissed Bacharam Mundt I r Feary 
MoAun Banerjee, I L Z 9 Calc 813, followed 
liCtcaj Bundopadhya v ^oZt Prosono Ohose 


409 — Suit for rent 

of land xchere defendant pleads a lakAiraj tenure 
—The role which, in cases where the defendant 
pleads lakhiraj lays on the plaintiff the onns of 
proving that the laud is mal is not inflexible, but may 
be altered according to circumstances, as m this case, 
where the defendant admitted plaintiff’s title as 
landlord and never set up any plea of lakhiraj until 
years after the suit was brought, when a second 
Ameen was deputed to the spot tomake a local enquiry 
•GoovojiovEE Dossee r Bubbodakant Rot 

[18 W. B , 181 


OITTJB OF PROOF — continued 

40 RESUMPTION AND ASSESSMENT 

— continued. 

410 -Alleyedlalhtra 

lands — The Full Bench decision — Farbait CAara 
Moo&erjeey Zaykrxshna ZLookeryee, B L B,Sui 
Vol , 162, ruling that before a plaintiff can resum 
lakhiraj lands he must first prove that he has co' 
lected mil rents and defendant need not first prov 
his lakhiraj title — was held not to be applicable t 
the present case, in which it was proved the plamtiJ 
collected mil rents from the time the land wa 
capable of bearing any Ramsoohdur CntrczEi 
BUTTT V Ra^essus Aohaejeb S W R , 45 

411 Beny Zegs 

of 1793 and SIV of 1825 — Fitdence of exemptio 
from resumption — Semhle — The exclusion of land 
as lakhiraj from the decennial and permanent settle 
ments is of no weight per se, as evidence of cxemj 


VIA. ui nuo aim vav ui bue onus prooana 
lies on a claimant to lakhiraj to establish his title t 
exemption — not by inference but by positnoproofo 
a grant to hold as lakhiraj or by a proprietary righ 
prior to the grant of the Dewanny (I2th Angus 
1765), and tl^t the possession was Aond take 
under it or an enjoyment of lands as such, an 
descendible to heirs at or since that time Dhebea 
Raja Masatab CBrNi> Basabooe v Govertubb 
OB Benoax 4 ZIoore'B I A , 46< 

412 Suit by lakhirM 

dar — One lakbirajdar cannot maintain a suit fo 
resumption against another and force the defendan 
to prove his title The onus is on the plaintiff 
Kabji Eban r Saheba Jan 7 "W E., 361 

41S Inialxd lakAi 

raj — 'The Government, when acting as agent of i 
zamindar can only sue to resume invalid lakbira 
lands undir 100 bigbas the onus of proof of its bein 
mil when so claimed is on the zamindar Raa 
L ocHUW SiEoAH V Denonate Pate 2 "W R., 27£ 

414 — Suit for assessment — Sui 

by eamindar to assess lands usurped or alienated li, 
lakhxrajdar — The onns in a case in n bicli the plain 
tiff IS an ordinary zamindar, suing to assess landi 
which he asserts to have been illegally usurped oi 
alienated by a dependent lakhtrajdir subsequent te 
the permanent settlement rests ou the plaintiff 
Behabee Lale Rot r Eaeee Doss CntrvnEB 

[8 W. R., 461 

415 Suit by auction 

y»«rcA'i»er at sale for arrears of revenue <0 atsesx 
rent on lakAtraj land — Limitation Act, 1859, / 1, 
el 14 — In a suit by an suction purchaser to assess rent 
on land claimcil as valid lakh^j, the onns is on the 
laiyat to prove that the land has been held as lakhiraj 
from the year 1790 SnAil Linn GnosE r 
SzsnnJBE KnAv . 3 "W R., 182 

FoBBES c Mean Jan . SW. R., 60 

llEBBA ■\IOVEE Debiav LosEVAin SIundcl 

[2W.R.,135 
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40. RESUMPTION AND ASSESSMENT 

— continued. 

Nobo Lab Khan v, Adheeeanee Nabain Koon- 
TTAEEE ..... 5 W. R,, 391 

416. Lakhiraj land 

— Seng. Seg. XLI of 179S, s. 10. — Where certain 
land apparently lakhiraj was represented in village 
papers as part of mM land, and included within the 
boundary of the revenue-paying mehal, — Held, on 
the zamindaPs suit for assessment of tPe land, that 
the onus of showing that the case is within s. 10, 
Regulation XLI of 1793, lay on the zamindar. The 
inclusion of the land in the boundary is not conclusive 
evidence, nor is it bindina when the boundary has not 
been made judicially. The landlord proving it' to be 
so, the plaintiff claiming rent-free possession would be 
required to prove his rent-free possession (peaceably 
and not tainted with fraud) for sixty years before he 
can get a decree. Mahabeer Pebshad n. Oomrao 
Singh • 1 Agra, 167 

417. ’Rent-free land 

— Senares. — In a suit for rent of land in the province 
of Benares which was rent-free and recorded as such 
at the revision of settlement in 1840-41 and 1842, 
the zamindar must show that, if it was lakhiraj 
in 1197 Pasli, there has been a legal resumption and 
assessment by judicial award or if mM in 1197 Push, 
he must prove legal resumption and actual levy of 
rents. The burden of proving this by direct and 
specific evidence lies on the zamindar. Moteb 
LA iiii V. Janki Rot ... 3 Agra, 364 

418. — Suit to have 

certain lands declared mdl. — Where it is admitted 
that the defendants hold certain lands within the 
plaintiff’s zamindari, some at least of which are rent- 
payius:, the defendants, if desirous of proving that 
any of these lands are rent-free, are bound to give 
some^rima/acie evidence of the fact,ibefore they can 
callupon the plaintiff, the zamindar, to prove that the 
whole or any part of the lands .are mal. Akbtte Azx 
n. Bhtea Lab ,Tha 

[I. D. B., 6 Calc., 666 : 7 C, L. B., 497 

419. Suit for rent-paydng land 

— Sfuit hg atiction-purchaserfor ’and alleged by him 
to be mdl. — In a suit by an auction-purchaser for the 
khas possession of land alleged to be mal hand fraudu- 
lently alienated by the former zamindar as lakhiraj, 
the burden of proving that it is mal is on the plaintiff. 
Andrew v. Lton ... 2 Hay, 362 

420. - Suit for land alleged to be 

laRhiraj — 'Proof of receipt of rent. — In a suit to 
recover possession of land within plaintiff’s est.ate, in 
which defendant sets up a rent-free title, all that 
plaintiff is required to show is that either he or his 
predecessor had received rent for the land .at some 
time subsequent to the perpetual settlement, in which 
case the onus of proving title falls on the defendant. 
Ram Nabain Stngh Deo r. Bistoo Thajcook 

[15 W.B.,299 

421. Suit for possession- of 

resumed lands \A.pplication for and refusal of 


OITUS OF PROOF — continued. 

40. RESUMPTION AND ASSESSMENT 
— continued. 

settlement. — Where, in a suit for possession of re- 
sumed lands, the plaintiff contends that the laws un- 
der which the lands in dispute were resumed (Bengal 
Regulations H of 1819 and III of 1828) contemplate 
. assessment and not ejectment, the plaintiff must prove 
that he had formerly applied for and been refused a 
settlement of the lands. Abdooii Gunny n. CoM- 
MISSIONEB OB THE SUNDEBBUNS , 2 W. B., 238- 

422. Suit for land as lakhiraj— 

Hispute as to land being mdl or lakhiraj. — In a 
suit in which plaintiff claimed four plots of laud as 
belonging to his patni, and defendant alleged that 
they formed part of the resumed land of a jote for- 
which he had obtained a decree in a resumption suit, 
and of which he had ever since been in possession, the 
parties went to trial on the issue whether the land 
was mal as beyond the limits of the decree, or lakhi- 
raj as included in the chitfcahs, according to which 
possession was given to the defendant in execution- 
On a consideration of what the latter had received 
under the decree, the first Court held that he was not 
entitled to retain the disputed land. The Appellate 
' Court did not look beyond the plaintiff’s chittahs- 
Held that the circumstances justified the first Court 
in deviating somewhat from the usual rule of law as re- 
gards the onus probandi, and that the coursetaken by^ 
it was most consonant with justice. Dossee v. Ram 
I Nidhee Koondoo . . 15 W. B., 18S’ 

I 

I 423 , Suit to declare land liable tO’ 

assessment — Suit for ejectment by purchaser at 
Sale for arrears of revenue o?i the groundrthai land 
is mdl — Homestead land, — The purchaser of an 
estate at a sale for arrears of revenue, after with- 
drawing a suit for arrears of rent, sued to ejeetthe 
defendant from a piece of land on which his home- 
stead was, i.e., to declare the land liable to assess- 
ment and to obtain khas possession. Held tliat the 
onus lay with the plaintiff to prove that the land was- 
mal, and that he and his predecessors had received 
rent for it. Bissambhub Baneejee v. Koyeash 
Chundeb Bose . . . 23'W. B., 388 

424. Suit for declaration of 

laRbil’aj title — Possession, Proof of — Title, Proof 
of— Where a plaintiff comes into Court to prove a 
lakhiraj title, no proof of possession for years (unless 
it be carried beyond 1790) as app.iront lakhh-aj can 
excuse him from prpving his title. Ram Jeebuk 
ChUOKEEBUTTY V, pEESHAD Shab 7 W . B., 458- 

425. Suit for possession of 

lakbiraj land— -Bcny. Reg. XIX of 1793, s. 10. 
— Suit to recover possession of land from which the 
plaintiff had been ousted by the defendant under 
s. 10, Regulation XIX of 1793, on the ground that It 
was an invalid lakhiraj cre.ated after 1st December 
1790. Held that the zamindar, having no right to 
oust the lakhirajdar, unless the lakhiraj was created 
after 1st December 1790, must prove that the lakhi- 
raj was created subsequently to that date, and tlmt. 
it was not for the lakhhwjdar to prove that the 
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40 RESUMPTION AND ASSESSMENT 
-—continued 

lathiraj vras created prior to that date MuH JIo 
niNEE Do 33EE t JoxKiSSEir IIOOZEBJEE 

[W.B.F B, m 

Pbeu: Sdewuk Doss t. Ishbee Pebshid 

[2 W R , 303 

TaBEE’IEEPEESAD GnOoE r Kaeieechuhn Gbose 
^arsb , 216 * 2 Hay, 90 
426 Furciager ai 

c c ■» T’l- c 


LaLBA SnEEBLArL V Ghotaii Ntjbbee 

[Marsh , 255 . 2 Say, 28 

427. raltdtty of 

Inlhiray tenure — In a suit to recover the possession 
laud from which the plaintiff claiming to be a lakhi 
ra]dar has been forcibly evicted by the land holder 
the plaintiff is not entitled to a decree for possession 
unless he can show <ypn«ia/acje c-isc of ULhiraj 
tenure Semhle — If he show such prmd facte case 
the Court will gn e a decree for poiscsstoo and leave 
the zamindar to dispute the existence or validity of 
tlie alleged labhira] tenure in a resumption suit 
Sbeekatii Lala t JumiETJo; SIcllice 

[Marsh , 650 2 Hay. 649 
428 " ~ I — — iony possetiion 


I luiiuuar wiiu puau(.u a ii^ui lu uusi> luliu sumuianiy 
under s 10, Bengal Rcgulat on \I\. of 1793 to prove 
that the lakhira] title was invalid ns having been 
created subseciucnt to 1790 Slu\sABA3t DosS Ktnt 
IfOKAE c Qeidbabee 1 AM Doss 10 W E,, 378 

429. Froofofecllec 

tion of rents — In a suit foi possession of allied 
hkl iraj land, if the alleged laihirajdar proves posses 
Sion as purchaser of the alleged lakhiraj land the Court 
ought not to put upon him the burden ofprovmgjja 
titlo , but if the zamindar wishes that point to be trt^ 
in this or another suit he must accept the onus of 
proving that the lakhua] IS held on an invalid title 
by proving that he collected mal rents from tlic land, 
and that he is not barred by limitation GossAiv 
Sbeo Spbatb Geer r Mahadeo Scbate 

[eW R,294 

430 Froof of pre 

non* poseeeeton rent free — In a suit to recover pos 
session of lakbiraj land on the allegation that the 
plaintiff has been wrongfully ei icted the plaintiff is 
entitled to snceccd if ho proves tliat he previously held 
1 ossession of the land aslaVhiraj Joteisbex Moo 
bcbjee t PeabEE JfoncTN' Dm 8 "W R., 260 

431^ Suit ij nxtyizf 

after dispossession for invalid lalhiraj land ~A. 


ONUS OF FROOF— con/»»«erf 

40 RESUMPTION AND ASSESSMENT 
—continued 


recovery of the land on the ground of anterior posses- 
sion was not 8Uo*ainable, and the miyat must prove 
his title as agaiost the zammdar , his anterior posses 
8 Oil under the invalid lakhira] the decision as to 
which ho did not sue to set aside within the proper 
time bemg the possession of a mere trespasser and 
not that of an occupant raiyat Wooma Soovdueee 
T nAKOOEANEE 1 KiSnOBEE MOBUN Ba-^EEJEE 

[8 W R., 288 

432 Suit for declaration of 

land as lakhiraj — Decree for rent Eitdence of 
— Where plaintiffs sued for declaration that certain 
Undo were lakhira] on the ground that defendant had 
obtained adecree in the Collcctoi’s Court against them 
for rent — Meld that the onus lay upon tho plaintiffs 
to ahorr that they were holding the land as true 
lakbitu] and that the Collector's decree was wrong 
IIUBEMlCR KISBOEE l IvEPABNAIE JIiTTEB 

p:o w R , 18a 

433 — In a suit for 

conffrmation of possession and dcclamtioD of lakbtra] 
right against purchasers at a sale for arrears of 
Government revemve it is necessary for the plaintiff 
to prov e aihrmativ ely that the lanM has been held rent 
free from the time of the permanent settlement Raji 
CnunKlAzzt IUtsl iliUTooy 13 "WE, 347 

434 Proof of posses 

Sion for tiielve yesrs —In order to lands being re- 
leased from tho assessment of Govenment revenue 
they must be shown to be lakhiraj lands w Inch were m 
existeuce at the time of the perpetual settlement , it 
18 not sulficieiit to prov e lakhira] possession for twelve 
years Fsban CntfNDEB Sbaha r Hatiuoozzuiiaii 
Kdoxdkub 18 "W R , 334 

435 Suit for conarmation of 

possession of Iftkliiraj— Proo/ of title — In a 
suit for couiirmation of possession of mokuran and 
lakhitaj land for a declaration that the plaintiff has a 
lakhlraj and mokuran title the onus is on him 
Hcbse Naraut Eor r DooROA Cburn Deoboobu 

[17 W B , 449 

See KnELATcnuKBEB GnosEr Po0R^o CnuNCEB 
Rot, . 8W.R.,258 

430 , ■ - -■ Evidence of land being 

lakhiraj — FroducUonof rent free tanad — Thopro 
duction of a lakhiraj sanad is not necessary to prove 
that land is held rent free The fact may be legally 
established bj long and uninterrupted possession with- 
out payment of rent raising the presumption that the 
land ^d been held rent free from the decennial 
settlement. Dncvrrr Sixon r. Rcssouoteb Cnow. 
SnBATK . 10 W. R » 401 

487. — Suit for rent 

— ^If no rent has ever been paid for Und. this is pnmd 
facie strong proof of a de Jacto exemption protectevk 
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40. EBSUJIPTION AND ASSESSMENT 
— concluded, 

by limitation. The party claiming the rent must 
satisfy the Court that the remedy is not affected by 
lapse of time, and that the land was held for some 
service due and rendered to the zamindar, or otherwise 
by the zamindar’s permission. If the holding were 
merely permissive, it could not prejudice the zamin- 
•dar’s right. Am Btrx v, Eoob Kooer 

[2 N. W., 106 

41. SALE OF GOODS. 

438. Sale of goods by sample — 

'Proof of inequality of sample. — In a sale of goods 
by sample, the onus is on the party alleging that the 
goods are not equal to sample. Isheea Yarn Minns 
'CoMPAOT V. AsDOon Kuereem 

[Bourke, O. C., 278 

42. SALE FOE AEEEAES OF EEYENDE. 

439. Suit by purebaser— J mck 5 »- 

hrances — Title — Possession. — In a suit by an auc- 
tion-purchaser of a permanently-settled estate to re- 
cover certain julkurs, of which the defendants had 
been admittedly in possession for nearly fifty years, 
and which they claimed as incidents to a tenure which 
existed before the date of the permanent settlement, 
•it was held that the onus was on the plaintiff to prove 
his title affirmatively. Forbes v. Meer Mahomed 
Hossbin 12 B. L. B., P. C., 210 : 20 W. B., 44 

440. — ; Suit for rents 

and profits of uncultivated land hrought into culti- 
vation. — Suit by purchaser of a mootali at a sale for 
arrears of revenue for the rents and profits of a hamlet, 
consisting of lands which, when uncultivated, wei-e 
given by the then zamindar to the defendant (respon- 
dent). The plaintiff alleged that the lands were in- 
cluded in the assets upon which the permanent assess- 
ment was fixed, but being unable to prove his allega- 
tion, his suit was dismissed. Vehoata NUiADev 
"E ow V, VUTCHATOY VenCATAPUTEV EAJ 

(5 \A/ • B., P, 0.5 80 

441. Incumbrance— XI of 

1859, s. 54:, — Where the surrounding circumstances 
suggest the creation of a bond fide incumbrance exe- 
cuted in contemplation of an impending sale for 
arrears of revenue which would be protected by s. 54 
•of Act XI of 1859, it is for the party setting up such 
incumbrance to establish its bond fide character. 
MONOHTJE MoOEEEJEE V. JOVKISHEN' Mookerjee 

[5 W. R., 1 

442. - Claim to protection from 

ejectment by auction-purchaser— ^cif XI of 
1859, s, 37. — Where a raiyat claims protection from 
ejectment by an auction-purchaser under the proviso 
to s. 37 , Act XI of 1859, the onus is on the raiyat 
■to prove the character of bis holding. DoMUsr Loim 
V. Phdmuh Singh . W. B., 1884, Act X, 129 

443. Revenue sale law— Act XI 

cf 1859, s, 37 Purchaser of estate sold at auction, 
Piffhfs of. The onus of proving that under-tenures 


ONUS OF PROOF — continued. 

42. SALE FOE AEEEAES OP EEVENDE 
— concluded. 

in a talubh sold at a revenue sale under Act XI of 1859 
fall under any of the exceptions to s. 37 of that 
Act is on the person alleging the under-tenures to be 
within such exceptions. Eash Behaei Bosh v. 
Haea Moni Debya , I. L. B,, 15 Calc., 555 

444. J.ctXIofl859, 

s. 37 — ljj,ctmhrance. Annulment of— Burden of proof 
— Tenure i^^^d since permaneiit settlement. — In a 
suit for ejectment by a purchaser at a revenue sale, 
the defence B'as that the defendants held the land as a 
subordinate talukh, which had been in existence and in 
their possession and that of their predecessors since the 
time of the permanent settlement.' It was found as a 
fact that the tenure was in existence in the year 
1798-99. The plaintiff’s suit was dismissed, and he 
now contended that the facts found could not protect 
the tenure in the absence of proof that the tenure was 
in existence at the date of the permanent settlement. 
Seld that, although in the first instance the burden 
of proof is uponthe defendants, the fact that defen- 
dants were in possession for such a length of time 
was sufficient to discharge the onus and establish that 
the tenure was protected. That in a case like this no 
hard-and-fast rule can be laid down as to when the 
burden of proof shifts from one side to the other, and 
that each case must be governed by its merits. 
Nityanhsd Eoy V, Banshi Chandra Bhhnjan 

[ [3 C. W. N., 341 

43, SALE POE AEEEAES OF EENT. 

445 . — . Ejectment, Suit for— Avoid- 

ance of under-tenure — Incumbrance — Beng. Act 
VIII of 1869, ss. 59, 60, 66.— In a suit by the 
purchaser of an under-tenure, under ss. 59 and 60 of 
the Eent Act (Bengal Act VIII of 1869), to obtain 
possession of lands held by the defendant,^ on the 
ground that the holdings areincumbranceswhich have 
accrued thereon by an authorized act of the previous 
holder of the under-tenure, it lies upon the plaintiff to 
show that the defendant’s holdings are such incum- 
brauces as the plaintiff is entitled to avoid under 
s. 66 of the Eent Act. Gobind Nath Shaha Chow- 
HUBi V Eeidy . . . I. Ii. B,, 13 Calc,, 1 

440 _ Suit to set aside patni sale 

Irregularity— Xon-service of notice Proof of 

service— ^Evidence Act, s. 106.— In a suit against a 
zamindar to set aside the sale of a patni tenuie undei 
Eegulation VIII of 1819 on the ground of non-service 
of notice, the onus of proving service lies on the 
defendant according to the spirit of s. 106 of the 
Evidence Act. Doohga Chhen Surjia Chowdhry 
c. Najimooddeen . . , 21'W;B., 397 

44. SALE IN EXECUTION OF DECEBE. 

447 , Suit to set aside sale— Irre- 

gularity. — When a judgment-debtor sues to set aside 
•a sale in execution of a decree on the ground of 
irregularity, the onus of proving the irregularity is on 
him. Nhehsa V. Mahomed Aebab Gazeb 

[2 W. ■R., 74 
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448 Fraud Froof 

oj — Irregularity — lu a suit to get aside an exeea 
tion sale on the ground of fraud the onui prohandt 
rests on. the plaintiff to pro\e bis allegation mere 
irregularity in the issue of processes n ill not of itself 
prove fraud eren where the auction bids were so 
small as to escite suspicion IvmEERirf t SnraE 
utrir ... 24 R , 388 

449 Froof oJ %rre 

gularitj — lion affxinq of notices prettout to tale 
— beaeral years after the purchase bv the defendant 
of immoveable property at a sale in evecution of a 
decree tbo judgment debtor sued this purcha<i(!r for 
the lands on the ground amongst others that the 
notices required by Bengal regulation XX of l/So 
8 12 had not been affixed irevious to the sale Held 
that the onus of proving the default in affixing the 
notices lay upon the plaintiff the judgment debtor 
JIonEsn Naeaiv Sinoh r KiaHNAjnjND Missbr 

rMar0la,592 2 Ind Jur , O S,1 
5WR,PC,7 9 Moore si A, 324 

460 AUegattott of 


of proving such knowledge on the part of the plain 
tifiw prior to the time stated by them lay on the 
defendants ^AT^A ®iifOn r Jodha Sikoo 

[I L B , 0 AIL, 406 

451 — Fond fidet — 


rejected and tin. j roperty ivassuu AUt juu^iutui 
creditor purchased the same at the auction and sold it 
to the defendant who o isted the plaiotiff who there 


Debiv Mapan Mohan Snoir 

[2B L.R.,A C,326 

452 — Furehate by 

grandiai gbter from graidmother — Stranger pur 
chasingboni fde — Froof of bond fidet — When a 
grand Laughter purchases from a grandmotJier, and 


Aukoov-vissa Dabee Dctt Misseb r Aeikoon 

xisSA "W E,P B,77 

463 Troof of teant 

of hondfides — iSwipjcion — la a suit to have a pnr 
chase made at an execution sale set aside on the groand 


OlTTrS OF PROOF— coafinwei 

44 SALE IN EXECUTIOX OF DECREE 
— concluded 

that it was not bond fide but collusive the burden of 
proof IS upon the plaintiff and it is not sufficient for 
him only to show circumstances which create a susp cion 
of the bond fidet of the transaction But m a suit for 
possMs on of land and for a declaration of plaintiff s 
title by virtue of purchase it is not sufficient for him 
to produce a deed executed by a j idgmcnt debtor 
tlie plaintiff must free bis case of such susp cions as 
may arise fiom his own position with refirenco to the 
vendor and from any such circumstance as the impro 
babilitj of such a purchase having been made Roof 
Ram Dass o Sasbesam I»atji Lubmoeub 

[23 W R , 141 

See Goepcehath Ghose t Seeenatii Bose 

[24 W R , 209 

454 — Sutt for con 

firtnation of sale — to tet aside order cancelling 
sale^SaU for inadequate price Allegation of— 
Material irregularity Proof of —In a suit for con 
linnatiouof a sale held in execution of a decree by the 
Collectoi under s 320 Civil Procedure Code and to 
aetaside an order by the Collector cancelling the sale 
where it is pleaded in defence that the property was 
sold for an inadequate price it lies os the defendant to 
show that there has bees v material irregularity in 
publishing or coodncting the sale BlNDl BlBi r 
ICalea lx. R., 9 All, 602 


45 SEPVICE OF SUMMO^S 

455 — — — Application to Bet oside 
I ex parte decree— i’roo/ ofstrtiee of summons — 
TVbetc a judgment debtor applies to set aside an 
I ex parU judgment on the ground that there was no 
effectual service of summons upon him he should bo 
I called upon to give vis evidence or to make out a 
prtmd facie co.se KHrsEEHUN Lau v Chetter 

dhabbe Lalb . 21 W R , 242 

JncTOO Lobe r LnurA Koer 22 W E,, 423 


4C TRUST, BEVOC VTION OF 

458 Religious endowment — 

Proof of rCToeation — Limitation — In 1813 certain 
lands were dedicated by deed to the religious service 
of an idol and in 1820 that dedication was confirmed 
•in a partition deed The plaintiff sued to set aside 
alienations of the property nnd to have the trusts of 
the dedicationilceds dccUrcd The loldcrs of the 
property alleged that a subsequent partition decilha 1 
been cxccnted in lSt3 and that tl e dealings of the 
family had shown an intention to revoke the trusts 
Held that it laj ujion the hold rs to prove the re- 
vocation of the trusts and that o i failure to do so 
they could not set u^ the law of 1 mitat on in answer 
to the plaintiff's suit JtroQmiOnEE>EE Dosseb 
r SOK^EEJIO^■EB Dosseb 

[10BIi.R„10 17X7 R, 41 
14 Moore’a X A., 289 
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47. VALUATION OF SUIT. 

457. Assertion by defendant 

■tbat suit is overvalued. — When the defendant 
asserts that a suit is overvalued, the onus of proving 
the truth of his assertion lies on him. Uka Saxeab 
B ox Chottohuy r. Mansub Am KHA^* 

[5 B. L. R., Ap., 6 : 13 "W. R,, 327 

48. WITNESS. 

458. Refusal to eome into Court j 

ns witness — Presumption, — In a suit to recover j 
possession of land claimed by vh'tue of a sanad from i 
a rajah, in which plaintiff gave prima facie evidence I 
■of the authenticity of the sanad and subpoenaed j 
the rajah to prove it, it was held that the lower Court 
did very right in considering the plaintiff’s testimony I 
to be strengthened by defendant’s (rajah’s) refnsal to 1 
come into Court with his own story ; and that the 
•onus lay on the rajah to rebut the plaintiff’s evidence, 
•or to prove minority or other personal disqualification. 
Eadea Kisto Sixg Deo o. Gedadhite Baneejee 

[8W. R„ 453 

49. WRONGFUL CONVERSION. 

459 . Suit for wrongful eonver- 

•sion of timber — Failure to prove actual or 
constructive possession. — In a suit uuder the Civil 
Procedure. Code, in which the plaintiffs allege that 
the defendants wongfully and forcibly took away 
and were detaining timber which had been in the 
plaintiffs’ constractive possession, and to which they 
are entitled, and the relief asked for is the restitution 
•of the timber with costs of suit, if it be proved that 
the defendants had forcibly and wrongfully taken 
property in the plaintiffs’ actual or conrtructive pos- 
session, it would then be for the defendants to show 
that they were entitled to the timber. In the present 
case, the plaintiffs having failed to show their posses- 
sion of the timber or the forcible or wrongful dis- 
•■possession or conversion of the goods, and the defen- 
dants having made good their title to the timber, — 
Held that the judgment should have been for the 
defendants. Skadees" v. Todd, Findiat & Co. 

[7 -W, R., 286 

50. MISCELLANEOUS CASES. 

400 . Suit by purcliaser of tora 

jgaras buE — Fvidence of alienahility. — Suit by 
the purchaser of a certain annual payment by Gov- 
ernment, called tora garas huk, sold in satisfaction of 
a decree. 'Held that the onus was on the Govera- 
mcnt to prove that there was something in the nature 
'of this payment which made it incapable of aliena- 
tion, and that the Government had failed to give 
such proof. Shdmbhoo Labe Giedhttb Laee r. 
■Coeeectoe of Subat 

[4 W. R., P. C .5 55 : 8 Moore’s L A., 1 

481. Suit for closing new road 

-and opening old Title— Trespass.— In a 

suit for closing a new road opened by the defendants 


Ol'TUS OF PROOF — continued. 

50. MISCELLANEOUS CASES -conit «Hek 

through the land of the plaintiff, and for opening an 
old road which had been closed by the defendants, — 

■ Held that the only question which can be tried in 
I the suit is, whether the defendants have trespassed 
I on the land of the plaintiff by opening a road. The 
' onus is upon the plaintiff to prove that the land 
j belongs to him. Hiea Chand Basbejee v. Shaita 
Chaeab* Chatteejee 

[3 B, L. R,, A. a, 351 : 12 W. R., 275 

482, Admission of assets by 

heir of deceased judgment-debtor— Proo/ of- 
extent of properly. — When an heir of a deceased 
judgment-debtor admits possession of some of the 
latter’s property, the onus is on the heir, and not on 
the decree-holder, to prove the extent of that pro- 
perty. Matubgiatee Debea f. Gdgdk Chdkdee 
Bhoox .... 2 W. R., Mis., 41 

463. Suit for share of income- 

tax — Manager, Possession as. — Suit for share of 
income-tax by a co-sharer who, the lower Court 
found, was the defendant’s manager. Held that the 
inei’C production of a deed showing that the defendant 
j had in it nominated other persons to collect the rents 
of her share, \vithout proof of cessation of possession, 
did not shift the onus from the plaintiff of proving 
that he had ceased to hold possession of the defen- 
dant’s share as her manager, or that the defendant, 
and not the plaintiff, had actually collected the rents, 
Ram.vath Ghose V. Aiebii’ Moxee Dossee 

[5 W. R., les 

484. Suit for disturbance of 

kazi in his olfiee — Proof of leyality of his 
appointment as Jcazi. — Where it was shown that the 
irlaintiffs had acted as kazi of Bombay for more than 
twenty years, it was held, in an action against the 
defendant for disturbing the plaintiff in his office and 
thereby depriving him of his fees, that the onus was 
on the' defendant to show that the plaintiff had been 
illegally appointed ; and on the defendant failing to 
show that, that the plaintiff w.as entitled to succeed. 
Mdhabviad Tttssdb V. Saxad Aegued 

[1 Bom., Ap,, 10 

485. Suit for share of joint 

property under family arrangement — Proof 
of cause of action. — K plaintiff suing for a share of 
joint property which she claimed under a family 
an’angement said to have been reduced to wilting as 
an ihraiTiamah, and upon the happening of the 

. necessary conditions, it was held that the rules with 
regard to the onus of proof which are applicable to a 
suit for a share of joint family property were not 
directly applicable, and the plaintiff was bound to 
give some primd facie pi'oof of her cause of action. 
Ram; Chubdee Mittee v. Kisxoo Kawinee Dossee 

[10 W. B., 194 

486. Suit for share of zerait 

land under ticea pottah granted by co- 
sharers of decision loithouf jurisdiction, 

— iWliere, under a ticca pottah granted to him by 
several sbarebolders, plaintiff claimed the share of 
rent said to be due to him by the defendant (another 
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ONUS OP FROOF—conelttded 

60 MISCELLANEOUS CASES— eoatfZi/rfei? 
sToarebolder) in respect of the occupation of a certain 
quantity of the zerait land which constituted the 
holding of the combined shareholders and the deien 
dant objected that the plaintiffs share was less than 
what be stated it to he, — ITeld that the bnTden of 
proi^ing the extent of his share lay on the plaintiff 
In such a Case even a raiyat resisting the claini of a 
shareholder to rent would be entitled if he had good 
reason to do so^ to mate the plaintiff prove the 
amount of his share and the only onus on an inter- 
veuor would be to pro'e hand fide possession A 
decision set aside by a superior Court as made with- 
■out jurisdiction cannot have any piohatove force 
whatever between the parties Sookram MiSSeu 
1 CEoWDy 19 W R , 28B 

OPINIONS OP JUDGES 

Memoranda of — 

See Jtmosra’Ti— Cmii Cases— W niT 
AsionsTS TO 

CB D R., Sup Vol , 774 

OPIUM. 

■ I — Illegal possession of— 

See Act XIII Of 1807, a SO 

tSB D B, Ap,7 

Illegal sale of— 

See Aoi WI o? 1830 8 38 

[W W.E, Cr.e© 

1 Bom. Reg XXIoflSaV, s 4 

-“-Keeping amvggled opium— ‘Sentence on eon 
rieZtort —Where more than one person is convicted 
under s 4 Kegulation \XI of 182” (Bombay) of 
keeping smuggled opinm each of the convicta is 
luble to the whole penalty therein imposed vis 
the forfeiture of double the lalue of the opium and 
djubie the amount of the duty leviable thereon 

ItEci V VAEirArcirAKP . 1 Bom , BO 

But this was overruled by the following case 
which approved of the case of Reg \ Rajqur Vtnte 
gar, 3 Moore's Foti: Rep , 673, and held that, where 
several persons knowingly harbour, keep or couceal 
a parcel of smuggled opium oue penalty of &abIo 
the imlue of such opium and of double tbe smoniit of 
duty leviable upon it only is recoverable under 
Begulation WI of 182”, s. 4 Beg c Siiowi>aic 
G aEJiAB . . 7 Bora , Cr , 30 

2 Act XXl of 1858, 8 63— 

Possession ly sereant —Where opuun was fonnd in 


accused conld not bo convicted under s 63, Act WI 
of 1S36. as it had not been shown that the purchase 
by his Wife was authonred by the accused, and 
therefore her pisscssion of the opium or t^toftho 
servant could not be cotitidercil the possession of the 
accnscd. Queen t Oukesii Mana 

I20W.B,Cr,B4 


OPIUM ACT (I OP 1878) 

Breach of license under— peny 

Act IV of 2S66. ss 36 37 39 40—Beng Act II 
of 1S76 — Bengal Excise Jet ^ JI of iS75 — Lxa 

fixllf nf C „ m ^ I l f 1 j 


ue ^lauUHi oy me poiiCL wnere a license nacl been 

issued by the Collector upon a certificate from tbe 

Deputy Con:~ '•i - . , . 

of Act IV 0 

187CJ with I 

license, but 

having been 

the sale of muddnt is regulated by Act I of 1878 
and therefore no license from tbe Commissioner of 
Police for the sale of miiddut was requisite under 
ss 36 and 37 of Act IV of 186f> Held further that 
8 39 of Act I\ of 1868 applied to the case and that 


Datisv .KoTiASn tnuNDBB Qiiosb 

[13 C I* R,330 

— Z —Lictnss io possess opium — Trans 

port of opium —A person having a license for the 


offence of transporting opium without a license 
NeZd the conviction was right Queen Eupbess v 
11ASIA11T3AU I L B , 13 Mad., 101 

B 4 

See CovTBAcr Act, s 23— IniEOAt Con- 
TBACTS— OENEEAHt 

[X. Xi. B , 10 Bom , 628 

* ’ ’ ' SB. 5 and 8 — Licensed render Lia- 

hiUti! of under s 9 for keeping incorrect areounis 
^^5 of the Opum Act (I of 1878) declares that 

* ’ ^ ‘ * ction of 

■ ■ ■ ».c rules 

opiam 

* “ • Goicrn 

went of Bengal with the previous sanction of the 
Governor General in Council on the 21st Pebniarv 
1S93, rule 16 (1) of which declares that a person to 
whom a license has been granted may sell opmm by 
retail in secordanco with tbe conditioiis specified in 
the license The conditions of the license for retail 
sale of opium arc contained in Form No. I ma<h 
under rule 15 Under art 13 of this form, the 
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•OISriTS OF pbc^OF— 

4 . 7 . VAi^^^TION OP SUIT. 

4517 - Assertion by defendant 

that suit ia the defendant 

asserts that a suit overvalued, the onus of proving 

the truth of his ass.^^t'”” ^ 

Box Cho^vdhux MANS 0 B Am Khax 

[5 B* ® ‘ 


458. 

as witness 


JL.8. WITNESS. 

Kefusal to come into Court 

■pjBstmption , — In a suit to recover 

possession of land of a sanad from 

a raiah, in which i^lamtiff gave pnma facie evidence 
•of the authenticity .°f sanad and suhpcenaed 
the rajah to prove held that the lower Court 

did very ri-ht in t^e plaintiff's testimony 

to be stren|thened % defendant's (rajah’s) -refusal to 
come into Court 

onus lay on the ral*'^ to rebut the plaintiff's evidence, 
•or to prove minorify other personal disqualification. 
Radha Kisto Sin® 

[o W. K., 400 


49. CONVERSION. 

459 ^ — Suit for wrongful conver- 

•sion of timbe^ — Failure to prove actual or 
constructive ^ suit under the Civil 

Procedure. Code, F the pkintiffs allege that 

the defendants fombly took away 

and were detainir'f. ^^^^er which had been in the 
plaintiffs’ construf‘‘^''e. Possession, and to which they 
are entitled, and tP° relief asked iov is the restitution 
.c timbPT witP oosts of suit, if it be proved that 
Se deSants ik ^Pi^^bly and wrongfully taken 
TM'oDprtv in the -nlaoititts actual or constructive pos- 
?essiT it would the defendants to sL^v. 

S they r^e en««ed to the timber. In the present 
■case, the plaintiffi* ®^ov' then- posses- 

sion of the timbF ® forcible or wrongful dis- 
possession or con/®^®ion of the goods, and the defen- 
dants having ma^® good their title to the timber,- 
FTeld that the judgment should have been for the 
defendants. PlNraAX & Co. 

[7 W. B., 286 


50. CASES. 

400 . Suit by purebaser of tora 

•garas buk -^vidence of alienability^ — Suit by 

the purchaser of ^ certain annual payment by Gov- 
ernment, called f°va garas huk, sold in satisfaction of 
a decree. Meld onus was on the Govern- 

ment to prove th'*'^ there was something in the nature 
of this payment v'hich made it incapable of aliena- 
tion, and that Government had failed to give 
such proof. Laid Giedhto Lale v. 

COLLECrOE OE 

[4 W. • G Moore s I. A., 1 

401 . Suit for closing new road 

and opening one- Title — Trespass , — In a 
suit for closino- P road opened by the defendants 


OlSrUS OF -PMOO-F—continued. 

50. MISCELLANEOUS CkS.'&^-continnk. 

through the land of the plaintiff, and for opening an 
old road which had been closed by the defendants, — 
Meld that the only question which can be tried in 
the suit is, whether the defendants have trespassed ' 
on the land of the plaintiff by opening a road. The 
onus is upon the plaintiff to prove that the land 
belongs to him. Hiea Chahd Baneejee v. Shama 
Chaban Chatteejee 

[3 B. L. R., A. C„ 851 : 12 W. E., 275 

462, Admission of assets by 

heir .of deceased judgment-debtor— P-reo/ of' 
extent of property. — ^IVheu au heir of a deceased 
judgment-debtor admits possession of some of the 
latter’s property, the onus is on the heir, and not on 
the 'decree-holder, to prove the extent of that pro- 
perty. Matpnginee Debea V. Gugun Chuheee 
Bhoox ■ . . . . 2 W. E„ Mis., 41 

403 . Suit for share of income- 

tax — Manager, Possession as, — Suit for share of 
income-tax by a .co-sharer who, the lower Court 
found, was the defendant’s manager. Meld that the 
mere production of a deed showing that the defendant 
had in it nominated other persons to collect the rents 
.of her share, without proof of cessation of possession, 
did not shift the onus from the plaintiff of proving 
that he had ceased to hold possession of the defen- 
dant’s share as her manager, or that the defendant, 
and not the plaintiff, had actually collected the rents. 
Ram.vatk Ghose V, Ameii’ Moxee Dossee 

[5 W. E., 168 

464 . Suit for ■ disturbance of 

kazi in bis ojtfice — Proof of legality of his 
appointment as hast. — WJiere it was shown that the 
plaintiffs had acted as kazi of Bombay for more than 
twenty years, it was held, in- an action against the 
defendant for disturbing tbe plaintiff in his office and 
thereby depriving him of his fees, that the onus was 
on the defendant to show that the, plaintiff had been 
illegally appointed j and on tbe defendant failing to 
show that, that the plaintiff was entitled to succeed; 
jViTTHAVIMAE YtTSSTO V. SAXAD AhMED 

[1 Bom., Ap., 10 

405 . : Suit for share of joint 

property under family arrangement — Proof 
of cause of action. — A plaintiff suing for a share of 
joint property which she claimed under family 
arrangement said to have been reduced to writing as 
an ibrarnamah, and upon the happening of the 
necessary conditions, it was held that the rules with 
regard to the onus of proof which are applicable to a 
suit for a share of joint familj^ property were not 
dii'ectly applicable,' and the plaintiff was bound to 
give some primd fade proof of her cause of action. 
Ram CHUirDEE Mitteb v. Kistoo Kaminee Dossee 

[10 W. E., 194 

466. Suit for share of zerait 

land under ticca pottab granted by eo- 
sbarers —PJfect of decision without jurisdiction. 

— ;Where, under a ticca pottah granted to him by 
several shareholders, plaintiff claimed tbe share of 
rent said to be due to him by the defendant (another 
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60 MISCELLANEOlJS CASES— 

* •' - ' >f a certain 

, Lituted the 

the defen* 
13 less than 
> burden of 

-proving the extent of bis share lay on^thc^plain^ 

Od 

ho 

er- 

venor ^voUlU ne lu pioiB uu«* A 

decision set aside by a superior Court as made with- 
•out jurisdiction cannot have any probative force 
whatever between the parties SooKUASi Missee 
1 Cbowdt . . lEW, E., 235 


OPINIONS OP JUDGES 


Ideznoirandai of— 

See JuDQirBNT — Cmr- Cases— What 


AU0UB13 TO 


[B D E., Sap. '701,774 


OPIUM. 

— Illegal poasesaxoa of— 

Bee Aw \III ob 1867i fl 20 

[8 B. L R, Ap., 7 

Illegal sale of— 

See AoT \XI OF 1850, s 38 

[19 W. R , Or., 69 

a Bom. Beg XXI of 1827, b. 4 

— iTefpiny tnuggled opium — Sentence on eon 
ticfisB —Where more than one person is convicted 
under s 4 Regulation XM of 1827 (Bombay), of 
leepiog smuggled opium, each of the ooovicts is 
luble to the whole penalty theieiu imposed, eis, 
the forfeiture of double the value of the opium and 
double the amount of the duty leviable thereon 

Reo t VAKHATCHAin) . . 1 Bom., 60 

But this was oierruled by the following case. 


OPIUM ACT (I OF 1878) 

Breaoli of license under — Seng. 

Act IV of 18S6, *s 36, 37, 39, 40~Beng. Act II 
of 1876 — Bengal Excise Act, ’’ II of 187S — Lia- 
hxlitgof master for seriani's breach of license — A, 
who held a certificate under Act VII of I87S (the 
Excise Act) from the Deputy Comnussioaer of Police 
that he was entitled to a license fiom the Collector 
to sell mnddut upon the conditions set forth theitin, 
obtained such a license from the Collector undei Act 
I of 1878 (The Opium Act) upon the conditions men- 
tioned No license was granted by the Deputy Com- 
uussMtiec of Police, it not being usual for licenses to 
be granted by the police where a license bad been 
issued by the Collector upon a certificate from the 
Deputy Commissioner. A was charged under s 40 
of Act IV of 1866 [as amended by Bengal Act II of 
J876J with la breach of the conditions, not of the 
license, but of the certificate, tbe act complained of 
having been committed by ^’s servant .ffeW that 
the sale of muddut is regulated by Act I of 1878, 
and therefore no license from the Commissioner of 
Police for the sale of mnddut was requisite under 
BS 36 and 37 of Act IV of 186b Meld further that 
8 39 of Act IV of 1866 applied to the ease, and that 
under that section a license from the Deputy Com* 
missiooer of Police w as necessary for the sale of mu J 
Jut and accordingly that A, although he bad obtained 
a certificate from the Deputy Commissioner of 
Police entitling him to a license under Act I of 1876> 
was liable to punishment bv reason of his not hanuc, 
under s 39 of Act IV of 1860, also obtained a 
certificate from the Deputy Commissioner See In 
re Bhoohun Chunder Shau, 11 C L B, 494 
Datis « KoriASii Chttnder Ghosb 

CIS C. L R., 386 

— - 8. 8— Xtrense to possess opium— Trans* 

port of opium — A person having a license for the 


offence of trauspotting opium without a license 
Held the conviction was right Qhebn.Empebss v 
Kauahhjau . I D. R , 13 Mad., 101 


2 — 


- Act xxr of 1850 , B 63 - 


See CovTEACr Act, s 23— Illegal Cov- 
TBACXa— OEVEEAItT 

[I. Jj. B., lO Bom., 626 


servant could not bo considered the possession of the 
accused. QUBBJf r GpheShMAVA 

[20 TV. B., Cr., 64 


consistent with the Act regulating the aale of opium 
Under this section, rules were issued by the Qoi cru- 
ment of Bengal with the previous sanction of the 
Governor General in Council on the Slst Febmary 
1693, rule 15 (1) of which declares that a person to 
whom a license lias been granted may sell opium by 
retail in accordance with the eonditioiis specificil in 
the license The conditions of the license for rdail 
sale of opium arc contained la ronn No. 1 made 
under rule 15 Under art. 13 of tills form, the 
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OPIUM ACT (I OP 1878) — concl udcd. 


Ivoltler of the license is to keep a daily correct account 
showiuc; the quantity of ojiiiun received and sold, and 
other details. Art. 18 sots out that on infringement 
of any of the conditions contained in the form or 
imposed by the Opium Act the license may he can- 
celled. The petitioner, a licensed vendor of opiuni, 
was convicted of having kept incorrect aecomda in 
contravention of the rules made under s. 5 of the 
Opium Act, and havinc thereby committed an offence 
punishable under s. 9 of that Act. lie was sentenced 
to pay a fine of R200, and in default of payment to 
niulci'go rigorous impri'-onment for four months. 
Jleld that the conviction and sentence must be set 
aside, there being nothing in any of the rules made 
under s. 5 of the Act which would make the jiropara- 
tion of an incorrect account punishable under s. 9. 
Umusii ClIP^■DEIl Gnosr. r. Qt7iir.x-EMrunss 

[I. L. K., 26 Calc., 571 
3 C. W. IT., 365 


s. 9. 


Sec MAGisTiiATr — G i;>t;ual .Ttniisnic- 
TIOI.- . . I. li. R., 15 AU., 192 

See MAGiSTnATE— SimoiAL Acts— Opium 
Act . .EL. R., 19 All., 465 


1. JAaliliiij ^ of master for 

act of servant . — Contrary to the conditions of his 
masteFs opium license, the servant sold a preparation 
of opium between sunset and sunrise. The master 
was not present, and there was no evidence to show 
that he had directly or otherwise authorized the 
illegal sale. Seld that the master was not liable to 
a penalty under s. 9 of Act I of 1S7S. In the 
MATTEE OT BhOOBUN ChUNDEU ShaW 

[11 C. L. R., 464 


2 ^ — ^ct ATJJJ of 1857 — Wrong- 

ful entrance and illegal search, Liahilitg of police 
officer foi — Code of Criminal Frocedure (1832), 
ss. 155, 156, and 165 — Won-cognizahle offence . — An 
offence under s. 9 of the Opium Act (I of 1878), 
and ’not coming under s. 14) of that Act, is a non- 
cognizable offence, and is therefore one for which, by 
3 . 4 of the Criminal Procedure Code, a police officer 
cannot arrest without wan-ant ; and ho has therefore, 
under s. 155 of the Code, no authority to investigate 
such an offence without the order of a Magistrate ; 
nor under s. 165 can he make a search in respect of 
it. The power of arrest without warrant referred to 
in cl. (g) of s. 4 of the Criminal Procedure Code is 
an unqualified power, and not a conditional power, 
as in s. 24 of Act XIII of 1857, which only gives 
the right to a police officer to arrest without warrant 
in case the accused does not furnish the security 
required by that section. Where a police officer 
therefore, in respect of an offence under s. 9 of the 
Opium Aet not coming under s. 14 of the Act, made 
a search in the house of the accused without an order 
of a Magistrate , — FEeld that his action could not bo 
justified, either under s. 24 of Act XIII of 1857 or 
under the Code of Criminal Procedure, and that he 
was liable in an action for damages for the illegal 
search. Bahabaii Shah v, Tahak Nath Chow- 
UHET . . . I. L. R., 24 Gale., 691 


ORAL EVIDEITCE. 

See Cases under Etedenge— Paeob Eti- 

DENOE. 

Sec Cases under Witness, 

ORDER AITD DISPOSITIOIT. 

Sec Cases under iNSODYENor— O rder 
and Disposition. 


,ORDER HT EXECUTIOIT OP DECREE. 

See Cases under Appead - Execution op 
Decrees, 

Sec Cases under Res Judicata — Orders 
IN Execution op Decree, 

See SpeciaIi OR Second Appeab— Orders 
SUBJECT or not TO ApPEAI, 

[B. L. R., Sup. ’Vol., Ap., 1 
[1 Ind. Jur., O. S., 50, 68 
6 Bom., A, C., 205 
4 Mad., 32 
I. L. R., 1 Mad., 401 
I. L, R., 11 Calc., 169 

See Speciad or Second Appear — Smabb 
Cause Court Suits . 12 B. L. R., 261 
[I. L. R., 2 All,, 112 
8 W. R., 112 
12 W. R., 86 

ORDER “MADE OM APPEAL,” 

See Appeab to Privy Co unoib— Cases in 
WHICH Appear bies or not— Appeab- 
ABBE Orders . 13 B. L. R., 103 
[1 B, L. R., P. B., 1 

ORDER OP MAGISTRATE UST RESPECT 
OP MUISAErCE. 

See Deobaratory Decree, Suit por — 
Orders op Ceiminab Court. 

[6 B. L. R., 643 

See Cases under Jurisdiction op Citib 
Court — Magistrate’s Orders, Inter - 

PEKENCE WITH. 

See Cases under Nuisance. 

ORDER OP MAGISTRATE m RESPECT 
OP POSSESSION. 

See Cases under Possession, Order op 
Crihinab Court as to. 

* t 

ORDERS. 

See Cases under Appeab— Decrees. 

See Cases under Appeab — Orders. 

See Cases under Appeab to Print 
C ouNoiB — C ases in which Appeab biee 
OR NOT— APPBABAEBB ORDERS. 
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OEDEES — continued 

See Cases 'dndee Lettees Patem, Bian 
ComtT, Cl 15 

See Cases todee Lettees Patent, Hioh 
COUET, N •'W P , Cl 10 
See Cases undee Speciai oe Secohd 
Afeeal — Oedees subjeoi os not to 
Affeal 

See Cases undee Sttpeeiktkkdewcb op 
Hioti CouBT— C ivil Peocedube Code, 

s 622 


ORIGICTAL SIDE OP HIGH COURT. 


— Criminal— 

SlIPEElNTEirDFNCK OF HlQH COIIET — 

ChaeteE Act. s 16— Ceijiinal Cases 

[7 B. L B... 244 note, 250 note 

Powers of Judge flitting on.— 

See CeETIPICATE of ADJtINISTBATtON — 
CANCBLSIENT oe ReCAIX op CeBTIFI' 
CATE . 5 B. Xi- H , Ap , 21 


- Rigiit to plead in— 


See Rcies of Hion Cotmt, M*dbas 

[I L. R., 1 Mad., 24 


OUDH CIVIL COURTS ACT (XIH OF 
1879). 

s 27. 

See BrvOECE Act, B 3 

[L L R., 4 AIL, C06 


See High Cooet, JnEisDiciioir of— 
N..>V P.— Crm 

[X. L. R , 18 All., 375 


OUDH COURTS ACT (XIV OF 1891) 


See Hiaa Cohet, Jpbisdiciiov of— 
S-ss V — Civn. 


p. L. E , 18 All., 375 


OUDH ESTATES ACT (I OF 1860) 

See HiNDir Law— Paeixtion— lUonr tO 
Paetitios— Gen-eeaeii 

[I L.R.,10Calc,387 

See Will — CONSTECCXiOA 

[I.L B,, 10 Calc, 482 
1. - Limitation— 

of inortgaQe. — Under Act I of 1869, a smt for «• 
demption js not barred where the instmment of 
mortgage flies ft term within which the wortgftge 
might be redeemed, nnd such term did not expire 
before 13th February 1356 Kisden Dm Ka« 
PakdAT r. Xaee-vdaE Bauadoor Sinok 

[I, R., 3 LA., 85 


OUDH ESTATES ACT (I OP 1889) 

— continued 

2, T * r. . 

dar — Trustee.— ’ 
name of J f as 

under Lord Cann * ‘ 

was Bummanly settled ivith J S on the JMth Apnl 
following A talukhdari sanad a as granted to J S, 
and he was subsequently registered as talukhdarnnder 
the prortsions of Act 1 of 1869. In a suit against 
J Shy persons alleging themselves to be ]oint m 
family and estate with him, to have their interest in 
the talnkh declared, held by the Commissioner of 
Seetapore m Oudh. confirming the decision of the 
settlement officer, that, under Act I of 1869, the 
defendant was protected by his sanad against any 
claim of tho plaintiffs in respect of the talukh Held 

by tha Pn.\ y CquuciU qu appeal, that as a pecson u ho 


lands comprised within the talukh for another, and be 
liable to account accordingly, the suit must be re- 
manded for trial as to whether the defendant had 
^reed or become bound, to hold the villages com- 
prised m the summary settlement and sanad, or the 
rents and profits thereof, m trnst for the plaintiffs 
Haedco Box r Jawahib Singh 

[I L R., 3 Calc., 522 : L. R., 4 1. A.. 178 

Seld by the Proy Conncil after remand that Act 
I of 1869, which was passed before the suit was 
decided by the Court of first instance, did not operate 
eo as to change the relative conditions of the parties, 
aod to put au end to the trust upon which the defen- 
dant had previously held the estate The estate m 
his hands remained thereafter subject to the trust, 
aud there can be no difference in this respect beta ecu 
an express trust aud a trust implied or presumed 
from a fair aud reasonable interpretation of the acts 
and declarations of the defendant. HaBDEO Bov r. 
JawAuiR SiNOir . . . L R , 0 I. A., 161 

3. Interest of registered talnkB- 

dar — Truft — Joint estate — A talukhdari estate, 
though entered m the name of one member of a joint 
family in the lists prepared in conformity with the 
Oudh Estates Act (I of 1869 , may be subject to a 
trust, implied from the acts aud declaration of the 
talukhdar, for the joint family as a joint estate. 
HurdeoBubsh \ Javahir Singh, I L R S Cate , 
522 L R ,4 I jl, 17S. Pietui Lal r Jowahib 
S iaoa . . L L R.. 14 Calc., 493 

[L E., 14 L A., 37 

4 . Effect of sanad to confer 


it, m trust for another pertoo, the principle on which 
Sookmj Kooi-ar s. Government, 14 2Joore'* 1 J , 
9 X 


TOE. IT 
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OUDH ESTATES ACT (I OE 1869) 

— continued, 

112, eca.&. Star deo Bale sh v. JotvaJiir Singh, L. B., 
6 1. A., 161, were decided, is not applicable to make 
tbe talukbdar liold subject to a charge for the bene- 
fit of such other person. The talnkhdar in whom no 
■such trust is vested is entitled to the proprietary 
right in the lands forming the talukhdari estate com- 
prised in the sanad. A claim against the talukhdar 
for the proprietary right included lands in which the 
•claimant alleged himself to have purchased under 
proprietary .rights which were not claimed. A 
•decree maintaining the talukhdar’s proprietary right 
was made without prejudice to a claim for the under- 
proprietary rights. Haidae All! Khan n . Nawab 
Ai/i Khan . . . I. L. E., 17 Calc., 311 

GL. E., 16 I. A., 183 

5. Taluklidars — Title obtained 

by talukbdar under bis sanad — JEffect of con- 
fiscation of 1858 upon previous gift — Attempt to 
establish trust for ctaimants as to part of faluhJi- 
dari estate — Claim to sul-proprietari/ rigid dis- 
tinguished. — The sanad granting a talukhdar’s estate 
confers primd facie an absolute title upon the 
grantee. A gift of villages by a talukhdar to collate- 
ral relations, if effectively made in 1850, and whether 
absolute or only for the maintenance of the donees 
out of the rents and profits, was rendered, by the effect 
■of the confiscation of 1858, inoperative after that 
event to establish an interest as against the talukhdar 
holding under a sanad comprising the villages. 
Where a claim was based upon the principle that the 
conduct of a sanad-holding talukhdar and of Mb 
predecessor had been sufficient to establish against 
him a liability to make. good, out of his talukh, 
interests, as to which ground was supposed to have 
been given for his relations to claim, — Seld that 
such a claim was not established merely by the 
claimants having been left in possession of villages, 
and having paid to the talukhdar only the proportion 
•of the revenue assessed upon them, during the whole 
time of the troubles in Oudh, and afterwards. Held 
also that the question of the claimants having an 
under-proprietary right in such villages was en- 
tirely irrelevant to a claim for a declaration that 
lihey had proprietary right therein, on which latter 
title they sought to found a right to have them 
names entered in the settlement record; and held 
that, although there are cases in which the claimant 
•of a proprietary right may be allowed to maintain on 
the same facts, that he is an under-proprietor, this 
■claim was not one of them. Eam Sing-h v. Dephtx 
' 'COMMISSIONEE Of BAEA BANKI 

ri. L. E., 17 Calc., •444 
Ii. E., 17 I. A., 54 

6. Estate of a sanad-bolding 

talukbdar — Lineal primogeniture hy custom — 
Aboard of a hody of talulchdar within s. 33 of Oudh 
Hstates’ Act — Withdrawal of a voluntary admis- 
sion. — ^The title to a talukhdari estate devolving upon 
a single heir by a custom of linenal primogeniture was 
contested. The plaintiff claimed to succeed his de- 
ceased brother as talukhdar. The defendant, who was 
his paternal uncle, was in possession. Before the an- 


OUDH ESTATES ACT (I OP 1869) 

— continued. 

nexation of the province, the kabuliat had been taken 
in the name of the plaintiff’s brother as talukhdar, who 
afterwards had been settled with, at both the sum- 
mary settlements. By primogeniture, whether lineal 
or by proximity of degree (of which latter kind there 
was no evidence'as to its being the customary one) he 
was the heir. To him a sanad had been granted, and the 
talukhdari had been entered in list II under the Act 
of 1869. On the other hand, rit was urged that the 
above was consistent with the existence of a trust 
for the benefit of the titular talukhdar’s uncles, of 
whom the defendant was the survivor, they having 
assented to the recognition of a nominal title in their 
nephew. Held that in intention as well as in form 
the grant of the talukhdari had been made absolutely 
to the sanad-holding talukhdar. In regard to the 
state of things before annexation, it might have been 
questioned whether or not the property was being 
held benami at that time. But after the Oudh 
Estates’ Act, 1869, had become law, the title shown 
by the plaintiff must prevail, and he must recover 
the estate, unless a trust for the defendant should 
have been established. There had been no consider- 
ation given, and there was nothing to create a’ trust. 
There had been no transfer, no estoppel, and no bar i 
by time. In 1868 an award had been made by a 
body of talukhdars as arbitrators within s. 33 of the 
Act, between members of the family other than the 
present disputants. This as well as a wajib-ul-urz 
of one of the villages of the talukh was admissible 
as evidence of what was the custom in regard to its 
devolution. In 1879 the plaintiff had, on his bro- 
ther’s death, while admitting “ the custom prevailing 
in my family of gaddinashini," joined in a ’.petition 
that the defendant’s name should be entered dakhil 
kharij in the revenue records. Held that there 
might be a withdrawal of any gratuitous admission, 
unless there should be some obligation not to withdraw 
it ; that there was no such obligation here ; and that 
there had been no proof of any title upon which the 
admission could rest. Muhammad Imam Ah Khan 
V . Husain Khan . . I. L. E., 26 Calc., 81 

[L! E.,-25 I. A., 161 
2 C, W. H., 737 

/ 

- 7, A talukhdar settled with^on 

terras imposing a trust on him — Settlement 
of estate — Second summary settlement, 1858 — 
Hffect -of the confiscation — Bights of the G-overn- 
ment. — A sanad-holding talukhdar, whose name has 
been entered in lists 1 and II, made in conformity 
' with the Oudh Estates Act, 1869, holds the talukh 
subject to such trusts as have been validly created. 

At annexation, four descendants of a Mahomedan 
proprietor were entitled in equal shares to the ances- 
’ tral estate, which in 1858, at the second summary 
settlement, was settled with the only one of the four 
who presented himself to the Settlement officer. The 
settlement with him, as talukhdar, which was then 
made, was, however, made upon terms providing that 
^ the absent co-sharers on their return should obtain 
their shares. This accorded with his application ex- 
pressing his willingness. Held that the question 
whether the talukhdar had become a trustee for the 
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plaintiff in respect of bis sbaro depended on the terms 
on which the estate had been granted to the talnkhdar 


to the cO'sharer’s return or admission to share had 
been deemed, neceaaarv by the Chief Commissioner, 
who authorized the settlement with the talnkhdar m 
reliance on his assurance The right of the co sharer, 
who returned in 1859, was accordingly established 
"Hasan Japae t Muhahitad Aseaei 

[I. li. 11,28 Calc, 879 
li. H , 28 I. A., 229 
4 O. W. N., 6S 

8. Title ■under eanad from Qoe- 

ernment — Truatee — Although a sanad granted by 
tho OoycTsmeni oS India jiihse^nent to the firofJa 
mation of March 18o8, of an estate in Oudh, confets 


SiNOn c Dtteuo Kuae I It B , 3 Calc , 645 

9^ — _ Mortgage--£tr< saf»««dar» — ^ 

StUlement-^Under^proprxeiarj nghta-^SuhaeUte 
mBttt—Malili.ana — Act XXVI of ISSd —An estate 
in Oudh, nhieh had been confiscated under Lord 


OtTDH ESTATES ACT (I OP 1889) 
— continued 

1866, £ as talukhdar was entitled to malikans. GoCE 
Senkeb r Mahaeaja op Bitebaiipoeb 

[L L E , 4 Calc., 839 
L K., 6 I. A , 1 

L s. 2 and ss. 13, 20, 22 <6) — 

Will of talukhdar — Eegulration of icill-~Suectt’ 
non to talttkhdan — Son of deceaaed elder brother 
preferred to younger brother — A written statement 


been submitted to the Lucknow district through the 
tabsil of Eursi on Cth April 1800 ” Seld that 
this showed that he intended the statement of 1863 
to be bis will and that the statement, as was 
held with regard to a similar one in Burpurahad t 
SheoJ>yal,L E,3I ^ , 359, wasa will withm the 
definition in the abore section The talnkhdar Je- 


inopcrative as to tlic talukhdan estate, it could aot 


murcga^tc wuu uui. Aaimiuan ii^uia uuum 
con^tional deed of sale from the former owner, was 
thcrnipon dispossessed, aud B put into possession 
Failing in otUce attempts to rccoi cr possession & S 
brought a claim, m which he asserted proprietary 
Tight as mortgagee, and prayed that the regular 
settlement might be made with him flic claim way 
dismissed bj the Settlement oSierr ns being for n 
direct settlement of n superior proprietary right, and 
as such barred by the Oudh Estates Act (I of 
1SC9) On appeal to the Commissioner, tho claim wa* 
modified into one for a sub'scttlement of an under 
proprietary nght, and a decree was made decIaTin^j 
tho plaintiff's under proprietary zamindan title, and 
awarding him possession under the terms of the deed 
of conditional sale, till such time as the mortgage 
should be redeemed or the title perfected by fore- 
closure On appeal to the Judicial Commissioner, 
this decree was reiersctl and the claim dismissed, on 
tho ground that the effect of the mortgage-deed was 
to cotney to the plaintiff, on tho mortgage becoming 
absolute, the fall proprietary title, and not mcrcl) 

- — - » 1 -If li 


Qtare — ^^\^JCthc^, even if the interest intended to he 
conicycd by the mortgage was not in stnetness snh 
proprietary, a sub-scttlemont might not hare been 
jupported. Quirre—IVhcthcr, under Act WVI of 


the jooDger sumnng brothw IIaoae Atr r 
TAS3AEBPcIlA3ui.KaAN I. D. E , 18 Calc 1 
pi E,17I A., 82 

2. Suecetuon to a talukhdan 

—EfTect of declaration by holder aa to tcho ahould 
be hta heir — The official enquincsmadeof talukhdars 
at an early period of British \dininistration,ostowho 
were to be their successors, were not inteiiilid to 
derogate from the rights of talnUidirs In their herit- 
able and transferable estates To sucJi an enquiry an 
answer m 1862 made by a sanad holding tahilh,Lir, 
since deceased, who was entered in lists land II 
(under the Oudh Fstatca Act, 1SC9), stated that 


^e«<f inav ihl aiisviei ui Juo. <iju not operate to 
confer any estate upon the person named, IlAinnAD- 
DAsSzNCitr Sqeo ITaeai\ Siaon 

P.Ii.E., 27 Cale,344 
Ii.E.20LA., 104 


3. ^ ^ — and ss. 18 - 19 - 

aetllemeiit nth nemher of Joint Hindu family »or- 
erneiby 21ilalahara latc—Jttght of alienation — 


TOU XT 
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Will — Custom as to partition.' — By tlic 8tli para- 
graph of the Oudh proclamation of March 1858, it 
was declared that C L (at that time deceased), 
zamindar of Mourawan, and others, were thencefor- 
ward the sole hereditary proprietors of the lands 
which they held when Oudh came under British rule, 
and which form part of the subiect of these suits. 
Summary settlements of the said lands wore subse- 
quently made with G S (one of the sons of C L) by 
the Government between the 1st April 1858 and the 
lOth October 1859 ; a talukhdari sauad was granted to 
him before the passing of Act I of 1869 ; and ho 
entered into a kabuliat for the same. His name was 
uot entered in the second schedule annexed to tbe Act, 
but C L’b was. By a document dated 7th February 
1860, relating to property in the district of Oonao, 
and by other documents similar in effect relating to 
property in other districts, G S directed as follows : 
“I have been requested by Government to submit an 
application on the subject of primogeniture, with a 
view that tbe talukh may not be split into pieces as 
I would wish. How the custom that has been followed 
in my family for generations past is this : that the 
eldest member of the family continues to be the head, 
while the others remain obedient to him ; but every 
one possesses a share in the talukh. Under the 
custom of the family, the other brothers arc at liberty 
to have their shares separated, should they wish it. 
The head has no power under the old custom to 
alienate the estate without consulting every sharer. 

I therefore wish that the old custom of maintaining 
the share of each shareholder be preserved, in opposi- 
tion to the one in accordance with which one member 
of the family is allowed to succeed.” In suits for 
partition amongst the descendants oi C L and 
of his brother, who together constituted a Hindu joint 
family governed by the Mitakshara law, all the pro- 
perty the subject of the suits having been found to be 
the joint property of the said family, it was contended 
on behalf of the appellants in the first appeal that 
all the estates included in the sanad to their father 
G S, and summary settlements, whether previously 
joint property of the family or not, became the 
separate self-acquired property of G S that he was 
the sole malguzar thereof ; and that he and his sons 
were the sole beneficial owners of it, and that he had 
no power to transfer it by will or by alienation inter 
vivos. JSeW that the sauad and summary settlements 
were a mere grant by the Government to one member 
of the family of property which belonged to the 
family jointly, and were not intended to enure to the 
sole benefit of the grantee, and did not affect the rights 
of the family. As regards such property granted to 
G S (if auy) which w'asnot previously part of the 
family estates, it was granted for services presumably 
rendered with the use of the joint family funds, and 
could not therefore bo separate self-acquired pioperty 
within the meaning of the Hindu law. Held also 
that, assuming any portion of such property to have ^ 
been self-acquired by G S, he must, in consequence of ' 
Act I of 1869, be deemed to have acquired therein a 
permanent heritable and transferable right, au^ had 
power by will, or alienation inter oiao^, to transfer the 
same. Hejd lurther that the document of the 7th 


OUDH ESTATES ACT (I OP 1868) 

— continued. 

February 1860 and other similar documents, so far as- 
they related to the property in Oudh, amounted to a 
will within the definition of Act I of 1869, s'. 2. 
Taken in conjunction with other documents, and having 
regard to the acts of different memba's of the family 
under it, the same amounted to evidence of an aliena- 
tion inter vivos which in G S’b lifetime transferred 
the pioperty to the family to be held as joint family 
property. Ss, 1 6-19 of Act I of 1869 have no retro- 
spective effect. Httepiteshad v, Sheo Dyae. Bam 
Sahoy V. Sheo Dyae. Baemoehnd v. Sheo Dyae. 
Ram Sahoy v. Baemokhnd 

[L. E„ 3 1. A., 259 ; 26 W. R., 55 

ss. 3, 4, 8, and 22. ' 

See Sahah. 

\Jj. R., 5 I. A„ 1 : 1 C. L. R., 318 

1. s. 8 — Tahilchdar in the second 

list — Estate descending to single heir — Primogeni- 
ture. — In the Oudh Estates Act, I of 1869, rules 
Were laid down as to the title of talukhdars whose 
estates the Government had created, and as to the 
mode of suceession thereto. On a question whether 
or uot a talukh, to which the Act was applicable, 
descended according to the rules of lineal primogeni- 
ture, — Held that where a talukhdar’s name was en- 
tered in the second, but not in the third, of the lists 
maintained under the above Act, the estate, although 
it was to descend to a single heir, was not to be con- 
sidered as passing according to the rules of lineal 
primogeniture. 'Achae Ram v. Uhai Paetab 
Addiya Day Singh 

[I. L. R., 10 Calc., 511: L. B., 11 1. A., 51 

2. and ss. 9 and 10— Pecogni- . 

lion of trust. — notwithstanding the confiscation of 
laud in Oduh, followed by its restoration under the 
Government order of 11th March 1858, afiirming tile 
absolute title of those with whom^ summary settle- 
ments had been made, and the granting of sanads to 
the latter persons, with full power of alienation, 
confirmed by the Oudh Estates Act, 1869, the legal 
owner may, either by express agreement or by his 
conduct, constitute himself a , trustee for others as to 
the whole or part of the beneficial interest in the land, 
the subject of such restoration, settlement, and sanad. 
Ramanahd Kuae V. Raghttnath Kttae. Ananit 
Bahahhe Singh «. Eaghttnath Kttae 

[i. L. R., 8 Calc., 769 : 11 C. L. E., 149 

3. and ss. 11 and 19 — Will 

of a tahilchdar — Customary rule of succession in a 
family to impartible estate — Primogeniture. — How- 
ever true it may be that, if there is absolutely 
nothing to guide to auy other conclusion, impartible 
estate will descend in a family according to the rule 
of primogeniture, evidence may establish the usage in 
a family to be that, of several sons, one son, selected 
without reference to primogeniture, succeeds to the 
impartible estate. The eldest of three brothers had suc- 
ceeded to an impartible family estate, and to a talukh, 
also impaitible, which bad been, during the lifetime 
of their father, entered in the fost and second, but 
uot in the thu’d, of the lists prepared in conformity 
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with 8 8 of tlio Oadh Estates Act 1 of 28C9 
Before bis death, bis eldest brother mode an instni 
ment registered as a will, but using tho word*'tain« 
Itkr' and stamped as a deed whereby be gave the 
talukb to the third brother, reserving an interest in 
the whole for his own life, and m half for any son 
that might be bom to him with maintenance to hia 
wife on her becoming a widow Held with reference 
to the \ndic\a of a testamentary character, there 
being provisions for contingencies which might not 
bo ascertamed till the death of the maker of the m 
strument as compared with the technical matters 
attending it, that tbis instrument was not a transfer 
Miler vivos, but was a will, and within the above Act 
Held also on the objection that a will or declaration 
made by the father had fixed a mode of descent 
winch could not bo altered by his successor, that s 11 
of the above Act, giving to every hem and legatee of 
a talukhdar power to transfer or to bequeath his 
estate, 13 not controlled by the proviso in s 19, declar* 
ing that nothing m that section shall affect wilts 


depended on the custom of tho family Onthoevi 
dcnco adduced as to tho custom in this respect, the 
plaintiff, who was out of possession, and on whom in 


4 , ■ ... ..... and 8 22 — Descent of 
ialv'k'h —A talukh entered in tho lists 1 and 3, pre 
pared in conformity with e 8 of the Oudh Estates 
Act, 1869, descends according to the rules pointed 
out m 8 23 ns an impartible estate to the single heir 
determined by the Hindu law of inheritance JJry 
In lar Daliadur S\ngh v Jan\ee Koer, L S , o 
2 A, 1, followed Bak Bijai BanADun SiKon v 
Taoat Pal SiKon BisiiKsnAS BAKan Stwon r 
TIav BiJAl BAKADUn Siiran 

[L L. R, 18 Calc , 111 
L,E,17I.A,173 

5 ands 22~TaluJ[h descend 

*117 to a single heir — Ascertainment of that tingle 
heir distinguished from the rule 0 / primogenilnrr — 
Timilg custom — Au estate belonging to a talukhdar 
mIiosc name is entered in tho second, and not m the 
third, of the list of talnkhdars m tho m specified 
ilisscs prepared under the Ondh Estates Act (I of 
18G9), ss 8 10, is one which according to tho cukom 
fit tho family, descends to a single heir, but not 
iicccesinly by the mlc of primogeniture If, as 
Jiappcned in the present case where tho cslata 
d setnded to a single litir, the lien according 
to hncal pnmogcnituro is more remote in degree 
from tho ancestor than other persons, who may 
be collaterals, coming within the line of heirship, 
then according to the classification in tho Oudh 
I^tatca Act, nearness m degree prevails over 
directness of line But if two ccllatcnils, or other 
persons in the Imc of heirship arc equal in degree. 


OUDH ESTATES ACT (I OP 1809) 
— continued 

then the person rightly entitled is indicated by 
the seniority of the line to which ho belongs S 2J, 
snb-s H of the Act, referring to the law which 
would govern descent in default of any heirs who 


' ifforded 

as t) 

, , , , villages 

ot which they were recorded were the villages m 
amt, or belonging to tho family which was disput 
mg the succession BiTAi NAnrvDAR BinADnii 
Srvan t> Aoiial Ram I. L R , 20 Calc , 049 
[L Il.,20I A , 77 

' ss 8, 13, and 22 

See Hikdf Law Will— Covstructiox — 
OP Wills— Estates absoldte os inirrED 
[I L R.16 Calc, 725 

8 10 — Joint famtlg under llilakshara 

lam— Grant to member of talukhdari — Declaration 
of trust —In a suit by au adopted son against 
his father for a declaration of right with co iseqncn 
tial relief in a share of a certain estate the defen 
dant pleaded tliat he was absolute owner thereof and 
in regard to ^wo of the talnkhs named was enter d m 
the talukhdar e list prepared under Act 1 of 1800 It 
’ transactions 

■bo defen Laiit 
sjccession to 
f the "Mitak* 

ebars attaches to ancestral immoveable estate as 
between father and son Held that the plaintiff was 
entitled to a declaration to that effect and that a 10 
was no bar to h s assertion of tho interest declared 
to bo vested 10 him ScrnjAiDUL r ‘Skth Sltt 
Bam L E , 8 I A,, 215 

1 — ~ — B 13— 7F«//o_/‘/«?KlAdtir— CoBi^B?* 

torg registration of will devising ta’ukh — Deposit 
<f unit diitmcffrom registration under Act VIII of 
1S7I — A will devising a talukh to a aist r’s son of a 
talukhdar in the lifetime of tho talukhdar s brother is 
not excepted from tho necessity of being registered 
under s 13 of the Ouilh Estates Act I of ISfO, 
such sister's son not being one of those who in the 
event of the talukhdar having die I intestate, would 
have aucceeilod to an interest in bis estate within thi 


doci no* amount to the registration required bv thi 
above section of Act I of 1S0'> Absul Bazzac r 
Amdv Haidar 

[LRn,lOCalc,970*L.E,llI A, 121 

S Ilegttlraiion in accordance 

mth the rules of iSGO, regulating the place and 
mode of it, tn Ondh — An Oudh taloVhdan made a 
grant of a village part of her tainkhdan to her 
adopted sLinghtcr , the instrument rcquiru g, in order 
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OTJDH ESTATES ACT 

— continued, 

to be valid under Act I o£ 1869^ s. 13, to be registered 
within one month after execution. With a view to 
its registration, she, being a pardanashin, sent for 
the neighbouring pargana registrar, who attended 
at her house for her convenience, took her acknow- 
ledgment of the document, recorded the registra- 
tion, and filed a copy of the document in his office. 
Meld that this proceeding was a registration of the 
document, coriiplete'^and effective, having been sub- 
stantially a registration at the pargana office. Majid 
Hossein r. FAzE-TTii-ifisSA I. L. B., 16 Calc., 468 

[Ii.E.,161. A., 19 

3. Meaning of " intestate ” as 

there used — Written Mit unregistered authority to 
adopt—Eegistration Act (III of 1877 J, s. 17.— The 
Oudh Estates Act, 1869, requires the registration of 
the writing by which an authority to adopt is exer- 
cised ; but not the registration of the authority, 
which is required by the Act to be in mating. The 
Indian Registration Act (III of 1877), which does 
require authorities to adopt to be registered, expressly 
excepts authorities conferred by will. The woi’d 
intestate, ” in s. 13, sub-s. 1, of the Oudh 
Estates Act, 1869, means intestate as to the talukh- 
dari estate ; and the use of the word does not exclude 
from the exception in that sub-section a son adopted 
under an authority conferred by a talukhdar’s unregis- 
tered will. A talukhdar by hkwill authorized hi’s 
senior widow to select and adopt a minor male child of 
his family to be the owner of the entire riasat. 
This power having been exercised, the following 
objections to the adoption were disallowed : first, one 
founded ou the will not having been registered, and, 
consequently, the authority not having been regis- 
tered ; secondly, one founded on the erroneous argu- 
ment that the adopted sou was not within the class ex- 
cepted in s. 13, sub-s, 1, and therefore could not take 
under an unregistered will, Ehaiva Rabidax Singh 
■V. Ihdab Kukwab . I. L. B., 16 Calc., 556 

PG. E., 16 I. A., 53 

1, g, 22 — Conduct of falnhhdar as 

indicating his successor — Daughter's son, — Where 
an Oudh talukdar, not having male issue, is shown 
to have so exceptionally ti-eated the son of a daughter 
as to give him in the family the place, consequence, 
and pre-eminence which would naturally belong to 
a son of his own if one existed, and would not 
ordinarily be coueedcd to a daughter’s sou and has 
thus indicated an iulontion that the person so ti-eated 
shall be his successor, such person will be brought 
within the enactment of the 4th clause of s. 22, 
Act I of 1869. Circumstaneos affording evidence of 
such an intention considered. Peetab Raeain 
Singh r. Subhao Kooee 

[I. E. B., 3 Calc,, 636 : 1 C. E. E., 113 
L. B., 4 I. A., 228 

2. - — — Talukh inherited Ig a 

daughter’s son — Succession or inheritance — Primo- 
geniture. — ^Tho talukh to which the succession was 
in dispute was onp of those entered in the first and 
second of the lists prepared in coufonuity with 
B. S of the Oudh Estates Act, 1S69, descending to a 


single heir by primogeniture. The last talukhdar died 
without leaving a sou, but left a widow> and by a 
former wife two daughters, of whom the elder had' 
a son. The widow’s claim to an estate for life, undei' 
sub-s. 17 of s, 22 of the above Act, was met by 
the defence that the daughteris son, .having been 
treated by his maternal grandfather in all respects- 
as his own son, was under sub-s. 4 entitled to inherit 
the talukh. The Courts below decidfed in his favour. 
Held that the Courts below were right as to the 
treatment of the daughter’s son, in regard to sub- 
s, 4. PeHah Narain Singh v, Suihao Kooer, 
I. L, E,, 3 Calc.j 628 ; L. E,, 4 I. A., 228, did not 
show that sub-8. 4 bad been construed to require' 
evidence on that point attaining to any special 
degree. Umea6 Begitm v. Ieshad Httsain 

[I. D. B., 21 Gale., 997 
Ii. E„ 21 1. A., 163. 


OUDH LAHD EEVEHUE ACT (XVII. 
OF 1S76). 

ss. 52, 53 — Claim to resume grant . — 

A proprietor iu Oudh claimed to resume a perpetual 
lease as having been gi’anted by his ancestor at a’ 
favourable rent, without the sanction, but otherwise, 
under the circumstances, contemplated by s. 52 of 
the "Oudh Land Revenue Act,” X'V'II of 1876, so- 
that the gra»t was resumable. Held that the claim 
failed. The undefined charges, expenses of manage- 
ment, and other payments incidental to the lease, 
might have been such as to make the rent paid a 
reasonable one as between lessor and lessee j and that 
the favourable nature of the rate of rent had not been 
established, Peetab Bahadbe Singh v. Badhtj 

[I. L. B., 26 Calc., 479- 

— ss. 121, 123 — Transfer of share of 

under-proprietors in arrears of rent — Eight to 
interest on rent frpni transferee — Oudh- Eent Act 
(XXII of 1886 J, s. 141.— Under the Oudh Land- 
Revenue Act, 1876, ss.121, 123, the shares of default- 
ing under-proprietors wei’e transferred to three of 
them who offered to pay. The present suit was 
brought by the superior proprietor, the talukhdar, in 
whose estate the melml was comprised, against 
the whole body of under-proprietors for arrears of 
rent accrued, while the term of tho-abovc transfer- 
was runuing. Held that the provision in s. 123 
of the Oudh Land Revenue Act, 1876, to the effect 
that such transfer shall not affect the joint liability of 
the co-sharers of the mehal, had not the effect of 
charging the co-sharers other than the three fiBiis- 
ferees with any liability for rent accrued ' during 
the term of the transfer. Interest was also claimed, 
but as to this it v,'rs. held that under-proprietors were 
not tenants within the meaning of the Oudh Rent 
Act, 1886, B. 141, providing for payment of interest 
on rents due from tenants. Mhhaxddvd BIehndi 
Am Khan v. Muhaaimad Yasin Khan 

[L Jj. B., 28 Calc., 523 
Xj. E., 28 I. A., 41 
3 C. W. N., 218. 
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OtTOH liAISTD BEVEITUE ACT (XVH 

or 1876) — concluded 
s 158. 

See JUBISDICTION OP KETEhXE COOET — • 
Otoe Eeki aitd Eetemte Cases 

[I Ii B , 15 Calc , 515 

— — ss 175 and 176 — Suit agatnet t\e 

Collector as agent for the Court of Wards — 
DisquaUfed otcner — Act XSXV of 185S (Care of 
the Sstaies of Lunatxcs), s 11 — Fartxes — "Defen 
dant^C%cxl Froeedure Code ss 440 and 464 — A 
decree made againet a Deputy Commissioner as 
Agent for the Court of Wards for a debt due from a 
proprietor whose estate had come under the chai^ 
of that officer in virtue of an order made by the 
Distnct Court under Act XXXV of 1858, the debtor 
linving been found to be of unsound mind and 
incapable of managing his affairs The Judicial 
Commissioner, having caUed for the record under 
s 622 of the Civil Procedure Code, set aside the 
decree, which had been affirmed on appeal He was 
of opinion that the suit should not have been brought 
against the Deputy Commissioner in the above 
character, hut would only lie against a mauler 
appointed as Act XXXV of 1858 directed or else 
against a guardian This judgment, haring gone 
upon a technicality not well founded was reversed, 
and the original decree was restored. Ashabfi Lae 
r DS?UTrCOU31I88IOVESOFBABABAVEI 

[I L E,. 22 Calc , 729 
L R, 22 I A., 00 

OUDH, LAW OF- 

See llAHoirsoAH’ Law— Doweb 

[L L R, 19 Calc , 689 
I L B, 21 Calc, 135 
L. E , 20 I. A , 144 

OUDH LAWS ACT (XVni OP 1870) 

B 6. 

See HlAnoMBBAlf Law — Doweb 

P L. R, 10 Calc , 689 
L L B , 21 Calc , 135 
X B , 20 I A , 144 

— ss 9 to 13. 

See Pbe emptios — Pioux of Fee emp- 
TIOV— Co SirABEB8 

PL R, 21 Calc , 480 

OITDH LOANS OP 1838 AND 1842, PAY- 
MENTS DUE UNDER— 

See ATTAcmiEVT — Subjects of Attach 

StEST— Psisiov 

P. L. R. 18 Calc , 216 

OUDH REDEMPTION ACT (XIH OP 
1806) 

— Mortgage dated previous to— 

See LniiTiTiov Act, aet 141- \dtbb8e 
PO'SES' lov . I. L. B , 23 Calc , 483 
Pi R, 23 L A-, 8 


OUDH RENT ACT (XIX OP 1868), ss 41 
and 83, cl 4 

See JcEiSDicjiOv op Eetenue Covet — 
OUDH EeM ANH EETE-iCE CASES 

P L R, 16 Calc., 615 

8 111 

See Ees Judicata— Mattebs ix Issue 

p X R, 10 Calc , 169 

8 141 

See Intebest— lIiscEiLANEocs Cases — 
Abbeaes of Bent 

tp L R,26 Calc, 623 « 
See OcDH Land Revenue Act, ss 121 
123 I L R, 26 Calc , o23 


OUDH, ROYAL FAMILY OP, PENSION 
TO— 

See Teeatt Construction of 

p. L R, 17 Calc , 234 
L R , 16 I A , 176 


OUDH SUB-SETTLEMENT ACT (XXVI 
OP 1868) 

See Jubisdicxion op Revenue Coubi— 
OuDH Bent and Betenue Cabss 

P.L R.16Cala,615 

L Right to sub-settlement— 

Under-tenures held under contract — Under tenures 
held Qoder contract, or under any arrangements from 
which a contract may bo inferred aro witbm the 
de^ition of sub proprietary rights gnen m the ndcs 
anneied to Act \XVI of 1866, and their holders 
are entitled to a sub settlement Mahabajah of 
Bueeaiifobe r Uuan Pal Sinoh 

pj R, 5 LA. 225 

2. — • Under proprietary right in 

Omlh — Settlement — Ctrcular Order, 29th Januarv 
J86I— -6ir< sanlalp and khushust sankalp ienu 
— A proviERou in the Chief Cvmmtsstonoi*s Circular 
Order of 23tb January 1661 in effect declares that, 
to found a claim to a birt tenure in Oudh, possession 
mustbe shown to have uuted in 1655 , tho year 
heforo annexation This w-as assumed for the 


saohalp holding ui 1262-63 Pash (1654 55) has no 
locus standi in Court ” \Miether rightly treated 
hy the Oudh Courts as an enactment of hmitation. 


incluamg luosi. luai. aa termed * tanlraip wueii lui 
latterare m the nature of birts. Pulra I and 11 in 
the schedule of the Oudh Sub-Settlement Act, X I 
of 18(^ held not to exclnde the plaintiff, he havbg 
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OTTDH SUB-SETTI.EmEIS'T ACT (±8:VI 

OB 1866) — concluded. 

shown that he, and those through whom he claimed, 
did not, in the words of those rales, hold the land, 

“ through privilege, or hy favour of ‘ the talukhdar,* 
but held by an under* proprietary right, under con- 
tract ‘ pucka, ’ with some degree of continuousness, 
since the village came into the talukh.” Dbig 
B mr Sing r. Gopai Dat Pakday 

[L Ii. B., 6 Calc., 218 : 6 C, h. K., 146 
L. B., 7 I. A., 17 

, 3 , BigM of tenant tinder talukli- 

dari settlement — Tenancy-ai-toUl — Right of 

resumption — Absence of under-proprietarg right . — 
At the confiscation and restoration of Oudh lands in 
18^8, it was intended to settle and restore under 
regulation to the talukhdars, with certain exceptions, 
the talukhdars’ rights, and also to protect as far as 
was necessary, by sub-settlement or otherwise, the 
coasting rights of the occupiers ; but there is nothing 
to show any intention to advance beyond what the 
rights were at the time. Where the relation of 
talukhdarand tenant at a rent of land within a talukh 
has been shown to have existed at that date, and since 
the tenant cannot defeat the talukhdar’s right of 
resumption on due notice, notwithstanding a length- 
ened duration of tenancy, he is entitled to an under- 
proprietary right, either on the groundthat, by reason 
of this state of things having brought him within the 
meaning of paragraph 2 of the schedule to Act XXVI 
of 1866, or on the ground that time and undisturbed 
enjoyment have ripened his holding into a species of 
ownership. The issues between the parties raising 
only the question of some fom of proprietary right, 
still, if the tenant had shown any right whatever to 
remain undisturbed by the talukhdar, such right would 
have been considered on this appeal and would have 
received effect. The allegation of a giant in perpe- 
tuity in 1826 at a rent to be varied according to the 
amount of revenue payable by the talukhd^ar, not 
having been proved, but the existence and origin of a 
tenancy having been shown at a rent, paid down to 
the commencement of the suit, — Held that length of 
enjoyment, coupled with such payment of rent, could 
give no greater force to the tenant’s right than it 
originally possessed. Eohan Singh v. Sweat Singh 
[1. Ii, E., 11 Calc., 318 : L. B., 12 I. A., 25 


OUDH TALUKHDARS’ BELEEJP ACT 
(XXIV OB 1870). 

■ S. 3 — Hypothecation of lands under 

management . — A talukhdar, the management of whose 
talukh at the time was Tested in an officer appointed 
under s. 3 of Act XXIV of 1870, made an instrument 
purporting to hypothecate the talukh to secure payment 
of money borrowed by him. Held that, as the 
document contained no personal contract to pay out of 
personal estate, or any estate other than the talukh, it 
was unnecessary to consider whether a talukhdar, 
whilst his talukh is under management in pursuance 
of the provisions of the above Act, is competent to 
make a personal contrset, this being only an hypothe- 
* cation of the property falling within s. 4, d. 3, of 


OUDH TADUKHDAES’ EELIEPr ACT.> 
(XXrV OB 1870) — concluded. ^ 

the Act, and invalid within its ’meaning. Nabotam ’ 
Dass V. Sheo Pabgash Singh • " 

[I. L. B., 10 Calc., 740 : I>. B., 11 1. A., ,83 ; 

s. 10 — Appeal — Appeal all o %o e d ^ 

though presented after time. — Case in which, having , 
regard to exceptional circumstances and exceptional 
legislation, an appeal to the Commissioner of Dm- 
sion against a decision of a manager appointed nndri* 
the Oudh Talukhdars’ Belief Act was held to have > 
been rightly allowed, although preferred long after 
the period of six weeks prescribed by s. 10. It' ■ 
appeared that the appellant in the Court below was'a^- 
miaor and incapable of exercising his right to appeal / 
except through the manager, who himself made'", 
the order appealed from, and that the respondents ; 
{present appellants) had, after the expiration of the ' ‘ 
said six weeks, themselves prayed for' a judicial ^ 
deteimination of substantially the same questions ’as 
were raised by the present appeal. Eahjisdas v. 
Bhaqwan Bax . . . L. B., 6 I. A.', 197 " 

B. 26 — Manager not made party to ^ 

suit — Effect on decree. — ^Whero a manager of tbe 
estate had been appointed under the provisions of'. 
Act XXIV of 1870 (The Oudh Talukhdars* Belief' 
Act), but had not been made a party to a suit relating . 
to the right to succeed to the talukhdari, — Held that' 
the omission did not, under s. 25, affect the validity >• 
of the decree between tbe parties. Eebtab Babain:; ' 
Singh ti. Tbhokinath Singh 

[I. Ii. B., 11 Calc., 186 : D. B., 11 1. A., 197 

OUTCAST. 

Property of— 

See Peobate— Opposition to, ob Be-. 

TOOATION OP, GeANT. ' 

[L Ii. B., 21 Calc., 697 . 
Succession to — 

See Hindu Law— Inhebitance— Ime- 
GITIMATE ChUDEEN. ’ / 

CI.i:i.B.,13 AU.,573 < 

OUTCASTS. 

See Hindu— Law-Inhebetanoe—Danc- ’ 
ing Gibbs . I. Ii. B,, 13 Mad., 133 

OVOTBB OB OCCUPIBB OB LA15D. 

See Bioting . I. Ii. B., 12 All., 550 ] 

OWITEBS AISTD OCCUPIEES, BINE , 
IMPOSED ON— ’ , ' - 

See Bengab Mhhtoipab Act, III or 1864, , 
s. 67 . . . 8 B. L. B., Ap., 9 

OWNEBS OB ADJOINING ESTATES. - 

See Deobee— Foem op Deobee— Po3- 
SESSION . I. L. E., 17 Calc., 814 
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OWiraRSHIP. 

See KnOTi Ts'iim* 

tl L. R , 11 Bom., 680 

• Evidence of transfer of — 

See Mahomedan Law — Gift 

PL L R., 19 AIL, 267 
Ii. R , 24 I. A , 1 
S'etfBlGlBTEAtlON Act, 8 49 

[L li R., 18 Bom , 18 

Presumption of — 

See BoukdaeV 9 W. R , 426 

See EKDOWMEirr I E R , 16 All , 412 
See Onus op Pegop— PossEsaroK and 
Pboop op Title I L R., 12 All , 46 
See Eoad, Owkeeship of 

[I L R , 4 Calc , 206 

L Ownership of tanks— 

.fion eufficient to hrtnff eutf — In a suit ta recover 
posscBsioD of tLe bedi of taoLa which, though 
gradually reclaimed and mide fit for cultivation by 
defendants, were situate within plamtiS’s mal estate, 
and had been measured and recorded lo the zamindari 
chittahs as the Lhas kbamar aod unfit for cultira 
tion— i/«W tliat plaintiffs being unable from the 
nature of the ground to show any direct acts of 
oancnhip, the pres imption was that until the act of 
defendant dispossessing them they uere sufficiently 
m possession to enable them to maiutam theirnghtof 
suit ilUTAVTOOLIiAn CoOWOtlBT t bnUSDEB 
SnxsnvA Babsbjbe 14 W R , 67 

2. ’■ ' 'Enjoyment of fruit on trees 

—Disputed right to possession —yThete the ques 
tiou ns to possession was doubtful a Civil Court 
was held to have committed no error of law in pro* 


3 Uncultivated lands — Fosses 

— Tiffe —Lauds which have never been occupied 

for cultivation, and which arc of such a nature and 
description as that no one can be said to bo in posses 
Sion may be presumed rightfully to belong to the 
parties with whom the title rests hloocnsE Rau 
J lAjnEE r BissAiniartt Bor Ceowrniir 

[24 W R., 410 
See SoNNiTD Ati r KdriuconisSa 0 W. R., 124 
Lebla>und MNon r. Basqebboovissa 

[16 W. R., 102 

4 ^Act of ownership— <S«»< for 

possession — Disputed possession —In a suit for 
possession, where it was found not only that all the 
laud in dispute was comprised withm boundanea 

, e l 1 t,r*I - »• * 


no doubt that the Lm Is eoncemed were the property 
■of the plamtilT Bau hiEAix Uor r hinuoNsr 
Adcieatiee . . BIW, R., 144 


OWNERSHIP — contt nued 
5 Measurement and 


the question of possession Jakoeee Xath Cnow- 
DnBT r Bbojevdbo CooJrAB Bor CnowDRRr 

[25 W R,e5 

6 Adjoining buildings — Wallscf 

adjoining buildings on same foundation — ^Vherc 
the external walls of two adjoining houses which no v 
belong to different owners but which at one time 
were the property of the same person, have been 
erected ftholly or partly on the same foundation wall 
aud there is an entire absence of evidence on eithc' 
side as to the dates of the several purchases or of the 
terms on which they were made the presumption s 
that the hne of demarcation of the two properties is 
that indicated by the suoenneumbent walls Badba 
M onvN Rot t Rai C ctvdeb Da63 

[2 C L. R , 377 

7 Dive ion of road— of 

^ f j. ^ j » 

viaB*c 
of the 
• Azuat 

Au n.uA.N . . A Jj R., 4 Ail., 862 

8 Forest lands m Malabar— 

Hindu laio—Froperlg »» the soil— Right of Sote 
reign — In the district o! Malabar and the tracts ml- 
ministered as part of it there is no presumption 
that forest lands are the property of the Crown 
According to the Hindu law, a right to the possessicu 
of land IS acquired by the first person who makes a 
beneficial use of the soil, the right of the Sovereign 
being to assess the occupier to revenue Secbbtart 
OF State fob India r Viba Batan 

[L D. R., 9 Mad., 175 

©. ^Forestlands — Aetsofoienership 

— Propertg »n the sotl — Conslniciion of islemrari 
eanad of 1S03 as to lands granted — Endenee 
of possession — Questions of fact — Proof of 
zamindari title —A zammdar claimed from the 
Government the proprietary possession of a tract 
of hill and fores* in Mrtnoof an istcmrar samd of 
tlicycarlS03 confemn„ upon the grantee his heirs 
and successors a permanent property in the zamin* 
dan as then possessed To the sanad, which was 
aptly worded to tnclnde the subject of this elain., 
the acts of the zammdar had Lmu ascribeiL B it 
it did not coiitaiu any description of the lands 
which it was intended to carry, a marginal no*c 
only specifying three villages then compnsing tie 
zamindan The plaintiff having proved that be and 
lilt ancestors had cut wood, pastured cattle, an 1 
gathered forest produce in certain forests for fifty 
years, the lower Court held that such acta of cujoy 
ment were only CMdenco of an casement and ret 
of advene possession Jfeld by the High Court 
that these acts as they had been done under Iho belief 
and susertion that the sai 1 tracts formed portion of 
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OWJSrERSniP— 

tlu‘ raiiniitinri, ntul lliul tlic jilniiitlfTrind hmniimiors 
wen' owiu'rs cf tlu' Paul fnirts, were t'viiliuee of nd- 
vorpo pos'soppion. In jiriiiciple, ni\ net done is one of 
owiiersliip or cvitloneoof nn tapcnu'nt tiriHiniin^ns fhe 
porpon (ioiuf; it, ossorts owncrsliip or n 

particular riplil in nuollior property, Tlie onjoymont 
of nny rirrhl orowiieraliipover the P iil is jirint'S Jane 
proof of ownership of the poll. Where, therefore, the 
lower Ciuirt found pueh nn enjoyment of n forest ns 
proved title to the jtrofits lherfor,nnd sueh enjoyment 
was nceompanied with an assertion of ownei-ship of the 
soil.”i/e/(/ tkat the Court was hound to find a title 
to the soil estahli'hcd. SjVASVJ!l!,orANAYA e, 
.SncuitTAnv ov Stati: roi: India 

[I. L. E., 0 Mnd., 285 

Jrrh? hy the Privy Council on appm! (adirminj: 
the dreisiou of the Iliph Court) that the ^mnl was 
not coiitined to the villaires so nann d, and to nn area | 
in their immediate vicinity, hnt that the nhole tract | 
of hill and forest waselahnahlo ii)i itsheinir shown, hy ! 
direct evidence or reaFnniU'le inference, tii;it it was [ 
in the posscfsion of the r.aimudar when lu' o'.itaimal a ■ 
pcnnatunl title fi-om the Govtnniienl, As to part | 
of the tract, the ramhuLar's acts of ji'-ssesdon, sueh • 
ns "rasinp cattle, rnltinp tlmhcr, and collcelinp | 
forest prodnee, had been exrlusive of the exercise of | 
such richts hy any other persons j imt ns to another [• 
part of the tract, his acts of tluu chnmctor had been 
concurrent with a similar nscr of hill and fotvst hy 
raiyats of ncichbourhip villauv.s, not part of the ramhi* 
dari and belonpin" to the (tovernment. JleUl, ns to 
both parts, that the acta of jwsscpsioti, svhieh had been 
found hy both the Courts ’oelow to have been donehy 
the zamitnlar, did not fall short of provinp his pro- 
pnetary possession, and tint the user by the villagers, ; 
not having taken place in the assertion of confiiciing I 
proprietary right, and whether or not they svere ■ 
suflicient to establish rights of casement, were neither , 
ill nnmnnt nor quality suflicient to displace the j 
zamindar’s proprietary title. The decision of tlio j 
first Court that the exercise of the abovementioned 
rights hy the zamiiular was evidence only of the | 
right on his part to use the land of another for j 
the pui-poscs indiejitcd, had been rightly reversed 
hy the High Court. IMicrc the proprietary right in 
a tract of land had been constantly asserted, all ques- 
tions between the disputants as to the amount of the 
use of the tract by the claimant, and ns to the 
sufficiency of such use to establish his possession over 
the whole extent, were held to be questions of fact. 
Seoretaex or State xor^ India v. Neeeakxjtti 
SiTA SUBRAAIANIA TEVAR 

[I. Ij. R., 16 Mad., 101 
L. R., 18 X A., 149 

10. Property in trees — T r e e 

'planted hy mutvoali of a shrine on land helongxng^ 
to the shrine — JSnjoyment of the fruit by mutivali 
— Attachxnent of tree in execution of money-decree 
against mutivali . — A tree having been planted by 
- the predecessor of a mutwali of a shrine on land 
admittedly belonging to the shrine, and a judgment- 
creditor of the mutwali having sought to attach 
the tree under a'money-decree against the mutwali, — • 


OWNERSHIP— rorieki*(f. 

Held that, althougli th ' l^r. I’s predo- 
ccssir plantul the tree - :..-itwnli, ho 

could acquire no jiropcrfy in the tree hy so doing, 
nor could any hriullt, which ho or the present- 
mutwali might have derived by taking the fruit of 
tlie tree, enalde them to acquire any right of owner- 
ship in the tree as against the shrine. The land 
admittedly belonging to tlie shrine, the tree must 
havethesame chanictfT nntU thoconlrary was proved. 
XUKinill C. MAr.ANEAI, PAUIlirPDAS 

[I. E. R,, 16 Bom., 547 

OWNERSHIP IN THE SOIL. 

See Pensions Act, 1871, s. .3, 

[I. L. R., 1 Bom., 523 

OWNERSHIP, RIGHT OF— 

See LniiTATloN Act, 1877, s. 2C. 

[I. E. R., 16 Bom., 502 

OWNERSHIP, TRANSFER OF— 

Fee Contract Act, s, 78. 

[L E. R., 4 Calc., 801 

See Cases -cnder Vendor an» 
PrnciiASEn. 


P 

PANCHATAT. 

1, . — District pancliayat—Af(7d.Pey, 

XII of JSJG—Mad. Iteg. VII of 1S16— Madras 
Civil Courts Act, III of 1S73. — Iscithor the total 
repeal of Kegnlation VII of 181G by Act III of 1813 
(Madras Civil Courts Act) nor the partial repeal 
of Jicgnlntion XII of 181G, so far as it contained 
words of reference to Kegnlation VII of 1816, abo- 
lished the jurisdiction of district panchayats. A 
Collector cannot order a reference to a district pan- 
chayat under Eegnlatiou XII of 181G unless there has. 
been (1) an inquiry ns to whether the parties will 
submit to the jurisdictiou of a village pauchayat ; (2) 
an objection from either p.arty to such reference, and 
a request in uTiting by one of the parties that the 
matter he referred to a district panchayat. Chikati 
Zaotndar V . Peddaeimedi Zamxndab 

[I. E, R., 8 Mad., 569 

2, — ' Mad. Iteg. XXXill 

oflS02 — Mad. Reg. XII of 1816 — Cases in, which, 
a district panchayat •may he appointed — Finality 
of award — Notice of nomination of pancJiayaidars. • 
The applicability of the procedure provided in Madras 
Kegnlation XII of 1816 is not limited to cases in 
which a breach of the peace has taken place or is 
apprehended. Wlien a ffistriefc panchayat, appointed 
under that Kegnlation, has Come to a decision, that 
decision is final and conclusive between the parties 
and cannot be impeached or set aside, except in the 
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PANCHAYAT-^onduded 

manner prescribed by the Regulation Such dccis on 
IS hot invalid because only one party consented to 
the reference of the matter in d spute to a panch&yat 
or because the other party who protested against 
the proceedings had not notice of the time when 
the nominat on of the panchajatdars was to take 
place NAEATANA 1 CHA^^)BA 

[I L E,, 16 Mad , 1 

PAITCHNAMA. 

Eefusal to attend to make — 

See Bombay Diararcr Police Act s 53 

[I I, B , 22 Bom , 070 

PAPER-BOOKS 

See Cases undeb Pbactice — C mt Cases 
— Paeee-Booes 

Pailure to deposit costs of — 

See Lettebs Patent Ilian Cormr 
Cl 15. I L B, 23 Calc, 339 

See Limitation Act aut 168 

[I L B , 23 Calc , 339 
See RETiEvr— PowEE to Retiew 

[I L B , 23 Calc , 3S9 

I I. B., 24 Calc , 860 

PAPER CDBRENCT ACT (KX OP 1882) 

e 25 

See Pbomissobt Lote^Fobu 

II I*. B,, 16 Bom , 689 

PABDANASHIN 'WOMEB' 

See ArpEiiATB Coybt — Frbobs atpect 
INO OB NOT 3IEBITS OY CASE 

[I L B., 25 Calc, 807 

2 c 'w w.eee 

See ATTACnMENT — ATTACiraE>T OF Peb 

BON I Ij R , 7 Calc , 19 

[17 W E , 88 


See Etidevce— Pabol Etidence— ■> ajit 

ivo OB CONTEADICTINO BITTEN In 
STB rSIFNTa 

n B L B., O C , 28. 31 note 
See I^s^ECTION or Docoients 

[I li B,, 8 AIL, 205 

See Onys op , Peoop-^Decbees and 

DlEI’8, Sens TO ENTOBCE OB SET ASIO* 

[10 B Ii. R., 205 
13 B I..B.,427 
L. IL, 1 L A , 103 
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See PfiiNCiPAL ANB Agent— A tmiOBiTY 
OF Agents L Ij E., 7 Calc, 245 
[L. E., 8 L A., 39 
See Eegisteae op High Coybt 

[L Ii. B , 16 Oalo , 330 
See Will— Attestation 

[L L R., 16 Calc., 10 

1. Dealings with parda women 

— Onta of proof— Et dence of bond Jides — A Hindu 
parda woman is entitled to receive in the Courts of 
this country that protection which the Court of 
Chancery in England always eiteuds to the weak 
Ignorant and infirm and to those who for any other 
reason arc specially likely to be imposed upon by the 
exertion of undue mfiuence which is presumed to 
have been exerted unless the contrary be shown In 
all dealings therefore with persons so situated it u 
incumbent o i tbs party interested in upholding the 
transaction to show that its terms arc fair and 
equitable the most usual mode of discharging such 
ODOB being to sho v that the lady had good independent 
advice in the mattei and acted therein altogether 
at arm a length from the other contracting party 
Pakbpn t Ahmed Ho sein 22 W R., 443 

2 Execution of deed by par- 

danaebm— JJeyjsirofion of deed—Ettdetue of 
execut on —In cases of transactioi s by parda women, 
mere registration doss not go far to corroborate the 
proof ot tbeir validity unless a mutation of names 
takes place which if dose under a mookteamama 
has not the same effect as against a parda woman as 
it has agaiust a person capable of transacting his o vn 
business ftud acting for h msclf Whero the con 
veyance by a paroda woman is impeael od there 
ought to be clear evidence not of the mere iignataro 
by the party but that the secluded woman lad the 
means of knowing wbat she was abo it Tvzzvt 
Hossein t Amjcd Ali Kuan . 17 W R., 623 

3 B e ff I ttration-~ 

Evidence of ffenuinenets — Tho mere registration of 
a loose IS no proof of its genniueness especially m the 
case of a lease which was first produced as a valid 
instrument nearly mac years after its execution and 
which was allegctl tohavc been granted by a panH 
nasbm lady but no satisfactory evidence was given 
that she hal put her signature and seal to it and 
that she d 1 so with a knowledge of the mitnrc and 
contents of the instrument PooLEE CllAND r 
OOSTDA KlUNtTM 18 W IL, 238 

4 — — — — ■ " Explanation of 

document — In order to charge a pardanaihm wumaii 
upon an raitrumcut or power purporting to have been 
executed by her it is reqnuite that tl e person relying 
on such a document il onld give satisfactory evidence 
that it has been expb ned to and understood by her 
SCDISnr I At T ''BEOBHABAr Koee 

[I D IL, 7 Calc., 246 

6 . , — Onut prolandi — 

Beidtnee of deed ieisy explained— Panfana<tia 
«n£to«f lepal aetietance — here tl c defendant, who 
was si own to be an ill tcrate j'ardanashm Is ly, denied 
on her oath that Incxccntioga wakfeama she Ls<t 
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■any intention o£ creating an absolute wakf, or that 
•she understood the effect of the deed when she exe- 
cuted it, the onus was on the plaintiffs to 
show that she was fully aware of the character of 
the document and its legal effect, and that - she had 
proper professional advice at the time of its execution. 
In the absence of such proof, — Held that the deed 
was not binding on her. Deleoos Banoo BEGtric’ 
r. Ashgab AhiiY Khan 

[15 B. L. E., 167 : 23 W. E., 453 

Held, in the same case, on appeal to the Privy 
'Council, who affirmed the judgment of the High 
Court : A Court, when dealing with the disposition of 
her property by a parda woman, ought to be satisfied 
that the ti'ansaction was explained to her, and that 
■ahe knew what she was doing ; especially in a case 
where, without legal assistance, for no consideration, 
and without any equivalent, she has executed a docu- 
ment, written in a language she does not understand, 
which deprives her of all her property. In the case of 
a pardauashin woman who has no legal assistance, the 
ordinary presumption, that if a person of competent 
capacity signs a deed, he understands the instrument 
to Avhich he has affixed his name, does not arise. 
Ashgab Am v. Delboos Banee Beghh 

[I. li. E., 3 Calc., 324 

See also the cases of Makohae Dass v. Bhaga- 
(BATi Dasi . . . 1 B. L. E., O. C., 28 

IfANAiT-Aii .Towhaei a, Kamini Dbbi 

[1 B. L, E., O. C., 31 note 

Thakooedeek Tewaey a. Aiii Hosseik Khan 
[13 B. L. E., 427 : 21 W. E., 340 
L. E., 1 1. A., 192 

SOOKDHE KoOMAEEE DEBIA V. KiSHOEEE LaB 

Seih 5W.E„246 

Eoof Nabain Singe o. Gujadhue Pebshab 
Eaeaei 9 W. E., 297 

6. — — Beatified dispo- 

sition — Proof of iondfide iiifetition. — Where a deed 
■purports to havebe'en executed by a parda woman, the 
'Court should see that it was fairly taken from her, and 
that she was a free agent and duly informed of what 
■she was about. When the disposition is in the nature 
• of a death-bed disposition, the Court that upholds it 

ought, from whomsoever it proceeded, to be satisfied 
■ that it was the free voluntary act of the party by whom 
■it purports to have been executed, and expressed her 
;real intention. Gbish Chunbeb Lahobbe v. 

HTTGGOBUTTX DEBIA 

[14 W. E., E. C., 7 : 13 Moore’s I. A., 419 

7 . — — JlaoTctearnamali, 

Validitij of . — ^The issue being as to whether a certain 

■mookteamamah, which purported to have been signed .• 
by’ the respondent, was valid or not, the validity of 
the' mookhtearnamah was pronounced against, as 
there was no legal proof of its execution, and the 
absence of legal proof was not compensated by any 
legitimateinferenee arising, out of or by any of the 
facts disclosed by the other parts of the case, the whole 
,,'of the transactrons relative to the execution thereof 
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being of a very questionable character. Seetcii 
Pershatj V. Doobhin Bahah Konwue 

[8 W .E., P. C,, 22 ; 11 Moore’s I. A., 268 

8‘. Boctment ohiained 

bi/ chief male member of family. — A documeut ob- 
tained by the chief male member of a family from a 
parda woman should receive a strict construction. 
SOOKEABOYE AhMAIi V. LATOHMI AMMAI. 

[13 W. E., P. C., 3 

9. ^ — Contract voiih 

pardanashin woman — Proof as to hnoioledge of 
transaction before execution of document , — Where 
two Nambudri females— a mother and daughter 
(plaintiff)— executed a document in favour of defen- 
dant, a male relative (nephew of the former), which 
piuTorted to divest the plaintiff and her mother of 
the entire property of the illom of which they were 
the sole proprietors, and to vest it in the defendant in 
consideration of his promise to mary and raise up 
heirs to the illom to which the plaintiff and her mother 
belonged, and to maintain the plaintiff and her mother 
till death, and it was proved that plaintiff was well 
aware of what she was doing, and had subsequently 
clearly recognised the defendant as absolute proprietor 
of the property and was contented with Ms having 
assumed the position pointed out in the document, — 
Held that the transaction was valid, and could not be 
called into question on the suggestion that 
plaintiff was placed at a disadvantage and was not 
fully cognizant of the irrevocable nature of the deed ; 
and that the rule laid dowu by the Privy Council 
in Ashgar Ali V. Belroos Panoo Begam, J. B. B., 

8 Calc., 824, and in Tacoordeen Teioarrg v. Ali 
Hossein Khan, B. I. A,, 192, had beeu 

complied with, 'and that defendant had discharged 
the burden of proof upon him. Tahaeashebbi 
S iTiTHBis Andabjanoh V. TiIabanat Vasttdevan 
Nambhdkipad . ' . I. Ii. E,, 3 Mad., 215 

10 . - Raising ofnnneees- 

sarg defence by legal Observations re- 

garding instructions by a pardauashin lady in a 
Avarrant of attorney to her pleader to do “ necessary 
acts. ” Monmohihi Dassi v. KAutnAS Ahiei 

[2 C. W, BT., 292 

11. Conditions neces- 

sary to tie valid execution of a document by 
pardanasMn — Suit to set aside deed — Onus prb- 
handi. — ^Where' a deed executed by a pardauashin 
woman is sought to be set aside, it is for the party 
Avishing to uphold the deed to show affirmatively that 
the transactiou intended to be carried out by the deed 
Avas a reasonable one ; that the executant was fully 
cognizant of the meaning and legal and- practical 
e^ct thereof, and that she executed the same with 
her full and free consent, that is to say, that 
she had independent advice on the subject aud was 
not otherwise as, e.g., by reason of bodily or mental 
infirmity or by reason of fraud or coercion practised 
upon her, incapable of giving a rational cons^at to 
the transaction. One M, a pardauashin lady of some 
70 years of age, and more or less illiterate, executed 

on the 11th September 1888 a deed which purported ^ 
to divest her immediately of all her property in 
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favour of her son H, who was dumb and imbecile, her 
daughter who was namedinthe deed as guardian 
of N, and that daughter’s son Y. Y was betrothed 
to a'^ughtcr of one F, and one of iS s daughters was 
married to one S' II ITiose two persons, rir , F and 
S N, weio mainly instrumental in procurin" the 
execution of the deed in question Xhe deed was 
drafted in very artificial lai gunge and it was not 
shoivn that the executant ever understood its contents 
0 " effect The executant was moreover at the time 
of execution m ill health and great mental distress 
owing to the death of her sou S which had bap 
pened some months preMonsly The deed was also 
executed in the absence of the personwho was at that 
time the executant’s chief adviser and the manager 
of her property Lastly it appeared that as soon 
as the executant came to know what the true 
nature of the deed was, and that proceedings had 
been initiated in the Rei enue Department for muta- 
tion of names she took imii edute measures to show 
her dissent from the provisions of the deed and her 
disapproval of what had been done thereunder 
Stld that under the circumstances above set forth 
the deed in question could sot be considered as basing 
been executed under the conditions necessary m eucE 
cases, and must be set aside Aihgar AUs Dtlrocs 
JBanoo Jieffam, I Z M , 3 Cale 824, Mahomed 
Saksh Zhanr SostexmSti*, It S , IS Calc 
63i , Fehar\ Zal r Saltha Sibt I L H, 6 
All, 267 ini l^antg Fatima V Abbai',Alt 1 L R, 
8 All , 627, referred to ilAsrau Broi v Sakiha 
[I L E , 14 AIL, 8 
12 ■ ■ Proof of ex* 

f iana^tofl of deed — Ootha women, Deed executed 
y-*Onus of proof —In a suit on a mortgage it was 
held that two gosba women, who had executed the 
instrument in conjunction with their son and brother, 
lespcctively, were not, under the circumstances, 
entitled to have their shares exonerated for want of 
proof that the transaction had been explained to them 
Athffar Ah v Delroot Zanoo Eegum,I L»2t,3 
Calc, 824, distmgnished, Daui Dm Sauisai^ « 
SAia PjjJiAI , ^ X X. E-, 18 Mad,, 257 

13. Proof of explaaa 

iion of deed executed Jy pardanathin woman — 
Mortgage of ancestral property made by Mxnda 
Widow under power of attorney yiren by her to male 
relative — It is absolutely necessary, before holding 
that apardanashm lady or her property is liablcon a 
contract alleged to have been made by her, or in 
consequence of an alleged execution by her of a 
general power of attorney, to be reasonably satis- 
hod that the liability she was incumng ana the 


Upheld by Privy Council in Shax Suxteb 
Lai r Acnnix Kcxwab . X X.E.,21 All , 71 
fX. R., 25 X A , 183 


PABDANASHIN WOMEN— confmaerf 

14. Dealings wtth 

pardanashtn— Quasi pardanashin— Proof of tn* 
capacity for business — A woman cannot oc held 
to be a ^uasi pardanashin If she is not actually a 
pardanashtn, snfbcient incapacity for husmess must 
be proved in order to throw upon those dealing with 
her the duty of taking special precautions Hodges 
c Delhi akd Loldon Bakk 

[X. R, 27 I A , 168 
15 — Variance between 


pardanashin lady in faiour of her niece which posi 
tion he abandoned before the High Court where lie 
sn^ested that, although it was not good as a deed 
of sale it would be good as a deed of bounty the 
sale beinj » * .u , — 

to a gift 

under th ■ 

aPMr S ' ‘ ‘ * r , ; ■ 

Affirming S C EnHiniooNissA BEOru « SrvooL- 
LAH Khan 6W E,198 

16 — Gijt by Hindu 

lady to mookiear—Onus — Where a mooktear sucil 
his client a Hindu widow upon a purwansali bear- 
ing the clients’ seal and purporting to gne away 
ralaable properties without any snbstautiiu consider- 
ation — Held that the onus was on the plaintiff to 
satisfy the Court fully as to the circumstances under 
which the clients’ seal was obtained ond to pros 
that the gift was made adwscdly Bam Pebsziad 
U lSSEB t PnOOL?DTIBE 7 W, R, 88 

17. Gift by Maho* 

mr«fan lady to one tn a fiduciary position . — IVhero 
a Mahomedan lady conveyed to her confidential 
adviser and two other persons the house m which she 
dwelt by deed of gift which (though read oierand 
explain^ to her by a clerk who acted both for the 
donees and her) was executed by the lady without 
jndepeodent p^essioDai aiwe asd mJiont the 
advice of the heads ofher caste, it was decreed atthc 
instance of her heirs after her death, that tho deed 
should bo set aside Bujahai r Isuail Ahmed 

[7 Bom , O C , 27 

18 Proof of execu* 

iion—'Evidence of knowledge of contents andoffree 
agency — A suit was brought upon a bond purporting 
to have been executed on behalf of two Mahomedan 
pardanashin ladies by their husbands and to chaise 
their immoveable propirrty. The bond was eompiil 


coustut, was me eu unit oi a witneu who deposed 
that he was not personally acquainted with them nor 
did ho know their voices, that ho went tothclrresi- 
donee t that there were two women behind a parda 
who tho executants of the bond said were their 
respective wires, and that these women acknowledged 
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they had made the power-of*attorney. There was 
nothing to show that the ladies had ever benefited in 
-any way from the money advanced under the bond. 
Held that, even if the ladies behind the parda were 
in fact the two defendants, this evidence would not 
be enough to bind them, and that it was for the plain- 
tiff, who sought to bring their property to sale on the 
strength of a transaction with them, to show that 
they were free agents in the matter, and, having a 
clear hnowledge of what they were doing, accorded 
"their consent to it. JBuzloor Raheem v. Shumsoon- 
nissa 'Begum, 11 Moords I. A., Sol ; Ashgar Aliv. 
Belroos Banoo Begum, J. L. jR., 3 Calc., 324; and 
SudisJit Lai v. Sheoharat Boer, I. L. B., 7 Calc,, 243, 
•referred to by Mahmood, L. Behaei Lai d. Habiba 
Bibi .... I.L.Il.,8 All., 267 

19. — — Mahomedan lam 

— Sale of an undivided share — Burden of proving 
validiig of sale hy a gosha moman . — Suit for parti- 
tion and possession of an undivided share of property 
sold to plaintiff by an aged gosha lady of the class of 
Canarese Mahomedans called Ifavayats. The pro- 
perty sold was the vendor’s share as heiress of her 
father, brother, and sister, who died in 1856 , 1866 , 
and 1871 , respectively ; but it appeared that, the 
property of the family had been in the possession 
of one managing member since 1856 . - Held that, the 
plaintiff having discharged the burden of proving 
that the conveyance to him was voluntarily executed, 
and that the transaction evidenced by it was real and 
londflde, the conveyance was operative. Khatija 
V. ISMAii . . . I. L. R., 12 Mad., 380 

20. Sale of villages 

hy a wife to her husband — Broof of execution of deed 
of sale. — The purchase-money had not been paid on 
what purported to be a deed of sale of villages by a 
Mahomedan wife to her husband for a price which, 
however, the deed acknowledged to have been paid. 
After her death, two of her relations, disputing the 'due 
execution of the sale-deed, sued the husband, who had 
obtained possession, claiming in the alternative either 
that they should obtain their shares in the property 

. of the deceased, or, if the sale of the villages should 
be maintained, that they should receive tbeir propor- 
tion of the price as due to the estate left by her. 
Tbe two Courts below concurred in-ifinding that the 
wufe, a pardanashin, was capable of managing her 
own affah's, and that she had not received the price. 
The first Court inferred from the state of things that 
tbe wife had in a manner made a gift of the villages 
to the husband. The High Court reversed that 
judgment, and decided that, with regard to the pro- 
bability of influence on the part of the husband, the 
absence of any independent advice for the wife and 
• other circumstances, the transaction was without 
effect. The Judicial Committee found that there not 
being a case of undue influence exercised, cither made 
by the plaint or raised by the issues, they found no 
evidence that the price stated was inadequate, or the 
sale an improvident one, or that the husband had 
been released from having to pay the price. From 
the findings on the oi-idcnco the pre-emption was that 
the wife intended to pass the property for some pur- 
ipose, and that the suggestion of a gift being excluded. 
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the deed operated as a sale according to w'hat it pur- ' 
ported to be. They did not throw any doubt on the 
sound doctrine, laid down in numerous cases, as to the 
obligations upon persons taking benefits from parda- 
nashin ladies. To the one surviving plaintiff was 
awarded a moiety of the price payable by the husband, 
who himself inherited the balance. Muhammad 
Ikbam-ud-din V. Hajibah I. Ii. R., 20 All., 447 

[Ii. R., 25 I. A„ 137 
2 C. W. E., 545 

21. 1 ■ Want of' he gal 

advice — 3Iisapprehension, — A deed conveying the 
interest of a native married woman in land will not 
be set aside on the ground of want of legal advice or 
misapprehension, where the husband is aware of the 
alienation, and it is not shown that there is a gross 
inadequacy of price. Monohue Doss v. Khooisuh 
Begum Cor., 121 

22. — - — Loan for Maho- 

niedan women on bond executed under moo1cfear~ 
namah — Onus on lender— Necessity. — Where A 
wishes to charge Mahomedan ladies under a bond 
executed in their absence by B under a mooktear- 
namah, even if there was no collusion between A and 
B, A is bound to show that there was no negligence on 
his part ; that the advance was made after satisfying 
himself that it was taken for then* use, and was 
required by them for the purposes stated in the mook- 
teamamah {viz,, for the payment of their debts) ; and 
also that the money was applied to the use of the 
ladies. Goiam Sobhan v. Mudduh Mohuh Paui 

’ [18 W. E., 257 

23. Attendance of pardanashin 

in Court — Bersonal attendance of accused per- 
son — Criminal Brocedure Code, s. 205. — Held 
where a Magistrate had issued a summons to a "par- 
danashin ” woman, alleged to be of good position, 
who was accused of an offence that the Magistrate 
should have dispensed with the personal attendance 
of the accused and permitted her to appear by pleader, 
until such time as he had before him clear, direct, 
and reliable primd facie proof that the accused had 
a real charge to answer. In’ the mattee or the ’’ 
BETiTiOH or Eahim Bibi . I. L. R., 6 All., 59 

24. Examination of parda- 

nashin — Witness — liight to be examined on com- 
mission. — A pardanashin woman, summoned as a 
witness in a criminal case, has a right to be exempted 
from personal attendance at Court, and to bo examined 
on commission. In the matter or the petition 
or Hoeeo Soondeet Cho'wdheain 

[I. L. E.^ 4 Calc., 20: 3 C. L. E., 93 

25. — Brivileges of, as 

witnesses — Attendance in Court. — Privileges of par- 
dauashin ladies when attending Court in palanquins 
as witnesses considered. The general rule is that the 
lady should be admitted into Court in her palanquin, 
and give her evidence in it, after being properly iden- 
tified. Queen v. Eobeets . 1 B. L. E., S. 17., 6 

26. — — — — Attendance in 

Court. — The Court will extend the privileges of 
parda to women who, though not i)arda, arc not 
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accustomed generally to appear before the public 
KlSTOlIOnUN ilOOKEBJEE V ADAEMO’JET DAEEB 

[2 Hyde, 88 

27. — r ’Attendance »« 

Court — JdenUfieation — The cjtamination by rom* 
mission of a pardanasbin ivoman is not necessary 
where she can be examined in Court in a palLi or 
otbcrwiBG on a proper identification NusauT 

Baijoo V llAnouED SiTEit 18 W R , 230 

28. llxght of farda' 

nasixn lady to ie examined on eommtnton — 

,,T -D., T-TTT 


XaiKi ^eia, me lauy ueing a pnrdanashm ehe 
was entitled to be ezammed on commission MoilEan 
CninfrEE Abut v Maitice Lail Addt 

[I. Ii R , 2a Calc , 650 
3 C W N , 761 

CnAMATEAE lIOnilTET DaBEE v lIOHEBn COtJJJ- 
seeBose I I, B., 23 Calc, 651 note 

(3 C. W N., 760 

29 C»ei7 Troeedure 

Code (Aei XIV ^ 1832), « 640—Comnutton io 
examine In an application to mmiito 

ibe plamtiS under commiecion, it was admitted that 
ebo had appeared personally in the Policy Court and 
had been examined by the Magistrate Ordered that 
a eomniiBSion do issue to examine the plaintiff Pbotat 
KrjIASBB DlSSEE « OBUBDA KiSSEySETT 

[3C W.N,763 

30 - Privileges of, as 

mtnesses-^Citil Procedure Code, 1659 s 81 — In 
the case of an unmarried girl of tome 12 years of 
a^’e without any distinguished rank or station, but 
belonging to that class of Hindu society the female 
roctnbers of which never go ont in public, it was held 


Cl Irregulantg *n 

node of examination prejudicing the accused — 
■WTiCfc the complainants were pardanasbin ladies, 
nnd the Deputy Jlagistrate went to their residence 
and look their depositions in the presence of the 
accused who had no opportnnity of cross examining 
inasmnch as the deiwncnts were in a shut up room, 
— Seld that the Deputy Mapstrate’s procedure was 
unnsnal and nneallcd for, and the accused was prejn- 
dieeil by the way in which the exommation was 


[24 W. R , Cp., 23 
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32. - » — — 

ance *» Court— • 

proTiaion in the C ■ 

tecU pardanashm • • 

of Justice, nevertheless it is very nndesirable to com* 
pel the attendance of such persons It cannot bo 
admitted as a general principle that pardanasbin 
ladies whose evidence is required in criminal trials 
arc to be allowed to compel the Courts to examine 


t uui cousiueiiu 11 ueLessAiy lu Laicu lUc evKlcncc ot a 
pardanashm lady who objected to appear in Court, 
the High Court directed him to make arrangements 
Eo as to take her evidence cither in nn empty Court- 
and the 
Coart- 

• or some 

* • siattee 

[L Ii R , 12 All , 69 

S3 Attendance of 

pardanashm— Warrant ease — Issue of summons— 
Criminal Procedure Code, ISS2 ss 201 205— ths- 
eretion of Court —In a warrant case, the accused 
being a pardanashm, the Magistrate can dispense 
with her attendance nniler s SOS of the Criminal 
Procedure Code if he issues a summons in the first 
instance, and this he has a discretion to do under 
8 201 BASimoTi AnniCABmi p Bbseau Habita 
[I. L R., 21 Calc , 688 

84 Exemption from arrest— 

Pxeeiiion of decree— Cicii Procedure Code 1859, 
s 21 — Exemption from arrest on process of excention 
under a 21 Act YIII of 1850 docs not extend to all 
women of rank, but is limited to the women therein 
described, — women, that is “who according to the 
enstom and manners of tbc country, ought not to be 
compelled to appear m public “ Davis r 'Middie- 
Tov . . 8 W R., 282 

35 Hxeeutionof 

deerte — Pardanashm women or women who ac- 
cording to usage of the country, ought not to 
bo eompePed to appear in public, arc not exempt 
from arrest m execution of a decree MAtiAEAWl op 
BespwAy r Babadastivdabi Debi 

[1 B I, R., F B , 31 10 W R , F B , 21 

BAJCnuynzB Bor r Suaka Soovbcbi Debi 

[L Ii. R., 4 Gala, 683 

See also KADUitui'iEE Dossee r KoriisH Kami 
yzE Dosseb X. ZbR., 7 Calc., 10 0 C I,. R 25 


PARDON. 

Set Cases cvdeb Appbovebs 

See CovpESSiov— CovTEssiovs to Mach 
TBATE . . I.L.R,2All.,2G0 

[I L. It, 23 Calc., 60 
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See Evidence — Ceimh^ai Cases — Exam- 
ination AND Statements of Accused. 

[I. L. R.j 1 Bom., 610 
1 1. L. R., 2 All., 260 
8 W . R., Cr„ 53 
5 N. W., 217 

I. L R., 11 Gale., 580 
14 W. R., Gr., 10 
I. D. R., 10 Bom., 190 
I. L. R., 23 Bom., 213 

See Sessions J tjdoe — J deisdiction or. 

[I. L. R., 15 Mad., 352 
I. L. R., 22 Calc., 50 

1 . . Application for pardon — 

Prisoner duly convicted — Fresh evidence sufficient 
for acquittal — Procedure. — ^IVhei'G a prisoner has 
been duly convicted of a criminal ' offence, and after- 
wards there turns up fresh evidence, which would, 
in the opinion of the Judge, if it had been available 
at the trial, have produced an acquittal, the proper 
course to take is not to acquit the prisoner, but to 
apply to the proper authority for a pardon. Ee&. v. 
Haet . . . .1 Ind. Jur., N. S,, 333 

S. C. Nussue Adi v. Haet . 6 W . R., Or., 42 

2. Application for 

pardon for political offience . — ^Application for par- 
don or mitigation of punishment for a political offence 
{e.g., for waging war againstvi Power in alliance with 
the Queen) should be made to the Executive Gov- 
ernment. Queen v. Sajowea . 7 W, R., Or., 100 

3 . Tender of pardon— Pojoer of 

2£agietrate — Witness. — A Magistrate is competent 
to tender a pardon to auy person. The fact of such 
party being dh'ectly or indirectly concerned in the 
offence does not preclude him from being admitted 
as a witness for the Crown under s. 209 of the Code 
of 'Criminal Procedure, 1861. Queen v. Chundee 
Chuen Baneejee . . .6 ’W. R., Or., 94 

4. Criminal Proce- 

dure Code, 1861, s. 210. — A Sessions Judge was held 
to be not competent before a trial to instmet a Magis- 
trate to tender a pardon under s. 210 of the Criminal 
Procedure Code. In the mattee oe Nistaeinee 
Debia 7 W. R., Cr,, 114 

5. — — . Tender of condi- 

tional pardon — Criminal Procedure Code, 1861, 
s. 209 — Power of Magistrate , — The provisions of 
s. 209, Criminal Procedure Code, applied to cases 
triable by the Magistracy concurrently with the 
Court of Session, ^ixoNTMOus . 3 Mad., Ap., 2 

6. - — -Criminal Proce- 

dure Code, 1861, s, 209 — Poroer of Magistrate . — - 
The power given to a Magistrate by s. 209 of the 
Criminal Procedure Code could not properly be 
exei’cised, except with a view Ho the committal of a 
case for trial before a Court of Session. Anonemous 

[3 Mad., Ap,, 4 

' 7. Poioer of Magis- 

> irate— Criminal Procedure Code, 1861, s. 209 . — 
On a reference by a Sessions .Tudge, where certain 
persons were found guilty of gaming by a full power 
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Magistrate, solely on the evidence of a person sup- 
posed to have been concerned in the offence, whom 
the Magistrate had pardoned, — Meld that the Magis- 
trate had no power to tender a pardon in a case which 
he tries himself ; but only under s. 209 of the Crimi- 
nal Procedure Code, in the case of an offence triable 
by the Court of Session. Re&. v. Eemedios 

[3 Bom., Cr., 59 

8. Criminal Proce- 

dure Code ( Act X of 1882, s, 337, read with s. 338J 
— Offences not exclusively triable by Court of Ses- 
sion. — A. Sessions Judge cannot tender a pardon to 
an accused under s. 338 of the Criminal Procedure 
Code, where the offence for which he has been com- 
mitted is not “triable exclusively by the Court of 
Session.” Queen-Empeess v. 'Sadhee Kasai 

^ £1. D. R,, 10 OeIc., 936* 

9. P r iso ner — Wit- 

ness — Procedure . — Procedure as to tendering a par- 
don to a prisoner before examining him as a witness, 
discussed. Queen v. Gauaiu 

[4 B. D. R., Ap., 50:12 W. R., Cr., 80 

10. — — Criminal Proce- 

dure Code, ss. 337, 389 — Accomplice — Tender of 
pardon, Fffeci of — Subsequent trial of accom- 
plice for connected offences . — A prisoner charged' 
before a Magistrate at IBenares with offences punish- 
able under ss. 471, 472, and 474 of the PenaljCode, 
made a confession to the Magistrate in respect of 
those offences. He was then sent in custody to. 
Calcutta, and was there, together with other persons, 
charged before a Magistrate with offences punishable 
under ss. 467, 473, and 475. The conduct to which 
these charges related was closely connected and 
mixed up with that to which the charges first-men- 
tioned had reference. Under s. 337 of the Criminal 
Procedure Code, the Magistrate at Calcutta tendered 
a pardon to the prisoner upon the condition specified 
in that section, and the prisoner accepted the pardon, 
and gave evidence for the prosecution. The Magis- 
trate held that this eiidence was not sufficiently 
corroborated, and accordingly discharged all tho 
accused, but the pardon was not withdrawn, and 
there was nothing to show that the Magistrate was 
dissatisfied with the prisoner’s statements or. con- 
sidered that he had not complied with the conditions 
on which the pardon was tendered. Subsequently 
the prisoner was committed by the Magistrate of 
Benai-es for trial before the Court of Session upon 
the charges under ss. 471, 472, and 474 of the Penal 
Code. He pleaded not guilty, but did not in terms, 
plead the pai-don as a bar to the trial, though he 
made some reference to the subject ; and the Ses- 
sions Judge, having made a brief inquiry as to the- 
proceedings at Calcutta, came to the conclusion that 
there was no sufficient proof of any conditional 
pardon, and convicted and sentenced the accused. 
Seld that, by the terms of the conditional pardon 
granted to the accused by the Calcutta Magistrate, 
the conditions of which were satisfied as was shown by 
its never having been withdrawn, the accused was pro- 
tected from trial at Benares in respect of the offences 
under ss. 471, 472, and 474, and was not liable to be 
proceeded against in respect of them, and that the 
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persons, tenders a conditional pardon to one of them, 
etammes him as a witness, and subsequently dis 
charges all the accused for want of a frimd facie 
case agamst them, the words “es cry person accept- 
ing a tender under this section shall bo examined as 
a witness in the case” mean that frr all purposes 
(subject to failure to satisfy the conditions of the 
pardou as provided for by s 339) such a person 
ceases to be triable for the oSence or offences under 
inquiry or (with reference to B 339) for “any other 
offence of which he appears to have been guilty 
lu connection with the eame matter” while making 
“a full and true disclosure of the whole of the cir- 
cumstaucLS within his knowledge relative to the 
offences ” directly under inquiry The words last 
quoted refer to the importance, when a pardon is 
tcndeicd, of encouraging the approver to give the 
fullest details, ao that points may be found m his 
cMdeiiee which may be capable of corroboration 
The queation of how far the pardon protects ham, 
and wLat'portion of it should not protect btin, onght 
not to bo treated in a narrow spirit Qceem 
Kufbess V Oakoa Chabak I. li. B , 11 All , 70 
11, — ■ — - Criminal Proce 

dare Code, t 337— InnZ of perron icSo, haunt 
tccepied n fardon, has not fulfilled the 
on tchich %t iiat offered — here a pardon has been 


ncciied pardon, until the trial of the principal 
offence, and of uny offence camected therewith, has 
hcen completed Qu/ev Empbess r, SrrniiA 

[I.L R., 14 All., 330 

(Iueen-Empbess c Bhau 

[L li. R., 23 Roia , 493 

QlIEE>-E5rPEESS r iSATtr 

[LIi.ll., 27 Calc. 137 

12 — — Criminal Proce 

dure Code (18S2J, r. S39 — Tender of pardon by 
Magistrate in^Hinny into a criminal ease — Par- 
don icithdraicn after some of the witnesses for the 
prosacution had been examined — Pffect of with 
draical of the pardon at that stage — A Magistrate 
in luiriug into a charge of dacoity tendered a parJo i 
to one of the accused persons The panlm was 
icccptcd, and the person to whom it was tendend 
was examined as a witness for the prosecution Sub- 


wliom it had been tender«l back in the «?oel, an I 
ultimately committed him along with thr other 
accuscil to the Court of Scstion JTtld that thi 
commitment of the person wlicae pirdon liid betn 
withdrawn most be quashcil, inasmuch as he had hod 
TOU IT 
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no opporttinity of cross examining the witnesses for 
the prosecution who were examined before his pardon 
was withdrawn, but that it was not necessary that, if a 
fresh commitment conld be made m time, bis trial 
before the Court of Session should bo postponed until 
the trial of his co-accused had c mpicteii Queen- 
Empress V Sudra, I L E ,14 All , $S6, and Queen- 
Empress V Jfulua, T L. R , 14 All , 502, referred 
to Queen EuiBEsg t Bnw hARAiN aia\ 

[1. L. R., 20 All., 629 

13 — Cnwina^ Proce 

dure Code fAct X of 1B82), ss 337, 529— Tender 
of pardon hg a Magistrate haring potcers under 
s 337, hut not being the Magistrate before whom 
the tH7«ir^ f as being held — A dacoity was coin 
mittcd m the district of Muttra, and was being in 
quired into la that district Pending such inquiry, 
one P appeared before the Magistrate of the uei^h- 
bonnng district of Etah and obtained from him a 
tender of pardon lu respect of the said dacoity, oii 
the strength of which pardon lie ivas exsTnmed as a 
witness by the Magistrate of the Etah district and 
made a statement implicating himself and others ui 
the dacoity Subsequently, on the case being com. 
mittcd to the Court of the Sessions Judge of Agra, 
the tender of pardon made by the District Magis. 


tender of pardon which he did and that his action iq 
that respect was not covered by s oSD of the Code of 
Criomal Procedure QiTEEX-EjrrnESS r C^rouA 
[I L R , 20 All , 40 
14 Criminal Proce- 

dure CodeC13S2J,s SBO— Approver— Withdraieal 
of conditional ptipdon— Practice —The withdrawal 
of the conditional pardon granted to an approver 
should be made under s 339 of the Criminal Proce. 
dure Coile by the anthonty that granted it, and not 
by the ITiph Court QuEEN.ksrpnpss r Mavicr 
Chandra Sabear L Ii. R, 24 CaJCv 402 


PABENTAGE, PROOF OP— 

See EriDCNCB Act, s P 

[L L. R , 18 AU , 83 

PAROL EVIDENCE 

See CAaB9 under PnOENCE— P aroi, 
F■^^)E^CE 


PARSI 3iIARRlAQE AND DIVORCE 
ACT (XV OF 1805) 

See Cases cvdeb Pabsis 

BS. 3 and 30. 

See llion Court, Jceisdictiox dp—. 

BosrntT— CiTiu 

[L L. IL, 13 Bom , 302 
L L IL, 10 Bom., 130 
9 r 
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PABSI MARRIAGE AND DIVORCE 
ACT {XV OE 18e5)~conehM 

s. 28. 

Sec Maubiage . I. L. R,, 16 Rom., 639 

B. 30 — Suit for divorce — Guardian ad 

litciii — Minor — Age of majority — Mushand and 
wife. — In a suit by a linsbaud for divorce under 
s. 30 of the Farsi Marriage Act (XV of 1865)^ the 
defondautj if under the age of 21 years, although 
more than 18, must he deemed to be a minor, and 
a guardian of the defendant for the suit must be 
appointed. Sobabji Cawasji PoetshvaiiA «. 
Bgcsoobai . . . I. L, R., 18 Bom., 366 

PA RSIS, 

See Hesbaed and Wife. 

[I. D. R., 2 Bom., 75 
I. L, R., 16 Bom., 630 

iSee LsTTEES OF'ADJnNISTBATION, 

{L L. B,, 17 Bom., 689 
I. L. R., 19 Bom., 828 

Laws applicable to Parsis — 

Statute of Frauds (29 Gar, II, c. 3J . — The 
Statute of Emuds (29 Car. 11, c. 3), except so far as 
it has been repealed, applies to Parsis in India. Bai 
Manecebai u. BAt Meebai 

[I. D. R., 6 Bom., 363 

2. Act IX of 1837— 

Immoveable properig of Parsis. — Statement of cir- 
cumstances which led to the passing of Act IX of 
1837 relating to the immoveable property of Parsis. 
Application of English law to Parsis in Bombay. 
XA0E03I Beeaaiji V. Rqgees . 4 Born., O. C., 1 

3. — — Suit for redemp- 

tion — Parsi defendant — Pom. Peg. IV of 1827, 
s. 26.— In a suit brought by a Mahomedan to redeem 
from the defendant, who was a Parsi, certain property 
that had been conveyed by the ancestor of the latter 
by a by-al-wafa (deed of conditional sale ), — Meld 
that the law to be .applied was under s. 26 of Regu- 
lation IV of 1827, that of the defendant. That 
in the absence of any specific law for Parsis in the 
mofussil, the rule of justice, equity, and good con- 
science should be observed, and the Court should fol- 
low, with certain necessary modifications, the practice 
of the Courts of equity in England. Manchaksha 
Asepakdiabji V. Kameitnxsa Begam 

[5 Bom,, A. C., 109 

4. — — — Parsis in mofussil 

of Bombay Presidency —Fnglish lato -Pule against 
perpetuities — Fguity and, good conscience — 
Gift to heirs of A from generation to generation - 
The law applicable to Parsis iu the mofussil of the 
Presidency of Bombay is, in the absence of evidence of 
any specific law or usage applicable to the particular 
•case, “ justice, equity, and good conscience alone.” 
In applying “justice, equity, and good conscience” 
"to the facts of any particular case, the Courts will be 
guided by the general principles of English law 
applicable to a similarstate of circumstances, and so 
as, if possible, to give effect to the intentions of the 
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parties concerned, where such intentions are clearly 
expressed, and are not repugnant to any general 
principle of English law. The Courts wiil not, in 
such a case, apply rules of English law which, though 
well established and binding on English Courts, are 
yet so special iu their nature and origin as to be in- 
applicable to the different circumstances of this 
country. The members of a Parsi family, the heirs 
of onePramji Cowasji Banaji, deceased, entered into 
an agreement with one another, bearing date the 24th 
May 1851, by which they agreed that the remaining 
income, after paying the deceased’s debts, of a certain 
estiite winch had belonged to the deceased, called the 
, Poway estate — an estate situated iu the Island of 
•Salsette, and therefore in the mofussil of the Presi- 
dency of Bombay — should be apportioned “ to the 
heirs mentioned in cl. 7 (of the agreement)” — i.e., 
among the various heirs of Pramji Cowasji Banaji, 
deceased, the parties to the agreement—" but, after 
their death, their sh.ares are to be enjoyed and received 
by their heirs and children from generation to gener- 
ation for ever.” It was contended that, Pclrsis being 
subject to English law, these words conferred an 
absolute estate in their respective shares upon the 
various parties to the agreement under the rule in 
Shelley^s case. Meld per Bateex, J., that the plain 
intention of the parties to the agreement, appearing 
on the face of the agreement, was that they them- 
selves should take only a life-estate to the extent of 
their respective shares in the remaining income of the 
Poway estate ; and that the rule in Shelley’s case 
should not be applied so as to defeat that plain inten- 
tion. Meld on appeal (affirming the order of BAYlEr, 
J.) that, even assuming English law to be applicable, 
the English law so to be api>lietl could not include the 
rule in Shelley's case, which is a lav of property' or 
tenure based ou feudal cousideratious, aucl unsuited 
to the circumstances of India ; that the rule of con- 
struction to be applied to the agreement must in auy 
case be to give effect to the intention of the parties 
according to the plain meaning of the language ; and 
that to construe the agreement as giving more than a 
life-interest to the parties thereto would be to defeat 
their obvious intention. Mithibai v. Lijtji Eow- 
eoji Banaji . . . I. Ii. R„ 5 Bom., 506 

S, C. on appeal . , .1. li. R-, 6 Bom., 151 

5. — The same agi-ee- 

meut c-ime before the Court for its construction iu a 
suit brought by the parties interested for the ad- 
ministration of the estate of Pramji Cowasji Banaji. 
In that suit it was contended, and was held by the 
Division Court, that the subsequent gift to the "heirs 
and children (of the signatories) from generation to 
generation for ever ” was void as infringing the rule 
against perpetuities. • On appeal, — Meld that the 
settlement in favour of the heirs and children of 
each signatory was iu law a valid settlement 
and not void as creating a perpetuity. ' In the 
absence of words in tbe context showing that they 
were intended to take less, the respective beii's and 
children of^the signatories took an absolute estate, 

A gift to the heirs of A from generation to generation 
confers on them, when ascertained, the same estate as 
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af the irift were to X and 1’, the heirs of A ttotRtna* 
tun PEEDU’TJr MERWANJI BANAJI r JIlTBIBAI 

[I. L. R., 22 Bom , 356 

6. 2Iarriage of Par 

sii — Act XT' of JP65, * ZOSxgamy — Dixoree 
— A Farsi residing m Bombay after the passing of 
Act W of 18G5, bnt before it came into operation, 
contracted a second mamase daring the lifetime of 
Ins wife, from whom he had not been diiorced, and 
iihom he, moreover, nilfnlly deserted fortno years 
On appeal from an order by the Judge of the Par»i 
Chief Hatrinionial Court rejecting a plaint for 
duorco by the first wife, on the ground that the sub- 
ject matter of the plaint did not constitute a cause 
of action under s 30 of Act W of 1&C5, and Act 
Till of 1859, 8 32, — ZTefd that the facts alleged in 
the plaint did not amount to “bigamy coipledwith 
adultery,’* nor to “adultery coupled with wilful 
desertion,” within the meaning of s 30 of Act XV of 
1805, as a second marriage contracted by a Parsi 
husband during the lifetime of hia first wife was not 
unlawful before the Act came into operation, nor did 
the provisions of the Act many way affect the validity 
or the consequence of such a marriage Atabai t i 
Jaaiasji JAManzDJi 3 Bom , A. C , 113 ' 

7. Ill ■ Bushandandxrft 

•— Parti .Va<fimortiaZ Court — Act XT' of 1865~ i 

hy mfe for judxexal teparatxon — Altmony 
a^er decret diamxitxng xnfe's iuxt <xnd pendxng 
appeal-^AUmony pendxn'j petition for revxew of 
jxidgm«nt'“^racUee «n allotment of alxmony — Ris- 
crehon of Court wife sued her husband for 
judicial separation in the Farsi Matrimonial Coart 
Alimony was granted to her by an order dated lltli 
July 1891, which directed the defendant to pay 
alimony to her from the 15tli April 1891. “ until the 
final decree herein be passed “ On tbo )8th July 
3691 the suit was dismissed, and after that date 
t'lc defendant ceased to pay alimony The plaintiff 
obtained a rule for review of judgment, which was 
dischiTgeil on the 27th Tanuary 1892 and on the 
18th March 1692 she fikil an appeal against the 
dinrcc dismusing the suit and against the order re 
fusing a rovicw She now applied for an order di | 
rittiug tho dcfenilant to pay her all tho aircaxs of 
alimony fi/e ” from the date of filing the | 

snit, or so much os had not been paid, and that lie 
should pay her further nlimo ly until the final disposal 
of the appeal Held, (1) disinusitig the application, 
that the words ‘final decree herein,” contameil in the 
order of the 11th July 1891, by which alimony was 
granted, meant the decree in the suit, and not in the 
appeal , (3) that the Farsi Mitnmonial Court consli 
tuted under Act XV of 18C3 had no power to award 
alimony "pendente lite*’ after decree and pending 
apical , (J) an nnsucccssfnl wife is not entitled to 


The words “ during the snit ” in s. 33 of Act \V of 
18C5 inclndo the pericul up to the mahing of a final 
erabsolutc decree J-'lhev, / Jl,8r.2), 

TOL. IT 
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J8S, and Sunn v Sunn, L 21 , 13 P.S ,91, should 
guide the practice of the Farsi Matrimonial Court in 
allotment of alimony for the time following a decree 
nisi. Hirabaio DnusjninoT Bomanji 

[I. Ii B., 17Bom., 146 

8. Parsi Hamage 

andSxcoree Act (XT' of 1865J — Alxmony ~ Charge 
on httihand’s imxnotealle property ~ Widow — Ris- 
tribuitoe thare — By an order of the Farsi Matrimo- 
nul Court the deceased was directed to execute a 
proper instrument charging his imnioi cable property 
with the payment of fi70 per mensem by way of 
permanent alimony to Ins wife during her life. The 
instrument was executed accordmgU On his death 
his Widow was held entitled, in addition to the 1170 
per mensem charged -on her deceased husband’s im 
moveable property, toa ilistnbntivc share m his estate. 
MoTiBai e MoTriJAi L L R., 24 Bom , 405 
Q • •• ' 3Iarriaje~~Ilux‘ 

handandwife — Agreement for separation — Suit by 


subsequent suit by him for restitution of cosjnsrai 
rights Kawasji Edplji Bisti i Sieivdai 

[I. L. E., 23 Bom., 279 

10 . Infant marrxagt 

among ParSx* — Content of father or guardian— 
dttit to declare an xnfant marrxaqe null and void — 
High Court— Poru Hatrtmonxal Court— Juriedxc^ 
tion—Act XT' of 1805— Letters Patent, t 12 — 
Engltth taxe—Suh$e<juent conseaf or repudiation— 


The formal consent o i behalf of the plaintiff was not 
giicn by Ills father, hut by his uncle with whom he 
was living and by whom he hail been ailopteiL 
>.inctecn years afterwards the pUmtiff filed this 
suit praying for a declaration that the pretcndu! 
inamage was null and void, and did not create the 
status of husband and wift bctwcni the plaintiff and 
defendant The defendant resLsted the suit, and 
claimed to be the Ixwrful wife of the plaintilf The 
jUmtilf and d<.fciidaiit ncierliinl together as miu 
and wife, nor was the inarrLage eve- eonsummatoil 
//eW Hiat, under the circumstances, the formal con- 
sent of the nncle and the tacit ronsmt of the father 
were cuouirh to satisfy the rc»jatrc nents of s. 8 of 
\ct XV ori8''». which requires the preii us coo- 


uiuii, lo wmi« i. uv, ui.nunii o\ s li of tlie 
I,cttcrs Patent Held also that tie Jaw to l>e 
applied was the English law (subjee* howtier, to any 
I well established usage) ; that by tl e Pnglish Jaw 
I aucha tnamage would be an incfsoite ard Imperfect 
mamage capallc of rcpudaitim ly c *lcr party aft^r 
9 T 2 
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arriving at years o£ disorction, but capable also of 
being made a valid and binding marriage by the con- 
sent of the parties thereto after they had arrived 
at such ago. ScH further that the circumstances 
of the case showed that there had been snoh acquies- 
cence in, and acceptance of, the marriage by the 
plaintiff after arriving at years of discretion as to 
render the marriage valid and binding on him, and 
incipablc of subsequent repudiation. Consummation 
is the best proof of consent to a marriage, but is not 
the 0 !ily proof. And semlle that, although the 
practice of infant marriages is one which finds no 
warrant in tlieir own religions system, the Parsis in 
Western India have in the course of centuries so 
generally adopted such practice from their Hindu 
neighboni's ns to give such marriages amongst them- 
selves all the valitlity they possess amongst Hindus, 
making tlscm independent of any question of snli- 
sequent consent or non-consent l>y the parties thereto. 
PESHOTAM HoKMASJI DfSTOOll V. lifEirEUIlAI 

[I. L. E., 13 Bom., 302 

11. Si(ecesx{(>ii 

Act (XXI of 1S65J, s. 5 — “ If’idoirer,” jileaninff 
of word — A n'idoiver on second marriage is stilt a 
widower reJaiirch/ to deceased wife. — In s. 5 of the 
Parsi Succession Act {XXI of 1885) the word 
“widower” means a widower relatively to the de- 
ceased wife only, .and without consideration of the 
fact or possibility of the widower re-marrying. J}, a 
Parsi, died intestate on the 19th September 1885, 
leaving a widow (the defendant i and two daughters 
and tlio heirs of a pre-deceased daughter J him 
surviving. J had been the wife of the plaintiff, aud 
had died thirty-four year^ before the date of this 
suit, leaving, .ns her heirs, her husband (the plaintiff) 
aud one daughter, who was still living. After ,7*s 
death, the plaintiff married again, aud his second wife 
was living at the date of this suit. Letters of ad- 
miuisti’atiou to D’s cstjite were granted to his widow, 
the defend,ant. The plaintiff claimed a share in JJ’s 
estate, contending that he was the widower of J, one 
of the daughters of the intestate, and entitled as such 
under s. 5 of the Parsi Intestate Succession Act (XXI 
of 1865). Held that he was the widower of J within 
the meaning of the section, and as such was entitled 
to a share in H's estate. Jehang-ir Dhanjibhai 
SXTBTI t). Peeozbai . I, L. E., 11 Bom., 1 

12. Infant marriage 

among Farsis — Custom — Suit ftr declaration of 
nullity of infant marriage — Age of majority ap- 
plicable in case of such, suit — Indian HajorHy 
Act (IX of 1875J> ss, 2 and 3 — Farsi Marriage 
and Divorce Act (XV of 1865), s, 3 — Limitation 
Act (XV of 1877), art. 120. — A Parsi female, 
within three years after she had attained the 
age of twenty-one, brought a suit in the Court 
of the Subordinate J udge at Broach for a de- 
claration that a marriage ceremony performed in 
1869, when she was not three years old, did not create 
the status of husband and wife between her and the 
defendant. She had never lived with the defendant 
as his wife. The Subordinate Judge held that the 
marriage was valid and binding, being of opinion that 
the custom of infant marriage among the Parsis was 
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well established aTul recognized. On appeal the 
Judge coiifinncd the decree, holding that at all 
events in 1869, when the marriage took place, the 
custom was common and recognized as binding. 
On second appeal the High Court concurred with the 
opinion expressed in Feshotam v, Meherlai, I. L. 
It., 13 Bom., 302, that the Zoroastrian system did 
not contemjilate marriage in infancy, but the lower 
Courts having found a custom had grown up among 
Parsis in India validating such maiTiages, aud that 
the custom was in force in 1869, did not consider it 
open on second appeal to arrive at an independent 
finding as to whether the evidence established the 
existence of such a custom. Held that a Parsi 
suing to have a marri.agc declared void is “acting 
in the m.attcr of marriage,” and therefore the 
Indian M.ajority Act (IX of 1875), which 'makes 
the age of eighteen the age of majority, does not 
Rpl’^y to a question of limitation with regard tO' 
such suit. The age of majority in such a case is 
that ])rescribcd by the Parsi Mandago aud Divorce 
Act (XV of 186.^), vi:., twenty-one yc.ars. Held 
also that art. 120 of the Limitation Act (XV of 
1877) was applicable to the above suit, and that the 
jdaintiff having, for the purpose of bringing the suit, 
attained her majority at twenty-one, the suit was 
not barred. Act XV of 1865 contains no provision as 
to the age at which a Parsi marriage can be validly 
contracted, the matter being left to the general law 
which governs Parsis in that particular, just as the 
English IMarriage Act (4 Geo. IV, c. 76) leaves it to 
be dealt with by the common law of England. Bai 
SHIRIA’BAI V. KirABSnEDJlX'ASABVAk.HMASAEAVAlA 

[I. L. E., 22 Bom., 430 

13. Intestate succes- 

sion among Farsis — Farsi Succession Act (XXI of 
1863), s. 7, sch. II, cl. 2 — Xext-of-kin . — One 
Jerbai, a Parsi widow, died intestate aud without 
issue, her ifatlier, mother, three brothers and two- 
sisters having predeceased her. Two of her brothers 
aud one sister had left children. Some of these 
children had also predeceased her, leaving children 
(irrand-nepbews and nieces of Jerbai). Two of this 
last mentioned class had also predeceased her, leaidag 
children (great-gr.and-nephews and nieces of Jerbai). 
Held that Jerbai’s property should, in the first 
instance, be divided into three shares, i.e., one for 
each of the two predeceased brothers who left 
children, and one for the predeceased sister who left 
a child. Each brother’s share to be two-fifths and 
the sister’s one-fifth. These shares to be sub-divided 
among the descendants of the two brothers and the- • 
sister, respectively, no descendant being entitled 
to share concurrently with his or her .ancestor,, 
aud, on each division and sub-division, each male 
taking double the share of each female standing in 
the same degree of propinquity. In art. 2 of the 
second schedule of the I’.arsi Succession Act (XXI of 
1865) the gift to lineal descendants is substitutional 
in the sense that they take nothing if the head of 
their branch of the family is living, w^hereas, if he is 
dead, they stand in his place and take the share which 
he would have taken. In dishdbuting an estate, 
therefore, “among brothers and sisters and the lineal- 
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TAR8I8 — conltniied 

tlcsceudants of sucli of them as have prodecoised the 


will taKe ejualsiLarcs «itu tue uueai utsceiiu luui 
collectively If all the brothers ore dead, then the 
share which each would hai c taken had be snrTix ed. 
Mill be taken by his Imcal descendants If in either 
case the predeceased was a lister, her lineal descen 
dants M ill take her half share only In both is o and 
7 of the Parsi Succession Act the words neat of*kia” 
and ‘ lelatives” are synonymous and are collective 
names for the persons mentioned in the first and 
second schedules iispectivcly HiRJiBHAi Cupsetji 
E nAVDUPWAlA I Dabjobji *5aIIABJ1 Ashbdbver 
[1 Ij E , 22 Bom , 909 

14 Aei X\T of 

1S65 s 8 — Succession Act, t 42—Adinneement — 


as to attvanicmcui. cuiaaiau it vac oiuivi ux 
Distribution, " 5 it was lot the intention of the 
Legislature to preserve the last mentioned rule in 
force tor the Parsi community DnAJfjniTrir Bo* 
MA^3I Qctgsat t ITATA 2 DAI I L R , 2 Bom , 75 

Ig Parai succesaton— ^c/ J1 \l 

oj 1S65 — Eff'ect of tiords esrefudiny from tahent 


him and whose ion A di \ imt recognize as his om n 


predeceased him On the Ctli Septemlcr 1879 J 
’ jt letters of 
nted to her 
t A died 
by F, D. 

and S (the nephew and two sisters of A) on the 
ground that ,7 was expressly cxclndwl by A fmni 


intestate not haMiig male any bcijuest or deuce 
of liH proi erty Minch could take effect, inasmuch 83 
his sole <k » isee (A ) had prodeecased liim and that tie 
estate must therefou po in nceo’alancc with the 
liM of succession llic use of mere nrpatlce 


FAHSIS — concluded 

sisters S 7, sch II, art 2 of the Farsi 
bnceession \ct, is applicable only where the deceased 
leaves neither lineal descendants, nor a widow or 
widower Ebasiia KAiKnnsnir t Jerbai 

[L L R, 4 Bom , 637 

18 Act XXI of 

1865— -Childless widoio of intestate son of Parsi — 
It IS not a condition prece lent to the ai plication of 
s 5 of Act \XI of 1 hC 5 that tlie predeceased son of 
an intestate Parsi shill luvt lift a widow and issm 
here an intestate Parsi left him surviv inp a w idow , 
sons daughters, children of a predeceased son and 
the widow of another piedeceased son who had died 
ithont issue and a posthumous iUn!rbtcr was after 
wards boru to the intestate, — Held that such last 
mentioned widow was entitled to one moiety of the 
sliarc m the intestates estate which her husband 
would hasc taken had he snrviied the intestate, and 
that the other moiet> of such share de\ol\edon the 
surviiiij, issue of the intestate including the pos 
thuBous daughter and the children of his 0 ‘hcr pre 
1 ccisidsoa Mavchebji Kawasji r Mi 

TniBAi L L R , 1 Bom , 506 

17 Parsi will, Evidence of genu 

meness of— ^ loption — An adoption made by a Pars> 
imme liately before his death w ul 1 render extremeh 
mprobable the extent ea of a mil by him a very 
slo*t time prcMOus thereto and thirefor calls for 
X cry clear proof to establish its exist net Homa 
L llACE Po^J£AB^AEE DOSA RAEF 

[6 w E , P O , 103 

18 Usage among 
Varsts — The will of a Pirsi in faiourof his wife and 
ihughter upheld notwithstanding a nilt or iisit,e t 
np by a brother of the tcstatoi to the effect that 
among Pnrsis no disposition conld be ma Ic by w ill ‘o 
the total disheris'in i £ the heir sui h r ih or us'igc i t 
bemg proved MoDee LAlsnoOscrow IIORMrsJtp 
t COOTEERDnAEE 

[4 -W R , F C , 84 6 Moore’s I A , 448 


PARTIES 

1 Parties to Suits 
Adxocate Q E’er eh 
AOEXTS . 

Benamidaes 
Bonds •suits ov 
Contracts, Suits ov 
C o SnATEBI , 

Debtor and Cbeditoe 

TWEEN 

DrCAABATOBr Decsees 
E ircTiiENT, Suit ror 
IVDOWUEVTS 
FxECCTORS 
GOTBRVMEVT 
lIrSBVVD AND WlTE 


Cel 

. . CIS', 

, 616' 
Cl'- , 

. . OlSt 

. CIS I 

. Cf'Ki 

. GJ^l 

Suits ee* 

. ci'^a 

. .6191 

. . cm 

. ClOf 
CI">' 

. . Cl« 

. 65^0 " 
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Col. 

Joint Family 

. 6199 

Landlord and Tenant 

O 
* a 

O 

Legacy, Suit tor 

, . 6505 

JIaintenance, Suits for 

, . 6.505 

Malicious Prosecution, 

Suit 


I'oR ..... 6506 
3 Iikor, Suit by . . . 6506 

MouTGA&ns, Suits conoeukino . . 6506 

IsAivAi) Xazim's Debts Act. Suit 
UNDER 6517 

Negotiable Instbuments . . 6517 

Oeficial Assignee . . . 6518 

Partition, Suits tor - . . 0519 

Partnerbhit, Suns concerning . 6521 
Prencital and Agent . . 6525 

PlfKcnASERS .... 6526 
Registration, Suits tor . . 6528 

Rent, Suits tor, and Intervenors 
IN SUCH Suits . . . 0528 

Reversioners .... 6533 
Sale in Execution . . . 6534 

Sale-troceeds, Suit tor, atter 
Distribution .... 6534 
Specitic Pereormance . , 6534 

Sureties 6535 

Tenants in CoiOioN , . . 6535 

Trusts. Suits relating- to . . 6535 

Suits by some or a Class as Retbe- 

SENTATITEB OP ClABS . . 6537 

3. Adding Parties to Suits . . 6544 

(a) Generally .... 6544 
(5) PoivER OP Eetenue Court to 


2 . 


ADD Parties 

. 6.546 

(c) Plaintiffs . . - . 

. 6547 

(rf) Dependants . 

. 6554 

(e) Appellants . 

. 6563 

(/) Eespondents 

. 6564 

Striking opr Parties . 

. 6568 

(a) Dependants . 

. 6568 

Substitution op Parties 

. 6568 

(a) Generally 

. 6568 

(S) Plaintipps . . , 

. 6569 

(c) Dependants . 

.’ 6572 

(d) Appellants . 

. 6574 

(c) Respondents 

.-6575 

Transposition op Parties 

. 6582 

Parties with varying Rights 

, 6583 


PARTIES — continued. 

Col, 

8. Parties IN TD-o Capacities . .•6583 

9. Disability to Sue . . , 6583 

10, Objection as to Detect op Parties 6583 

11. Privileges or Parties . . . 6584 

Sec Cases under Appeat. — Execution or 
Decree — Parties to Suits. 

See Cases under Civil Procedure Code* 
1882, s. 244 — Parties to Suit. 

See Cases under Co-sharers - Suits by 
Co-sharers ivith respect to the 
.Toint Property. 

Sec Cases under Costs— Special Cases 
— Dependants or Respondents. 

See Cases under Costs — Special Cases 
— Parties. 

See Cases under Costs — Special Cast s 
— Third Persons. Patjient op Costs 

BY. 

See Cases under Misjoinder. 

See Cases under LIultiiahiousness. 

See Plaint, Form and Contents op 
Plainx — Plaintipps. 

See Cases under. Possession, Order op 
Criminal Court as to— Parties to 
Pboceedinos. 

See Cases under Res Judicata — 
Parties. 

See Special or Second Appeal— Other 
Errors or Law or Procedure — 
Parties. 

Addition of— 

See Cases under Limitation Act, 1877, 

s. 22. 

Appearance or non-Appearance. 

See Appeal — Default in Appearance. 

See Cases under Civil Procedure 
Code, ss. 102, 113. 

See Cases under Civil Peocedced 
Code, s. 108. 

Privilege of—. 

See Libel. 

Substitution of— 

See Limitation Act, 1877, art. 175c. 

[I. li. E., 16 Bom., 27 

See Privy Council, Practice op — 
Death op Pai^tt to Appeal. 

[I. B. E., 19 Calc., 513- 

See Privy Council, Practice op — 
Substitution op Appellant. 

[I. L. K., 17 Calc., 693- 
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PAE.TIES— cotiftnaetf 

See RlQnt of Appeai. 

[I. li. R., IS AIL, 200 
See RioCT op Spit— S uETivATi op Right 
[I. L. R., 22 Gala, 82 

1 parties to suits 

1. Advocate General— <Si«« for 

nccottnf o/ tridtnced property on of lati 

surviving tr«j<ee.— Q«®re — ^^^ethe^ the Advocate 
General mnst not bo made a party m all cases where 
an account is sned for of property left by will to 
a charitable institution of nhich the last snrvmng 
trustee has died Notice of the decree directed to be 
given to the Advocate General, in case he should 
thiuL fit, on behalf of tlieCro vn, to propose a scheme 
for the management of the chanty Powers of the 
Adi ocate General Thakoob Doss Sett * Hoqg 
[C or., 68 

2 “■ Sui( 

funds of Stndu eharUt/ — A suit to adnnmster the 
funds of a Hindu charity is properly brought in the 
name of the Adiocate General, who should, however. 


3, c. ,» r. 

i» (heir 

the pen 

smt IS vesku. uuu uub by agents tu tneir on-n tumes 
Tho objection that a suit is not so brought is an 
important one materially affecting the regularity of 
procedure Laia Maboqpb Dass v Kisbbk Dpai. 

C3 W. W., 176 

LAPLEE PEBSBAB V GP^GAPEB^EAI> 

[4 N. W.. 69 

Fiazoobdxev c Ppbuee . 4 IT, W., 68 

Npbeek CnuNPER Paul V Stephen sov 

[15 ■W’, R, 634 

4. Sutt hnuffht iM 


* [1 IT, -W , Ed. 1873. 377 
JporuifiTn r Bxcr . ^ 2IT. ‘W’,, 60 

HPBSAECV SlCfOn r PPESnCK bl^GR 

[2 IT. W , 415 

6. Sait af agent — 

Act AT of 1S59, s €9 -^Ueld (by ^llABKBr, J.) that 
no one can be plaintiff m a suit for rent eicept 
the person iihobasthe risht to rccoicr, the only 
effect of 8 CO, Act X of 183 being to enable 
the person who is cmploywl m the collection of rents 
to sue as agent iIot)noo«ooDPv Sivon r Mobav 
A Co . IIW. n.,43 

See Meajav KilA*f r Akallt 

[Mftrsh , 334:2 Hay, 426 


PARTIES — conUnued. 

1. PARTIES TO SUITS— con/inurrf 

6. — Suit against agent 

— LxahtUig of firm for act of tjotnasTita. — A 
gomashta of a firm should not be sned in respect of a 
debt due from the firm ei cn If he contracted it with 
authority, Phool CntruD c Shiva Peeshad 

[2 Agra,MfB,4 

7. Gomashta — i?e- 

eogmied agent — Heng Act 7111 of s 13 — 
A g;omashta holding a written anthonty from his cm • 
ployer, and sning for rent in the name and on behalf 
of the latter, should be admitted as the recognized 
agent of such employer within the meaning of s 13, 
Bengal Act VIH of 1869 RAM Lale KtrEpuBMA 
t Ram Tabes Koovbqo 16 W. R, 254 

6. — ■ ■ Bengal Rent Act, 

J869, $. 33— Pnneipflf and agent — Blamtiff — Oo- 
mathia . — Under s 32 of Bengal Act VIH of ISC^ 

- .At. . 


TEH3EE I. Ia. R, 9 Calc., 450: 12 C.Ii R, 56 

9. - — — Gomashta — Plain' 

tiff* — Where a gomashta sucl on behalf of a firm, it 
was ordered that the parties themselves whom he 
represented should be made parties, and a guardian 
appointed for such of them as were minora QoBX’fU 
DAsa X Jateisben Dass 2 Agra, lOl 

10. ■ — Suit iy manager 

of tndigo eoneern^Right to sue —In an action 
brought by the mansger of as indigo concern, on thv 
basis of a contract excented by defendant and ad‘ 
dressed to a previous manager, now deceased, it was 
held that, as the plaint did not disclose that the plain* 
tiff had any interest of bis own in the suit, and as the 
contract was not in terms with him pmocally, he 
could not maintain the action in hts own name 
OtASCOTTr GoPALSnEiBTi , . 9 "W. B., 264 

U. * Suit hg O^cxal 

Assignee — Agent of assignee — In a suit by the 


should be returned for amendment Cabteb r 
IIiseeeLai. . . . 2N.W,179 

12. ^ 'r~r~3 


13 , ■” 

rfar — ^dcjmetVf 

The real owner . . , 

iBSlilutc a suit lui Ik A uiUjiui utiuui luay sue as 
trustee on behalf of the beneficial owner, without 
disclowag the itamc of the real owner , and It the 
defendant does not object to the snit proceeding 
in that form, and raises CO iitue upon th<* real U*l» 
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PARTIES — continued. 

1. PARTIES TO SUITS— 

of the plaintiff, the suit may proceed and be decided. 
Phosunno Coomau Rot Chowdhet v. Gooeoo 
Chtjen Sein. Gooeoo Chuen Sein «. Oojeetjonee 
Cho-wdheain .... 3 W. R., 159 

14. 1 night of suit — 

Suit for declaration of title to, and for possession 
of, immoreahle property — Disclaimer of real owner. 
— In a suit for a declaration of the plaintiff’s right 
by purchase to, and for possession of, certain immove- 
able property, it was found on the evidence that the 
plaintiff was merely a benamidar for one of the defen- 
dants, and had no right to the property. That defen- 
dant in his evidence disclaimed any title to the pro- 
perty. Held that the plaintiff had no right to sue, 
being amerebenamidai’, and neither the disclaimer of 
the real owner, nor the fact that he was a party to the 
suit, was sufficient to enable the plaintiff to maintain 
the suit when instituted, or to entitle him to have the 
real owner added as a co-plaintiff. Prosunno Coomar 
Poy Chowdhry v Gooroo Churn Sein, 3 W. P..,159, 
followed. Haei Gobinb Adhikaei v. Akhot Kemae 
Mozeaibae . . I. L. E., 16 Calc., 364 

15. Siiit for land 

sold in execution of decree— Actul purchaser. — In 
a suit for possession of land sold in execution of a 
decree by a person who claimed to have bought the 
right, title, and interest of the judgment-debtor in the 
land, but who, in fact, was not the real purchasei’, — 
Seld the suit must be dismissed because of the non- 
joinder as plaintiff of the real purchaser. Kaeet 
Peosonko Bose v. Dinonath Mtolick 

’ [11 B. Ii. R., 56 : 19 W. R., 434 

16. 1 Benami purchase 

— Suit for possession Meal purchaser. —A suit 
for possession of property, whiclt has been purchased 
benami, cannot be maintained in the name of 
the nominal purchaser ; the real purchaser should be 
made a plaintiff in the suit. Fezeeen Beebee v. 
Omdah Beebee 

[11 B. L. R., 60 note : 10 W.R., 469 

Meheeoonissa Bibee r. Hue Chuen Bose 

[10 W. R., 220 

TAIXAOONNISSA V WOOJJUliHONEE DoSSEE 

[20 W. R., 72 

17. Suit on title for 

possession of immoveable property — Might of 
benamidar to sue in his own name . — A benamidar, 
suing f or the recovery of immoveable property on 
title, can sue in his own name, and when such a suit 
is instituted by a benamidar, it must be held to have 

' been instituted with the consent and approval 
of the beneficiary, against whom any adverse decision 
on the title set up will take effect as a res judicata. 
Prosunno Koomar Moy Choicdliry v. Gooroo Churn 
Sein, 3 W. M., 159, and Ilari Gobind Adhihari v. 
Alchoy Kumar Moztimdar. I. L. M., 16 Calc., 364, 
dissented from. Fusellun Beebee v. Omdah Beebee, 
10 TU. M., 469, and Meheroonissa Bibee v. Blur 
Churn Bose, 10 Tk. 12., 220, distinguished. Gopee- 
hrist Gosain v. Gungapersaud Gosain, 6 Moore^s 


P ARTIES — continued. 

' 1. PARTIES TO SUITS— foniinMed. 

I. A., 33, explained. Mam Bhvrosee Singh v. Bis- 

sesser Narain Singh, 18 W. M., 454; Gopi Nath 
Chdhey w. Bhugtoat Pershad, I, L. M., 10 Calc., 
697 ; and Shangara v. Krishnam,I.L.M.,15 Mad., 
267, referred to. Rand Kishoee Lad r. Ahhad 
Ata. Ansiodi Bibee v. Ahmad Ata. Bhode Bebi 
V. Ahmad Ata . . I. L. R., 18 AIL, 69 

18. Suit by benami- 

dar. — A mortgage-bond was executed ostensibly in 
favour of 12, but J was the real mortgagee. A suit 
was brought by 12, the benamidar, to enforce the bond ; 

J, the real mortgagee, made over the debt on a date 
previous to the suit, but executed the formal deed of 
assignment on a date subsequent thereto. Held 
that the benamidar might maintain the suit. Bhoda 
Peeshad V. Ram Ladd . I. L. R., 24 Calc., 34 

19. Suitf or fore- 

closure of mortgage — Beneficial owner not made 
a party — Transfer of Property Act (IV of 1SS2), 
s. 85 — Might of suit. — A suit for foreclosure of a 
mortgage may be brought by the jierson named in 
the mortgage deed as the mortgagee, although be 
was, in fact, only the benamidar of the beneficial 
owner; and such a suit should not be dismissed 
because the beneficial owner is not added as a party. 
SACHITANANDA MohAPATEA Ve liADOEAM GOEAIN 

[I. L. R., 24 Calc., 644 

20. Suit for eject- 

ment. — A mere benamidar eannot maintain a suit for ^ 
ejectment, he having neither title to, nor possession 
of, the property. Hari Gobinda Adhilcari v. 
Alchoy Kumar Mozumdar, I. L. 12., 16 Calc., 364, 
followed in principle. Nand Kishore Lai v. 
Ahmad Ata, I. L. M., 18 All., 69, dissented from. 
Issue Chandba Dutt v. Gopad Chandea Das 

[1. L. R., 25 Calc., 98 
3 C. W. LT., 20 

21. B ena m i p u r- 

chaser — Might of benamidar to sue for possession 
of immoveable property. — A benami purchaser of 
immoveable property has no right to sue for recovery 
of possession of the same. Hari Gobind Adhilcari 
V. Alchoy Kumar Mazumdar, I. L. 12., 16 Calc.. 
364, and Issnr Chundra Dutt v. Gopal Chundru 
Das, I. L. 12., 23 Calc., 98, followed. Nand 
Kishore Dal \. Ahmad Ata, I. L. 12., IS All., 69, 
referred to. Gopi Nath Chobey v. Bhugwat 
Pershad, I. L. 12., 10 Calc., 697, distinguished. 
Baeoda Sundaet Ghose V. Dino Bandhu Khan 

[I. L. R., 25 Calc., 874 
3 C. W. isr.. 12 

22. — Suit for sale 

an a mortgage — Might of benamidar mortgagee to 
sue.— Held that the mortgagee named in a deed of 
mortgage is competent to sue in his own name 
for sale on the mortgage, though he is admittedly 
only a benamidar for some third person. Nand 
Kishore Lai v. Ahmad Ata, 1. L. 12., 18 All., 69, 
followed. Gopi Nath Chobey v. Bhugwat Pershad, 

I. L. M., 10 Calc., 697; Bhola Pershad v. Mam 
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PARTIES— <;onit>iu«<i 

1 PARTIES TO SUITS— confinuei 
Lallt I L It ,2i Calc , 3i , Sachtlananda JlToXa 
patra V, Baloratn Goratn, I L. B.,2iCalc, Q4i., 
Shangara v Krtthnan, I L 11 ^ 15 Had, 267, 
liaiji Appaji Kullcarni \ 3Ia7iade» Bapajt 
htlkarm, I L It , 22 Horn ,672 , and Bagda > 
Salrant llatnchandra halt* I L. B ,22 Bom , S20, 
referred to San Gohind Adh\harx ^ Akhog 
Kumar Hozimdar, I, L It , 16 Ca/c,oW, latvr 
Chandra Butt \ Gopal Chandra Bas, ILK, 
25 Calc , 93, and Baroda Sundan Ghose ' Btno 
Bnndhu Khan, I L It , 2o Calc, S74, dissented 
from Tad Ram i Usibao Sison 

[I.L.R., 21 All, 380 

23. — Platnlxff /ound 

to he a mere name lender Kxthout lA^erert tnsuit — 
Bedemptton, suit for, hg puisne mortgagee^- Joinder 
of mortgagor on second appeal — On second 
appeal against a decree dismissiug a suit wlncL liad 
been brought by a puisne mortgagee to redeem a pnor 
incumbrince, it was oidcred that the mortgager be 
brought on to the record On its appearing that it 
had not been intended tint the plaintiff should take 
any interest under the mortgage sued on,— PeW 
that the sceond appeal should be dismissal Cm’»NAt 
t lUMACiiAKtiiiA I. L, R , 15 Mad , 64 

24. .. Suxt «n «<Twe of 

benamidar — Ulierc a suit is biought lu the lumc of 
a benaniiiUr only, the Court ought to direct that the 
beneficial ouiicis should bo made parties, and not to 
dismiss tlic suit Sha ^'A^I anARA t Robik 
C nr>DER Rot 5C L R, 102 

See Gon Nath CnoBfir v Brctowat Persdap 
[1. L R , 10 Gala, 697 

25. ■ ■ ' — Ig lenamt 

j iircAaser -Cieil Brocedtire Code, 2So9, s, 260 —A 
purchasi-d at a Shenft s sale, iii the name of his sou, 
the interest of a mortgagee lu ccrtaiu pn petty, and, 
before Act \ III of l8o9 came into operation, insti 
tutc-il a Slut in Lis own name to recoaerthc iKi-ses* 
Sion of the mortgacred proportj Stld tlut the suit 
nas rightly brought, if the son's eonseut could be 
shown Qinrrc— AMiat is the effect of s 2CJ 
of Act ^ 111 of lSo9 on suits of this character? 
BnAIsnA>KAB XABBREBAK r. IlABnAlBABn 

‘ [1 Bom, 20 

26. Bonds, Suits on — hg 

assignee of toiiff, ajttr death of dhUcee — Bepre- 
seniatiie of ehligee — In a suit by .^1 ou a lend in 
faiourof fi, the plaintiff may show by oral caidcnce 
that the money srcurctl b> theloud was his own, but 
where it lias dietl, .4 must either entitle himself as 
h’e personal represcutatire, or make B’t personal 
nj resciitatire a party to the suit Beta I»Ar r 
\ EVTE9A AcnAKiiAK . . 1 Mad , 452 

27. ludemnitg 

bjii I — \ Ion 1 ( f indemnity was gneu to fire ptisous 
to spciirc the filelity of a iiaib ihe naih was after* 
wa"ils empl'Vi-d b\ three o ily ont of the five obligees 
1 1 the bond Seld that, o i the iiaib miscviidueting 
Iiinisilf, the thr^e ol li^rees couH ne t iiiealoaeon the 
J-cnl tiemlle — ^viitbcr in siicb chii. could the fir*. 


PARTIES— confintied 

1 PARTIES TO SUITS— eoBliouei 
obligees have sued, as the faithful service intended 
to be secured by the bond was service to five persons, 
and rot to three only PABnuTiiNATn Ror r 
Tejomot Bavehji 1. 1, R,, 6 Calc , 303 

28 ‘laif bg assignee 

on bond-~ Liabilttg of oblioee The obligee of a com* 
mob mouey-bond, of whichai^onf fide valid assign 
ment bas been made, is not liable to be made a 


XJjiUAi , 1 JliauU., 

29 ^Contracts, Suits on -Sinf/ur 

specife performance — i,lranger to lonfract — Ciitl 
Proeedire Code (Act X of 18‘'7J st 23and45 — 
A stranger to a contract of which specific perform* 
ance is sought, cannot be a party to tbesuit UTiero, 
therefore, the plaintiff sued as against one defendant 
for specific performance of a contract to sell land, and 
as acainst another for a declaration that ho was not 
entitled to any charge upon the said lands —Seld that 
the latte- defendant wis improperly made a party to 
the sui* LccEmuET Ookebda r Fazui-ia Cab 
SDMB noT I. L. R., 6 Bom , 177 

30 Suit for specxfc 

performance— Beeexiei — 'Vbcrc tbv receiver in a 
suit had, by order of Court sold certain proportj lu 
the suit, and had eieentcd the contract of sale in hts 
own name, a plaint pravingfor specific pcrformanct 
a,.niDst the purchaser Jor refusing to complete the 
c ntract was admitted with the reeiiver as c plain* 
tiff, be having obtained leave to siu tViiKlVsox 
GANOADnAB biBSAB 6 B. L. R , 480 

31. .Suit for speeifc 

performance — In a stiit for specific performance of 
a contract, — Seld that the principle laid down m the 
cases of DeZfoiiyAfoa V J/oney, Z It,2Ch App 
166, and Luchumscg Ookerda v fasulli Cniium* 
b> og, I L B ,5 Bom , 177, — oir , Ihvt a stranger to 
the contract cannot be a party to the suit —is only 
applicable where from the plaintiff’s c’lse it appears 
thit a third party not a partj to the contract, has 


32 . . . .. .Suit Ig mortgage 

eeilhont eo'thaiers — AHiere a mo-tgarc loml was 
cAicutcdin favour of the plaintiff nlo ic the fict that 
there were other persons members of the joint familv 
co-sh*rcrs with the plaintiff did not rentier it tiecfs* 
sirv to make them parties to a suit on the r'ortga.i, 
as the plaintiff riirht be regard <1 ns contracting on 
hihair of himself and the o’her mrmlcrs of th« 
fimily ns uudi'cloi'ol principals Rr‘>OSEV v-ivoit 
r --ooDisr Lali I. L. R , 7 Calc , 730 

CIO C. luJL, 203 

33 — — — — — — — Agreement to 

share profits of tea le—Suil fir sk ire on hr agree* 
traf — lonr pcr«ois each of whom ciwnitl a giiimug 
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PARTIES — continued. 

1. PAETIES TO SUITS— conJJemKec?. 

factory, entered into an agreement, wliicli {inter alia) 
provided that they should charge a uniform rate of 
fl4i-8-0 per palla for ginning cotton ; that of this 
sum, U2-8-0 should be treated as 'the actual cost of 
ginning ; and that the remaining fl2 should be carried 
to a common fund, to. be divided each year between 
the parties to the agreement in proportion to the 
number of ginning machines which each of them 
possessed. The agreement was to be in force for four 
years. The other parties had carried out the agree- 
ment, but the defendant, although he had carried the j 
B2 to a separate account, refused to pay the plaintiff | 
his share of the amount. He also refused to pay the ; 
other two parties their shares. The accounts had 
been duly made up, showing the sums which the 
defendant under the agreement had to pay both to 
the plaintiff and the two other parties to the agree- 
ment. The plaintiff sued the defendant for his share. 
The defendant contended that the plaintiff ought 
to have made the other parties to the agreement 
parties to the suit. Held that the other parties to 
the agreement were not necessary parties to the 
suit. The accounts had been made up and were 
admittedly correct, and they showed that the defen 
dant had nothing to receive from auy of the parties 
to the agreement, but that he was indebted in a 
definite sum to the plaintiff. Hakibhai ManekuaIj 
'll. Shabatali Isacji . I. li. R., 22 Bom., 861 

34. Co-contractors — 

night of some of several co-contractors to sue alone 
— Refusal to join in the suit as plaintiff, Hffect of. 
— Where two parties contract with a third party, a 
suit by one of them making the other a co-defendant 
Ought not to be dismissed merely because the plaintiff 
has not proved that the co-defendant had refused 
to join as a co-plaintiff. Pvabi Mohun Bose v. 
Kedabivath Eot . . I. L. R., 28 Calc., 409 

Ptaei Mohan Bose v. Hauin Chundee Rot 

[3 C. W. N., 271 

Taeini Kant Lahiei v. Nund Kishoee Pateo- 
HOVIS 12 C. L.R., 588 

Bissesshe Eot Chowhhet v. Beojo Kant Eot 
Cho'wdhet . ..1C. W. IT., 221 

Contra, Dwaekanath Mittee v. TaeaProsunna 

Eot . , . . L E. R., 17 Calc., 160 

35. Co-sharers— J'oiwfier of par' 

ties — Right of co-sharer to sue alone. — Unless there 
is a special provision of the law, co-owners are not 

\ permitted to sue through some or one of their mem- 
bers, but all co-owners must join in a suit to recover 
their property. The defendant cauuot-be deprived of 
his right to insist on the other co-owners being joined 
on the record by the fact that they approve of the 
suit being brought by the plaintiff alone. Bax- 
KEISHNA MoEESHVAR KhnTB V. MUNlCIPAIiITT OP 

Mahah . . . . I. L. B„ 10 Bom., 32 

36. Suit for arrears 

of rent — Appeal, Amendment on. — lu a suit for 
arrears of rent of the plaintiff’s, share of a talukh, it 
•appeared that in the year 1279 a batwara was 
effected of the v.amindari in which the talukh was 


PARTIES — continued. 

I 1. PARTIES TO continued. 

I situated, and that the talukh ceased to be held exclu- 
j sively by the plaintiff, but was divided between him 
I and certain other persons, who were not made parties 
' to the suit. Held that all the co-sharers should 
; have been joined as parties, and that, as this had not 
been done, the suit was bad. Obhot Gotinb Chow- 
Ehet r. Hhetchhen Chowbhet 

[I. li. R., 8 Calc., 277 

37. Lease — Sui t bg 

07ie of several joint lessors for his share of rent.— 
One of several joint lessors of certain land sued the 
lessee for his share of the rent payable under the 
lease to all the lessors, making the other lessors 
defendants. Held that the suit was not maintainable, 
and the making of the other lessors defendants did 
not cure the defect in the suit. Manohae Das v. 
Manzhb Am . . . I. L. R., 5 AIL, 40' 

38. Suit f 0 r ej e ct- 

nnent — Landlord aoid tenant — Fossession, suit for, 

I bg one' of several proprietors. — ^The owners of a 
13-anna share of a julknr sued to eject a lessee on his 
refusal to pay an enhanced rent. Held that he could 
not, be ejected by a suit brought by one only of 
several proprietors. , A lease granted by all the pro- 
prietors cannot be varied or terminated at the suit of 
one. Boexte Satee v. Akeam Amt 

[1. li. R., 4 Calc., 961 

39. ^ Stiit for posses- 

sion — Lessors. — Plaintiff sued to recover possession 
of certain land said to have been included in a talukh 
pottah given him by tbe zamindars, alleging that 
defendants were obstructing his possession. For tbe 
defence it was aveiwed that these lands fell within a- 
9-auna share which belonged to one D, and that by 
process of sale they became tbe right of other parties 
under \ybom defendants held as lessees. Held that 
it was unnecessary to make the lessors on either side 

i parties in the case. Nagtje Chand v. Dooega Doss 
i Chowdhet. .... IIW, R., 137 

40. Suit by 00 -sharer 

against mortgagee for share of profits — Act XI F 
of 1863, s. I. — A co-sharer can only sue .such persons 
in the EeVenue Couri, under cl.- 2, s. 1, Act XlV of 
1863, as are appointed or entitled by custom to make 
the collections of rent on behalf of the proprietary, 
body of the estate or any part thereof, and who are 
bound to pay the revenue and village expenses, and to- 
account to co-parceners for receipts and expenditure 

I .-IS their representatives. Seee Kishen r. Esheee 
j PUBTATTB Eai . • . , . 2 Agra, 299- 

41. — Debtor and creditor. Suits 

between — Bond — Suit for a share of a debt — - 
A, B, and C were uterine brothers, Mahomedans, to- 
whom jointly a sum of money was due on a bond. A, 
the elder brother, sued the debtor for recovery of tbe 
debt, and, after successfully resisting tbe claim of 
jS’s widow to be made a party to the suit, obtained a 
decree for tbe principal and interest to the date of 
decree, together with subsequent interest and costs. 
A realized the decree for tbe principal and interest to 
the date of decree only. ■ JS’s widow, on behalf of 
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PABTISS — conltnued 

1 PARTIE" TO SUITb-con^jnuei 

herself and twj mjnor sons, sued A for the share of 


of her two daughte-s. I«CEFkmS3A v EOTTaBAN 

Jak 2 B L Bm, Ap 1 1 

42 3 ru»teet for 

lenejit of creditors —Tb.o creditor of an iBsolrent 
who has assigned all his property to trustees for the 


[I li B , 3 All , 709 

43 — • hy trustees 

of deed for henejit of creditors to set aside attach 
ment — To a suit bv the t’^isutcs of an assigntoent for 
the benefit of hia creditors by an insolvent trader to 
set aside an attachment by an execution creditor who 
did not assent to the assignment it is not necessary 
to make all the credito’-a parties Stepdeksow t 
BATTMaAETWEE 3 Agta, 104 

44 — — Declaratory decrees— 

to dtelare potiake forgeries— Interested parties — 
la a suit by a superior holder representing the 
eammdar by whom ccrtaift potta! s were oncge<l to 
litre heel granted) fci \ declaration that the pottal s 
were forgeries against a party holding a portion of 
land by a title denred from leasees under those 
pottaha it was held that all the partiea interested m 
and holding uadco the po^tahs should be made parties 
to the suit on the pnntii to that all persons who arc 
interested in the (lucstioa must be nude purtics to a 
suit m a Conrt of equity DcEnEFKA jionoir Ror 
T AMEEnoocDEEif MAnotiBu 13 "W. E., 247 

45 jSii# for dtcla^ 

ration of right against proprietor- JgHt —\n a 
suit for declaration of right against a proprietor of an 
estate it is necessary tint the proprietor himself, and 
lot his kanndah only, be male n party to the suit 
A decree against the kani dah cannot bind the 
{ropTietor Madiio I.ao Apa r ThakoOe Ptn 
SHAD 3 Agra, 127 

40 I^jectment, Suit for— 

lased on lease fron Qoternment—Qoremment 
as party to suit — If the plairtil* in an eyectinent 
snit can make ont a legal title to the land he is 
entitled to maintain a suit against the lersoo m 
actual juridical possess on of such land for its 
recfivery without making the person under whom 
the Litter claims to hold a i>artv to the aoit fco 
where plaintiffs based thrir title to the land in 
dispute on a lease granted bj Government gmng 
occupancy right to tbcir p’-edeces'or m title andiutd 
the defendants in ejectment and the defcndinta 
claimed to loll the lanl under an occupanev title 
confcTTcd on them b% Government iabae<iucnl ti 
tl c plan tiff’s lease it was feld that though Govern 
mentmizht haie properly been made a party sf» as 
to bind it I y the decree and prevent fnturo litigation. 


PABTIES — continued, 

1 PARTIES TO SUITS— coBfinuerf 
it was not a necessary party to the suit KAsni 
r Sadasutt Sakhaeait Sdet 

[L L E , 21 Bom , 229 

47 Cictl Irocedure 

Code (1S82J s 32— Joinder of parties— Chance tu 
character of suit — In an ejectment suit by a land 
lord against his tenant, the Court shoul 1 net bring c n 
to the record the pcrsoi from uLom the plaintiff 
h Ids the land noi persons claioniig to hold it from a 
third party nor such third parti ‘^A^EAnA^ 
AlRAYAIfAlf r Anamhasabatanattav 

[I L B , 20 Mad 375 

4 fi Endowments Parlies to su t 

on behalf of temple — The samudayt of a temple is 
tot competent to bnOe, a suit on its behalf The 
proper parties to sue are the uralers (trustees) 
Kasia Vaeae 1 K.Biaiii.£s Aaubudbi 

[L D B., 3 Mad , 270 

49 — — Suit to redeem 

lands belonging to temple — Aijent— -Persons in 
tehom temple is lested — Plaintiff alleging himself 
to be kaTaima samudayam ” of the Mnlamal 
Ayyappan devaswam sued to redeem lands which 
hid been mortgaeed by the deiasaain SeUl that 
he was not entitled to maintain the suit that tbe 
uralers are the persons in whom the estate and pro 
perty of the temple is vested and that the plaintiff 
was an a_ent accountable to tbe uralers and 
subject to be dismissed by them for misconduct 
KlTAJOHbBBl ^AUBUE t AlLAKUbTEW 

[I L R.SMad.ie? 

60 — Agent — Person 

in tehom temple is rested -A knrayma snmudninm 
of a Malabar devaswam is merely an agent or manager 
with a proprietarv and hereditary n,.ht m his 
office The 0 vnership of the property of the dii asw iin 
I* vested lu the uralers who are the proper partus 
to sue tbe tenants of the dciaswam lands PATI^ 
nAElEAT Keishwan Uam NAirniAr r Ciiekitp 

MaIUEEAL NlLAEAVPAa BcATTATiricrrAP 

[L Ii. R , 4 Mad , 141 

61 Svitf or property 

lelongina to — Joint riuli^ahs— Joint truifees 
Wbcrc projKTty lelongii,^ to an cndwnuit m 
sought to bo recovered from a third parti, wlo 
ass^s tliat he is the owner thereof, all the mutwahs 
of tbe endowment should he made parties to a suit 
instituted f r the reco'cry of such propertv Sieii 
of the mutwahs as refuse to join as plaintiff* sho i1 1 
be made defendants UECncUALr OLiriLAii 

[I. li. B , 11 Calc,, 333 

62 — ' — “ hon joinder of cj 

necessary parto—Suil to set aside alienation of 
dehmttur lards— Trnst for reheious pnrposn — Th« 
reprcsiutatucs of three out of four Hindus nlo 
were joint scbail*. managing debuttur property, sued 
to have an alienation made by (be fourth set ait 
alone, act aside They did not make the latter a 
jarty tolhe smt , no* did the plaintiff* aik theau **• 
ance (f (he Court to make bun one, uni r a 73 
of Act ^ III of I8v9 Held that he was a nceessary 
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PARTIES — continued. 

1. PARTIES TO continued. 

party. It ivas not enougli that he was a member of 
the body of sebaits; and although indirectly he 
might have gained advantage from the suit brought 
by the other sebaits, this did not suffice to connect 
him with the suit as a party to it. No ground for 
making an exception to the general rule was presented. 
RaJENDEONATH DutT V. MAHOMEDTjAL 

[I. L. R., 8 Gale., 42 

53. Executors— Will— Hindu Wills 

Act (XXI of 1870) — Succession Act (X of 1865), 
s. 179 — Prolate and Administration Act fV of 
1831), s. 4~ Hindu toill made outside Bombay 
relating to property situate -partly within and 
partly outside Bombay — Probate of such will, 
Hfect of—Pepresentation of the estate. — One L 
died at Surat in 1873, possessed of ancestral property 
situate partly in Bombay and partly in the Surat 
district. He left a widow, B, and a minor son, 
M. At his death he made a will bequeathing his 
property to his son, and appointing certain executors 
to manage the property during the son’s minority. 
The son died in 1877, leaving a minor widow, H. In 
1879 one of the executors obtained probate of JJ& 
will from the High Court. In 1824 a suit was 
filed, on behalf of the minor X, against her mother-in- 
law, B, to recover possession of the property covered 
by the will of L. One of the defences to the suit 
was that the property in dispute had vested in the 
executor, who had obtained probate of the uill, and 
that, as the defendant held the estate under the 
executor, the suit was not maintainable without 
impleading the executor. Held that the executor 
was not a necessary party to the suit. S. 179 of the 
Indian Succession Act (X of 1865) as iucorporated 
into the Hindu Wills Act (XXI of 1870) did not 
apply so far as it related to property outside Bombay. 
The property in dispute was situated in the Surat 
district. It was joint ancestral property. On the 
father’s death, it vested in the son by survivorship, 
and on the son’s death, it vested in the sou’s widow, 
the plaintiff in the present suit. Under the provisions, 
therefore, of the Probate and Administration Act 

■ (V of 1881), 8. 4 (if that Act can be held to operate 
at all in the mofussil before a notification is issued 
under s. 2), the estate could not vest in the executor, as 
it had passed by survivorship to another person long 
before the Act came into operation. Bai Haekor. 
-v. Makeekeae Rasikeas . 1. Ii. R,, 12 Bom., 621* 

54. Administration, 

Suit for— Application for appointment of receiver 
— Civil Procedure Code (1882), . 9 . 438. — Where a 
Mahomedan testator had by his will appointed three 
executors, only one of whom had acted .and got 
possession of the estate, a suit by the testator’s 
widow for administration of the estate was held 
sufficiently well constituted for the purpose of a 
motion for a receiver, although only the executor 
wl o had acted was made defendant, the other two 
executors not being parties to the suit. Quesre — 
Whether it would not be necessary to add the said 
two executors before the suit came on for hearing. 
Haeizabai V. Abdul Karim 

[I. L. R„ 19 Bom., 83 


PARTIES — continued. 

1. PARTIES TO STIITB— continued. 

55 . . Government — Suit to ques- 

tion act of State — Suit against Q-overnment. — To 
question an act of State, directly or indirectly, 
the contention must be raised in a suit duly consti- 
tuted, to which' the Government must be made a 
pai-ty. Umjad Ally Khan r. Mohuaidee Begum 

[10 "W. R., P. C., 25 : 11 Moore’s I. A., 517 

56. — Sec ret ary 

State — Cause of action - Stat. 21 4' Viet., 
c. 106, s. 65. — S. 65 of 21 & 22 Viet., c. 106, does' 
not constitute the Secretary of State' a body cor- 
porate, but simply lays down that that officer 
and department are to be sued as a body corporate. 
A suit therefore brought against 'the Secretary of 
State is not one against any person or any real body 
corporate, but is one brought against a nominal 
defendant, such nominal defendant being put upon 
the record merely to enable the plaintiff to obtain the 
remedy secured to him by s. 65. DoxA Naeain 
Tewaey V. Seceetarv oe State eoe India 

[I. L. R., 14 Gale., 256 

57. Suit for redemp- 

tion of gat kuli tenure. — Where, in accordance with a 
stipulation in a mortgage-deed of gatkuli land, the 
mortgagor gave in arazinam.a to Government by which 
he gave up all claim to the land which was granted 
to the mortg.agee— A'eZd, in a suit to redeem the 
mortgage, the Government was not a necessary" party : 
it is only a necessary party in cases where the nature 
of the tenure is in dispute. Ranu valad Avaji 
Mali v. Ramabai kom Mahadu Mali 

[6 Bom., A. G., 265 

53, — — — Callecioi — Suit 

to get property registered in name of vendee —Beg is- 
iering officer. — To a suit against a vendor to compel 
him to procure the transfer by the revenue author- 
ities to the name of the vendee of the registratPn 
of the property sold, the Collector (the registering 
officer) must be a party. Manga?j:ma d. Timmapaiya 
. [3.Mad., 134 

59, . — Collector — Suit 

for partition — Necessity of Collector as party.— In 
a suit by a shareholder of a joint estate to establish .a 
right to partition, the Collector need not be made a 
party, unless the public,revenueis jeopardized by the 
contemplated partition. Bama Soondueee DabEE 
Choutjheain V. Kashee Kissore Roy Chowdhey 

[22 W. R., 245 

60. - — ^ Suit for muta- 

tion of names in register.- — The Collector of the 
district is a necessary party to a suit by a xnirchaser 
against his vendor to compel mutation of names in 
the register. Vieasami v. Rama Doss 

[I. L. R., 15 Mad., 350 

•61. Suit to set aside 

sale for arrears of revenue — Seoretari/ of State — 
Civil Procedure Code, 1877, ss. 32, 424.— The Spere- 
tary of State is not a necessary party to a suit to 
set aside a sale for arrears of revenue, but the Gov- 
ernment have such interest as would, on their appli- 
cation, entitle them to be made a party. . 8. 424 
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PARTIES — cont timed 

1 PARTIES TO SUITS— eoBiinwfrf 
of the Ci\ il Proceilure Code does not preclude a Court 
fioin adding the Secretary of State as a necessary 
party under 3 32 of the Code Bai SIokoovd LAit 
1 TiRJtrpuirv Roy 

[I L R,0Cale,271.11C. L R,48a 

62 Suit to »et aside 

sale for arrears of retenue — Secretary of State for 
India — Sei jtAicata — A Collector had sold an 
estate purporting to act under Act \T of 1859, for 
i supposed arrear of rorenne. There was howe\er, 
oulv au erroneous dchit la the Collectorate hooLs 
a.ainst the estate, in ctccss of the revenue actually 
assessed uj on it, chargeable against it, and due from 
1 *^ In a suit brought to set aside the sale in the 
Courts bclou, the Government had been made co- 
difendants but were not real oidents ou this appeal , 
and the objection was talcn, on the argument of this 
appeal and by previous petition that they should 
be made parties, respondents Held that it was a 
nnstalen view that a decree annulling ♦he sale in 
this suit v\oild he res yudieata m mj future <iucs 
tiou or proceeding, as between the Govoiumeut and 
the unsuccessful purchaser The Secretary of State 
for ludia therefore, was not a neccssarv respondent 


I. ‘ ’ 

tli xt , mO X. , XWA 

3 C W, IT . 613 

63 ' — — to recover 

el ur lands claimed btf Oovsrnmenl as an island and 


M ho was m possession claimed to hold the lauds under 
a settlement which the Goicniment had made with 
1)13 predecessors ui title, the Goveninieut having 
three jears previously taken up the lands as forinin, 
au island Held that the Govemmeut, as clatmmga 
proprietary right in the disputed land, wasamcosiary 
pirty to the suit Ca’inox t Bissovats Apuicaei 
[5 C. L. R., 154 

84 Suit to set aside 

seitlement — In a suit by a person cluuiing certain 
luidv which had been lesnniedby the Govemmeut 
and scttlevl with anithcr party the Government 
should bo made a party ^LiitosfEl) ISBAUE r 
AVISE . 13 B L R-, F. B , 118: 21 W. R., 327 
Kbuiino Lalu ^AQ r Bniura CiicaDER Deb 

[22 W. R . 53 

65 — — Suit for posses 

ston of Ian I settle I hi Government «piM /«cre/»irc 
o»'-ner» — ^\^lc^c a puce of land has been svirrcvcd 
and settled at one time as an accretion to the estate 
ol A and at anoMier as an accretion to tlie estaU 
of U, in a suit ly A against £ for possession of 
tliv laul it is not, as a rule, necessary that the 
Government sloull be made a partv ' Jiahotnei 
isratlei inte,J3U.L 2! , IIS 21 71' 17.337, 


PARTIES— 

1 PARTIES TO SUITS — continued 
considered and etplaincd GiRunAREB ^ahoo r 
Kbba Lall Seal 2 C It R , 467 

66 Suit for posses 

Sion and declaration of nghi to participate i» cr 
permanent settlement of a nehal resumed under 
liea II of ISIO — Chur land was held bj the pro 
pnetors of the adjoining estate The chur was re 
simeil by Government m 1835 and declared to be 
liable to assessment under Regulation II of 181*^ 
The recorded proprietors of the adjoining permanently 
settled estate to which the chur was a contiguous 
accretion refused to make a permauent settlement 
with Government at the rent dcinandeiL llio chur 
vvas then field lhas by Government for so ne time and 
subsequently Rased out for temporary piriods to 
strangers lu these temporary leases Government 
reservid the proprietors rights to come iit and take 
V permanent settlement on the espiry of the tem 
p rary settlements and also reserved an allowanc 
of 10 per cent on the rent as malikainh on their 
account which sum lud been kept in deposit in 
the Collectorate treasury In 18C7 the Government 
made a permanent settlement n itb the dcfcmlant, ont 
of the recorded proprietors of the contiguous estate 
of the entire chur, and refused the application of 
other shareholders in the estate to bt joined i ■ 
the settlement The Collector, at the request of tb 
defendant applied the deposit in liis treasury 1 1 
satisfaction of the Govemmeut revenue An uusuc 
cessful shareholder brought a civil suit against the 
defendant for possessiou. and a declaration of Ins 
right to participle ID the settlement //e/d that it 
was not necessary to make the Government a part} 
KBiaaVi Cdaioisa Sandtal Cnovn>nBT c IIabisii 
CdabpRa CoownaBT 8 B L R , 524 

S C KbiSTO CnUKCEB Sakdtal r KASnSE 
KianoBE Rot CnowruBt 17 "W R , 145 

67. ■— - PohttCal Ayent 

— Superintendent of Hot — A suit for property he 
longirg to the Bajsh of Kota was brought in the 
name of the "Folifical Agent and 8ui ermfradent of 
the Kota State, on the part of the O vemment of 
India” Held that, if the Kaja was the propriLtor of 
the property, be should have been the plaintiff, or, if 
his right and Interest therein liad passed to Gov 
emmeot, the Government should liave been the plain 
tiff, but the Political Agent and Superintendent of 
the Kota State was not entitled to sue for the p-o 
perty OiBDnAEr Dis r Povviftt 

[I Ij. R , 2 AIL, 690 
88 ■ ■ ' ■ — ' ^ujf apainst 

Oorernment — Local Government — In inits 1 rough' 
again»t the Gov emment eo nomine under the Code of 
Civil Procedure, the Local Government must be con* 
Sidcred as the party lucil SrOBABirA JlrOAU r 
GoTEByaENT . 1 Mad, 280 

60 

Act ff' of 1S78J$ ss 29 and C7~Sail fur montv 
illeyaUy levied by a farmer of allan rerenne-^ 
Collector — The Collector is no* a necessary party to 
a suit brought against a farmer of abkan revenue for 
a refnad of money illegally levied at Lis tns'ance by 
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PAHTIES ‘-contiiwed, 

1. PARTIES TO SUITS— conG’HHcrf. 

the Collector under s. 29 of the Boinl)ay Ablcavi Act 
(V of 1878). S. 67 of the Act expressly exempts the 
Collector from responsibility. Natiayan Vunktt v. 
Sakharam Nagtt . I. Xi. B., 11 Bom., 519 

70. : Specific lieh’cf 

Act fl of 1877J, s, 42 — Ohsiruciion to alleged 
highwag, — To a suit by an owner of land under s. 42 
'Of the Specific Relief Act against one of the pnblic 

who formally claims to use such lands as a public 
road, aud who thci-eby has endangered the title 
of the owner, it is unnecessary to nialro the Secretary 
•of State a party. CmrNi LAin v. Ram Kistikn 
Sautt . . . . I. L.E.,. 16 Calc., 460 

71. — Stiii for decla- 

ration of title against a Mtinicipalitg. — The plain- 
tiff sued a Municipal Council, under the Madras 
District Municipalities Act, for a declaration of his 
title to a certain structure situated in the limits 
of the Municipality and of his right to put a roof 
'Over it. The structure was found to belong to the 
plaintiff. Seld that the Secretary of State was not 
a necessary party to the suit. KEisirNAyYA v. 
BeiiIiABY MuNicirAi CouNcn. 

[I. L. K., 15 Mad., 282 

72. Husband and wife — Iltght to 

site — Sindu woman, — A Hindu woman may at all 
times sue cither alone or jointly with her husband. 
BnoYEXJB Chutoer Doss v. MAnntnj Chttkiier 
Paeamaniok . . . .1 Hyde, 281 

73. ■ — — Hlarried Wo- 

man’s Fropertg Act, 1874, S — Suit for separate 
property .—'fa. a suit against a woman married before 
1865, in respect of her separate property, it is not 
necessary to maho her husband a co-defendant. 
Stephen v. Stephen . . 10 C. L. B,, 536 

74. ~ Wife added as 

party — Portion of estate purchased with her sepa- 
rate properly, — Wife made party to the suit, on the 
ground that a building on the estate was erected 
by her husband with money forming her separate 
estate. Gotogopae Dhtt v. Bishonath Ghose 

[Cor., 41 

75. ^ Practice — Wife 

having an Pnglish domicile suing without her- 
husband, — Case in which it was held that a wife 
having an English domicile is capable of suing with- 
•out joining her husband as a co-plaintiff. Hughes 
V. Deehi and liONBON Banh I. Ii. B., 15 Calc., 35 

76. Sindu w i f-e — 

Transaction in her oion name — Wife’s right to sue 
without gaining husband . — A Hindu wife, living 
with her husband, brought a suit on a deed of mort- 
gage e.vecuted in her favour. Seld that to enforce 
'her rights under the deed she need not join her 
husband. Mahada Sundaei Dabi v. Mahananda 
Sarma . . . . 2 C. W. IST., 367 

77. Joint family — Suit by one 

member for specific share. — To a suit by one member 
of a Hindu joint family, living under the Mitakshara 
law, for a specific share of the joint family property, 


BABTIES — continued, 

1. P.<VRTIES TO SUrrS-co»i:iK«ei. 

all the members of the family arc necessary parties. 
Nathuni Mahton i). Manbaj Mahtoh 

, PL L. B., 2 Calc., 149 

See PAUAiAiin Singh v. Lhchhunbutty 

[12 W. B., 250 

SUDABUET PeESHAH SAHOO f. Lo'J’P All Khan. 
PnoOEEAS Kooee r. Labea Juggessue Sahi 

[14 W. PL., 339 

S. S. on review Phooebas Kooee r, Laeea Jtjg- 
gesshe Sahoy . , . , 18 W, B„ 48 

Gokooij Peeshad V. Etwaei Mahto 

[20 W. B., 138 

78. — Suit to establish 

right^ belonging to Sindu familg — Recessarg 
parties. — Ko member of an undivided Hindu family, 
except the manager of the family, as such, is entitled 
to bring a suit to establish a right belonging to the 
family without making the other members of the 
family parties to the suit. Aehnaohaea Pielai r. 
VriniAEiNGA Mhbaeitae . I. Ii. E., 6 Mad., 27 

79. Suit to set aside 

alienation of ancestral property — MitaJeshara — 
Legal necessity. — J L and S 2f, brothers, members 
of a joint Hindu family subject to the Mitakshara 
law, hon-owed money by absolute and eonditioual 
sales of tlieir joint estate. -After the death of J L, 
his sou L P brought a suit against the alienees to 
recover possession of the lands by reversal of the 
deeds, as to one-half share thereof, which he claimed 
as the share of his father J L, on the giOiind that 
there had existed no legal necessity justifying J L 
aud H 2V ill alienating tlio property, Neither H if, 
nor any one representing him, had been made a party 
to the suit. There was nothing to show that the 
family had been separated, or the property parti- 
tioned, Seld the suit should have been brought by 
all the joint members to set aside the deeds. If the 
other members refused to join as plaintiffs, they 
should have been made defendants. Rajabam Te- 
XVAEI V. LACHMAN PeASAH 

[4 B. L. B., A. C., 118 : 12 W. B., 478 

Sheo Chhen Naeain Singh v. Chhkeaeee Pee- 
shad Naeaen Singh . . . 15 W. PL., 436 

80. Manager of 

point family — Suit by manager alone — Co-par- 
ceners whether necessary parties — Civil Procedure 
Code fAct' MIT' of 1883J, s. 30 — Amendment of 
pleading — Plaint amended in second appeal by 
adding parties. — The plaintiff as manager of an 
undivided Hindu family sued to recover possession of 
Certain lands from the defendant. The defendant 
contended that the plaintiff’s minor brother and uncle 
yvho were his undivided co-parceners should be 
made parties to the suit. The Court of first instance 
held that the plaintiff as 'manager could sue alone, 
aud passed a decree for the plaintiff. The first Ap- 
pellate Court reversed the decree, holding that the 
plaintiff could not sue alone, except under the provi- 
sions of s. 30 of the Civil Procedure Code, which had not 
been complied with. On second appeal to the Higii 
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TAHTIIjS — continued 

3 PARTIES TO SUITS— conftnuei. I 

Court — R*1d that the defendant was entitled to have 
the plaintiff s uncle and minor brother placed on the 
record either as co-plaintiffs or as defendants The ' 
right of a plaintiff to assume the character of manager | 
and to sue m that character rawes a question of fact 
and law which vanes as the other members of the 
family are minors or adults, and therefore the 
defendant js always entitled in such suits, when the 


[I L R., 12 Bora,. 168 

8L Transfer of 

Property Act (IV of 13S2), s 6o — Suit for sate on 
mortgage "by fattier icxtkout joining tons — Ao« 
joinder of parties ~ Transfer of Property Act 
(IV of 1832) s 65 — ^To^ice tf interest tn mart 
gaoed property — of son to pay father*t 
debt inourreddurtng son s «ntn<3f«/y — UepreseniaUee 
eipaeity <f father — Antecedent debt — Mortgage-^ 
Ciiil lroctdure Code (Act XlV of 18^2) ss 23 
42 — In the case o! a joint lllitakshara family con 
Bisting of a father and a mmor son where the father 
executed a mortfcagc bond hypothecating ancestral 
family property (lunng the minonty of his ion and 
the mortgagee with notice of the interest of the son 


not proved to have been incurred for or im 

moral purposes -'Meld per Gno3E J that the 
share of the son m the ancestral property was liable 
for the satisfactiou of such decree notwithstanding 


b 85 of the Transfer of Property Act lass down 
only a rule of procedure , and the words ‘ all person ' 
in the section could lasc hardly been intended to 
melndo a intalwsbara son — much less a minor son — 
111 a suit where the father 18 sued m his npresenta 
ti\e capacity Sum} Pansi Koer -i Shea Pershad 
Singb J I It 5 Cate USi L P 6 1 A SS 
Pissessur Lai Sahoo V Luehmitsur Sinji 2> P 
GI A, 233t 5 C L P 477 Aafiomi Paluasxn 
s l/odtin J/o/wrt J L P, 13 Calc 21 h P, 13 
J A, I DouM Pami Jfehr Chand I L P t 
r<ifc,70ri P , 14 1 A 1S7 , Pursid Naraxu 
Sing\ V Jfo«oofno» ■SaAas I L P ,S CaJe^&lo 
phagbut Persal 'T Qirja Koeftl L» P 1 15 CaV 
717 1 L P 15 I A , 99 Mohahtr Prosai r 
Mahesirar 2>alh AoAai, I I P > 17 Cate 5S4 
J P,17I A ll , Jagabhat I^lubhair pAnian 
■dst JogjicandaSi J L Ptll i3om^S7» rcliCd or 


FARTIBS — CO itmued 

1 PAETIES TO SUIT^-caniiaued 

Projfld s Kallu I L S , 17 All, 537, 
dissented from SjudEmam Momta'uddin J/aAo- 
med T Paj Coomar Pass 23 TV P 187 
Ratnasamayyan v Virasami Ayyar I L P ,21 
Mad, 222 Palam Qoundan v Pangayya Ooun 
dan, I L P 22 Mad 207, referred to Semite — 
(a) m th case of a jomt Mitalshara family con 
sstiog of a father and minor sons the father is 
neccssanly ' the manager of the joint family aud, 
as such for all purposes is the representative of the 
family , (A) and where the father the managing 
member, mortcages family property for an ant ceden 
debt and a suit is brought and decree obtained 
I against the father, such suit and decree should be 
regarded as instituted and pronounced against him m 
his representative capacity (e) and that, if a son 
after a decree being obtained against the father upon 
a mortgage executed by the latter sues to haic i* 
declared that his share is not liable to satisfy the said 
decree or aftei a sale in execution thereof sues to 
recover possession of his share he cannot succeed 
unless he proves that the debt was contractrd for an 
immoral or illegal purpose or that it was of an 
illusory character Per nanrvoTOV J that 
having regard to tlu provision of s 85 of the Transfer 
of Property Act and those of ss 28 and 42 of the 
Civil Procedure Code the mortgagee was bound to 
male the plaintiff (the son) a party to the mortgage 
suit and that not having done so he was no* 
entitle] to obtain a dcirec affecting the plaintiff’s 
interest 111 the inertcagcd property Phairani Pra 
sad V Latlu T L 11 17 Alt 637 f llowCd 
PotAschildv Commissioners of Inlai d Perenue L 
} 2 Q P 142 Pamasnmouyan i 7 trosami 

Ajysr 1 L P 21 Mad 222 Palani Oouadan 
% Pangayya Ooundan, I L It 22 Vat 207 
referred to 


82. — — Manngtr lease 

granted 6y iHonayer— *«»< for rei t — Co slnrers — 
A manager of a joint Hindu family who as such 
bos granted a lease is during his lifetime the only 
person to sue for rent due under the lease but after 
bis death 1 is so i who bas not succeeded bis fatl rrin 
the uianagcment cannot luo without jo ning the 
other me bersot the joint family a« partir* Dida 
\ Phan P J 2376 p 11 and Snad FafuUn^ 
Pola P J JSS-i, p 33 foUowcd PatibhXI 
LuLCBnai Ooraui Daiaciiai 

[I. Xi IL, 18 Bom , 141 

83 Suit on bond 

given «" name of one member of join* family for 
loan madsoutof joint family funds — S loan was 
mode to the dufeedant out of joint family funds 
and a bond f r the amount was given in the name of 
nno of the members of the joint family He sn«l 
tic defendan* on the bond ZTeW tlat thcoMiff 
members o! the joint family were n t ncciaxary 
j parties. Haei tAsrnrv KAifAT c AfAHAnr Da» 
Oatsa . • X- 1*. H., 20 Bom., 433 
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PARTIES — confhnipJ. 

^ 1. PARTIES TO SUITS— cojiO’Hjferf. 

84. 21 a n a ff e r f>f 

Joint familtj — Suit fur 2^osscs};ion under mortgage. 
— Ill a suit for iiosscssioii undei' a mortgage where 
the managing member of the joint family was made 
a party, it was held not necessary to make another 
member of the family a jiarty also. Diiapx r. 
Bauham Dro Pr.KsiiAt) . 4 C, W. IT., 297 

85. y-; ; ; — ; — -Contract made 

ill memier of joint fniiihi in indiv idual cajiacifg 
—lUght to sue The firm of 5 tj- Co., the 

partners of which were IF S and F E, look a con- 
tract from Government on 12th November 1877 to 
conslrnct a barrel-house at the Gunpowder Mannfac- 
tory at ICirkee; and on the 28th Kovc'mberl877 the 
plaintiff agreed to advance money •' up to 1115,000 ’’ 
for the purjiose of enaiding the firm to carry out t'lc 
contract. Under the agreement, the plaintiff was to 
receive all sums to become due from the Government 
on 'the contractors’ bills, and to pay the balance to j 
the firm after repaying himself all adv.diiccs with in- . 
terest. On the same day the firm executed a power- 
of-attoniey to the plaintiff, authorizing him to receive , 
from the Government Engineer all such sums to be- j 
come due to the firm under the contract, which power- 
of -attorney was deposited by plaintiff in the ofliec of 
the Executive Engineer at Poona. In iilarch or April 
1878 W S left for England.' up to which time j 
K31,900 had been advanced by the plaintiff, and a 
balance of E.14,94;2 -.t- 10 still remained duo to him j 
after giving credit fur the sums received on the bills 
passed by the Executive Engineer. On 24th July 
1878 the plaintiff entered into a fresh agreement with 
F E similar to the former one, to make further ad- 
vances to the firm up to RIG, 000 in addition to 
E15,000 on the same terms as those mentioned in the 
previous agreemeut ; and by meaus of these advances 
the contract was completed at the end of 1879. In 
1878 the defendant obtained a decree against IF 5 
and attached the right, title, ana interest oi TF S in 

a sum of 115,034-11-9 in the hands of the Executive 
Engineer, which was then due to the fii-m on the con- 
tract. 'Ihe plaintiff, who alleged that Rl3,700-l-ll 
were due to him from the firm, applied to have the 
attachment removed, which application was refused 
on 30th September 1879, and the sum attached was 
paid to the defendant. The plaintiff sued the defen- 
dant to recover fi-om him E5, 034-11 -9. Seld that, 
although the plaintiff might be a member of an un- 
divided Hindu family, still, as the contract was 
entered into with the plaintiff in his individual capa- 
city, and as there was nothing on the face of the con- 
tract to show that the plaintiff was acting on behalf 
of the family, the plaintiff was entitled to sue alone. 
.TAGABHAI LaLBIJBHAI t). RtrSTAMJI Nasauwauji 

[I. L. R., 9 Bom., 311 

86. — Partnership — 

Infant sons — JHHakshara taw — Promissory note. 
Suit on — Nonjoinder of parties — Plea hi iar of 
suit. — In a suit on a promissory note executed by the 
defendaiit in favour of a firm whose original partners 
were two brothers, one of whom had previously died 
I leaving an infant son surviving, while the other, who 
also had infant sons, was, at the date of the execution 


PARTIES — continued. ■ 

1. PARTIES TO SUITS— 

of the note, solo surviving partner of the firm, — Eeld 
that a Hindu infant, who by birth or inlioi'itanye 
becomes entitled to an interest in a joint family busi- 
ness, docs not necessarily become a member of the 
trading partnership caiTying oii the business. There 
must be some consentient act to that effect on the 
part 6f 'the infant and his partners. Even, there- 
fore, where parties are governed by the Jlitakshara 
law, an infant need not be joined as a co-plaintiff in 
a suit by the father to recover a trade debt. Decrees 
obtained in such suits by or against the managers of 
the business are presumed to have been obtained by 
or against them in their representative capacity, and 
will be binding on the whole joint family. Bissessur 
Ball Sahoo v. Luchmessur Singh, L. R., 6 I. A,, 
233 s Petiim Doss v. Ramdhone Doss, 1 Taylor, 270 ; 
and Ramsehuh v. Ramlall Koondoo, I. L. R., 6 
Calc., Slli, referred to. LtrTcmrAifEN Chettv r. 
Siva Peokasa Modeliae I. L. R., 26 Calc., 349 

[3 C. W . N ., 190 

87. Suit for compen- 

sation for wrung — Ilemicr of joint family suing 
alone. — A member of a joint undivided- Hindu 
family is not precluded from suing alone to obtain 
compensation in respect of a loss to himself personally 
caused by wrongful destruction of property in which 
he had a definite share. Gobee ICishen Gossain 
V. Rtbai.-d 9 W. R., 279 

88. Bond in favour 

of one undivided brother for the benefit of himself 
and others — Suit by promisee alone. — In a suit ou 
a bond executed by the deceased father of defen- 
dants, in favour of the plaintiff, the defendants, 
while admitting the bond and the considera- 
tion for which it had been given, contended that, 
inasmuch as plaintiff had four undivided brothers and 
the deed has been executed in his name for the 
benefit of himself and his brothers, the latter 
should have been joined as plaintiffs, and that plain- 
tiff could not maintain the suit alone. Eeld 
that plaintiff was entitled to sue for the family 
debt without joining his undivided brothers, the 
contract on which the suit was based being in plain- 
tiff’s sole name and not purporting to have been 
obtained on behalf of any others but himself. 
Adaikkabam Chetti V. Maeimuthtt 

[I. L. R., 22 Mad., 326 

89. ^ Siiit by managing 

member on behalf of his undivided family, other 
members not being joined — 2Iaintainability of 
suit. — ^The managing member of an undivided Hindu 
family sued in his own name for the recovery of 
certain land and asked for a declaration that it belonged 
to the plaintiff’s family. Plaintiff had an undivided 
brother, and there was no evidence that he assented 
to or acquiesced in the institution of the suit. EeM 
that the plaintiff was not entitled to sue without 
making his brother, the other member of the undivi- 
ded family, a party to the suit. Alagappa Chetti v. 
Vellian Chetti, I. L. R., 18 Had., 33, followed. 
Mahabala Bhatta v. Kunhanna Bhatta, I. L. R<, 
Mad., 373, distinguished. Angamuthu Pedbai 

Koiakdatebb Pibbai I. L. R., 23 Mad,, 190' 
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FAHTICS— con^inufif 

1 PARTIES TO SUITS— 

90 Landlord and tenant— 

for poiJMJion — Where a lessor, who had never 
been in possession, granted a pottah of lands to which 
bis title was disputed and the lessee was kept 
ont of possession by the defendants who dispnted 
the lessors title — lltld that the lessee could main 
tain his action for possession of the lands and need 
not make his lessor a co plaintiff PBavEBiaaM 
Dbt t SiswAunnAit Seh 

[SB L K , A. 207 11 W R., 80 

91 Joint hate — Sutt 

by one of jotni letsors trio has acquired tntereti of 
the • ther — Co owners — jSuii tn ejectment by one co- 
owner — Parlxet — Oral agrtemeni tnconstateal wtth 
vntfen contract — Hridence Act (1 of 1S72J, 
t 92 — Jl and P were co-owners of certain property in 
Bombay, and by a writing dated January 1883, they 
granted a lease of the whole of the said property to 
the defendant for a term rf three years from the Ist 
llarch 1833 to the 28th Fchrnary 1836 at a monthly 
rent of H70o Subsequently to the granting of the 
said lease n* on the let SeptemiKr 1893, Peon 
Tcyed her equal and undivided moiety of the said 
property to the plaintiff On the 30tli January 
lS86, t e , a month before the expiration of the lease, 
the pla ntilf gave the defen lant notice to determine 
the tenancy, and required him to quit on the ist | 
March then next The defendant refused and 
the plaintiff brought this suit for possession and for 
occupation rent from the 1st March 18SC The 
defendant pleado 1 that the plaintiff was not entitled 
to sue alone Held that the suit was maiotainable 
by tho plaintiff alone FoBaaiM Pib Miqoubd r 
CXTBSBTJI SORAOJI Db ViroB 

CI.IiB,nBom.044 

92 Legacy, Suit for— .<fef /.To/ 

JS50 s 32 — Smt for leyacy or distnbutire thare 
under tnleslacy—Deposit — K died Icaiing a will 
directing a certain sum to be paid to M his widow 
the unexpended balance of such sum to go at the 
death of U to liis heirs Jf brought a suit agaiost 
the executors of A’s will wbch was compromised 
on the payment by them to her of a certain sum 
Tins sum she deposited with y, one of the 
members of a firm to be invested in own name, 
he pay mg her such interest as it yielded him On the 
dis<olatioii of the firm, the sum depositcil by Ji was 
made over to A’’ alone and on the death of t, bis 
estate an 1 with it the sum deposited by 1/, cauic 
mbs the Uanda of the sons of A On the death of 
Jf, the plimtiff and tnoothers were the heirs of A" 
In a suit brought by the plaintiff against the sons of 
y fora third share of tho sum deposited by V, — ITeld 
that such a suit was not a “ suit for n distributive share 
under an intestacy or of a legacy under a will ” 
within 8 33, Act 1\ of 1850 All the parties claim* 
mg to bo entitled to any interest in the snm depo* 
sited ihoull have been made parties to the salt 
JIARAV ClIlVDIlA MOOXBRJEE r AAXUArorAU 
JICTTrLiiL 13 B L. 143 33 W. lU, 71 

03 ATalntonanco, Euits for— 

Civil Proeedare Co'^e, ISS2 t ^2 ~ Sett for saain 
/eaaae# by men'erof Malabar tarwad — Aeeef/asy 
TOL. IT ' 


FARTLEIS — continued 

1 PARTIES TO SUITS— conliBned 
partset —Joinder of parties on appeal —Where a 
member of a Malihar tarwod sued the kamavan for 
an increased rate of maintenance —Held that all 
the members of the tarwad were necessary parties to 
the snit Held also the Appellate Conrt having 
reversed the decree on the ground of non joinder of 
sneh persons and directed the plaint to be returned 
for amendment, that the proper course was for the 
Appellate Court to have added tho necessary parties. 
MainiAU r Paezi I. Xk B , 7 Mad 428 

94 Riyht of tlleyi' 

tsmate ton to mainionanee — The right of an illegiti* 
mate aon to maintena ce out of his deceased father’s 
property cannot be dended lu a snit which concerns 
a p rtion o ly of that property and to which all per- 
sons in possession of the rest of the father’s prop rty 
are not parties hiARATAK BnAunn r Layeto 
U nA&Tni I L B , 2 Bom , 140 

95 Malicious prosecution. Suit 

for — Defendants not sued on tame ground of 
action — In a suit claiming damages for an nnsuccess* 
fnl criminal prosecution of the plaintiff by the first 
defendant and sanction^^dby tho second defendant as 
a Subonlinate Judge it was doubted whether the 
first and second defendants rould properly be joined 
10 such an action Oibdqabi.al Dtaidas r 
jACAKKATn OlEDSARBRAI 10 Bom , 182 

08 Minor, Suit by— Amf on be 

half of minor- Jfin/ryer —1' hero the trusts of 
manager and guardian are vested in different persons 
ao action instituted on behalf of tho minor with 
tho sanction of the Court of Wards is properly 
brought by tho manager MODnoo Soodck SiBon 
V PRirnEB Bcxittb Patn 16 W R, 231 

97. — — Minor contest 

tny irtU—hltsjoinier of, as plaintiff —A minor 
interested in ccntestiug the eiecntion and validity 
©fan alleged will by her father having been im 
properly joined with the nllegcil executors of the aaid 
will as to*pUinUfl, tho decrees of the Courts below were 
reversed anl the suit remanded m ord r that the 
minor in ght be made a defendant and a guardun <i(l 
Ulem appointed to protect her interests Kbishva* 
SAi r SovTsAi 2 Bom.. 027: 2nd Bd., 310 

03 Mortgages, Suits coucom- 

ing Mortgage by ayent — buitfor pos’etsion — 
tthen a mortgage was made by the limbardar for 
himself and as agent for the other slnrm —Held 
that in a suit for possession they should have been 
made parties as well as the Itmbanhr PpvcttrJC 
Siaan e lIiraotE Si’fQu 2 Agra, Ft 11,207 

99 Redemption Suit 


100 Self for rrdemy 

t*on — Third porfiei claiming rtd'viplion — In a 
snit for rcdemptloa of a mortgage the plaintiff may 

9 z 
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1. PARTIES TO SUITS— co«i!inue<Z. 

implead other persons who claim the right of redemp- 
tion in opposition to him. Hhoop Singh d. Rim- 
SINGH Rai .... 3 Agra, 144 

101. ■ Suit for redemp- 

tion — Suit by one co-sbarer. — W^here joint family 
property, though held in certain shares by the 
several coparceners, was mortgaged as a whole and 
redeemable on payment of the whole sum, — S'eld in a 
suit by one of the joint ^tenants, or tenants-in-com- 
mon, to redeem the whole estate, that all persons in 
whom portions of the equity of redemption were 
vested must he made parties of the suit. Uabo 
HABI BhATE V . VlTHAMHAT 

[I. L. R., 10 Bom., 648 

102. Suit for redemp- 

tion of share of estate, — Seld that any one of the 
mortgagors of his legal representatives is, if the 
mortgage-debt has been repaid, entitled to sue for 
redemption, and to be put in possession of his own 
share of the estate, whatever his coparceners may 
choose to do in the matter; and that the Judge 
should not have dismissed the suit merely on account 
of the majority of the mortgagors who disavowed 
their claim not being parties thereto, but should 
have proceeded to dispose of the case according to 
law. Hubdeo V . Ghnebhee Lael . 1 Agra, 36 

Contra, All the mortgagors ought to be joined in 
such a suit. Ram Baksh Singh v. Ram Laii Doss 

[21 W. R., 428 

And see Cases under Mortgage —Redemption 
' — Redemption op Portion op Peopertt, 

103. Suit for redemp- 

tion — Parties to such suit — Pquity of redemption, 
Interest in, of person related to the mortgagor. — The 
plaintiff sued the defendant to redeem certain Ichoti 
lands mortgaged by the plaintiff’s father to the 
defendant’s uncle. The defendant objected that the 
separated uncle and cousins of the plaintiff should be 
made co-plaintiffs in the suit. These relations of the 
plaintiff were not joint members of the plaintiff’s 
family at the time of the mortgage, nor did they 
claim any interest in the equity of redemption. Seld 
that the plaintiff’s uncle and cousins were not neces- 
sary parties. In the absence of evidence to the con- 
trary, it must be presumed that the mortgage was 
made by the plaintiff’s father in his individual capa- 
city.' If the defendant had shown that, at the date 
of the mortgage, the plaiirtiff’s father and uncles 
were undivided, it might have been presumed that 
the mortgage was on their behsilf as well as on his 
own. But this the defendant had failed to do. The 
mortgage did not purport to have been made by the 
plaintiff’s father as manager of the family, nor did it 
appear that the paiutiff’s uncle and cousins claimed 
any interest in the equity of redemption, 'the mere 
fact of their relationship gave them no interest in it. 
RAdno ViNATAK V. Dadd I. L. R., 13 Born.., 51 

104. — — Suit for redemp- 

tion or recovery of property on payment of a 
■charge — Possession after redemption by one of 


PARTIES — contimied. 

1. PARTIES TO SUITS— coniiMHed. 

several mortgagors — Adverse possession ~ Limit- 
ation.—’Ihc plaintiff sought to recover his father’s 
share iu two portions of family property, one of 
which had been mortgaged by the plaintiff’s father 
and the father of the defendant Ko. 1 jointly ; the 
other had been mortgaged by the plaintiff’s father 
jointly with the father of defendant No. 1 and the 
hnshand of defendant No. 2. The first was redeemed 
by the father of defendant No. 1 alone in 1868; 
'the second was redeemed by the defendant No. 1 
more than twelve years before the suit. The parties 
were Mahomedans, and the plaintiff had a brother 
and three sisters, only one of whom (defendant No. 2) 
was a party to the suit. Defendant No. 1 contended 
that the suit was defective for want of parties, and 
that it Was time-barred. The Subordinate Judge 
awarded the plaintiff’s claim. The Assistant Judge 
on appeal held that the plaintiff’s brothers and sisters 
were necessary parties, but that it was too late to 
join them, the suit with regard to them -having 
become barred by limitation. He therefore dismissed 
the suit. On second appeal, — Reid by the High 
Court that all persons interested iu a property, 
which it is sought to redeem or recover on payment^ 
of a charge, are necessary parties, as otherwise the 
possessor may be exposed to many suits upon the 
same cause of action. Seld also that the plaintiff’s 
brother and sisters ought to have been joined as co- 
plaintiffs, the defendant No. I’s possession after 
redemption not being adverse to them. If it was 
adverse at all, it was adverse to the whole of the 
plaintiff’s branch of the family, so as to bar the 
right of the group altogether. But that was no 
reason why the co-owners should not be admitted as 
co-plaintiffs, and the suit go on upon its merits. 
Bhahdin V. IsMAiD . . I. L. R., 11 Bom., 425 

105. — Suit by mort- 

gagee for share of mortgaged property. - A mort- 
gagee cannot maintain a suit for khas possession of 
an undefined area of the mortgaged land without 
making his fellow-mortgagees parties to the suit. 
Mahomed Ismail i;. .LALLA.DHcrNDUR Kishoee 
Narain . • , - - • 25, W. E., 39 

106. — fore- 

closure against assignee of mortgaged, property— 
Eepresentdtives of mortgagor.— In a suit for fore- 
closure, Seld that it was necessary to make the 

personal representatives of the mortgagor parties. 
He who has the equity of redemptiou is the only 
necessary party. Blaquiebe v. Ramdhone Doss 

- [Bourke, O. C., 319 

107. — Suit for mort- 

gagee —Patnidar under mortgagor. — Where the 
mortgagee of a zamindari brings a suit on his mort- 
gage against a mortgagor who, previously to the 
mortgage, has granted a patni lease of the zamindari 
to a third party, the latter should be made a defen- 
dant in order to give him an opportunity to redeem. 
Kasimdnnissa Bibee v. Nilbatna Bose 

[I. L. R., 8 Calc., 70 : 9 0. L. E., 173 
10 a L. B., 118 
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108 Suiljorpotses 

»iO» by morfyagee agatntl third party — In a suit 
foi p sscssion ns mirtpi''ee afrainst a third party. 


PARTIES — continued 

1. PARTIES TO SUITS— con^nurrf 
execution of the seeond mortpase were not free 


purpose +0 make the mortgagor a defendant in the 
suit and there is no necessity for a separate salt 
4gamst such mortgagor DooiAi SiNQn r GooiAM 
HossEiy 217 "W , 72 

109 fi’ttif by mort‘ 

^agte where property le ahenated — When a mort 
gagee sacs to enforce liis lien on property which has 
intenncdiatcly passed by sale into other hands be is 
bound to bring his action not against the mortgagor 
alone but also against the parties m possession 
Rau Yad SiKon r Laula Saitobau Stiioa 

[16 W. B , 08 

110 — " ■ Parehater at 

sale of mortgaged properti/ — A mortgaged to hia 
brother B his twelfth share in the immoveable estate 
-of the family C at B‘a rcfiueii became surely 
for A to Government A having bceo ne a defaulter 
C became liable to Government m respect of his 
defalcations S, with a mcw to indemnify C, 
transferred to him A'» mortgage C at the same 
'time ass gning to 27 a debt due hy D ia A which 
had been previous!} assigned by ^ to C OosernmeDt 
sold A s interest m the twelfth share which was 
purchased at the sale by 23‘s son, E In a suit 
brought by C against B to obtain possession of 
A*» share— iTeW that E to whom oily the equity 
■of redemption passed by the purchase at the Govern 
ment sale was necessarily a party to the suit, 
■which was accordingly remitted to the Conrt below, 
in Order that ho might be made a defend int, and a 
new decree passed upon the merits Yabcatakt 
S lTUAJI KtTLEABM r OOPAL LADKO UnAKOARKAR 

[2 Bom, 203 2nd Ed., 104 

111 — — Purchater under 

execution again ft aisett of tettator—Suit for fore 
cloiure creditor who purchases under an eiccn* 
tion against the general assets of a testator’s estate, 
takes subject to a mortgigo createtl in pinnance of 
a jKiwer contained in the will , and 1 1 a soil to 
f reclose the purchaser is rightly made a party 
Riizant Citatteiuee V Pfart Morfk Das 

[3B L R,0 C,7* IIW R.O 0,21 

112. ■ Suit by ffcond 

mortgagee to recorer } nffTiiiej when first mortgagee 
It paid ofT — Admin strator Oentral —Pepresento' 
fire of deceased mortgagor — Act TY/r" of J^67 
s 17 — Inasuitbroachtbyaieeondmortgagecs'niinst 
first mortgagees (a Imitte lly orcrpai It to compel the 
first m rtgagves to convey to him the mortgaged pre» 
mises the he ir,or legal rcprescntstire cf the deecas d 
mortgng' r is according to the balance of autliOTity, 


the mortgagor and the pUintiff was allowed (in the 
event of letters of administration being granted to 
the Vdmimstrator General) to amend hi' plaint by 
making the Administrator General a party to repressnt 
tho deceased mortgagor The plaintiff was liowev cr, 
ordered to give security for the probable costs of 
the Administrator General in the suit Vitiiaidas 
biASOTAUDAS V Kabsaksas Keshavdas 

[6Bom,0 C,76 

113 — ■ ■ Eight to sale — 

Peath of sole mortgagee tearing several heirs — 
Sale of mortgagee's rights by one of such heirs— 
Suit bv purchaser for sale of mortgaged property 
—Trantfer of Property Act fir of 1SS2J s 67 — 
Upon the death of a sole mortgagee of lamindari 
property. Ills estate was divided among his heirs one 
of whom a son was entitled to fourteen out of thirty- 
two shares Tho son executed a aale deed whereby 
he conveyed the mortgagee's rights under the mort- 
gage to another person In a suit for salo brought 
against the mortgagor by tho representative of the 
purchaser it was found that the nlamtiff acquired, 
under the deed of sale only tbe nghts in tho 
mortgfige of tbe son of the morteagee though the 
deed purported to be an assignment of the whole 
mortgage Held by tho Full Bench that the plaintiff 
was not entitl>i1 in respect of his own share, to 
roamtam tbe suit for sale ogainst the whole property, 
the other parties interested not having been oined. 
Pabsotau SaRan r Mnc I. It. 9 All., 68 

114 ' First and second 

mortgages — Second mortgagee not made party to 
suit by first mortgagee for sale of mortgaged 
property— Transfer of Properly Act fif of ISS2J 
s 85— Aofvre -Certain immoveable property was 
lDortgl^^ed in 1865 to 77, in 1871 to G, and m 
1873 again to JT In 1833 tho property was pur- 
chased by J7 the representative of O, m execution of 
a decree obtained in 1877 by C In a suit for sale 
brought by him upon the mortgage of 1871 To 

of 

' 3f sued 

* ■ of the 

• pleaded 

that, as he vrai a puisne incumbrancer 1 1 the property 
in suit at tho time of the plaintiff’s iiit agunst 
theioort •a'-ors in 1877 he o iglit to have been made a 
■ ' ‘ ■ * ‘opportunity 

■ bt ffortgsge- 
Im^Iow aik in 
he plaintiff's 

■ Hi.hCoirt. 
• s. 85 of tbe 

' mneb as the 

defen lant was in possesiio i of the mortgage 1 property 
at the time of the suit of 1877, anl Lu mortgage was 
a registered instrnmen*, it must be presumed that 
0 z 2 


toikIt 
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1. PARTIES TO SUITS — continued. 

the plaintiff had notice of its existence and should 
therefore have made him a party, and that, under 
the circumstances, he should be placed in the same 
position as he woxild have held if the decree of 
1877 had never been passed. Muhammad SamiUddin 
t'. Man Singh . . I. L. R., 9 All., 125 

115. _ - - Suit to deter- 

mine rights of mortgagee - ^Representatives of mort- 
gagors. — Case in which the representatives of certain 
mortgagors were held to be necessary parties to the 
suit (which was one to determine the rights of 
mortgagees {inter se) on the following grounds : — («) 
that the rights of the mortgagees could not be 
detei’mined without at the same time determining the 
liability of the mortgagors ; (fi) to avoid multiplicity 
of suits ; (c) to give them an opportunity of being 
present at the taking of any account that might 
be ordered as between the mortgagees ; and (d) to 
entitle the plaintiff or defendant to obtain costs 
out of the proceeds of the sale of the mortgaged 
property. Hughes v. Delhi and London Bank 

[I. Ii. R., 15 Calc., 35 

116. - — ; — Tran sf e r of 

Property Act (IV of 1882 J, s. 85 — Parties to a 
mortgage-suit— Objection in icritten statement as 
to non-joinder. — In a suit by a mortgagee against 
two of his three mortgagors, the defendants objected 
in their written statement that the suit was bad 
for non-joinder of the third mortgagor, and also 
alleged that subsequent incumbrances on the mort- 
gaged premises had been created with the concurrence 
of the plaintiff. It appear ed that the th ird mortgagor, 
as a witness, renounced interest in the greater part of 
the mortgaged premises. On second appeal, — Seld 
that the thii’d mortgagor and the subsequent in- 
cumbrancers should have been made parties as having 
an “ interest ” witlun the meaning of s. 85 of the 
Transfer of Property Act. Subban v. Abunaohaiam 

[L L. E., 15 Mad., 487 

117 . T ran sfer of 

Property Act (IV of 1S82J, x. 85 — Suit by puisne 
mortgagee on his mortgage — Suit by puisne mort- 
gagee offering to redeem prior mortgage — Petermin- 
ation of validity of mortgage between co-defendants, 
— Held (1) in a suit by a puisne mortgagee upon his 
mortgage, a prior mortgagee is not a necessary party, 
but is a party in such suit, if such puisne mortgagee 
offer to redeem his mortgage. When the validity of 
the prior mortgage is in question, the offer to redeem 
should be made conditionally upon the establishment 
of such mortgage; (2) that the question of the 
validity of the prior mortgages can bo determined jn 
this suit, between the oo-defendants. Raj Coomaet 
Dassek f. Peeo Madhub Kundt 

[1 C. W. isr., 453 

118. Prior and 

puisne incumbrancers — Puisne incumbrancer not 
made a party to suit upon prior incumbrance — 
Right to redeem . — To a suit on his mortgage by a 
prior incumbrancer, having notice of a puisne incum- 
brance, the puisne incumbrancer should be joined as ^ 


PARTIES — continued. 

• ' ]. PARTIES TO SUITS -coniinwed. 

a party. If he is not so joined, the puisne incum- 
brancer’s right to redeem will not thereby be affected 
by the decree in the suit. Mohan Manor v. Togu 
Uka, !• L, R., 10 Bom., 224; Muhammad Sami- 
ud-din V. Man Singh, I. L, R., 9 All., 125 ; and 
Oajadhar v. 3Iul Chand, I. L. R., 10 All., 520, 
referred to. Hamdab Chaudhbi v. Kabam Rah 

[I. L. R., 13 AIL, 315 

119. — Suit to bring 

mortgaged property to sale — Puisne incumbrancer 
— -Transfer of Property Act (IV of 1882J, s. 85 — 
Registration — Notice. — A and B jointly mortgaged 
certain immoveable property to X by a simple mort- 
gage-deed on the 10th September 1882. .They ag.ain 
mortgaged the same property to X on the 23rd 
Pebruary 1884. On the 6th August 1885 A mort- 
gaged a portion of the said property to Y. On the 
)2th August 1835 B mortgaged a portion of the same 
property to X. On the 21st August 1885 A mort- 
gaged a portion of the same property to Z, and Z’s 
mortgage was registered. On the 20th September 
1886, A and B sold to X the property mortgaged to 
him, and with the proceeds of that sale X’s three 
mortgages were paid off. On the 8th January 1887 
Y sued A, B, and X for cancelment of the deed of 
sale of the 20th September 1886, and for sale of the 
property mortgaged to him under, his deed of the 
6th August 1885. Y did not make Z a party to 
this suit. He did -not ask for redemption of A’s 
mortgages nor for foreclosure of Z’b mortgage. 
BTeld that, Z’s mortgage of the 21st August 1885 
having been registered, Y must be taken to have 
had notice of it, and, having had notice thereof, 
was bound to make Z a party to the suit for sale 
under his (Y’s) mortgage. Pamodar Pev Chand 
V. Karo Mahadec Kelkar, I. P. R; 6 Bom., 11, and 
Pullabhdas Pee Chand v. Laksltmandas Sarnp 
Chand, 1. L. R., 10 Bom,, 88, referred^to. Per 
MaHiMOOd, J. — The provisions of s. 85 of Act 
IV of 1882 are ’not absolutely imperative, and 
though thereunder a subsequent incumbrancer ought 
to be made a party to a suit by a pnor mortgagee 
on his mortgage, the non- joinder of such subsequent 
incumbrancer is not a fatal defect in the suit. 
Registration of a subsequent mortgage is not neces- 
sarily any notice to a prior mortgagee of the existence 
of such subsequent mortgage ; it being^ no part of a 
mortgaseo’s duty to be on the watch for incumbrances 
subsequent to his own. Mata Din Kasodhan v, 
Kazim Httsain . . I. Xi. R., 13 AH., 432 

120. — — ^.V mort- 

gagee and sale in execution of mortgage-decree — 
Grant of patni by mortgagor — Pat nidarr— Right 
of redemption — Notice — Constructive notice — 
Transfer of Property Act (IV of 1882), ss. 3 and 85. 

— A mouzah, K, was mortgaged by P by bonds 
extending from 1867 to 1879, the last bond of 6th 
.Tnnuary 1879 including the amountsborroivedon the 
former bonds. On 7th January 1872, whilst it was 
so under mortgage, the same mortgagor P e.xccutcd 
bonds whereby ho mortgaged K to the defendants, 
and in suits brought on the basis of those bonds- came 
to an amicable settlement with the defendants by 
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1 PARTIES TO SUITS— 
which on 25th February lb79 he settled K in patm 
with them, the bonus for the patni going to satisfy 
•tho mortgage debts In 1885 a suit to which the 
present defendants ucre not made parties, was 
brought by th mortgagees of the bond of 5lh 
January 1879 and, in execution of the decree in 
that suit K was put up for sale and purchased by 
the plaintiS on 21st June 1886 In a suit brought 
in 1690 against the defendants to set aside the 
patni and fur khas possession of E, it was fonnd 
that the plaintiff had notice of the patni Held 
that the defendants as patnidars had an interest 
in K within the meaning of a. 83 of the Transfer 
of Property Act and should therefore ha\c been i 
made parties to thc'sait in 1885, and thereby given 
an opportunity of redeeming tho mortgage on 
which that suit was brought KoJcxl btnyh v 
Dult Chand, B C Jj S , 243 aud i.a»tmuinutsA | 
jBibeev 2itlraina Boie,l L 2l,SCale 70 referred 
to 11 not as patiiidare they Here entitled a« 
second mortgagees to have an opportunity of redeem 
ing the prior mortgage and to be parties to that suit 
2sot haiin^ been parties, the plaintiff was not 
entitled to khas possession as against them Jiaaaei 
C/tatid y Tslwkd^e Koer, T L Jl , B Calc, 2SB 
4C L H.SSS Vimopal Lall y HolaJcee,! L 
21,5 Cale, 260 and litdha JPerahad J/isier % 
Zlonohar Dttt I L 2t, 6 Calc 817, referred to 
Jracri; Kisborg Laz Siza Deo e Kartic CnoKoes 
CnOTTOFinniA L L B , 21 Calc , 116 

121 ' Suit for sale on 

mortgage— 2>on jotndtr <f farUes — Jaxrtt Binifti 
famtlg—iiu\t Jor tale on mortgage Ig father 
teitAflsf joining sons—Tranftr of froperig Act 
(IT of 1S'*2J, s 85 —When a plaintiff mortgagee 
institutes a suit for sale under s $S uf Act 1\ of lb83 
against his mortgagor, who is the father of sons m an 


PABTIBS— eontissed 

1 PARTIES TO SUITS— eonfinaed 
and llABX Ram v Bishkath Siyon “ 

[I L. B., 22 All , 408 

122. Transfer of Pro- 

pertg Act (IX of 1632), s 65 — ilortgtge smt 
against Hindu mortgagor and tico sons-~i>ale of 
mortgage premises — Subsequent suit for share of 
a third son — A Hindu, haaiog three sons, executed a 
mortgage in faiour of the defendants, who snbsc 
qnently obtained a decree for sale on the mortgage 
and brought the property to sale in execution and 


whether there was really a debt owing by the father 
to support the mortgage Qatrre — Uhether Bha 

tcaai iratads Kallu I L It 17 AH, 537 lays 
dona the right rule with reference to Transfer of 
Property Act s 8o IlASiASAMATTAir c \ibasa«I 
Atyab 1 L n , 21 Mod , 223 

See Hira Lai Sadu r PABMZSnAR Pai 

[LL.B., 21 AIL, 356 
123 iSst/ for pap’ 

ment of mortgage moneg or /oree/orore— Ao« 
joinatr of person interested in the mortgaged pro’ 
pertg, Efecl of— Transfer of Tropertg Act (IM2J 
s S5-C«cif Procedure Code (ib''2), t 32— Plea 


interest the plaintiff has notice is a fatal defect in 
the suit unltss cured by the action of the Court 
under s 32 of the Code of Cnil Proceilurc and where 


UDUiiiis a u aiiL ai i an in tei nuauiuu lot sate BeaiusA 
the father oiil), the sons can successfully sue for a 
declaration that the mortgagee decree*hol !cr is not 
entitled to sell in execution of his decree for sale the 


Kishtn Pat I L P, 16 Alt 478, end Ilhatcant 
Prasad v Kallu I L R , 17 Alt , 537, referred to 
Ouin,ASX Kasir Kdak r 'Mctstaeiu KitA'e 

[I L. B., 18 AIL, 109 


, , , j 124 Prior and »ol 

untlcr the circumstances aVoio described, a decree bos I sequent mortgagees— 2 ff'eet oj nonjoinder in a suit 
, r, > , on a mortgage of pen nt inferctted in the mort 

gage I property— Trantfer of Property Act (11' of 
1S^2J, s 65 —Certain mortgagees holding a second 
uottgage obtainetl a decree against their mortgagor 
and a subsequent mortgagee, one 21 J, for sale 



Set I ACiiUAv Dab r Pallc 

[LI* n ,22 All ,304 
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obtained a decree in execution of u’liicli lie bronglifc a 
portion of the mortgaged property to sale, and some 
of it nas purchased by S L. On application by the 
second mortgagees for an order absolute for "sale in 
execution of their decree, it was held that the property 
purchased by 1? Z in execution of D P’s decree on 
his prior mortgage could not be brought to sale in 
execution of the second mortgagee’s decree. Mata 
Din Kasodlian v. Kazim Husain, I. L. S., 18 All., 
432, referred to. Hiea Lai> r. Kishan Lai. 

[I. Ii. B., 19 AIL, 543 

125. Transfer of \ 

Droperty Act (IV of 18S2), s. 85— Foreclosure suit 
— Practice — Procedure . — In a suit for foreclosure 
by a puisne mortgagee, the prior mortgagee should be 
made a party to the suit under s. 85 of the Transfer 
of Property Act tIE of 1882). In a suit where 

a prior mortgagee was not a party, the Court at the 
hearing of the suit ordered that he should then he 
made a party. Mata Din v. Kazim Husain, I. D. 
H., 13 AH., 432, followed. Sobabji Cue'setj! 
Sett oj. Rattoeji Dossabhox 

[I. L. B., 22 Bom., 701 

126. Transfer of 

Property Act (IV of 1882), s. 85 — Non-joinder of 
parties — Subsequent mortgagee after suit upon 
prior mortgage filed. — Held that s. 85 of the Trans- 
fer of Property Act, 1SS2, does not require the 
joinder in a suit on a prior mortgage of a subsequent 
mortgagee whose mortgage was only executed subse- 
quently to the filing of such suit. Ishaq An Khan 
V. CnvNui . . . I. Is. B., 21 All., 149 

127. — — Transfer of 

Property Act (IT of 1882), s. 85 — Siiit on a mort- 
gage executed by a Hindu father — Sons not made 
parties — Notice — Onus of proof . — Where the sons in 
a joint Hindu family came into Court seeking to get 
rid of the effect, as against their interests in the joint 
family propeity, of a decree on a mortgage executed 
ay their father obtained in a suit to which they were 
not made parties, the burden of proof lies on them to 
establish that the mortgagee, when he brought his 
suit, had notice of their interests iu the mortgaged 
property. Eam Bath Eai v. Lachman Eai 

[I. Is. B., 21 All., 193 

Bijai Bahahhe Singh v. Mowa Lai 

[I. Ij. B., 21 AIL, 196 note 

128. — — Transfer of 

Property Act (IV of 1882), ss. 85, SS — Decree for 
sale on mortgage in suit against Hindu father — 
Suit by son for declaration that decree not binding 
on his share . — A decreeh.aving been obtained against 
a Hindu fathei- in a suit on a bond hypothecating 
family property, the sons sued for a declaration that 
the decree was not binding on their share on the 
grounds that they had not been made parties to the 
suit, and that the debt had been contracted by the 
father for immoral purposes. Held (not following 
the decision of the majority of the Full Bench 
in Phatvani Prasad v. Kallv, I. D. P., 17 All., 
537) that the true rule as to the effect of s. 85 of 
the Transfer of Property Act, iu cases in which 
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a decree is obtained against a Hindu father without 
making his sons parties to such a suit, is laid down iu 
Ramdsamayyan v. Virasami Ayyar. I. L. R., 21 
Mad., 222. . Paiani Goukpan v. Eangatta 
Gohndan . . . I. L. B., 22 Mad., 207 

129. - — — - — — Mortgage by 

such guardian without Court’s permission — Vali- 
dity of such mortgage — Transfer of Property Act 
(IV of 1882), s. 85. — A was the owner of the- 
pi'operty in 'dispute. He mortgaged it with posses- 
sion to defendant Ko. 1 in 1SS4 A died lea\ ing an 
adopted son ^’ithal, a minor. Thereupon one Vasudev 
was appointed by the Distr.ct Court to be guardian' 
of the person and property of tlie minor under Act 
XX of 1864. In September 1S90 Vasudev mort- 
gaged the same property to plaintiff with the sanc- 
tion of the Subordinate Judge’s Court obtained under 
8. 305 of the Code of Civil Procedure (Act XIV 
of 1882). In 1895 the plaintiff as second mortgagee 
brought this suit to redeem the earlier mortgage of 
1884. Held that such mortgage was only voidable 
under s. SO of Act VIII of 1890 at the instance 
of any other person affected thereby. Held further 
that defendant No. 1, the original mortgagee, was not 
affected by the plaintitf’s mortgage, and that the only 
person really affected by that miitgage was Vithal, 
the owner of the equity of redemption, who was a 
necessary pai'ty to the suit. Dattabaac t-. Ganga- 
EA3I . . . . I. Ij. B., 23 Bom., 287 

1.30. Transfer of 

Property Act (IV of 1882), s. So — Suit by puisne 
mortgagee without mahing prior mortgagee a party 
— Fffect of non-compliance with s. 85. — A prior 
mortgagee, without making a' puisne mortgagee a 
party to his suit, sued on his mortgage, obtained a 
decree for sale, sold the mortgaged pioperty, and 
purchased it himself. Subsequently the puisne 
mortgagee holding a mortgage over the same property, 
brought his mortgage into suit without making the 
prior mortgagee a party and obtained a decree for 
sale. Held that the puisne mortgagee couH not 
brills: the mortgaged pioperty to sale in execution of 
such decree. Janki Prasad v. Kishen Das,I.D. R. 
16 All., 478, followed. Mehedano v. Napie Abi 

[I. Is. B., 22 AU,, 212 

Janxi Prasad v. Kishen Dat 

[I. B. B., 16 AH., 478’’ 

131.- ’ Suit against 

mortgagee of administrator for property given by 
deceased. — IlTiere M H, in consideration of K N 
carrying on litigation concerning ‘a piece of land' 
claimed by M H ci his own expense, agreed that 
after he should have recovered the land they should 
jointly erect buildings on it, the rents and profits of 
which should be jointly enjoyed by them during the 
life of M II, after whose death the property was to 
be the sole and absolute property of K N, — Held, in 
a suit by K N claiming to recover the pioperty from 
the mortgagee of the administrator of J/ H who was 
in possession, of it, that the representatives of the 
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ttoitgagor were not neceisiry parties to the «uU 
DAlfODHAB MaDHATJ! C KaHAWDAS NaBANDA* 

[8 Bom,, O. C., 1 

132 — Suitonmoristt^e- 

lond — Altenation of properti/ to difftrtn' aheneeu 
— In a suit on a single mortpige-bond where part of 
the propertj concerned is conveyed or alleged to he 
conveyed to different persons, all these are entitled 
to notice and to be made parties Such a suit is not 
multifarious Keishna Gopal Qno9E r IIiTEitT 
IvATH Dull GSW. R,60 

133 Sutt hy J/aAo 

medan heir of sur-i^pethgx mortgagee to reeoter 
orfranee — In a suit between llaliomedans by the 
heirs of a zur i peshgi mortgagee to recover the 
amount advanced, all the heirs of the mortgagecmQat 
be repriBcntcrf either as pfaintiffs or (fefeni&nts, or 
those who sue must claim in proportion to what they 
are entitled to under the Mahomedan law Mctjbed 
CONISSA l DUDAB H033EIK . 14 W R., 216 

134 _ — Nawab Nazim’s Debts 

Act, Suit under — Suit brought to reeoter pro^ 
jtrtv of "* amuf — Meld that a suit brought by 
a claimant against the Government andtbcgmnteeto 
recover ptopi.rty, winch the commissioners appointed 
under the ^awah hazim’s Debts Act had certified to 
be niaimut property, but vvhich had before the 
passing of the Act been conveyed by the I^awab 
to his son coull not pnceed without the Nauab 
ifaum having been ]oined as a party Oubao 
Bbotoi GovebvjievtopIhdta 

[XL R , 0 Calc . 704 j IS C L R.. 585 
L R , 10 I, A , 38 

136 Negotiable instruments— 

Mill of exchange Sutt on — Droirer and acceptor — 
Joinder— Citil Procedure Code 1S77, * 20 — 
The drawer and acceptor of bills of exebaupe can be 

J oined os co defendants in a snit brought by tbo 
loldcr of such bills Pestonjee Edoijse Oubdihi 
r. IilAiioitss Ali I D R, 3 Calc , 641 

138 Bill of ex. 

change — Praicer and payee — Plaintiff, ns payee of 
an order drawn by defendant at Abmedabad wbrni he 
(defendant) resided on a firm at Binkok in Sum, and 
diihononred nn presentation sued defendant and an 
agent of the Ihukok firm who resided at Surat, 
in the Sutordniate Judge's Court at Surat Permw. 
tlon to I roceed with the suit against the defendant 
(the draw cr) having been refnsed by the High Court, 
plaintiff withdrew hts plaint and filed his suit in the 
lonrt at Ahmcdabad against the drawer alone 
Meld that plaintiff ought not to have joined the 
dpiwer tdefvnUnt) anl the Bankok firm ns defcn* 
dants in the same suit SitEtn Kaha'shas Nabaw* 
UASr DAniABtiAi , LD R, 3 Bom,, 132 
137. MundxtSuttoa— 

J’nrforsrr. acceptor, and dratrer — Meld that a pur* 
chaser of a hnndi, oiUs being diifaonoured is at 
liberty to sue his endorser alone, anl it is not ahao* 
lately necestary ti implead the acceptor and drawer 
in the same suit , and If he does so, he doca no* 
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lose bis Tight of suing them so long as bis action is 
within the period of limitation GopaL Das r 
Seeta EA 5 t 3 Agra, 268 

188 • Cxcil Procedure 

Code 1S77, t 61 — Smt on lost The en* 

doraeea of a cheque sued the endorser, statin,, in 
tlietr plaint that the cheque had been lost and that 


llic U a til Ot till. Liil ]LiL us li (ILILIHI lliv III lUL suit 
Baldeo Prasad r Grisu C^A^DRA RnosE 

[I L R, 2 AIL, 764 
139 — Official Assignee — Insol. 


OlCcial Assignee was place! upon the rccorl as 
a defendant, and judgment was entered against him 
for the Slim chimed tojie paid out of the insolvent’s 
estate Meid that the Odeial Assignee "as not 
a proper party there being notlimg in the Insolvent 
Act which inables a suit of this kmd to bo continued 
against the Official Assignee Mill Bit c Bcdti 
biKou Dodiicbia L L R, 18 Calc , 43 

140 ■ ■ — ■■■■ — bghexre of 

tnsohentfor property aegwred after xnsolxencg — 
It became p^sessed of certain properties in >b72 
and I88i In 18CC he hid presented a petit oi of 
insolvency and a vesting order was male l<u final 
order of discharge was ever made and Ji die 1 in S8S 
III a suit by tin. heirs of It for their share of the 
property ocquired after his insolvency —Meld 


141 Suit against 

tetdoK of inso/renf as Ai« legal representatxre — 
Form of ifecree — The husband of the defendant was 
adjndicateil an imolvcnt iii 1691, an 1 the nsnal order 
was mad \ esting his estate m the Olfieial Assignee 
He subsequently dieil without having filed his 
fcbednle, and no schedule liad cv cr been filed After 
bis death, a suit was brought by a creditor against the 
defendant as the * widow, hnnss, and legal re* 
ircicntativc” of the deceased insolvent, in which 
suit a decree was mode against her, “ the amount 
to bi lev 1 '“* " ‘ ^ ’ 

bauds ” • 

the decree • ■ 

Assignee v*i ■■ ■ i 

the dicrc* ■ ■ ■ ii 

husband's it{ its iiuiiii i as uis (slave was in ins 
lifetime and iinee had continued to be vested In 
the Official Assignee,— ReW that the OSiclal 
Assignee wss not a necessary party to the suiC 
The Official Assignee Is not a necessary parts to any 
mt to recov rr a in ney debt from a pcrwri who 
is either an Insolvent at tbe time the suit Is instituted 
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or becomes insolvent pending the suit. But a decree 
made against an insolvent under such circumstances 
should be restricted iu form so as not to allow the 
judgment-creditor by means of execution to obtain an 
advantage over the general body of creditors. In 
re Hunt Monnet ^ Co, JSx-parte Gamble v. Bhola 
Gir, 1 Bom., H. C., 251 ; and Miller v, Budh Singh 
Budhuria, I, L. It., IS Calc,, 4S, referred to. In 
this case the decree was varied by the omission of the 
words “to be levied out of the assets of the deceased 
in her hands/’ and liberty was reserved to the judg- 
ment-creditor to prove for the amount of his decree 
in the Insolvent Courts with a note that execution of 
the decree is stayed pending the insolvency. 
■ CHANDMUlli V. EAKEESOONDEET DoSSEE ‘ 

[Lli.B., 22 Calc., 259 

142. Partition, Suit for — Share- 

holders in joint property. — A suit which is in the 
nature of a partition suit cannot be properly dealt 
with unless all who are admittedly shareholders in 
the joint property are before the Court. PahAEADH 
SiNOH o. Luohmukbuttx . . 12 W. B,,256 

Sadabubt Peeshad Sahoo t). Lote All Khab. 
PHOOIBAS KoOEB n LaILA JUGOESStfE Sahi 

[14 W. B., 339 

S. C. on review Phooibas Kooee v. Lalia Jttg- 
6ES3UE Sahox .... 18 W. B,, 48 

GoEOoi Peeshad V. Etwaei Mahto 

[20 W. E., 138 

Nathbhx Mahtob V. Maneaj Mahton 

[I. L. B., 2 Calc., 149 

143. Joint J a mil y 

properly — Assignee of member of family. — in a 
suit by the mother and guardian of two minors to 
obtain a partition of joint family property free from 
the encumbrances which the father and sons had put 
upon it, wherein a third party was co-plaintiff by 
virtue of an alleged convey ance from the plaintiff, 
the Court did not allow such party to remain on the 
record as co-plaintiff, holding that the mother and 
guardian could not give him a right of suit against 
the other members of the family, and that the pro- 
prietary interests of the minors might ultimately be 
prejudiced. Mxjddtjn Gob al Labi r. Gowuebutty 

[21 W. B„ 180 

144. Suit J or parti- 

tion after father’ s death — Son’s tvives. — In a suit 
for partition, after the father’s death, between bro- 
thers, the sons of different wives, who are alive at the 
time when such suit is instituted, such wuves are 
necessary parties to the suit, as the^ are entitled to 
share with their sons, Toeit BhoosubBonneejee 
V. Taeaeeosonko Babneejee 

[I. Ii. R., 4 Calc,, 756 : 4 C, L. E„ 161 

145. Share of joint 

samindari. — The owner of a 12 annas share in a joint 
zamindari granted to the plaintiff a mokurari lease 
of his share in a small portion of land within the 
zamindari. The owners of the remaining 4 annas 
share granted a patni of his share in the whole 


PARTIES — continued. 

1. PARTIES TO SUITS— con<i-«Ke<i, 

zamindari to the defendants. The plaintiff brought 
a suit against the defendants for partition of the 
small plot of land. Held that such a suit would 
not lie, because the zamindars were not made parties. 
Paebati Chubb Deb v. Ain-ud-deeb 

[I. L. B., 7 Calc., 577 : 9 C. L. B., 170 

146. 1 Suit for joint 

property without joining other owners or sharers — 
Defect of parties — Suit- for declaratory decree . — 
The plaintiffs based their claim to a goat sacrificed on 
the fourth day of each month on an alleged custom by 
which each of five families took certain goats in each 
month, and sued to establish their right without 
making the other families parties.' Held that to 
make any declaration in a suit to which they were 
not parties would be in effect to partition joint pro- 
perty, and to define tbe share of each without all the 
shares being before the Coui’t. Brahlad Singh v. 
Luchmunbutty, 12 W. R., 256. Kali Kabta Sueita 
V. Gouei fEosAD Seema Baedeuei 

[I. L. B., 17 Calc., 906 

147. Suit for parti- 

tion and to set ai>ide order disallowing objection to 
attachment — Burchaser or mortgagee of a co-par- 
cenejfs share. — In a partition suit all persons inter- 
ested in the property to be divided must be brought 
before the Court. A purchaser or mortgagee of a 
co-parcener’s share in the joint property is a proper, and 
even necessary, party to a suit for partition. A, B, 
and C were members of a joint' Hindu family. Tn 
execution of a decree against B, a poi’tion of the famdy 
property was attached. Thereupon A intervened and 
objected to the attachment so far as his own share was 
concerned. The objection was disallowed, and the 
property was brought to sale and purchased by D. 
A then filed a suit (1) to set aside the order in the 
miscellaneous proceedings disallowing his objection to 
the attachment ; and (2) for a partition of the whole 
family property. In this suit he impleaded not only his 
co-sharers B and C, but also D, the auction -purchaser, 
and H, a mortgagee of B’e share in the joint property. 
The Subordinate J ud'ge, holding that the suit was bad 
for misjoinder of parties as well as of causes of action, 
returned the plaint for amendment by striking out the 
prayer for partition. On appeal, this order ■was con- 
firmed by the District J udge. On A’s application to 
the High Court under s. 622 of the Code of Civil Pro- 
cedure, — Held that the suit was not bad either for mis- 
joinder of parties or for misjoinder of causes of actiou. 
Treating the suit as one for partition, the auction 
purchaser D and the mortgagee D were proper, and 
even necessary, parties. If /i established his right 
to partition, he would be entitled to have’ the order 
in the miscellaneous proceedings set aside in the same 
suit. Sadu bib Raghu V. Ram bib Govibu 

[I. L. R., 16 Bom., 608 

148. Brivate parti- 

tion — Patni of separate share — Subsequent parti- 
tion under Beng. Act VIII of 1876, s. 128. — The 
plaintiffs were co-sharers in a certain estate, T being 
another co-sharer. In 1818 a private partition took 
place between the co-sharers, in the course of which 
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certain apeofic lands were allotted to T m lereraltv^ 
the rest remaining undivided T granted a patni lease 
of her share to third parties who were thenceforth in 
possesiionj and tubscquentl; there was a p rtition of 
the whole estate by the Collector tinder Bengal Act 
Till of 1S76, in the course of which the apecifie 
lands allotted to T in the private partition were 
allotted to the plaintiffs, who bronght against the 
tenants of the land suits for rent to which they made 
the patnidars defendants Held that the patnidara 
were properly made parties to the snits in order to try 
the question of the nght to receive the rent as between 
the plaintiffs and the patnidars Kaekee Ram Date 
V Shait JUohtnee, 23 IP*. Ri227 Ahamudeenv 
Otruh Chunder Siamunt, I L R iCalCtSSO 
and Madan Jilohan Lai i Holloway, I L R 12 
Calc, B55, referred to Hridot Nath Shaha r 
Mohobutubssa Bides I li. B , 20 CrIc,285 

140. Portnerahip, Suita eon- 

cernlng — Death of old propnetore of firm — Stttf 
Ip agent— h. firm becomes dissolved when theoriginal 
proprietors die and if somebody comes in their place 
and carries on the business of the drm the business 
whether carried ou under the old name or not » not 
that of the old firm but of an entirely new firm A 
suit brought on behalf of such new firm must be 
brought m the names of the persons who arc at the 
time of the institution of the euit carrying on ite 
business Gossaik Ookoa Butta IIcabutbb c 
Disbs Dab Bagoo . 2S W B , 118 

160 ■ ' Suit hg one 

tnemler jar debt due to famOg firm —In a snit for 


•I 

management of the affairs nf the firm, and that the 
control of its business was in the bands of Ins sons 
whom he described as " tnalils" i/eidtbat under 
the circumstances the plaintiff could net tnaiotam 
the SQit in his indtt idual capaciti , and wrtlicut join 
ing his cons as plaintiffs with him, his eons being 
his partners m the ancestral bnsinrss and he not 
being the managing member or proprietof Jroat 
KlsnoBE V lluEisi 1 aU I 3j 8 AIL, 264 

161. — — - Repreienlattree 

ofi a deeeaeel partner — Tlie representatives of a de- 
ceased psrtner are not necessary parties to an action 
for damages under a guarantee to the original firm 

Brmxiirlotrifo r BnoosrK Monux Bo'vetwbb 

[Cor„ 00 

162 — iS'«ifyVrr <fisso- 

lulton <if partnerthtp and aeeonnl ofidealiny* of 
deeeaitd partner — lo a suit for an account of deaf 
mgs and traUMctions of a deceased partner in a 
llindn family bank and for a dissolntion of the 
partnership, the heir or legal representative of the 
deceased partner is a necessary party Jawokbt 
B oss r I ivrARt’f Boss 3 Moore’s I. A , 175 

153. - — — Suit for ditto 

lution on battt of eompremtte tn alttnettf rtprf 
ttniaUte of deetated partner here the surviving 
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1 PARTIES TO SUITfc— 
partners of a firm, m the absence of a representative 
ofa deceased partner, adjusted the partnership ac- 
counts and agreed to hand over a portion of the 
partnership property to one of the partners in com 
promise of his claim and the partner whoscclaim was 
toaggeed to be compromise prayed fora dissolution 
of the firm upon thi. basis of such compromise, it was 
held that a representative of the deceased partner 
was a necessary party to the suit Bauiai Tra- 
SVESISAS r Laeiiuichavd Mcim&au 

[1 Bom , Ap , 61 

164. — Suit for th» ad 

mtntttrafion ofi ihe ettate ofi a dteeated lartner 
—The fact that surviving partners arc made parties 
to an a tministnitioii suit of the estate of a deceased part- 
ner does not of itself alone enable the Court to direct 
such surviving partners to render an account of the 
partnership estate Surviving pirtners cannot be 
made co defendants with the ezeentora in such a suit 
merely by reason of their partnership They can be 
made co-defendants in certain special cases as where 
the relation between the executors or administrators 
of the deceased partner and the surviving partners is 
soeh as to prrsrnt a substantial impediment to the 
prosecution by the cxceutors or administrators of the 
rightsof the parties interested m thi estate against the 
tnrviving partners Elus c Ilunoon MoostlBs 
MoosQBB Bourke, O C., 350 

166 Plaxntxfifie— 

Tartntr>h\p‘dtbt—Su\t Igtole tumring partner — 
Jlepretenlaltret ofi dteeated partner— Contract Act 
flA if I872J t 45— Civil Iro edure lode *26 — 
The ruleof Fnglish law that in trading partncnhipi 
altWogh the nght of a deceased partner devolves on 
his representative, the remtdv survives to his eo 
partner who alone must inforcc the ng) 1 1 > action, 
and IS liable ou recovery to account to the rej rrseuta 
live for the dectascil B share should be applied in 
India ID the absence of statutory authority to the 
contrarj The effect of s. 45 of the Contract Act 
(IX of 1872) IS to extend the EngEish law a} pticablo 
to trading jvirtnrrships to all cases cf partnership 
Ibere IS nothing either m that section nor in s. 26 of 
tbeCivil Frcc(4nrc Code read with it to show that 
the representatives of a deceased partner must be 
joined in an action for a partnership debt brought by 
the surviving lartner though it may be that they 
might be joined in such aiiacti n (>onI^^ Prasad 
r CiiAieDAR SzEnAR « I. L B., 9 AIL, 480 

160 Joinder of 

partite — J‘artnerihtp debt — 1 epreientatire* of a 
deerated partner— Mitalthar t fanulg Centraet 
Art (JX of 1S72J, t 45—Sueetttiun Certificate 
Act {niofil''SjJ —In a suit by lurviting partners 
for the reeov cry of a partnersbip-debt which hreame 
due duniis: the life cf a deceased partner the 
. . , .f , -u 1 

I ■ • arc 

•I I * ■ ■ ■ t 'the 

■ It be 

(omplwal with In c rJer that the salt may be proj'crly 
c nstitutcd Quart — hether, in the caseefa family 
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1. PARTIES TO SUITS— 

partTursliip nmlcr tlio Blitiikslmra law, a question 
might arise as to the applicability of s. 45 of the 
Contract Act ami s. 4 of the Succcbsiou Cerlificato 
Act (VII of 18S9). Gohtnd Prosnd v. Chandar 
Sckhiir, T. L. A’., 11 AIL, 4S6, dissented from. lUit 
Kakain jS’tTKSiNG Doss r. Ram CnuNnnu .Iankei; 


Loi.ii ... I. Ii. B,, 18 Calc,, 86 

167. Suit hy Jirm 


aH<r death of a partner for (* deht accrued due 
duriny tns ttfe Rcprcsentatiics of deceased part- 
ner — Contract Act, .v, 45. — The representatives of 
a deceased p.artner are not ncccss.ary parties to a suit 
for the ricm rry of a debt which acerned due to the 
pnrtnerdiip in the lifetime of the deceased partner. 
MoTitAi. BrciiAitoAS r. GnEi.AniTAi Hakikam. 
Bhana LaiiLa V. DAtuimOT Saopniuksu 

(I. L. E., 17 Bom., 6 

168. Suit hy One 

member of an undivided Jlindn fa,nily Kor- 
yoinder of other persons interested in a family 
business Amendment of plaint — Limitation. — In 
3887 the plaintifT appointed the defendant to serve 
for three years as manneer of a business in Monlmein, 
which was the business of the undivided Hindu 
family to which the jdaintiff belonged. In 1893 the 
plaintiff, without joining the other numbers of hfS 
family, sued the defendant for damages for breach of 
the contract of service. Eeldyl) thattbesnit was not 
maintainable in the absence fn ui tho record of the 
other partners in the business ; (2) that, under the 
circumstances, the name of the plaintifl' in the c.ausc- 
title could not be taken as designating his p.aitnors 
also ; S' that by reasni of the fact that the amend- 
ment might deprive the defendants of the defence of 
limitation and of the other circumstances in the case, 
.the plaintiff shouI<l not be allowed on appeal to 
amend the plaint by bringing his partners on to the 
record, ALAGArPA Chetti r. I^emian Chetti 

■ [I. Ii. E., 18 Mad., 33 

159. ; Suit for debt 

due to partnership after death of partner — Might 
of representative of deceased partner to sue force 
specific asset— Contract Act fJX of 1872), s. 45. — 
On the death of a partner leaving a surviving partner 
still carryinff on the business of the firm, tlie represen- 
tative of tbe deceased partner may sue for and 
recover debts due' to’ tbe firm, although the firm’s 
assets in the hands of the surviving partner arc 
already sufficient to answer all the cla ms made on 
behalf of the deceased partner, and although the 
surviving partner is wdlling to satisfy such claims 
’and disapproves of, and refuses to join in, the 
suit brought by the representative of the deceased 
partner. Aga Goeam Hosain v. Sassoon 

[I. Ii. E., 21 Bom., 412 

160. — — Suit for a. 

partnership deht — ^Representative of partner who 
dies pending the suH not a necessary party — Con- 
tract Act (I^ of 1872), s. 45. —In a suit to recover a 
debt due to a trading partnership in which it happens 
thp,t a deceased person was a partner up to the time of 
his death, it is not neeesssary to join as a plaintiff any 
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representative of the deceased partner.- Gohind 
Prasad v. Cbandnr Sekhar, I. L. R,, 9 All., 486 ; 
Ram Narain Xursiny JLoss v. Ram Chunder 
Jonkee Loll, I. L, R., 18 Calc., 86; and Motilal 
Jiecharda's v. Ghellahhai liariram, 1. L. R., 17 
Rojn., 5, referred to. Dr.m Das v. Eiepat 

[L Ii. B., 20 AH., 38& 

161. Suit against 

partners.— Where a suit was instituted against M 
and two others as constituting a certain firm, and it 
appeared that only ..If was a member with two persons 
other than those sued, it was not incumbent upon 
the plaintiff to sue all the partners in .li’s firm, and 
the plaintiff was entitled topi '1 

I Per J., latkhimdas , 

J. L, R., 6 Bom., .700"; and 5 arayana Chetti v. 
Lakshmaun Chetti, I, L. R., 21 2Ind., 255. followed. 
Moniu Lam. v . Ski Gfxgaji Cotton Mims Co, 

[4 C. W. B.i 869 

162. — — — Purchase of 

' share by morlyagee. — In a suit in respcctof a partner- 
ship, the rights and interest in wliich of T, one of the 
partners, had been purchiscd by the Delhi and 
Loudon Bank, who had been moi'tgagees of some of 
the p.artner3bip property pledged to them by T for 
money borrowed for purposes of tbe property, — Held 
that tbe Bank, ns ^’s representative by purchase, 
had been properly joined as a defendant in the suit. 
IIaeeison V . Deehi and London Bank 

[I. L. B., 4 AIL, 437 

163. - — - Partners — Re- 

fusal to join as plaintiff's. — A, B, and C, and othera 
were partners in a firm, and had taiusacbions as such 
partners with another firm in which also C was a 
partner. In a suit by the former firm against the 
latter, C and other p.artuers in the former firm refused 
to join as plaintiffs. Held (reversing the decision of 
the Court below) that C and the other partners o'f the 
former firm were rightly made defendants. BiSSO- 
HATH Edczitt V . Gdnnesh Chondee Dee 

[2Ind. Jut., E-.S.,203 

RusTDir AiiiX V . Ameee Amt Soddaqde 

' p.OW.B.,'487 

104, — Practice - Con- 

tract Act (IX of 1872J, s. 43. — In a suit brought 
upon a contract made by a firm the plaintiff may 
select as defendants those partners of the firm 
j against whom he wishes to proceed, allowing his right 
' of suit against those whom he does not make defeu- 
I dants to be barred. Lukuidae Khimji v JPdesho- 
TAM Haeidas . . I, Ii.B., 6 Bom,, 700 

165. Contract Act 

(IX of 1872), s. 43 — Joint promisors — Suit for 
money against person carrying on business of a 
dissolved partnerdnp — Non-joinder of parties, — In 
a suit for money due on account of dealings in clothes 
from 1889 to 1895 it appeared that the dealings had 
taken place between tbe plaintiff and the firm 
consisting of the defendant and another till 1894 
when the firm was dissolved, since which date the 
defendant had carried on the business and dealt with 
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PARTIES — con^lnw<cf 

1. PARTIFb TO SUITS— coBfmwrf* 
tLc plaintiff Hel I tliat the suit ivas not bad for 
non joinder of the late partner Perc«r— It isuot 
incumbent on a persnn dealing with partners to mako 
them alt defendants in a suit hiAB^TANA CnET7l r 
Laesbmaxa CiiETTi I E R, 21 Mad, 256 

166 Suit for eon- 

trxhuUon ht/ one tnemler of d stolted parlnerthtp 
agaxmt others — Adjustment of accounts —Id a cimI 
action by one or more members uf a defunct firm 
against aiictlier member for contribution to recover 
money paid m liquidation of a debt due by the firm, 
if thirc has been no adjustment of accounts it is 
necessary to make all the paitncis parties to the suit 
Feabee iloniK For r CncNoEi. Nath Rot 

[law IL,408 

167 Principal and agent— A mi/ 

agaxnst prxnexpal for acts oj agent — Whircapcrs n 
sues another as liable for thb acts of the accredited 
agent ol the UltcTi it is rot necessary that the 
alleged agent should be made a partj to the suit 
Haihi Rau r Gobihd Uah 3 Agra, 131 

108 — ' ' ■ Suit to reeoxer 

potsesmn under tspecifie Rehtf Act,s ‘J—i>eeetsury 
partxes — Rrxncxpal and ajent—Suxt for ejtehnent 


habit of yearly soiling the crass of tbu land to 
purclisscTs w bo thcmsoli cs cut the grass so purchased , 
that iu 1S7S the gross of the land for the civ*uiog 
yearwas sold to T , that iii the month of August 1879 
the dcfci dants forcibly dispossessed the pluiutilTs of 
the said land, and prevented them and tbeir servants 
and T from entering tho same Defendant No 2 
denied the dispossess on, and disci uined any interest 
in the land Defendants Nos 1 and 3 denud that 
the land in question belonged to the plaintiffs and 
alleged that it was the property of i, of whom 


prevented tlicm liny suLuniuu luav ^ was a 
necessary p^rty to tho suit Held that the three 
defendants were properly made parties totbesnit and 
that A was not a necessary partj Defendant No 1 
(the lessee) had the physical C'Crupatioii of the lanl 
sued for. but all tlircc defendants, net having made 
any declaration, m taking possessiou, that it was 
taken for one or two of tlicir number, aoqiurcd it 


called on for rcstitntion Asto,i.ho watnot actnall; 


P ARTIE S —eont tnued. 

1 PARTIES TO SUITS— confinuei 
Dot the phy steal possession of the Land, it could not bc- 
assumed that he had the jural possession merely oa 
tho assertmn of the defendants He then fore, having 
done no palpable wrong, was not a necessary party 
Heldfilso that defendantNo J was iroperly made 
a defendant, and that, m case tl e dispossC'sion should 
be established, he should be retamed as a defendant 
notwithstanding bis disclaimer It was lOssible that 
No 3 held the land on terms bcncfic at to No 2 and 
the disclaimer lu the present suit would not estop 
No - from enforcing these terms in a subsequent Suit 
against No S Where under a contract bi tween A 
and J3 an exclusive occupation of immoveable pro* 
perty is given to ^ he is tho proper jduntiff m a 
suit for possession brought under s 0 of the tsptcific 
Relief Act (I of 1877) If JJ dtsircs to sue inimedi* 
ately on the possessory ri^ht he should sue m A’s 
I ami th ugh for an injury to the rovers on he {B) 
may propirly sue m his own name The intention of 
the Spicific lUliif \ct (1 of 1877) 8 9 is not to be 
frustrated by any private arraivcment under which 
the ejicfor has acted or by which he msv consint to 
hold on behalf of some other ptrion Vs bitwren 
him and that person, bis possession may bi that of an 
agent, butt the former holder hi is Ibi disj'ossessor 
p ssession denied from him cannot besuporiorto Lis, 
and (the right of suit being giren in general terms) 
is equally subject ns bis to the result of | roccedings 
taken cvtbin the prescribed sis months A person 
who has been ejected from his property, in suing 
to reover it under s 0 of the bpccific llelitf Act 
(I of 1877) may SUB the actual ejector or the person 
under whose orders or i y whose autl oritv the actual 
ejector has ncUd or he may sue both , lut the wrong' 
doer who has taken pos essi n is the one fr m whom 
pnmaiily it is to be rechimid If n third pnrty 
desire tomaintain the expulsion as an act doin on I Is 
lelialf. It IS fir Lim to come forwsnl and avow it 
He may clai ■ to bo admitted as a dcfiiuhnt but if 
’ ’ ' • • ’ 1 done, 

by Ihe 

• • allcgcvl 

I ■ party 

fir the protectio < of the agent The suit ag-iinst the 
latter will fail if hcacteil on due authority where that 
authority i» shown Viejitavdas SlAivirATi>A8 c 
AIauomed Au KiiAV . I. Ii. R., 5 Rom , 208 

180. Purchasors— Pwrclaierpefi 

dente hte — A grantee or vendee of the defendant 
daring the pendency of a suit need no* be made a 
party to the suit. OuLAncnA'fD ^Iavickchawd r. 
DnoyuxTALAD DiiAU . . II Rom, 64 

170 — Burchastr pen^ 

demte tste The purchaser pendente Itle of prop<Tty 
aetnallj in litigation need not be wade a oarty to the 
»nit Ihc title acquired by the purchaser is suh- 
servicnt or subject to the ripht of the parties m liti* 
gallon Uhasioti Bcbuosea r Tabim Pba«id 
O no»* . .7'W.R.,226 

171 — CtrilTrocedur* 

Code (Aet^.IrofSS$2J,tt JO^.JO^ -Tt’htt\er an 
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IP ARTIES — continued. 

1. PARTIES TO SUITS— con^inKcc?. 

auction- purchaser is a necessary party to an appli* 
cation to set aside an ex-parfe decree. — An auction- 
purchaser of property sold in execution of an ex-parte 
decree is not a necessary party to an application 
made by the judgment-debtor to set aside the said 
decree, inasmuch as the auction-purchaser does 
not come under the description of " opposite party ” 
in s. 109 of the Code of Civil Procedure. Jatindea 
Mohan Poddar v. Seinatii Roy 

[I.L. B., 26 Calc,, 267 
3 C. ■W.E-,,261 

172. Suit for arrear 

of rent and ejectment after sale of raiyat’s interest 
in execution of decree — Purcha'^er. — A talukhdar in 
executing a decree for rent sold his raiyat’s right and 
interest in the tenure. He afterwards instituted a 
suit against the same raiyat for arrears and ejectment. 
Held that the execution-purchaser should have been 
made a party to the latter suit. Peosunno Moyee 
Dossee V. Bhubo Tabinee Dosee 10 W. E,, 494 

reversing on review BnuBO Taejnee Dossia r. 
Peostjnho Moyee Dossia . 10 W. R., 304 

173. 

- Suit by auction- 

purchasers at sale for arrears of revenue to annul 
incumbrances- Act XJ of 1859, s.37 — Suit to cancel 
under-tenures. — The right that is given by s. 37 of 
Act XI of 1859 to the auction-purchaser of an entire 
estate in the permanently-settled districts of Bengal, 
Behar, and Orissa, sold for an-earsof revenue, to avoid 
and annul an under-tenure, is a right that must 
be exercised by all the purchasers jointly where there 
•are more purchasers than one. Jatea illOHirN Sen v. 
AUKHIE ChANDEA CnOWDHEY 

[I. Ii. E., 24 Calc,, 334 

Akhil Chandea Chowbhey r. Jatea Mohtjn 
Sen .... 1C. W. IT., 314 

174. ^ — Suit by auction- 

purchaser at sale for arrears of revenue to annul in- 
ctimbrance — Act XI of 1859, s. 37. — When an 
estate sold for arrears o£ revenue is recorded in a 
separate number in the Collector’s rent-roll with a 
separate revenue assessed upon it and the specifica- 
tion in the sale certificate shows that the estate sold 
was an entire estate, the mere fact of a portion of the 
lands of that estate being joint with those of certain 
other 'estates cannot stand in the way of its having 
an entire estate within the meaning of s. 37 of Act 
XI of 1859. In a suit by a purchaser of such an 
estate at a sale for arrears of revenue to avoid an 
under-tenure,— EeZri that the proprietors of theotlier 
estates to which the land in dispute partly apper- 
i;ained were not necessary parties, inasmuch as what 
-the plaintiffs really asked for was not direct or actual 
possession of the land, but indirect or constructive 
possession by receipt of rent to the extent of their 
share from the cultivating tenants, upon a declara- 
tion that the intermediate tenure was cancelled 
by the sale for arrears of revenue. Kamab Kijeiaei 
•Chowdheam V. Kiean Chandea Roy 

[2 C. W. isr., 229 


PARTIES — continued. 

1. PARTIES TO SUITS— 

176. Registration, Suits for— 

Suit to compel registration — Hegistrar. — To a suit 
to compel registration of a document under s. 77 
of the Registration Act, 1877, after denial of execu- 
tion, the Registrar is not a necessary party. Radha- 
KissBN Rowea Daena i), Chooneeeole Ddtt 

[I. Ii. E., 6 Calc., 445 : 5 C. L. R., 172 

176. Begist ration 

Act, III of 1877, ss. 72, 77 — Suit to compel regis- 
tration — Necessary party — J urisdiction. — To a suit 
under s. 77 of the Registration Act (III of 1877) 
to obtain registration of a document, the registering 
officer or the Government is not a necessary party, 
and the proper forum for it is the Court of the 
lowest competent jurisdiction. Wishambhae Pan-’ 
BIT V. Peabhakae Bhat , I. li. R., 8 Bom., 269 

177. — Rent, Suits for, and inter- 

venors in such suits— 8«ii! by one of several 
dar-patnidars. — Where a tenant held lands in six 
V illages under a patnidar at an admitted rent, and 
the patnidar subsequently granted dar-patnis to two 
different parties of two and four of the said villages, 
respectively, the tenant having admitted a certain 
sum to bo the rent payable in respect of the lands 
situated in the two i illages, — Held the dar-patnidar 
of the other four \ill.ages could sue the tenant 
for the rent payable in respect of the lands situated 
in the four villages comprised in his dar-patni, 
without joining as co-plaintiff in the action the dar- 
patnidar of the two villages. Beaja Lab Roy v, 
Sayama Chaean Bhtttto 

[6 B. Ii. R, 523 1 15 W. R., 20 

178. Assignment of 

interest — Consent of assignees for assignors to sue. 
— In a suit by patuidars for arrears of rent, where 
parties who had subsequently acquired an interest in 
the patnl appeared and petitioned the Court assent- 
ing to the suit being carried on in the names of the 
plaintiffs, — Held that theie was a sufficiently consti- 
tuted suit and a sufficient array of parties to enable 
the Court to give a decree. Sheenath Mo oeebjee 
V. White ..... ISW. E., 126 

179. — — Suit for rent of 

pattidari estate — Act XIV of 1863, s. 7. —In a suit 
for the rent of a pattidari estate, the lambardar is 
ordinarily the proper party to be sued as being the 
collector of the rents ; but under s. 7, Act XIV of 
1863, the several pattidars can be sued for their 
respective shjires of rent instead of recovering it 
through the lambardar Bhobanath r. Bisheshhe 
Tewaeee . . .2 Agra, Pt. II, 166 

180. Suit for rent of 

property surrendered to pre-emptor. — 'Io a suit by a 
purchaser of land who had had to surrender it to a 
pre-emptor, for the rents accruing between the date 
of his purchase and the subsequent transfer, the pre- 
emptor ought to be made a party. Bhbdeo Pee- 
shad i'. Mohhn ... 1 Agra, Eev., 30 

181. Person prefer- 

ring claim to rent opposed to plaintiff.— In. any suit 
for rent against a tenant by a person claiming as 
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I PARTIES TO SDITS-««<.««erf 
landlord tlic Co irt ought not to put on the record a 
person who prefers opposing cUims to the plaintiff, 
unless it secs that Ins position as such opponent, 
would bo seriously compromised by the rcsnlt of a 
decree m favour of the plaintiff, eg as when the 
opposing party claims to be in actual possession by 
receipt of rents CnooiiE LiH o Koeil Si»on 

[10 W R , 248 

Nor ■where it would change the scope and character 
of the suit Gooboo Phospnno Banbrjbb f 
Gtramr CntrirDEE Dctt 20 "W R , 383 

ntJBEEBUt HoSSEIV V irOlfBERAJI 

[24 W R,.357 

Pbotab CnuiTDER Roy CirowDnnr c JoaBUDBO 
CnnrcEn OnosE 4 C Ii R , 168 

and make it otherwise than a io»<j Jidt suit for rent 
RAsnA HIalaear i SnianTsE >abaik Siiaha 

[21 W R , 88 

BYEPirr KTBtTBTO Dos 3 e SnuanEE Moiiuv 
Paul CnowoiiaT 23 "W R , 628 

IsaOB CnCNDER ''BIN r BTPEEV BEnABEEROT 

[16 W R., 132 

Kattiavee Debia 1 OxBisn CnewnER Bakerjeb 
[23 W B , 168 

162 QuetUon of Ullf 

~Ib a suit for rent against iv raiyat the defendant 
contended that the plaintiff had no interest in the 
tenure and 1 ad nei er received rent from lum, but that 
he had paid rent to a third party Held that the third 
party might be adde<l as an interi onor in ortlcr to try 
the qucstoii who was actually the bcneflcnl owner of 
the tenure and entitled to the rent RAonAMOBSB r 
Ba« ^ABA^^ Dey 22 "VT. R,, 440 

183 Benff Act rill 

o^JS69 » 31— In asiit for tent where an Inter 
Tcnoron his own account who pleads a dcixisit in Court 
made under Bengal Act Vlll of 18G9 is made a 
defendant by the Court the fact of his being a 
defon lant does not pn e rise to any equity as between 
the plaintiff and the other dcfindants so ns tn allow 
them to hue thcailinntagcof s 3l Bengal Act^III 
of 18C9 nlthough if the mtericnor lisd been sned 
Jointly witb the other defendants they might his chad 
the benefit if it Girdqabeb Lail Sikoh Pasbav 
r. CUUKIIBE pERSUlD 21 R , 277 

184 — ^ueelionofltlle 

—In a suit for nnt, an intcrienor who claims to 
haic acqu red n share of the propeity for wlncb the 
rent IS cUimed may be made a defendant at the dis 
creti n of the Coirt If a qnestionof title Irgiti 
matoly artsea between tl c parties to a rent snit the 
Court IS not compelled to dismiss the suit, but Is 
bound to ditcrmine the question for the purposes of 
the init CiiowRASEZ Koobk v Bokroohsb Snon 

[24 ■W. R., 350 

186 TtOe of third 

party alleged defendant— Ctril Procedure Code 
("Act J" ff lS77J,t 2$—J'er Fielp J" —Where 
s person s ictl for rent sets up the title of a third 


PARTIES— eon/inKetf 

1 PARTIES TO SUITS— confiBwerf 
party, and alleges that be holds under and pays rent 
to him inch third party ought not to he made a party 
to the suit 10 as to com ert a simple suit for arrears 
of rent into one for tho determination f the title to 
the property m respect of which the rent Is claimed 
Soch a suit raises only two issues, ns —(1) Docs the 
relation of landlord and tenant exist between the 
plaintiff and defendant P (2) Are the alleged arrears 
of rent due and unpaid ? And these arc questions in 
which the plaintiff and defeudant are alone concerned 
and no third party claiming a title adrersc to the 
plaintiff can properly be made a party to the trial of 
these issues S 28 of the Cinl Procedure Code 
u not impcratiie, but allows a discretion to be exer- 
cised and m such a suit it is better, both in the 
interests of Goi ernment and for the proper adjndt 
cation of the question of title, that it should be 
tried by a competent Court m a suit directly framed 
and brought for that purpose LODAI SIoiiAn r 
Kaixy Das? Roy 

[L L R., 8 Calc , 238 10 C L R,, 681 

186 Quettionoffide 

—An intervcnor in a suit for rent lias no n^iht to 
be made a defendant or to introduce into tho suit 
an entirely new issue e <7 one concerning title 
between himself and the plaintiff still less is he 
entitled singly to appeal against the judgment m the 
case BiREssun Panubt t Joobktibo CnuNUBB 
Dbb 24 W R , 261 

187 - Adding parUet 

•a rent eufte — ^^be^e Act \ of 18o9 a 17 wa* 
no longer m force the effect of ad ling a party under 
Act ^ III of 1659 s 73 tn a rent snit was the same 
as m any other kind of suit l\*liatea cr be the class 
of suit the party added cannot raise an lasne which 
would entirely change the nature and sc pc of the 
suit, the Court being bound to limit its inquiry to 
the issues necessary in order to try the plamtiffa 
right to the special relief sought — ey where the 
relief sought IS the recovery of arrears of rent the 
interycnor is competent to raise all questions whether 
of title or otherwise which bearupoi the issue, is 
the plaintiff entitled to recover the rent claimed? 
TiLLEBStrnEE KooER r Abuzdq Koofb 

[24 W. R., 101 

188 " Suit for arrtart 

of rent—Queetion of title — In a suit f r arrears of 
rent in which an intervcnor Blle>.ing that plaintiff 
was merely liis benanudar, was ad K 1 as a tlefeniUnt 
uiulcr the Coile of Civil Procedure, s 73 — Held 
that it was wrong to Intnxlnce him into the case and 
that any issne at to tho alleged benami was fo'iign to 
the suit Rgauoo Natit Pebsuad ^ivau r Ilrj- 
WATK Sahoy 24 "W, R., 340 

Queefionof 
■ ■ “d title from A, 

■ ' ■ eerlam Immore 

• ... 'In ciecutioa of 

a decree against J7, bruaebt a suit to recover 
the rent of such proi'crtv from the talakhdars The 
appellant was allowol to interrene allftnng tint A 
was the benamldar of a third person from whom be 
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•InniBclf liftd purclwspcl the property. The lower 
Court, however, refused to try theqxicstionof benami 
ns not beintr admissible in a rent suit. On appeal, — 
llrld that the question of benmni was properly raised 
in the suit, and ought to have been tried. Tivphnn 
Naih Pershad v. Bitinath Snhoi/, 24 JT". 71., 349, 
cited and distinmiished. TA^I^•I Iva^t LAirinr r. 
Krishna lifONi CHOironAiNi . 6 C. E, R., 178 

190. ^ Qu Fs { t o n of 

title. — In a suit for rent in whicii an intervenor ap- 
peared, the Jlnnsif raised the question, who had up 
to that time been in the actual and honn pde receipt 
and enjoyment of rent? and, on decidin'; this question 
in favour of the intervenor, dismissed the suit. On ap- 
peal, the .T udgo tried the question of title. Reid that 
fhe .Tudge was wrong in raising the question of title 
at all, and thus proceeding on a basis other than 
that on which, whether right or wrong, the parties 
had cho 3 '>n to litigate the matter, and which the 
•origimal Court bad neeepted. Qnirre, — Is the jilnn- 

sif’s procedure in this case the right one, now that 
Act X of 1859,. s. 77, has been repealed, and not 
Tc-cnacted in the new law.^ Atottcc Monbe Dnnnii 
V. Diyo Kath Ghose . 24 W. JL, 421 

See "WooMA Tara r. Dhttroea Ram Dabs 

[24 W. R., 409 

191. — Tn/erernor tV* 

reffularlff added in lower ^ Court — Civil Procedure 
■Code, 1830, s. 73, - In a suit for rent before the Mun- 
sif, the special appellant petitioned and was irregu- 
larly admitted into the suit as intervenor, as if the 
suit were being tried under Act X of 1859 in a 
Revenue Court. Defendants having admitted their 
liability to plaintiff under a habuliat set up by the 
latter, the suit was decreed in the lower Appellate 

Court. Reid, on special appeal by the intervenor, 
that he was not entitled to be treated as 'a party 
added under s. 73, Act VIII of 1859. Chtjndeb 
'Kaxee Ghose v. Shibnath Bhuttachar.the 

ri7 w. K., 176 

See Oo&nee Chowdheain v. KERAMUTOOUiAn 

[17 W. R., 219 

BIBESSHR PANEEr r. .To&EOTEO CHUNHEB DeB 

[24 W. R., 261 

192. p, W. P. Pent 

■Act fXIl of s, 148 — Landholder and tenant 

— Suit for rent where the right to receive it is dis- 
puted — Third person toho has received rent made 
party — Jurisdiction of Pent Court to pass decree 
for rent aaainst such party — Question of title.— In 

-a suit by a landholder for recovery of rent, the 
defendants pleaded that they bad paid the rent to a 
■co-sbarer of the plaintiff. The co-sharer made a 
"deposition, in which he' alleged that he was entitled to 
■the rent not only as a co sharer, but also as the 
appointed agent of the plaintiff. The Court there- 
upon made him a party to the suit under s. 148 of the 
Dent Act, and passed a joint decree against him and 
the tenants for rent. Reid that the Court was jus- 
tified in making him a party under s. 148 of the 
Rent Act, but was not competent to pass a decree 
■-for rent against him. A party, ■who is brought in 


PARTIES — continued. 

1. PARTIES TO .SUITS-:con<t««e(i. 

under s. 148 of the Rent Act, cannot be made 
subject to the decree for rent so as to allow exe- 
cution to be taken out against him, whether his 
bond fide receipt and enjoyment of the rent is 
proved or not. The only person against whom 
such tt decree can be passed is the tenant. Madho 
Prasad V. Axnhar, I. L. R., o All., 303, referred to. 
Per Edge, C..T. — Semlle — That the intentioa of the 
Legislature in allowing a third person who claims 
under s. 14S of the Rent Act to be made a party 
to the suit may possibly have been that, by bring- 
ing him in, he may be bound by a declaration in 
the suit that he h.ad, in fact, received the rent, so 
as to prevent him in the civil suit from denying 
the fact that he. had received it. In a suit by a 
landholder for recovery of rent in which a third 
person alleged to have received such rent is made 
a p,arty under s. 148 of the X.-W. P, Rent Act 
(XII of 1S81), the quc.stion of title to receive 
the rent cannot be determined between the plaintiff 
and sucli person, but can only be litigated and 
determined in a subse.quont suit in the Civil Court, 
The only question between the plaintiff and the 
person so made a party which can be determined 
in tlic Rent Court under s. 14S is the actual 
receipt and enjoyment of the rent. Gobind Ram v. 
Nab AIN Dab ' . . L E, R., 9 AU,, 394 

193. ; Interremrs in 

suit for registration of names as proprietors — Civil 
Procedure Code, 1S59, s. 73. — Plaintiffs having suc- 
ceeded in a suit for a foreclosure of a mortgage, by 
a conditional bill of sale, of a share of two mouzahs, 
then sued for possession and registration of names 
as proprietors. Vniilst this suit was pending, certain 
parties intervened and asked to be made parties under 
8. 73, Code of Civil Procedure, oa the ground that 
plaintiff's vendors were not entitled to the full 
share claimed, as they themselves had ‘purchased a 
portion thereof. Reid that the Court exercised a 
wise and proper discretion in allowing the interveners 
to be made parties, for a decree in plaintiffs’ favour, 
tbongh not legally binding on them, would neverthe- 
less have caused them great difficulty in all matters 
of rent. Samgeam Singh v. Gheenoo Singh 

[16 W. R., 19 

194. Unregistered 

tenants. — Parties who have not been registered in the 
zamindari scrisbta are not entitled to intervene and 
question the decree passed against the reeistered 
tenants. Amaxai Patima Zhanhm v. Taeanath 
Chand . " • • . 24 W. R., 151 

195. ’ Appe al — P e- 

versal of whole decree on appeal ly one defendant, 
— L C S, the zamindar, brought a suit against B, 
a raiyat, for recovery of arrears of rent, value below 
RIOO. B set up in defence that the rent was not. 
payable to D C S, but to N C A, the mokuraridar. 
P C A, who claimed under a mokurari title, and 
alleged that he was in the receipt of the rents 
from the raiyat, was made a party under s. 73, 
Act "VIII of 1859. The Jlunsif passed a decree in 
favour of the plaintiff. On appeal by N C A, 
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which was heard and decided by the Subordinate 
Judge on reference by the District Judge, thedecree 
•of the hrst Court was rcicrsed and the suit dis 
missed. On appeal to the High Court — Seld that 
the onlj issue to be tried was whether the relation* 
ship of landlord and tenant subsisted between DCS 
jind D, and that C A was properly made a party 
defendautto thesuit Dotai Citavd Sinor r l»ABm 
CnATOBA ADIll'KAnl 

[8 B L E , 180 ; 16 W. R , 236 
KcifJAL Sautt V Gtniu Baesh Koeb 

[8 B. L. B , 184 note ; 13 W. B., 382 
Kakhtb Rot r Htder Boesh 25 W. B ,29 

196 Addx»g platn 

i}ff'—CtT\l Procedure Code ( Act X of 1877), • B2 — 
In a suit for rent, where the defendant alleged that a 
person not on the record had a joint interest with the 
plaintiff in the property m respect of which the rent 
was due, — Held, where the plantiff disputed thisand 
objected to such course being taken, that it was tin 
proper to add such person as co-plsintiff, and that, if 
added at all, it should be as defend-iut, in order that 
the issue between him and the plaintiff might be 
properly tiled Goooxee Sahoo i PnEwtAti binoo 
CI‘ L- 7 Calc , 148 
107 - Strtktng out 

name of xnlertenor, FfTect of, on record of tutl — 
Directly an intcivcnor s name has been struck off on 
the uround that he has no interest in the case, all the 
evidence he had put lu should be removed from the 
record Buciia x llAStiooE Ait Beo 

[16 *W. B , 672 

109 Reversioner — Def'lnrotortf 

tutl by rererttoner— Nonjoinder of other refer* 
Stoner/— A suit having been brought h^ a Tlmda 
Tcvcrsioticr for a declaration that an adoption 
alleged to bai o been made by the mother of K, *he 
owner of the estate after the cst ite bad \ rstod in the 
wi low of A”, was invalid —Ilel I that the non-joid Icr 
of a reversioner of erinal grade with the plaintiff 
was no bar to the suit Thatajikai r Venkata- 
BAMA . I Ii R , 7 Mad , 401 

190 SutI to recover 

projerty from JTifl'fu ici foie — Aererstoner — In a 
suit torccoier possession of property held bi a widow 
the reicrsioncr was held to hive been erronronsly 
made a co-ilefmilant KrIsTO Su>EirB Dutt Hot 
r Kotlasii Aato Ditit Bor 16W.Il., 6 

200 Piyht of revere 

Stoner to »ue for declaratory derree — A polliam 
was grintfd to a Hindu on scnice tenure, anl the 
last m lie holder dieil in 1800 leaving him simninj 
a wi low A", and a lUuglitor C In 1S''5 the G vem* 
ment discontinue 1 the sen ice, and in lieu thertof and 
-ol the revers onary inlerest of the Crown imposeil a 
quit rent, and an Inam po tali was issued t * AT by 
the mam O mmissioncr by which her title to the 
estate was ncknowlcilgcil hi the Onvernment, and 
the estate was eonfinned to her ns her abfolnle 
property subject to tbe quit rent. In 1*SJ Caad 
iier miner son A sued A and o'hcn to whmn K had 


PARTIES — continued 

1 PARTIES TO SUITS— coafmwcf. 
alienated portions of the estate f ir a declaration that 
they were the reversionary heirs of A", and that the 
alienatums made by A were good only dunng the 
lifetime of K The District Jud e held that, there 
being no collusion between C and the defendants A 
was nnt entitled to join in the suit — Held that 
A was entitled to join C as co-plaintiff Xarataxa 
r CnAwaAiAKUA I L R., 10 Mad., 1 

201 Sule in execution— Sus/ 

under t 240, Ctrtl Procedure Code JSo9 by oicner 
ayatntf purehater of property icronyly told «n swe 
eulton — Execution credit r — In a suit under the 
Utter portion of s 246 of the Civil Procedure Code 
brought by the owner acainit the purchaser of 
property which has wrongfully been attached and 
sold in execution of a decree, the execution creditor 
IS properly made a party, the object being to 
restore all parties to the position which they occupied 
previously to sneh attachment and sile Bank or 
niKDUSTAN, CniNA, AND JaTAN f PBBMCnAKD 
RAICnAND AnilEDUnAI nABIBHAI r PBEUCUANT) 

RAiCDAvn 6 Bom ,0 C , 83 

202 Sale*procecds, Suit for, Hftor 

distribution— by attachtny iredifor ditiatif 

« ed Kith thare of tale-proeeeit allotted to him — 
Hiore an attaching ereditor dissitisCcd with the 
share allottc I to him on adistnbution of snle^proceeds 
uodcr Act Till of 18S0 s. 270 brings a suit against 
the other attaching creditors and cUims to have 
made the first attachment ho is boind to include 
as defendants all who have sbarod in the distnl ution 
BBOJOEANin CncoEBBUFTTr r Bavbb Madopi 
Discntr 23 W R , 434 

203. — Specific performance— 5iii< 

for specific performance tf txnyle xontraet — In a 
snit for the performance of a single contmet the 
parties on each side must be m-arshalletl as plaintiffs 
auddefendants Kazi Sqafia Uaiiauan r Moceb* 
MuvNEssA Bnii flfia* Kanp Biut 2 C. W N , 42 

204. Purchaterfron 

parti to contract of icAicA specific perfirminee 
wae claimed —The mother and guardian of a Hindu 
minor entered into a rontract for the sale of his land 
The vendee sueil the minor b\ his nioth<“r and 
guardian at litem for specific performance of the 
contract and for poss's*ion and jninrd as a d fendant 
a mbse<jucnt purchaser from the mother an 1 gnanlian 
JZrW that as the cause of actl n (the nrht to < Itain 
a sale dmi an 1 possession) conccrne»l bo h the ilcfcn* 
dtnts and entitled the plaintiff to relief a.:amit 
bo’h the purrhasor was ri..hth joined as a party, 
7«cX<i»it*e/ Oolerdi \ Fttnlla Caiiumthoy 
II E ,5 Don , 177, d stmzuishol Ifohund I all 
X. Chotay Lall, I L It 10 Calc, mi, reftrred 
to. hnisiiMSAiri c bpvpABarrATTAK 

Cl. Is R., 18 Mod , 416 
205 — — — Suitf rtp'cijie 

_ e . , .C. j „ V -( ir«/ /’we* 
■ • • performance 

• ■ a joint family 

t 2S of the 

Civil Procedure Code, tlist the third dcfcndati*, a 
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PARTIES 

1. PARTIES TO SUITS— 

minor, was propeiiy included ns a party to the 
suit, though he was not a party to the arrangement. 
AliJiGAVVA MTOAMAR V. SirABAStAStTNOAIiA MPDA- 


MAU , . I. L. R., 19 Mad., 211 

206, Vendor and 


purcJiascf — Suit by purchaser against vendor for 
specif c performance of contract of sale — Covenant 
by purchaser to build a temple. — On tlie IGth 
Rovenibcr 1893, the first defendant agreed to sell 
a house to the plaintiff. The contract contained a 
covenant on the part of the plaintiff to build a 
temple and to secure an annuity to the vendor and 
his wife. On the 2 1st of the same month the 
first defendant sold and conveyed the same house 
to the second defendant and put him in possession. 
In a suit brought by plaintiff against defendants 
Ros. 1 and 2 for specific performance of the contract 
of the 16th Rovember,— jffeM that the second 
defendant was a proper party to the suit. RA'st- 
CHANDKA GaXESH PuBAOTHAnEn v. RaWCHAXDKA 

Koxdaji . . . I. Xi. R., 22 Botn., 46 

207. Sureties— A' of 1S59 — 

Arrears of rent — Benami lease. — Some of the defen- 
dants had taken a lease in' the benami name of 
C P J?,and were in actual possession of, and had paid 
rent for, the lands demised. The other defendants 
were sureties for CBS. A suit -was brought in 
the Court of the Deputv Collector against those who 
were actually in possession of the land, together with 
the sureties, for arrears of rent. It did not appear 
from the lease how far each defendant was interested 
in or entitled under it, ffe/d by both .Tudges that 
the suit should be dismissed as against the sureties, 
who could not as sucb be sued under Act X of 1859. 
Rot PBtTANATH CnOWDHKr t'. BEPINllEnAHI 
Chtjckebbtjttt 

1-2 B. Ii. R„ A. C., 237 : 11 W. R., 120 

208. — Tenants in common— R'en- 

joinder of parties — Civil Procedure Code {Act 
XIV of 'lS82)j s. SI — Benami mortgage — Suit by 
some of the heirs of the real mortgagee — Joinder of 
causes of action. — In 1880 A and B -jointly advanced 
moneys on the security of a usufructuary mortgage 
which was taken in the name of B. In 1884 A alone 
advanced moneys on the security of usufructuary 
mortgages which were likewise taken in the name of B. 
A died leaving three sons, of whom the plaintiffs 
were two. The plaintiffs, having become divided from 
their brother, now brought suits in 1894 against B 
and the mortgagors for a declaration of their rights to 
the mortgages and for possession of the documents 
and for rent of the land which had been collected by 
B. It appeared that there had been no denial of the 
plaintiff’s rights before 1889, that no rent bad been 
collected for several years before suit, the mortgagors 
who had remained in possession as lessees after the 
execution of the mortgages having refused to attorn 
to B. Held that the suits were not bad for the nou- 
joinder of the plaintiffs’ brother, I^ahabaiiA Bhatta 
D. Kxtnhanna Bhatia . 1. 1,. B,, 21 Mad., 373 

209. Trusts, Suits relating to— 

Suit as to trust for specific purpose — Stirplus after 


PARTIES — continued. 

1. PARTIES TO SUITS— 

performance of trust. — Where a trust had been 
created for specific purposes, Di'r.j'thc performance of 
religions and other duties, and the trustee had duly 
appointed^ another trustee in his place, the latter 
being entitled to hold the trust estate, — Held that 
in a suit in which all the parties interested were 
not before the Court, there could be no decision as to 
the extent of the trusts nor as to whether any 
surplus profits 'of the trust estate would, or would 
not, after ’the peiformauce of the trusts, belong 
to the trustee personally. BrsHEN Chand Basawat 
c. Radik Hossein , L I». R„ 15 Calc., 329 

[L. E., 15 1. A., 1 

210, — Suit for removal 

of trustees — Parties — Alienees of trustees.— -In a 
suit under s. 539 of the Code of Civil Procedure 
for the removal of a trustee, it is not necessary to 
make the alienees from the trustee defendant parties 
to the suit, Bishen Chand Basawat v. Nadir 
Eossein, L L. R., 15 Calc , 329 ; L. B., 15 1. A., 1 s 
Chintuman Bajaji Dev v. Hhondo Canesh Dev, 
1. L. B.t 15 Bom., 612 ; and the Attorney ~ General v. 
The Port Beeve of Avon, 33 L. J., N. S. Ch., 172, 
referred to. Heseni Begam v. Coeeecxob oe Moba- 
DAiiAD . . , . I. Xi, R., 20 AIL, 46 

211. Trusts Act 

(II of 1882J, s. 56 — Suit by two out of eleven 
beneficiaries for possession of trust property — 
jUIaintainability of suit — Succession Act (X of 
1865 J, s. 271. — Two daughters of a testator sued 
defendants Ros. 1 and 2, the testator’s sons and 
his administrators with the will anne-xed, and other 
defendants, for a declaration that certain properties 
devised by the testator to be held in trust and 
the rents divided among his eleven children were 
trust properties, and to recover possession thereof. A 
decree had been obtained against plaintiff Ro. 2 
and her right, title, and interest in the trust propei-ty 
brought to sale. Defendants Ros. 1 and 2 had filed a 
suit to set aside the sale, but afterwards compromised 
it on the terms that the sale should be cancelled 
on payment of a certain sum by defendant Ro, 1, but 
that, in default of sucb payment, the decree should 
take effect. Default having been made, the property 
was sold. Held (by the whole Court) that the 
decree of the Court below awarding the plaintiffs ' 
possession of the whole property on behalf of them- 
selves and the other beneficiaries must be reversed. 
Per Boddaai, J. -That the alienations made in , 
pursuance of the compromise entered into by the • 
administrators were binding upon the plaintiffs, and 
that therefore neither of them had any cause of action. 
Per O’Fabeeee, J. — That under all the circumstances 
the suit could not be treated as a suit to recover the 
plaintiffs’ shares of the trust property. Per Subbah- 
MANIA Awae, j. {dissentiente) — The fact that the 
plaintiffs had asked for a larger relief than they 
were entitled to did not warrant the dismissal of 
the suit altogether ; and that the suit fell within the 
class of cases in which relief against a third party 

is such as a Court of equity will administer, and 
a cestui qui trust may be entitled to sue the trustees 
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PAETIES— conimwec? 

1 PARTIES TO SUITS— eoK(?Ztj*<i 
and tlie third party jointly but in which be will 
be ho lud to confine his suit to that specific mattw in 
respect of which alone the thrd party is liable 
and not to make it ^rirt of a suit for the Rcneral 
adm nistration of the trust , and th.it pUintiS hio 1 
was not preclude 1 from recoi erinj; her elerenth share 
Fadiiaxaciia. Chettiae c WiiiiAita 

[I L E , 23 Mad., 239 

212 Sttti to »et 

attde truit deed— Will drateal of tuil aga net fruttee 
— Consent lecree—Rtght of trustee io appear at a 
tiecessari/ parlg •« applxeahon to set at% le content 
decree — In a suit to set as de infer olid ccrtaia 
truit deed the trustee who was made a party 


Jiel 1 tnat tUL tr isiet. w is «■ u ii 1 1 tips (-af at u ue 
hear 1 on the mot on as a nece sary party ^ dnda 
Lax Rose r INiatab kee Dosst 

[I Ii E. 27 Calc , 428 
4 C W W , 169 


2 SUITS B\ SOIIE OP A CLASS AS 
IlFPRF»EMAinES_ OF CLASS 

213 Suits on. bslialf of com 

munlty — Son e t nnij for ichoU lod / of persons— 
Decree EJTeet of —Conrci cnccrc<|uirc tlut iq suits 
where there is community of interest Amongst a larj:^ 
nnmher of persons a few si ould bo allowed to repre 
scut ti c wl ole and if the while body be represented 
in the suit then it is proper that the whole body 
sho ill bo bo ind by tl o deeroe tho igh some members 
of the holy are not parties na icl in the record 
7 enteata S romi AnyaArlann » iJn« 2 3rad 

1 d stmguished SniKHAvri NAUATA’TArPA r I'* 
DCrCRAlI UAltAXI’tOAM 3 Mud , 220 

214 , Civil Procedure Code, 

1882 B 30— 5ui< for rtohi to leors’ tp in mosque 


IS entitled to sue any one who Interferes with h« 
eicrcisc ot that riM t. Zafargah i UsHfacar 
Sinqh I L R 5 AH dj?7, referred to JanAU 
\ dtam Yrt/i Ifnndn? T T T 8 Calc 32 dissen 
ted from JAWAnni r Aeuar Hcsats 

[L I. E., 7 All , 178 

See TUAVebset Detra} r llcRunuit Ncbset 

[L li E.. 8 Bom., 432 

216 Smts fts iHifiri 

dttnts for ffcn'ril pnific — 3 * of the Cod of 
Civil Proceilnre w a« not intended to allow In liri laali 
to sue on behalf of the general public hut to enable 
TOU IT 


PAETmiS— cofltinjfed 

3 SUITS BY SOME OF A CLA«:S AS REPBE. 

SEXThTI\Es OP CLASS— coflfifl«ed 
•omiTof a class having special i tcrcsts to represe t 
theresf of the clasi Adaitsov c AnrxicGASt 

fl L E , 9 Mad , 463 

216 Sa\t agaxnst 

Malabar tar at* v i 

m a suit bi d ‘ 

laid dow 1 in 
1877 sboul 

namerous A decree agaiest a person wl o \ appens 
to be the karnaran of a Malabar tar vad is not neces 
sarilv binding on the tarwad 1 1 the absence of frand 
EtAYACnATtlDATHlX KOMBl ACHEY r KeyaTEMKOBA 

Laesoui VmcA I Ik E , 6 Mad , 201 

21? Suit by legatees 

ontehatfof tSemselres and other legatees— Costs 
against next friend — A legatee can ot sue on behalf 
of h mself mid other legatees vithoat an order of tho 
Court obtained under s 30 of the Ciiil Proccduro 
Code enabling him so to sac Mhero a legatee a 
minor s ie<l in that form by her next fnen 1 w itho it 
such an order the next friend was held liable for 


Li Xf ai , ai witiu, 213 
218 . ■ ^wit to bare 

land declared icuXf —In a snitto Laio certain pro* 


behalf of thoio interested after haiin^ first OJtimed 
leave of the Court and rtl cruise complied with the 
provis ons of s 30 of tho Civil Procolarc Code Luri 

PPKYISSA BIBX r NAZIBEV ItlBI 

[I L R, n Calc , 33 

319 — — ^^)n joinder of 

parties — CieiZ Procedure Codes f del VllI of lSo9 
and^oflS77J s SO—Represenfatiresofncertain 
caste— Lhilpavans — Four ] ersins of the Cl tpavan 
caste brought a suit in 18 6. allo'^ing tl at tl cv 
and the members of their CHite i i eommoi i ith 
certain tdher »ite< poucisel the cxelonio n_ht 
of entry and worship in tb sanctuary of a temple. 


declaration of the r rul t an 1 au injunct on rostra ii 


nadw the Civil Pro^elure Col- f 18^9 or that of 
1877, s30otth latter being m-Tcly reguUt V not 
coast tnllve tVh'lher or no* it eon d le eoatended 
that tley aal the d ftudajts to repr ■ ilM ihrir 
respective castes that the d’cree In tlissaush old 
bind all members of the twocaites, woal 1 be op m to 
10 A 
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FABTIPjS — conUntted. 


IBA'BISITS^S— continued. 

1. PARTIES TO SUITS— 

minor, was properly included as a party to the 
suit, though he was not a party to the arrangement. 
ASAGAPPA MuDAHUB V. SrVAKAMASUKDABA MUDA- 

xiAB . . I. L. B., 19 Mad., 211 

208. Vendor and 

purchaser — Suit bff purchaser against vendor for 
specific performance of contract of sale — Covenant 
by purchaser to build a temple. — On the 16th 
November 1893, the first defendant agreed to sell 
a house to the plaintiff. The contract contained a 
covenant on the paii; of the plaintiff to build a 
temple and to secure an annuity to the vendor and 
his wife. On the 2)st of the same month the 
first defendant sold and conveyed the same house 
to the second defendant and put him in possession. 
In a suit brought by plaintiff against defendants 
Nos. 1 and 2 for specific performance of the contract 
of the 16th November, — Meld that the second 
defendant was a proper party to the suit. Ram- 
cham-dha Ganesh Ptteandhabee V. Ramohaudsa 
Kondaji . . . I. li. E., 22 Bom., 48 

207. Sureties — Act X of 1859 — 

Arrears of rent — Benami lease. — Some of the defen- 
dants had taken a lease in' the benami name of 
G P B, and were in actual possession of, and had paid 
rent for, the lands demised. The other defendants 
were sureties for C P B. A suit* was brought in 
the Court of the Deputv Collector against those who 
were actually in possession of the land, together with 
■the sureties, for arrears of rent. It did not appear 
from the lease how far each defendant was interested 
in or entitled under it. Meld by both Judges that 
the suit should bo dismissed as against the sureties, 
who could not as such be sued under Act X of 1659. 
EoY PEtTAilATH ChOWDHKY V. BePIOTEHABI 
Chttckbbbuttx 

[2 B, L, B., A. C„ 237 ; 11 W. R., 120 

208. Tenants in common — Non- 

joinder of parties — Civil Procedure Code (Act 
XIV of 'l882J, s. 31 — Benami mortgage — Suit by 
some of the heirs of the real mortgagee — Joinder of 
causes of action, — In 1880 A and B jointly advanced 
moneys on the security of a usufructuary mortgage 
which was taken in the name of B. In 1884 A alone 
adraneed moneys on the security of usufructaary 
mortgages which were likewise taken in the name of B, 
A died leanng three sons, of whom the plaintiffs 
were two. The plaintiffs, having become divided from 
their brother, now brought suits in 1894 against B 
and the mortgagors for a declaration of their rightsto 
the mortgages and for possession of the documents 
and for rent of the land which had been collected by 
B. It appeared that there had been no denial of the 
plaintiff’s rights before 1889, that no rent had been 
collected for several years before suit, the mortgagors 
who had remained in possession as lessees after the 
execution of the mortgages having refused to attorn 
to B. Meld that the suits were not bad for the non- 
joinder of the plaintiffs’ brother. Uahabaua Bhatta 
«, Kn>'HANTrA Bhatta . I. L. B., 21 Mad., 373 

208. Trusts, Siiits relating to— 

Suit as to trust for specific purpose — Surplus after 


1. PARTIES TO Sf.UTS— 

performance of trust. — Wlurc a tnisf. bad bt'cn 
created for specific purposes, viz„'the performance of; 
religious and other duties, and the trustee had duly ' 
appointed another trustee in his place, the latfor 
being entitled to hold the trust estate, — Meld Wmi 
in' a suit in which all the parties interested were 
not before the Court, there could be no decision .as to 
the extent of the trusts nor as to whethcrv iiny 
surplus profits 'of the trust estate would, or would 
not, after ‘the performance of the trusts, ia long ' 
to the trustee personally. Bishen Ghand Babawat , 
e. Nadib Hossein . I. L. B., 15 Gale., -329 - 

[L. E., 15 1. ^;;i^ 

.f' ' . - ^ 

210. ' — Suit for removal ' 

of trustees — Parties — Alienees of trustees.~lii‘ '&i 
suit under s, 539 of the Code of Civil Procedure’-:; 
for the removal of a trustee, it is not nneesPOTy to 
make the alienees from the trust di. M’adan!, p.sviio.s 
to the suit. Bishen Chand liasau-ai v. Nadir' 
Mossein, I. L. S., 15 Calc , 329 : L. It., 15 I. A., 1 ; 
Chintaman Bajaji J)ev v. Dhc.udo (.iones'i Der, 
I. L. B., 15 Bom., 612; and the A' forwy-G crural v, 
The Port Peeve of Avon, 33 L. •/.. -V. ,*». Gh.. 172, ' 
referred to. Hhseni Begam v. Cojljieoxob op Moba-;,'. 
DABAD .... I,Tj,'E., 20 All., 46 

211. s True ' s A c i 

(II of 1882), s. 56 — Suit by two out ofr-hren 
beneficiaries for possession of trust proper! p — 
Maintainability of suit — Succession , Ad (N of 
1865), s. 271. — Two daughters of .a teststor siifd 
defendants Nos. 1 and 2, the testator’s s.iiis and ' 
his administrators with the will annexed, and oilier 
defendants, for a declaration that certain' pr.iperlic.s 
devised by the testator to be held in ,trustsand |> 
the rents divided among his eleven children ‘.were C,; 
trust properties, and to recover possession thereof.'-: .A 
decree had been obtained against pl.iintiff No. '2' 
and her right, title, and interest in llic i'l'n.sf i»r(>!)in-f.y 
brought to sale. Defendants Nos. 1 iiiid 2 bad (ilcd a 
suit to set aside the sale, but afterw.irdsconiiironii.-'nl ■ 
it on the terms that the sale shonld be cancelled 
on payment of a- certain sum by defi'iidanl; Xo, ], but 
that, in default of such payment, i’le decree siKuild 
take effect. Default having been made, flic iiroiierly 
was sold. Meld (by the whole Ccurl) tliat flic 
decree of the Court below awarding flic plaiiitiffB ' 
possession of the whole property on behalf of flirin- 
selves and the other beneficiaries mnst be rev(>r.sfiil. 
Per Boddaat, J. -That the alienatbins iriatic in ; 
pursuance of the compromise entered into by. the.,-; 
administrators were binding upon the Jilainiiff.-:, and 
that therefore neither of them had any cause of action. 
Per O’EabbeMt, J, — That under all the circnmstiincr.s 
the suit could not be treated as a suit to recover the 
plaintiffs’ sharcsof the trust property. Per SnuB-ATr- 
MAHIA Awab, j. (dissentiente) — The fact Sbat tiic 
plaintiffs had asked for a larger relief than they . 
were entitled to did not warrant the dismii-'^al of • 
the suit altogether ; and that the suit fell withiu .the, 
class of cases in which relief against a third party.?'/.' 
is such as a Court of equity will administer, and /- 
a cestui qui trust may be entitled to sue the trustees /• 
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J’ABTIES — continued. 

1. PARTIES TO SUITS— c<j«eZarf«i. 
and the tmrd party jointly, but in winch he rvill 
be bound t<$ confine his suit to that specific matter lo 
respect of which alone the third party »s liable, 
and not to make it ^lart of a suit for the ocncrsl 
administration of the trust , and that plaintiff Bo 1 
was not precluded from recoTcrinp;licr eleventh share. 
PADltANABHA CHETTIAE o WlUIAlla 

p. L E., 23 JVTfld, 23d 

212. — — to tet 

atide iruft deed — TFi/Arfraieal o/ amt offaintt trustee 
— Consent decree — Uxghl of truateeto appear at a 
necestary party tn nppUeaUon to tet aaile consent 
decree — In a suit to set aside, xnter altd, certain 
trust deed, the trustee, who was made a party, 
did not appear The suit was afterwards withdrawn 


- " i. • u| peat » lu ue 

' party Npupa 

il.*.. it. 27 Cilc,428 

4 c, w. ifn lee 


2 SUITS BY SOilE OF A CLASS AS 
llEPREaEM'AlIVES^ OF CLASS 

213. - • Suits on behalf of com* 

munity— 5om^ tumg for uhole hod/ of pereont-^ 
Itefree, Effeeiof — Couveiiienccrequire thatinsuits 
where there is community of interest amonpst a largo 
nninber of persons, ii few sho ild be allowed to repre- 
sent the whole , and if the while body be represented 
in the suit, then it is proper that the whole body 
should be bound b ' — — _ 

of the holy arc 

Venkata 5icam» . *' 

It distinguished ^ , i . . • . 

PtrrirnAU Hauaiiauau . o 

214 Cxvil Procedure Code, 

1882.6 30— 5ttif for rtyht to xoorahxp ta mosque 
— S 31 of the Ciiil Procedure Code applies only to 
cases in which many persons arc jo ntly interested m 


PAETHJS— 

2. SUITS BY SOME OF A CLASS AS REPRE- 
SENTATIVES OF CLASS— 
eomff' of a class having special i itercsts to represent 
the rest of the class Adamsov c Aucmuoam 

[I. L. R., 0 Mad , 403 

210. — Suit aqaxntt 

Malahar iartead — If it is sought to make a decree 
m a emt bi iding on a Malabar tarw ad, the proccdtir x 
laid down 111 8 30 of the Code of Ciiil Procedure, 
1877, should be followed if tbo mcinbers are 
immcroas A decree against n person who I appens 
to be the karnamnof a Malabar tarwad is not ncces. 
sarilv binding on the tarwad in the absence of framU 
FtAYACIIAVIDATniL EOUBI ACIlBS r KpVATITMKOBA 

LAcamri AuuA I. IJ. B , 5 Mad , 201 

217. - — Salt ly Ifyatets 

on lehalfof themselres ani other leyatees — Costs 
aqainst next frien i — A legatee cannot sue on behalf 
of himself and other legatees without an order of the 
Court obtained under s 30 of the Civil Procedure 
Code enabling him so to sne Where a legatee, a 
minor, sued in that form by her next friend « ithout 
finch an order, the next friend was held liible for 

’ ' iliow that the 

• lEEBEEOAtlA 

li it , 11 Calc., 213 

218. ^uit to hate 

land declared xtakf — In a suit to luiic certain pro 
perty doclored wnkf alleging that it was icdiciitcd as 
wakf, and the profits applied to lighting a m B|ue 


[.A. li, it., ii CuiU , 

210, . ... — — Non joinder of 

parties — Cirii Procedure Codes (Act T/// of IS50 
and XoflS77J, e SO—ltepreaenfatires of a certain 
catle—Cksiparans — Four pcrsinsol the Chilpavan 
caste brought a suit in 1870 alleging tliat tliey 
and the members of th if cute, in eommon inth 
ccrUio other esste*, poascsieA the excluiive n»ht 
of entry and worship m tb* sanctuary of a temple. 


IS CUlUltU lU » 
exercise of that 


! any o It nuo i »i.. j 

;ht Zafaryab Ah ' SalHaicar 

C Ao-r . r — ,w1 ♦/. Tan Alt 


Set TnAKEBSEr Detraj r nrsonuxt Npbsbt 
. [I. Ii IL. 8 Bom., 433 

215. — Smtslm *ni\ei- 

duals for oeifral public , — S 3'* of the Code of 
Onl Procoilure ws« not intended to allow mdividoals 
to sjc on behalf of the gcn^l public, but lo enable 
TOi. ir 




pcrtormiag worship therein, ili j pnyo,l lo- a 
declanition of lUeif nsht an 1 an injunct on na'cam- 
inw the defendants from interfinng wi*h it Held 
th'’»t the plu tiffs CO ill nvtntain the suit fo* the 
perboaal injury altcpr,! tohai c ho n S-iTe-c Iby th a* 
s-ltca bv the pollntion of tb ir sa >ct la-y, wtie'her 
nador the Cinl Fro 'lure Cole . f IS;'> o- thi‘ of 
1377 fi .30 of the Isttrr being me-clr regnls’ rc r«t 
conatUuttve. Mh*tbrr o- rot .t con d IcWrodcJ 
that they and the difindiils so rtp'-aealM iLrt- 
ftsrUtiTC castes iKat the decree tn this riit 
birid all members of the two cai'ci, wil 1 W cp a , 
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PARTIES — continued, 

2. SUITS BY SOAIE OF A CLASS AS EEPRE- 
SENTATIVES OF CLASS-co«iinKe{f. 

.'irguinent in any fntui'e case ; but it might well be 
consistent with general principles .to hold that certain 
judicial proceedings taken by or against a select 
number as representing a large class might, if fairly 
and honestly conducted, bind or benefit the whole class, 
Akakdrat BniKAJi v. Shankar Daji 

[T. L. R.j 7 Bom., 323 

220. _____ Snii for dix- 

of dliarmalcarta — Mentlers of District Com- 
mittee. — In a suit brought for the dismissal of a 
dharmakarta all the members of the District Com- 
mitt ce should join as pavtic'. The District Commit- 
tee cannot divest themsrhes of their rights in favour 
of a few of their number. ViEASAiiti NAYCnir r. 
AEtTNAcHriRA CnrTTi I. E. R., 2 Mad., 200 

221. “ Mahorn ed n n 

Association ” — Suit tip some memlers for all . — The 
“Majlis Islama” or “Mahomedan Association ” of 
Meeiut instituted a suit in its own name by its 
secictary. Deld that, ns such association had not, 
per .'c, any status in law so to sue. the suit was not 
maintainable, Semite — Had such association em- 
powtred one or more of iis members to act for it in 
the matter of the suit in the manner provided 
by s, 3i>, Civil Proodnre Code, 1882, the permission 
mentioned in that 'cction might have been granted. 
Mahoiiedan Association v. BiiKsni 

[I. L. R., e All., 284 

222. — Mat alar law 

— Joinder of parties-— Suit for cancellation of 
deeds — Declaratory suit — Withdrawal of part of 
claim. — A and D. junior members of a Malabar 
tarwad, sued to cancel certain mortcages executed 
by their karnavan and senior annndravan, on the 
ground that the sectired debt was not binding on the 
tarwad, and to appoint A to the office of karnavan. 
The last part of the prayer was withdrawn. The 
mortgasres were executed to secure a decree-debt, the 
decree having been passed ex-part e against the late 
karnavan of the tarwad. Ro fraud was alleged, but 
the lower Courts found that the karnavan had been 
guilty of fraud in allowing the decree to be passed 
ex-parte. The plaintiffs had not been parties to the 
decree, and the other junior members of the tarwad, 
who had been joined, were exempted from liability 
Ueld per curiam — All the members of the plaintiffs’ 
tarwad should have been joined actually or construc- 
tively under s. .30 of the Civil Procedure Code. 
Moidin Kutti V. Kbishnan 

[I. L. R., 10 Mad., 322 

. — — Irregularity 

jn civil case . — The plaintiffs were fishermen belong- 
mg to the village of N. They claimed in this suit 
for themselves and the other fishermen of their 
village the exclusive I'ight of fishing in the Regothna 
creek, between hi ah and low water mark, within 
certain limits set forth in the plaint, and under s. 9 
of the Specific Belief Act they sought to recover pos- 
session of that right from the defendants, who, they 
contended, had dispossessed them within six months 
before suit. It was contended by the defendants 


PARTIES— con/twjiedi. 

2. SUITS BY SOME OF A CLASS AS EEPEE- 
SENTATIVBS OF 0'hhS,'S>~continued. 

that the plaintiffs, who claimed on behalf of other 
fishennen of the village, should have proceeded under 
B. 30 of the Civil Procedure Code (Act XIV of 1882). 
Held that the objection was a good one; but, 
inasmuch as it was still open to the defendants to 
establish their right by a regular suit, theiiTcgnlarity 
ill the present suit was not such as to call for the 
exorcise of the powers of the High Court under 
s. 622 of the Civil Procedure Code. Bhpkdai, 
Panda v. Pandod Pos Path 

[I. E. R., 12 Bom., 221 

224. Depresentatiori 

of numerous plaintiffs — Advertisement — Commu- 
nity of interest — Decree for management of a Hindu 
temple — Application for execution ly person in- 
terested. — In a suit by certain Tengalai Br.ahmans 
for declarations as to the mode of electing dhanna- 
kartas of a certain pagoda, etc., an order was made 
for a proclamation inviting “all persons interested 
to come in and be made parties, or see that others by 
whom they are content to bo represented are made 
parties,” .and a decree was passed comprising a 
scheme fo be c.arried out for such election, etc. A 
person not on the record and not a member of the 
Tengalai community, but claiming certain rights 
under the decree, now applied to compel the observ- 
ance of the scheme. Held that the above order did 
not invest the suit with a representative character, ■ 
and the applicant had no right to apply. Eagata r. 
Eajaeatnam . . I, L. R., 14 Mad,, ST" 

225, — ■ — 'S'jiiY to remove 

trustee of Mahomedan endoxoment.— llie right of 
worship of each worshipper in a M-ahomedaii mosque 
or religious endowment is .an independent right 
wholly irrespective of the right of the other worship- 
pers, and therefore non-compliance by ft worshipper 
with the proiisions of s. 30 of the Clode of Civil Pro- 
cedure docs not affect a suit for the removal of a 
trustee of a Mahomedan endowment. Jan- Ali v. 
Dam Hath Mundyl,! D. D., 8 Calc., 32; Jaivahra 
V. Alclar Hussain, I. L. D., 7 All., 178 ; Lutifunnisa 
Dili V. Hazirun Dili, I. L.D., 11 Calc,, 38; and 
Zafari/al AH v. DaMtawar Singh, I. L. D„ 5 
AIL, 497, referred to. Moriuddin v. Satidttddin 
alias Rawab klEAN • I. L. Tl., 20 Calc,, 810 

See Ramaeaju v, Asanabi Sheeiff 

1^1. L. R., 23 Mad., 99 

220. — Joint suit ly 

persons who hare a common cause of action — De- 
claratory decree— Denial of right— Derpeiml in- 
junction— Specific Belief Act (I of 1877), ss. 42 
and 54.— The plaintiffs were the hereditary gors or 
priests, residing at Dakor, who ordinarily conducted 
their yajmans or patrons to the temple of Shri 
Eanchhod Eaiji, performed worship there on their 
behalf, and received remuneration for their services. \ 
The defendants were the sbevaks or ministers of the 
idol ; it was their duty to rem.ain in constant atten- 
dance on the idol, perform the daily services at the 
temple, collect the offerings, and apply the same 
to the purposes of the foundation. On 12th October 



( 6541 ) 


DIQFST OF CASFS 


( C5i3 ) 


PARTIES — continued 

2 SUITS BY SOIIE OF A CLASS AS REPRE- 
SEJ.TATIVES op class— con^«BKerf 
1883 tbo slievalcs issned rules prohibiting people from 
entering the I«ij Mandir nnil Saja IfandiTt nhieb 
were particularly sacred chambers in the temple, 
cxccjt cn pajment of certain fees Every visitor 
was required to purchase a ticket of admission to tho 
interior parts of the temple The plaintiffs there 
upon BUid for a declaration of their rightof free 
access to the Li] Mandir and Saja llandir at all times 
and on all occasions when tho temple was open for 
purposes of public worship They alleged that the 
new rules fra ned by the ehcraks constituted an 
infringement of their immemorial rights of going 
into the said mandira without any let or hiudranee of 
worshipping the idol there for themselves and their 
patrons and of recnring whatever their patrons 
gaic them They therefore sought for a perpetual 
injunctimi rcstramin? the shevaks from interfering 
with their rights The plaintiffs were 203 in number 
Thirteen of them obtained leave to bring the suit 
on behalf of themselves and the rest under s 30 of 
the Code of Ciul Procedure {Act Ml of 18S2) 
The defendants contended inter altd) that the 
plaintiffs liad each a separate cause of action , that 
they had no right to sue jointly , that they were not 
entitled to a declaratory decree under s 12 of the 
Specific Relief Act, and that the plaintiffs, never 
having been obstructed m the cvcrcise of their 
rights had no cause of action Held that the snit 
uas rightly constituted under s. SO of the Code of 
Civil Procelure The rules made by the ehciaks 
in 1863 interfered v ith tlic imtnen onal rights of tho 
gors, nndgaica common cause of action to alt the 
plaintiffs They were therefore entitled to sue 
jointlj ITeld&lto that tho plaintiffs wore entitled 
to a declaratory decree nnder s 4J of the Specific 
Relief Act (I of 1877), ns their title to free access 
with their patrons to the sacred shrines and to 
receive presents from thoir patrons unfettered by the 
rules of 1883 was denied by those rules Held also 
that the plaintiffs were entitled to further relief by 
uoiy of pcrjctual injunction under s Mof 1877, as 
the defendants had threatened to invade their enjoy* 
ment of pnpirtj, and the invasion aas such that 
pecuniary compensation would not afford adequate 
relief JTeld aUo that the shevaks had no authority 
to issue tho rules of the 12th October 1833 or to 
levy fees from uorshippcrs in respect of any public 
religious services lull In the temple hALiDAS 
JiVBAJX r Gob Pabjabiu Ilinji 

[I. Ii. R., 15 Bom , 309 

227 ' — I /<j retnote 

a tnohunl-—'' ^urnerout />ar/ie» The "nnii mms 
parties” mentioned in s 30 of the Code of Civil 
I’roccdiirc mean parties capable of being ascertained 
Tuo plaintiffs Inititutnl a suit ou behalf of Ihctn* 
■elves ami 42 other persons named m a schedule to 
the plaint against • mohunt of an nkhra »o lave 
certain alienata ns , j roperty belonging to the 1 W 
set aside, and the mohunt removed on the ground that 
he was wasting the Idol • propertv and setting np an 
adverse title to it, and to have another mohunt and 
trustee of tho property appomtcil in hU place The 
TOl. JT 
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2 SUITS B1 SOME OP A CLAbS AS REPRE- 
SE^TATIVES OF CL VSS— confinoecf 
plaintiffs alleged that they and the 42 others named 
in the schedule were in the habit of worshipping the 
idol or of contnbutmg to the uorsbip and expenses of 
it but it was clearly established by the evi Icnce that 
any Hindu who chose was at liberty to give puja or 
render service and worship and that others than the 
plamtiffs and the 42 persons named in fact did so, 
and that the plaintiffs and the pers ns named were 
therefore not the onlj persons interested in tho suit 
The plamtiffs applied for and obtained leave to insti. 
tntc the suit under the provisions of s 30 of the 
Code A decree having been made in their favour, 
on appeal— iTeW that the siit wav not one to 
which the provisions of s 80 were applicable as 
the persons intercstcvl therein not bcin., the whole 
Hindu comm inity, were incapable of ascertainment 
Sajcdub Raja e BAirrASATn Deb 

[I L R., 20 Gale., 397 

228 - Biirtal ground 

— Zand belonging ineommonioaUike Vahomedan 
saAa& lant$ of a tillage— Zncroacbment ty tome of 
the Mabomedant — Bijhi of tint of tome memlert 
ofaeommunilg — Where certain Slaho i eilans of a 
nlla-’e brought a suit against i thcr Maherocilans of 


Civil I rocednre Code ( \ct \I\ of 1SS2) On 
second appeal — Held reversing the decree, tluit 
■ 0 of the Civil Procedure Code was not applicable 


220 — — Suit ly tome 
of the ienanit on an ettale on lehalf of all the 
(eRaafs to enforce rtghft aqamti pnrekater — S SO 
of the Civil procedure Cole (Act \1V of 1682) 
autliontra some of tho ralyats of a village to sue (he 
propnetorof it for theonselves and the ether raiyats 
for ft declaration of their general rights an 1 for an 
injnnotion rtstraming the proprietor from intcrfcriBg 
with thdr enjojment of those rights Zhilhpt v 
Hmdton, L II , 2 Ch , S43 , Smith v I arl Brotcti 
late L 0 , 211 , and The ilayor of Tori v, 

I’lllington, I Ath , 2S2 followed J7a//or/ r 
^Vraie, L R , S Ch , 467, referred to and dutiu. 
gnishod AurannoT IlAnnimoT r llAitnuiivi 
Mcrm> . I. Ii. R , 10 Bom., 301 

230 ' " ' ' Pertert hating 

the time in c »# eattse—Ciril Iroeede^ 

Code fJSS3J,it 2Sand 80 — Inasuit for thereiroral 
of masonry itructnrcs raised by one rjpmber of a fuoi» 
mnnltyof Hindu priests npon a certain platfem cn 
which every mnnber of the community liil indivklu^j 
nght to perform rcligicai ntes, prayirg alav fc* a 
10 A 2 
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2. SUITS BY SOME OF A CLASS AS REPRE- 
SEKTATIVES OF ChK?:S— continued, 

declaration and injunction iir connection with such re- 
moval, the plaintiffs were seven persons claiming relief 
as the panch or committee representing the whole 
commnnit}’, and also in their individual capacity. 
It was found by the Court that the plaintiffs did not 
constitute the panch, and that they did not in that 
character represent, the community. Seld that a. 26 
of the Civil Procedure Code (18S2) was only an en- 
abling section, it allowed the plaintiffs to bring a joint 
action, and should not be read as though all persons 
of the community must be joined as plaintiffs. Held 
also that s. 30 of the Code is an enabling section, and did 
not debar the plaintiffs from suing in their own right 
in this case. Baijit Lai Pakbatia r. Boiak Lai 
Pathuk; . , . . I. Ii. R., 24 Calc., 385 

231. Hisapplicafion 

of fund hi/ munidpalifij — llijht of tax-paper to sue 
to restrain muni ci pal if i/ from such misapplication 
— Specific Relief Act (I of 1877), s. 5fi, cl. (k). — A 
suit will lie at the instance of individual tax-payers 
for an injunction restraining a municipality from 
misapplying its funds. Vaman Tattaji r. MuKi- 
ciPALiTx OT Shoiabitr . I. L, R., 22 Bom., 646 

232. Religious en- 

domnent, Suit relating to — Suit hy worshippers — 
Leave to sue — Non-joinder of Advocate General — 
Ifaintainabiliti/ of suit. — Four worshippers at a 
temple, who were also entitled to vote at the 'election 
of dharmakartas, filed a suit for a declaration that 
the election of certain persons to that ofiice was void. 
Rotice had not been given to the other worshippers, 
nor had leave of the Court been obtained prior to the 
institution of the suit. Held that the suit was 
maintainable notwithstanding that the Advocate- 
General had not been joined as a party ; that s. 30 -of 
the Code of Civil Procedure being permissive and not 
prohibitive and dealing with procedure only, and not 
affecting substantive rights, the omission to state in 
the plaint that the suit was instituted on behalf of other 
worshippers having similar rights to sue as the plain- 
tiffs was not fatal to the maintainability of the suit ; 
that the Court was competent, with a view of adjudi- 
cating completely and definitively on the matter in 
dispute, to require an amendment of the plaint, and 
that the suit need not necessarily be dismissed ; that 
the omission to apply for leave under s. 30 of- the 
Code of Ciril Procedure is not in itself ground for 
dismissing a suit, but, on objection being taken, the 
suit should not be allowed to proceed except on the 

' terms of the plaint being amended and the requisite 
leave being obtained ; and that the granting of leave 
under s. 30 is not a condition precedent, and may 
take place after the institution of the suit. Jan Ali 
V. Ram Nath Mundul, I. L. R., 8 Calc., 32, and 
Thaokersey Reicaraj v. Hurihum Nursey, I. L. R., 
R Rom., 432, considered. SbikivaSA Chaeiab o. 
Eaghava Chaeiae . I. L. E., 23 Mad., 28 

233. Leave must he 

granted before suit. — In cdses where leave under s. 30 
of the Civil Procedure Cole is necessary, such leave 
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2. SUITS BY SOME OF A CLASS AS REPRE- 
SENTATIVES OP CLASS — concluded, 

must be obtained before the snit is brought, and can- 
not be given snbscqnently. Haeaihose Dass v. 
Raaibotai Rat . I. L. R„ 21 Calc., 181 note 

RiTrAi'niD GnosE c. Mohekero Keisto Ghose 

[I. L. R., 21 Calc., 181 note 

234. — — — Suit by numer- 

ous plainti/Ts — Leave to institute suit — Right of 
suit. — S. 30 of the Civil Procedure Code does not 
require an “ express ” permission to be recorded by 
the Court, but if such permission can be well gathered 
from the proceedings of the Court in which the snit 
was instituted, an Appellate Court may (where an ob- 
jection that no permission was given is taken, on 
appeal) infer from such proceedings that permission 
was really granted. The dictum of Stuaet, C.J., in 
Hira Lai v. Bhairon, I. L. R., 3 All., 602, dissen- 
ted from.' DntJNPBT Singh v. Paeesh Rath 
Singh , - . • . I. L. E., 2L Calc., 180 

235. Leave to insti- 

tute suit when to be given. —In a suit brought under 
s. 30 of the Ciril Procedure Code, the permission of 
the Court required by that section maybe given sub- 
sequently to the filing of the suit. Peenaneez «. 

• Roeeighes . . . I. Ij. R., 21 Bom., 784 

238. Numerous per- 

sons interested similarly in the result of a suit — 
Permission given to some to sue on behalf of all — 
Permission granted of the filing of suit by some 
only. — Held that the permission required by s. 80 
of the Code of Civil Procedure may be grauted after 
the filing of a suit by some only of the persons inter- 
ested therein. Fernandez Rodrigues,!. L, R., 21 
Rom., 784, followed. Baieeo Bhaethi v. Bie Gib 

[L Ii. B., 22 AIL, 269 

3. ADDIRG PARTIES TO SUITS. 

(a) Geneeaht. 

237. Discretion of Court — Civil 

Procedure Code,1859,s. 73.— S. 73,_Act YIIIo£l8o9, 
was permissive, not imperative. Discretion is vested 
in a Court to make persons not before it parties to a 
snit. PoEAN Mhnehi Moiiah V. Shaai Chane 
Ghose . . • • -1 YF. R., 228 

Gvaeaii Seai V. Issue Chttnbee CHtJcKEEBUTTV 

[2 W. R., 158 

238. Power of CoxLvt—Suit for 

share of estate of deceased — Power to change to 
one for administration. — VYhere one son of a deceased 
party sued in the Recorder’s Court another son, who 
bad obtained a certificate under Act XXYII of 1860, 
for his share of the deceased’s estate, it was held that 
the Recorder had no power to transform the suit into 
a general administration snit. The Court may, under 
s. 78, Act YIII of 1859, order all necessary parties 
who claim a share in the subject-matter of the suit to 
be made parties. Oh Ling Tee v. Awkenieee 

[10 W, B., 86 ^ 
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3 ADDING PARTIES TO SUITS-eowfinserf. 

239. Ground for adding party 
—LtkeU^ood of 1t\ng affecitdhy rtivHof «tii< — 
A person cannot be made a party to a enit unless he 
is likely to be affected by the result of the amt. Jot 
OomiTD Dosa t. OormEEPnoanAD Shaha 

[7 W. lU 201 

240 . Ltlelihood of 

Zeinq afTecled hy retuU of tu\t — Cxtxl Frocedure 
Cede, ISSO, t 73, ComiraoUen of , — The words in 
e, 73 of Act VIII of 1850, “ who may be likely to 
be affected by the result,” construed to mean “likely 
to bo affected, if added as parties ” Nqa Tiia Ia 
e. JliKHANlInAW "• 

[6 B. L. R., 371 : 13 W. B ,443 

241 LiUUhood of 

letny affected ly retull of eit\t~lnierett tn tuU — 
Cwil Frotedure Code, 1859, e. 73 — Under a 78, 
Act VIII of 1839, a person was nft liable to bcadded 
&a a party to the suit, although he might be “likely 
to he affectid by the result,” unless he was also en* 
titled to, or claimed some interest in, the snbjcct* 
matter of the suit Koeoieb i Pnoso»r<o Coouan 
CuATTEBJFE . I. L. R., 2 Calc , 472 
242. — ■■■ ■ - Commutttly <f 

xMertil iei<A pla\M\ff or defendant^Cxvtl Froee* 
dure Code, 1877, es 23, 29, 82 —Uetd, reading 
as 28, 29, and 32 of Act X of 1877 together, that, 
where an application is made under s 32 for the addi 
ttoi) of n person, whether as pUiutiff or defendaut. 


the defniilant K from the eirJcrs of the Swbe^inalc 
Judge, nppljing the rule stated aboic, tbat such 
ad litu ns of p irties, not being neecssary to enable the 
Subordinate Judge “effictually and completely to 
adjudicate up nand settle all the que^lionsinaolrwlm 
thesuits,” wcrcrot proper The principles on which 
t 73 of Act Mil of 1839 should Ic Interpreted 
enunciated by 8lR IlASjeES I’eaCOCK In Joe Oolxnd 
Dossa Oovree Froxhad S\a^a,7 11’ A ,202, J,oja 
Fan 7eieari 'i. Zuchman Fratad, B, L It, Sup 
Vol , 731 8 ir. Z , 15, and AAmeJ Ilotxetn >. 


r.ruiiE\LAi . I. L. R., 2 All , 738 

243. — Cl ril Froredure 

Cede, lS,i, * 32 —The object of *. 32 of the Co«le 
of CiTil Procedure, which ciialles a Coirt to adl 
parties whost t>r«'«<>iice Ufrire the Court may he 


RARTIBS-~eontinued 
3. ADDING PARTIES TO SUITS— con/inseJ. 
necessary to enable the Cemrt effectually and com* 
plotely to adjudicate upon and settle all the questions 
involTed m the suit, is to enable the Court to try and 
determine, emce for all, material questions common 
to the parties and to third parties, and not merely 
qncstions between the parties to the suit \ tdiava* 
DAYTAye SiTABAUATrAV . L L. B., 6 Mad., 62 

244, Application to bo added 

as a party— Ciril Frotedure Code, 1SS2, e 32 — 
S 32 does not contemplateanyapplication to the Court 
by the person proposed to be added JIoiirxDBO* 
BDoosuN Biswas c huosuEEDBOosay Biswas 
' [L L. B., B Calc , 882 

246. " ’ Cipil Froeedure 
Code, s 32 — Fotcer of Court to add party — A 
Court ma>, m the exercise of its discretion under 
8 33 of the Civil Procedure Code, add a party to a 
■nit upon his onn application Rabeaba KiiaMIM 
r Noobjehan BEOTTst alxat DAtise bnAiiiBA 

[I.Ii B., 18 Calc, 90 

248. • Power to add parties— 

Addiny partite after reference to Commieeionerto 
taleaeeounle — After a decree has been aiulc whereby 
a suit has been referred to the Co iimivsioncrs 
oflicc to have aeeouuts taken aud property sold, the 
Court has still power (if it sboull be found neces* 
8ary)toadd ns fresh parties to the suit pirsons who 
are interested in its subjictonattir and arc liLcIy to 
be affected by its results Varatciiavd Lakbsh* 
cuavb t Abtocate Gsnebal 8 Bom , O. C , 06 

247. Cxvxl Froeedura 

Code, ex SO, 32 — Farti) added after derree, — A 
Subordiuato Jud^e having permitted ihi juni r widow 
of a Hindu to be made a partj to the proceeilrngB in 
execution of a decree obtained bv the senior widow 
against a debtor of tiuir deceased bust and, the High 
Court declined to interfere undif 8 C2J of the Code 
of Civil Proeedurc Quffre— Whctlur s 32 of 
the Code of Civil Procedure does not guc a Court a 
discretionary power to add partus after adjudication 
of tlic question raised in the suit I.iaOAVjMAL r 
CuCMA VBnKATAMMAi. . I. L. R., 6 Mod., 227 

248. ~ — — ' ■ — - Party ad led xH 

appeal — Ctrxl J’rocerfwre Code, e S2~~Fartxf added 
ih appeal xrho xcae not a party to the euxt uor a 
rejrexenfnlxte of sweA a parte — Jtttnani — UTicn 
a Court hearing an appeal is of opiriou that a person 
not a party to the suit and not tniilh-d 1 1 1 o brought 
on the record in R ripristnlatne capacity si odd be 
a party to the rcconl its p-op<r course Is to remand 
the case to the O urt of lint ins'ance, and to direct 
that Court to bring on the particular person as a 
defeiuU&t ores a llaiiiliiT if he consents give him 

■ ‘ ’ 'ufc 

• ■ him 

LA. Aj. Ak., lU AWl., J32 

(J) row Ett or llETtwrE Cornra to ado Paeties. 

249. - —CyexlTroredure 

Code. 1S77, e 32- Jet AT/If of J«T3 ^aY -U'. J* 
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Rent Act), — B and AT, the mortgagees o£ a mehal, 
granted the mortgagors a lease of the mehal, the 
mortgagors agreeing to pay “the mortgagees” a 
certain rent half-yearly “on account of the right 
they held in equal shares/’ and that, on default 
of payment of such rent, “ the mortgagees ” should 
be entitled to sue for payment. The mortgagors 
having made default in payment of the rent, and 
N refusing to join in a suit against the mortgagors 
to enforce payment, B sued them alone for a moiety 
of the rent due. The Revenue Court of first instance 
.^held, with reference to s. 106 of Act XVIII of 
1873, that B could not sue separately. Held Joy the 
High Court that the order of the Revenue Court of 
first appeal directing, inter olid, that the Court of 
first instance should re-try the suit after making N 
a defendant in the suit, was not illegal, notwithstand- 
ing that the provisions of s. 32 of Act X of 1877 
were not made applicable to the procedure of the 
Revenue Court by Act XVIII of 1873. Shib GoPAi 
n. BaIideo Sahai . . I. L. R., 2 AIL, 264 

(c) Peaintiefs. 

250. Time for adding plaintiff 

— Civil Frooedure Code, 1877, s. 27, Exercise of 
fower under. — Per Pontieex, J. — The power given 
by s. 27 of the Code, of substituting or adding a 
plaintiff, ought to be exercised before the first hear- 
ing of the case. Chtjnder CooiiAR Rot v. Gocoon 
Chundee Bhxtxtaohaejee I. Ii. R,, 6 Calc., 370 

251. Right of plaintiffbarred by 

limitation — Civil Procedure Code, ,1859, s. 73 . — 
No person ought, under s. 73, to be added as a plain- 
tiff whose right of action is barred by the law of 
limitation. Kishen LaIiH Chowdhet v. Chtjnder 
C oo-UAE Rot , . . W. R., 1804, 152 

Gopau Kashi v, Ramabai Saheb Patterdhan 

[12 Bom., 17 

252. Civil Procedure 

Code, ss. 27 and 32 —Limitation — Institution of 
suits — Change of parties. — The change of parties as 
plaintiffs, in, conformity with the provisions of s. 27 
of the Code, does not give rise to such a question 
of limitation as arises upon the addition of a new 
person as a defendant under s. 32. Sijbodini Debi 
V. Ganoda Kant Rot . I, L. R., 14 Calc., 400 

253. J oinder tohen 

too late — Pejection of plaint — Joint ca%ise of ac- 
tion — Limitation Act (XV of 1877J, s. 22 . — A, who 
with his three brothers composed a joint Hindu 
family, brought a suit in his own sole name to re- 
cover a joint debt. When the objection was taken to 
the form of the suit on the ground of the non- 
' joinder o? A’& three brothers, it was too late to add 
them as co-plaintiffs by reason of s. 22 of the 
Limitation Act (XV of 1877), a suit on the debt 
being by that time time-barred. The three brothers 
at the hearing expressed their willingness .that A 
should sue alone. Held that such assent did not 
obviate the necessity of joining all the proper 
parties as co-plaintiffs, and that the suit therefore, as 
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framed, would not lie. Held further that A would 
have been in no better position had he joined his 
three brothers as co-plaintiffs after the suit was, as 
regards them, time-barred ; since such a suit would 
have been virtually a suit by himself alone and there- 
fore bad. Bogdonath Bag v. Grislt Chunder Roy, 
I. L, R., 3 Calc., 23, dissented from. Kabidas 
KeV ALDAS V. NATHH BHA&WAN , 

[I. Ii. R,, 7 Bom., 221 

254. Suit iy members 

of joint Hindu family carrying on business in 
partnership — Joint co-contractors. — Two of the 
sons out of a joint Mitakshara family, consisting 
of a father and three sons and the widow and sons 
of a deceased son, and carrying on business in part- 
nership, sued to recover money due on a hathchitta, 
dated the 11th December 1876 ; tbe last payment 
made and entered by 'the defendant being on the 20th 
July 1877. No time was fixed for payment of the 
money, so that it became payable on the date of the 
hathchitta. The suit was instituted on the 19th 
•Tilly 1880, and came on for hearing on the 26th 
July, when an objection was taken that all the 
parties who ought to sue were not on the record. On 
the application of the original plaintiffs, the names of 
the father and the third son were then added, and 
the plaintiff s. were described as surviving partners of 
the deceased sou. At the time the additional plain- 
tiffs were made parties, tbe suit was, as regards 
them, barred by limitation. Held that the additional 
plaintiffs were rightly made parties to the suit, 
notwithstanding that the suit was, as far as they 
were concei’ned, barred. In actions of contract it is 
the right of the defendant, if he takes the objection 
in proper time, to insist upon all the persons with 
whom he contracted being joined as plaintiffs ; and 
if, after the objection has -been raised, the plaintiff 
proceeds with the suit without taking steps to add 
the person or persons whose non- joinder has been 
objected to, and the Court finds that the objection is 
well founded, the suit must be dismissed. Held 
that, inasmuch as the original plaintiffs could only 
enforce their claim in conjunction with the added 
plaintiffs, and the added plaintiffs were barred by 
s. 22 of Act XV of 1877, the claim of the original 
plaintiffs was also barred. Boydonath Bag v. 
Grish Chunder Roy, I. L. R., 3 Calc., 26, dissented 
from. There is no equity, but often much injustice, 
in allowing one joint contractor out of many to sue a 
defendant, notwithstanding an objection duly made 
by the latter ; and tbe Court has no right to allow 
pne contractor to recover under such circumstances, 
though he may, no doubt, afterwards adjust the sum 
which he recovers with his co-contractors. Eam- 
SHEBHK V. RAMLALL KOONDOO 

[I. L. R., 6 Calc., 815 : 8 C. L. B., 457 

255. - Civil Procedure 

Code, s. 32 — Suit by surviving partner for debts due 
to firm — Limitation Act, 1877, s. 22. — Except pos- 
sibly in the case of an assignment by the other 
surviving partner or partners, it is not competent to 
one only of two or more snrvivingjpartners to sue for 
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!P AHTIE S — • c 0 n < I n ue if 

3 ADDI^G PARIILS TO SUITS— «wifi»«e<f 
a debt due to tbc firm Dular CAan^ t Salram 
Das, I L S,1 All , 453, aud Ooltnd Pra»ad x 
Chandar Selhar, I L JR ,9 All , 4SG, referred to 
A Court mij, under e 82 of tbe Code of Civil 
Procedure add a party necessary to asuit. althoaj;hit 
may be obliged by tbc Indian Limitation Act, 1877, to 
dismiss the suit after such party baa been added 
Jlatrseluk v Ram Lall Roondoo, I L R , 
•6 Cale , 815, and Raltdas Ketal Rjtt \ Ifalka 
BhagKan I L R ,1 Bom ,217, referred to On 
•fntal Bank Corporaixon V Chamol, I Jj R,J2 
Calc , 642. iiscnaaci lirAir tin din e Liladhab 
[1. L. E , 14 AU , 624 

260 , Non jotndtr of 

parties — Application to join ntcettarg parties 
refused iy Court of first iHttance — Apphratton 


suit The application was rejected, aud the suit \vaa 
dismissed for want of lartics On appeal the 
District Court in July 1850 bolding that the 
lower Court ou^bt to ha%c joined the co*sliarers, 
passed an ordir making them co^plaintiffs, and 
tbeo confrnicd the Joivcr Court’s decree on the 
ground that at the time (3fd July 1800) tbe co 
sharers were made pUiiitiffs the suit nas baned 
by limitation On appeal to the High Court,— 
Held, remanding the case, that the order of the 
lower Appeal Court of the 3rd July 1800, allow 
log the CO sharers’ application which had been 
made oi the 21tb Jauuan 18S9, but had been 
refusc'l by the Court of mst instance should bo 
trcatel as operating nunc yj-o tunc, and that the 
eo sharers should bo r(“,.arded as haainp been mailc 
parlies to the suit when their application was 
made Tbe delay was attributable to the act of 
the Court, and tbe plaintifts sbou! I not sulTer 
from It ItAMERisnaA Moubsbwar r Uauabai 
C l. I*. B , 17 Bom., 20 

267. - ' ' Non joinder <f 

parties — Suit in name of a firm ?y *(s manager — 
Addition of name of other partner at co plaintiff— 
-'I . e a, n . , Procedure Lode 

hon Aet(Xr of 
■ • • slit to reeover a 

The pUmfift was 
■ ■ s manager S A ” 

■ ■ was a partner in 

■ • tlic suit , he was 

■ h January 18SS 

The dcfci danti then cot;tende<l that the suit was time* 
harrctl nnler s. £2 of the LlmitatiOi Act {VV of 
1877j TltM that the case was one of mudesenp- 
•lion and not of noa*Joindcr, for the action was 
brought In the name of the firm by its toansger. 


BABTIE8— eontjnsfif, 

3 ADDING PARTIES TO SUITS— confinwerf 
-Tbc order of tbe words in tbe acrnacular plaint 
showed that S, tbe manager, did not sne in hu 
I own name Tbe defendants were entitled to have 
, the name of the other partner discloied, but it 
being found as a fact that S was entitled to sne 
for the firm, the addition of JfV name on the 
: record came within tbe provisions of s 27 of the 
I Civil Procedure Code kASttincnAVD JIauirav* 

I DA3 e SAOAUuALSnntBAU I Ij E,17Bom,41d 

268 Smtbyon^paitnoronjoint 

cause of action — Consent of other partners to 
suit proceeding — Refusal to amend pi unt on 
appeal — A suit was instituted by one onK of tin. 
partners of a firm m respect of a cause of action 
which had accrued to all jointly NotmtbsUnding 
that objection to tbe non.j indcr of tbe other partnei-s 
was duly tikcn tbc pUmtiff c mtnitiJ lams If with 
putting in a petition ou behalf of tbc other partners 
intimating tbcir n illmgnesi that tbe suit sbo il I pro- 
ceed m the sole name of tbc plaintiff instca I of 
appivitig to tbc Court to ndl the other partners ns 
plaintiff Oa oppcal the Coirt a mittid the 
objection, and refused, und r tbe circumstances to 
add the other partners as plaintiffs uplsr Cussd 
r IlAtcAU Das I Zt R , 1 All, 453 

269 AddltionofplamtlfTwhoro 

original plaintiff has no right to suo Cinf 
Procedure Code, lb77, t 32 — A su d ns oily son 
and heirof his father D C, the wi lo v of having 
with the coucurrcncc of A, taken out letters of 
administration to estate, nwv on tli applieition 


sua, luasuiuLU us A uait tu ri,.iil iii an lu auc 
h 32, as far as tbe addition of plaintiffs is eon 
corned only applies to tlio»e cas*8 in which ilip 
original party who brought the suit lul lomctitk to 
sue ClICVDEB CoOlTAR Roa C (lOCOOL CltCVDEK 

RnoTTACBAiurr . J. Ij B, 0 Calc, 870 

280 — Joinder of a 


■ ■ I V . \ 

JJ, xL, Lu xaOlU., uot 

20L Addxng at plain' 

iff a defendant ic\o Abs aisigned Ai/ in'errst m 
««if ichere original pltmtffhai no rufht of suit— • 
Civil JVi>ce/«re Co<le flbSdJ it 27 and 32 —X 
defindant whi has assigned all his rRlits in the 
nhjcel matter of the suit and has no loigrr any 


IX. XI Xk., •.V X,UU4. 
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262. Civil Procedure - 

Code fl8S2J, s. 32 — Suit by benamidar . — A mort- 
gage bond was executed ostensibly in favour of P, 
but J was tbe real mortgagee. A suit was brought by 
P, the benamidar, to enforce the bond ; J, the real 
mortgagee, made over tbe debt on a date previous to 
tbe-suit, but executed the formal deed of assignment 
on a date subsequent thereto. The assignees wore 
then added as plaintiffs to the suit. Held that 
a benamidar may sue, and, distinguishing the case 
of Cliunder Coomar Pay v. G-ocool Chunder Phut- 
tacharjee, I. L. P., 6 Calc., 370, that the assignees 
were rightly added as plaintiffs under s. 32 of 
the Civil Procedure Code. Held also that s. 32 
is wide enough to meet every case of defect of 
parties ; and, further, that the power to add 
parties must be exercised with reference to the 
interests which those parties have at the time 
when the addition is being considered. Bhoia. 
Peeshad V. Eam LaIiL . 1. 1,, R., 24 Calc., 34 

263. — ■ Action for slan- 

der. — Plaintiff sued first defendant for damages for 
slander of plaintiff’s sister. The Court, regarding 
the suit as defective for want of parties, made plain- 
tiff’s sista’ a co-plaintiff under s. 73, Act VIII of 
185!b Held that the defect was one not to be reme- 
died under that section, and that, as there was no 
right of suit in the plaintiff, the suit should have been 
dismissed. Sttbbaixae v. Keistnaitar 

[I. li. R., 1 Mad., 383 

264. Procedure . — 

In a suit by reversioners to set aside an alienation by 
the nidow, where the Court finds that not the plain- 
tiffs, but another reversioner not represented on the 
suit, had such right, it should not adjudicate on the 
propriety or otherwise of the alienation, but the suit 
should be dismissed. Gosaiee Shiva llAst v. Rxr- 
GHO Rai 2 Agra, 44 

265. Suit to cancel 

under-tenures — 6ct XI of 1859, s. 37. — On the 13th 
January 1871 A and £ purchased an estate sold for 
arrears of Government revenue. The original pro- 
prietors assorted their right to collect the rents of a 
portion of the property by vu-tue of holding two 
shikmi talukhs and a bowk tenure. This right was 
affirmed by the High Court in April 1875. £ had 
previously sold his interest to C. On the 29th May 
1876 A created a patni of his eight annas in favour 
of H and P, and on the 4th July 1876 C purchased all 
the rights of the origmal proprietors. On the 18th 
January 1877 A sued under Act XI of 1859, s. 37, 
to cancel or vary the tenures, making the original 
proprietors C and various tenants, 'defendants. C 
objected that A had no right of suit or cause. of 
action, as he had parted with all his rights to P aiid H ; 
and that, as his entire interest in the estate was only 
8 annas, he could not sue to cancel a part only of 
the sub-tenures. I) and P then applied to be added 
as parties, and were made plaintiffs. Held that A 
had no cause of action, as ho had previously parted 
with all his rights as zainindar, to cancel these 
tenures in favour of D and P ; nor could D and P 
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sue, as they were not “purchasers of an entire 
estate.’’ That A having no cause of action, it was 
not competent to the lower Court to add I) and P as 
plaintiffs, and so introduce a right of action which 
did not previously exist. Dwarkanath Pai v. 
Geish Chbnder Bandopahhta 

[I. L. R., 6 Calc., 827 

266. Consent ,to be added as. 

plaintiff — Civil Procedure Code (Act X of 1877), 
s. 32 . — Under s. 32 of the Code of Civil Procedure, 
no person can be added as a plaintiff unless he has 
previously consented thereto; and if a person objects 
to be added ns a plaintiff, the proper course is to 
make him a defendant. UstA Sundaei Dasi v. 
Rauji Habdar . . . I. L. R., 7 Calc., 242. 

[9 C. 1.. R., 13 

See Tara Chukder Banerjee r. Ajieer Mun- 

DHI 22 W. R., 394 

where it was held, under s. 73 of Act VIII of 1859, 
thaf persous might be made co-plaintiffs without 
their consent. 

267. Application to add plaintiff 

— Suit for partition, — A party holding a miras or 
perpetual lease of some debutur lakhiraj property 
to the extent of 12 annas under co-sharers who cove- 
nanted in the pottah that he should be entitled to 
claim partition, sued the owner o'f the other 4 annas- 
for a partition, making his lessors co-defendants. 

'Held that they might properly have been made co- 
plaintiffs, and that the Court of first instance should 
under Act VIII of 1859, s. 73, make them such. 
Gore Churn Soor v. Jugobundhoo Sen ' 

[22 W. R , 437 

268. ■ — Adoption after 

suit by ividow — Co-plaintiff . — Where a .Hindu 
widow instituted a suit in respect of rights inheri- 
ted by her from her deceased husband, and then 
adopted a’ son, — Held that, under s. 73 of the Code 
of Civil Procedure, the adopted sou might be made a 
co-plaintiff. Paravartani v. Ambaiatana Pibtai. 
Ex-paete Paravartani . . 1 Mad., 197 

289.^ - Widow as g^tar- 

dian and in her own right . — Where the son of a 
Hindu widow died after her re-marriage, and she sued , 
as guardian of her daughter by her first husband 
claiming the estate of her Eon,_ an application by ba- 
te 'be joined as co-plaintiff in her owu right, was- 
allowed. Kemp, J. Okhobah Soot r. Bheden 
Barianee . . . • . 10 "W. R., 34 

270. — Suit for work 

done ignoring potoer given to another to sue . — J M 
executed in favour of P an instrument (authorizing 
P to recover, by suit or otherwise, from Messrs. W 
and H a sum of R22,500 or thereabouts) which 
contained this clause : “ From whatever sum P may 
recovd- from Messrs. W and JV, he is to pay himself 
the sum of {{8,640, u hich is.due to himself, and also ' 
the expenses he may incur in making recovery, and 
he is to hand over the surplus to me.” J M, ignor- 
ing the above instrument, sued A for the S 22, 500 
mentioned in it. P thereupon applied to bo made a. 
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party to the suit under a 73 of the Code Hib 
application was pranted, nncl he was joined as&co 
plaintiff ITeld that P nas properly made a party , 
but, as tlicsulidity of the instrument was disputed by 
J 3/, T sh uld rather base been joined as a defendant 
than as a plaintiff Pestakji JlA>cniBji TTadia 
tJ llATCnKTT • 7 Rom,, A C., 10 

271. Suit on hehalf 

of minor wxthovt eerifieale — Adding parly — Costs 
— A suit, ha\ ing been instituted by a guardian in 
the came of an infant nithout a certibeatc nnder 
Act \L of 185S was dismissed by the louer Appel- 
late Court Tho minor, on coming of age, applinl to 
haic Ills name snhstitntcd on tho record The High 
Court, under s 7d, Act \ ill of 1^50, ordered that his 
name should be added as plaintiff, and that the suit 
should be proceeded with Rut ns the dismissal by 
the loner Court u as correct so far as the materials 
before the Court enabled it to deal with the tnit, the 
order of remand was not to talc effect until all the 
costs of the defendant had been paid by the plaintiffs 
llAunxrBcntrKDBR CnowDna? r BoRTEsstjnrit 
Debea 12 W E., 102 

272 hy father 

t * m. ^ 

• • others fir 

atber, the 
cen trons 
plaintiffs 

111 the suit on the ground that they had a joint 
interest with their father in thur grandfather’s 
estate Held that, under the circninstances the 
applicatioti was propcrlj granted Diurjisi Naba- 
KSA r CniNNA ^ABA)AKA P.PCPl 

[1 I. B,0Mad,331 

273 — ■ — — - Cini Procedure 

Code, 1SS2, t SO-^ Joinder of parli*t-—Su t for 
eancellaiion of dtede—Peclar^Ury suit— B itA 
drax al of part of claim — ^ and B, junior 
mcinl tfs of n Jlalabar tarwnd, sued to cancel certain 
mortgages executed by their laruainn ami senior 
anaudmian, on the ground tint the secured debt was 
not binding on the tsrnad and to n] point A to the 
ofTcc if k irnaiati The last part of the j rajerwas 
withdrawn Ihe mortgages were executed tosfeurca 
decree debt, the dicrio baling bcin piMcd ex yor/r 
ngninst the late kamaTan of the tarwad No 
fraud was alleged but the lower Courts fount tlot 
the karnainu I al be^ii guilty of fraud m allowing 
the ihcrce to be jnssed ex porle Ihe plaintiffs had 
not leeii |artios to the decree, and the other junior 
mctrlcrs of tin. tamad wlo had Jeenjoned were 
eienipted from liabihly Held per cur — All the 
members of tin jlalutiff*’ tanradiLoull Imcbcin 
joined fletwalli,or conrlnicliirli nmlrrs. ^Oef ihe 
Civil I’roccilurc Coilc Moiw>Kcttit KBisii’VA'f 

[1. L. lU, 10 MaeL, 322 

274, — — — Ixou joinder -f 

plaintiff— tfnfffRftr Lou — 1 n loirrxenl — '•■i/ iy 
one eftr^ eo~ufalont —In a suit bj one of twoco- 
uralans of a JIaUlar deiniom to rceoierlaud, tlie 
property of the dciasom, the other uralau being 
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joined as defendant, there was no evidence that the 
latter bad repudiated the nght of tho plaintiff to 
sue m conjunction with himself, and it appe-ared 
that he had not been consulted as to the institution 
of the suit Held that the suit was bad for non- 
joinder of the co*nralan as plaintiff Pabaues- 
WASAK t SnAKOAUAn 1. 1, IC, 14 Uad , 489 

S75 — Properiy vssfed 

i» three taihat — Sutt ly memlert repreunliny 
iico — l/oiirfflinaiifrty of euit — A temple was 


to the suit, or that they had repudiated the nght of 
the plaintiff to sue in conjunction ii ith that sal ha 
Permission to sue as representing the whole of the 
memhers of the three sabhai had been refused 
i/eld that the suit was not mamtainabte PenAM- 
ATQAM SoMATAJirAP V SaVEAkA ME'OV 

[I Ii R., 23 Mod , 82 


(d) DErKVUAVIS 


276. Qrotind for adding dofon 

danta — CMims oppond to that of plaxntilT —Only 
perrons nluie cK ms muit teccsMTily be taken into 
considirstion brfon deciding nn the pUm ills title 
should be joined as defendants in a suit ( ( t rn^ 
SI ENT r lEHOtSSON 0 W R., IBS 

277 Preeent on of 

unnecetiory fi/iyulion— Duerefion of Judge Tho 
object of s 7i, Act VJII of 1853 ii to pnicot 
needless litigation , and there are casts — e y , as w hen 
it IS ncctssary to make pliintiff s eopareeners defen- 
dants — when n Jud^c should esercis thi discrttion 
Ttsted m him bj that section even if tho plaintiff 
omits to ask Liiii to do ro 'Moteb Ciickd Do^s r 
SltiKiEE Ddcb Doss 16W. IC, 432 


278 Lilelthooil of 

letng affected hi/ reevll of salt — Ctrl/ 7 rocerfure 
Code, « 73—1 atemg vnneceitary ntuet — 

S 73ofthcCnil I'rocrdure Code enables the Coirl 
to bring m as parties to the suit any person whose 
rights appear to be inroli ed and w} o maj I e affected 
by the result of the suit It dors not tnalk parties 
wlo arc not liable to be affected Ij the result to 
c« me in and raise alt ■grthir new j -lu^s which I'o cot 
projicrly arise ^^bert the parties howeirr, all ao 
quieted in the irregulanty, at* 1 the suit sveut to trial 
on the issues raised bi thead le 1 dcfindant the Ihsh 
Court di I no* think it neces&an t > quaih th<. J roc •oil- 
ings I’ATlMALoCItAN C t At ClUXn flriTt 

[IB IaR., S.I7,2d:10'W‘.R,283 


270. • Zitrtiiood of 

ie»nf aff'ectei If remit of tuxl—Ctnl Procedure 
Code, I'-hO, e 73—Hxicret,on of Coir/-.S.i/ fvr 
poteettiom — Form of decree —In a suit to rtconr 
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281. — "■ — ” - f/ J'i'r 'fdttr^ ' 

rnr?/-. rn. 73, 330~Ac! X.\ ril </ /‘•'TO, j 

Ccrdju'ttlr tif fidriiutittr'i!i< a if Ay n-hrir \ 
(iflaiiifl holder of r"(iftr'ite. — In n suit n 1 

coAtcir, ivli't linl o'<tninnl n n rtifn-ntn un'liT .\rt 
XXVII tif IS GO, for nn ticooujit;or tin' « -itfito of tin' 
(Iffcati'd jirnjtrif (or, ft third pirti' iffts nddtil ns n 
defcndftnt timlw p. 7.3 of Act VUI of ISnO, “it 
nppcftrintr fnin the ftcciinntp put in tint a lurp’ 
portion of the jnsets hid bun disjwicd of by him ns 
ftcont” of the hnhhr of the ctrlDicftii', On npprnl, — 
Jlfld tlmt ft cohfir is cntitlwl to follon" projierly of 
the deceased into tiio hatids of any person wlio his 
iniKipproprifttcd it, nnd such ri-’ht is not tnken iiivfty 
by tlic cfrtifientc. 'rherefore, niiy perron who, with 
the consent of tlie holder of tlio ccrtilicitc, his impro- 
perly posBCEScd himself of projierty belonjrinp to the 
deccftsed, and mis.ipproprinlcd it, may be joined ns n, 
co-defendant. The third party wn.s risrhtly fo joined 
in this ease. Nca Tha Ya r. Kir IvirAv AIitaiv 

[5 B. L. B., 371: 13 W. B,, 443 

282. Corporate hodj/ 

sued hy an agent — CirtV Procedure Code, 1S59, 
S.73. — Where a corporate bo ly — e.y., the East Indian 
Railway Company — is sued, not in its corporate 
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o.pir-l'y ;..jt siir„!;,-h B'l b;'( it, til- rorporale holy is 
! o*. Ml l_i lo '• ! afficliii 5>y tin’ tj n'lU of file s'iit. A 

Cm ift i^ je,iti'i.»S in ri rtutn.* r.n fippiir^fim to nuke 
«-:i-h r ('{V.f-i'e ; -ly n hi fh 4.;i' n-ihrt'. 7,3, 
Act Vin r.f .\;jij;rri' Ciit'.vnru i’Arr- »•. 
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2S*J. - •— -- -.-A///.' fi-r p /fej- 

71 n jAfrr /■< f/'e.'i f'iril J'r "e-h-.re f'i'dr, 

t. 7.7. Af' i'lt* ru 1 or (‘’'•.in.i'i.; tind( r It ( itle n'U','nc 
t'l llii* I t ♦•,)> t', Cu- plilntiff nnd (h> d( f> nduit 

bi TUi i> a d* f> ' (iir.J, finder a. T.T, Act VHl of 
1**.';', if !.:» >' in the r.tji-j'ct-.'nattir of dioputc 

V. 1 S iikil^ tn ■•' affieti.J'iy th>'du‘!«!-ei ( it'.vu'n fluin, 
re in a -^nit fur p-’ <! unci hy foncTootre of a inort* 
-.•i,'i-, in « iisrii the <ti i‘i ndint adinitti d t!ie fief of the 
sio'tA'p'. !»’■( the intifuiior r.ini< in d'clirinu the 
!!.i't.-up to t- f nfid roihuivcintwctutheaUiyod 
leortriuor nnl t!i‘>r‘;:..pu . for til- ptirptce of 
d priiifu him of a tnoknr.iri tenure ivliieli he htld in 
:!ie,iihpul nior(,;i,:o.-V » state. S.tnonA PmsilAa 
.MiTtsit r, Kimsh CttrAinn E.vyr.r.Jn; 

11 W. B., 315 

285. — Fersons likely 

tnlr tijTe'l'il hy rtsnK of suit — Iiderrer.or — CxvU 
J’r i-fdurr i’odr, 1339, j. 73.— A perron could not bo 
mi'ie a pirti tn a suit nndir s 7.3, Act VIII of IS.'O, 
iU!h-‘« he nas likely to he jiffecti d hy the result of the 
suit. Win re an iutcrvcior clniincd a portion of the 
subject -mitti r of the suit, it ivas held that it would 
be ino‘t imonvcniuit nnd contniry to all principle if 
every per.s ni chdminer n title adverse to those set «p 
hy the plninlilT and d'fend.int in the snit should 
hitervem' and be introduced into the snit, so that, as 
S' on ah the jilaintifT's title was determined against 
hint, the inlcrvenor might lake up the c.iso as a fresh 
claiminl. .lox GoBisi) Doss r. Gonnn’.riiosnAD 
SiiAii-v ■ . ... 7 W. B., 201 

286. In t c rrenors — 

Civil Procedure Code, tS59, s, 73 . — Plaintiff sued to 
recover po5se.ssion of a share of an estate wliich he 
alleged he purchased from the principal defendant, 
who denied plaintiff's title on the ground that the 
purchase-mniioy had not been paid. Subsequently 
certain qiei-sons prayed to bo made defendants, as they 
held a dar-mokurari, and wore not liable to be turned 
out. They were accordingly added, as defendants 
under s. 73, CivipProcedtiro Code. It then appeared 
that the possession sought by plaintiff ivas khas 
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possession JTeld tliat, altliongli it \raa prima faeit 
necessary for these intcrienors to be made defendants, 
yet, after the intention of the plaintiff became 
apparent, nothing would be gained by removing them 
from the reeord, even if the Court had power to do 
so in special appeal KE^vnL Sahoo c IssurDtai* 
Roy 12 -W. E , 334 

287. ^ <S«if for eject- 

nxent by landlord— Inlerrenor — In a suit by aUnd» 
lord to eject his tenant, persons alleging a title 
adverse to the landlord should not be made parties 
under i 73, Act ^ III of 1859 Their introduction 
could not change the character of the suit, and if 
they Wish to establish their own title otherw ise than 
through the tenant, they should brmg a separate suit 
GANtr Bin Uanitantbat r MOBO Ganesh 

[10 Bom, 420 

Kabtice KAin Pabeay r Ceemiutn Rot 

(21 W B., 61 

288. Su\tfordecla- 

raUon of title to portion of land —In a suit for 
cstahlishinciit of title to a portion of land with which 
defendants repudiated all connection, alleging the 
land to bo In the possession of third parties, who 
were in consequence made defendants by an order of 
the Court under i 73, Ci\ il Procedure Cotie,— /feW 
that these parties were rightly made defendants, as 
Jiavii’g been interested both in the subject matter and 
in the rrsult of the suit , and ci ea if they had been 
wrongly nisdo defendants, the onus would, under 
the circumstances, remain ou the plaintiffs Ram 
Taecce Ouoasii. f Rapha BciLtm Sjbcab 

[16 W. It, 07 

280. — ■ InUreenor t« 


nail- uein uiaui. a jmeiy uiiuer s to ui lut ^oue, oui 
that his objection sliould hare been entertained 
•under ss SCaiidSlG of tbe Procedure Cole Ri>t 
RrTTCv Da8s V GouiND Dass • 2 Agro, 141 

200 - Intervener— 

Suit for epectfe performance — In a suit to enforce 
the performance of a contract on the allegation that 
defendant had recenfd the coU8ideration*in ncy, Imt 
nfused to execute the convejance, a lliini party w 
tcTVCiictl alleging a subseiinent conrejanee of the 
same property b^ an initrument which had been 


Issue between Idm and tbe other parties to tbe snit 
GmApnni Chattsejee r RJu Kewto Rot 

(13 vr. IL, 73 

201, Joint creditor 

— Wlitrc One of seaeml joint crcdilon who las no 
rights sernrato from that of the ethers refuses to 
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jom m the suit as plaintiff and there is no averment 
of collnsiou on bis pirt with tbe defendant, he cannot 
nghtly be made a defendant in the suit Kbishna* 
BAT ItAUCaAVCBA r MaNAJI BIN SATAJI 

[11 Bom , 103 

Gpb0 Pbasbad Rot c Ras Mobcn Mpehopa- 
BBTA . 1C L.R.,431 

292. Cittl Proce- 

dure CodefAet XoflS77J, ss 2S anl 32— Judica- 
ture A<t, Order xti. Pules 3 and 6 — The plaintiffs 
brought a snit to recover certaiu sums of money from 
the defendants due to them under certain contracts 
which they alleged had been entered into by them* 
teUts and one .1 D as agent of the defend ints and 
asked for an aecnunt The defendants, in their 
written statement, contended that there was no 
privity of contract between tbemsehes and the 
plaintiffs, and denied the alleged agency oi A D 
rUc plaintiffs, bef rc the hearing, applied to the 
Court to have A 1) added as a party defendant under 
ss .8 and 32 of Act \ pf 1877, aikin.. to be allowed 
toamood their plaint so ns to pray for rtUcf m tho 
altematirc agaiust the original dcfcnibiiiti or thr said 
A D, or both against the ongml defendants and tlio 
said ..i D iTefd tba* under 8 28 they were entitled 
to the order on the authority of the case of Chxld x 
Stenmny.L I, , 5 Ch D,605 DCPDUBB DOSS r 
Hoabe, Miixbk d Co. L 1j R., 8 Calo » 170 

293 Vendor and 

parcAoirr— Joinifer— Citif Proee li rs (ode lSf7t 
s 32 —In a suit by the purchaser of goods by sample 
agaiust tbe vendors for oimages, on the ground that 
the bulk did not correspond with the sample, the 


same as that between themselves and their vendor 
Held, refusing the application th-at the plaintiff 
“onuht” not to liavc made the vendor to the defen* 
dants a party to the suit, and that his presence was 
Mot “ necessary in order to enable the Court effccln- 
ully and completely to aljmlicate upon nn 1 •"ttle all 
thcqoestions involved in the suit " yiiiouED Bao< 
SUA r ^icoL, Iimnaa C Co 

[X Ifc R., 4 Calc , 355 : 2 C. L. R , 330 

204 Jlortjayees of 

pro}'erty — Su\t to recover title-deeds — In a suit by 
a father against a son to recover Uie titleMlecds 


persons who allegevl that they weri m rtgageci from 
the oon, were made pvrtica Held that they sbonl t 
ttot have bom marie parties under i 73 «f the Ovil 
Procedure Corle, 16o9, simply on the grounl tint 
they had lent money to the son on tbe tcenrily of the 
jinroertv AEsra Au e Hauomed I Atz lltrE«it 

(16 W. R, 13 
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295. Suit for parti- 

tion— Mortgagee of interest of co-owner — Civil 
Procedure Code (Act X of 1877), s. 32 . — In a suit 
for tlie partition of joint family property, tlie mort- 
gagees of the right, title, and interest of the plaintiff 
applied nndcr s. 32 of the Civil Procedure Code to he 
added as parties. Held that their presence was not 
necessary in order “to enable the Court effectually 
and completely to adjudicate and settle all the 
questions involved in the suit^’ within the meaning of 
S. 32. hlOHINBEO Bhoosuk Biswas n. Shoshee- 
BHOostTN Biswas . . I. L. B.., 5 Calc., 882 

296. Ci I il Procedure 

Code ( Act HIV of 1882), ss, 32 and 372 — Mort- 
gagee added as partg — Purchaser pendente Hie . — 
Mortgage before suit of defendant’s interest. — A 
sued y and S to establish his right to attach a 
certain house in execution of a decree obtained by 
him in a previous suit. In tlieir written statement 
the defendants alleged that A had obtained the 
decree in question by fi-aud. Shortly before the 
present suit, V had mortgaged the house to H for 
B83,000. About three weeks after the suit had been 
filed, H advanced a further sum of R5,000 to V on 
the same security, and on the same day (12th Decem- 
ber ISSl) entered into an agreement with F, by 
which he agreed to buy the house for E45,000, the 
sale to be completed immediately after the decision 
of the present suit. The agreement provided that V 
should defend the suit ; but, if the result of the suit 
should be to establish the plaintiff's right to seize the 
house iu execution, then that H should be at liberty 
to c.ancel the contract of sale. Subsequently V 
wrote to H declaring his intention of abandoning his 
defence. H thereupon applied to be made a defen- 
dant to the suit, in order to protect the house from the 
plaintiff. Held that H was entitled to be made a 
party under ss. 32 and 372 of the Civil Procedure 
Code (Act XIV of 1882). Ahmedbhox Hubibhox 
V. Vueeeebhox Casstjaibhox. Ex-babte Hassan- 
BHox VisBAAi . . 1. Xi. E., 8 Bom., 323 

297. ^ Suit for posses- 

sion after rejection of claim under s. 246, Civil 
Procedure Code, 1859 . — ilf divided her estate among 
her children, retaining for herself one-seventh, uhich 
was afterwards increased by a portion of what had 
been given to one of the sons, who died. M’s rights 
in the estate were sold in execution to I), who sold 
them to A' uho sold them to K. XTbiMighta suit 
against ccitain parties, who held the estate in znr-i- 
peshgi from M and her family for possession of the 
whole estate, but obtained a decree for one-seventh 
only, ghing him possession conditionally on his 
paj’ing to the z .r-i-peshgidars M’s piroportion of the 
loan, q'his decree was confirmed on appeal, and AT 
made liable for the costs of those defendants in 
respect of whom his claim had been dismissed. 
Meantime P, an old judgment-creditor of A’s father, 
took out execution against It. and apiplied for sale, of 
X's rights iu the estate, which were accordingly sold, 
the purehnsef being K himself. Subsequently one 
of M’s daughters, a successful defendant in the suit 
brought by X, tcok out execution of her decree for 
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costs, and put up Xs rights for sale. The sale was 
opposed, under s. 246, Civil Procedure Code, 1859, by 
P, a son of B, whose claim was summarily rejected, 
and JL’s rights were bought by- one A. P then 
brought a suit within one year to set aside the sale, 
and to have ‘ his own title declared. The suit was 
against the purchaser and against the representatives 
of the zur-i-peshgidars j but on the petition of L, one 
of M’s heirs, her name was added to the list of defen- 
dants. The first Court gave P a decree, but the lower 
Appellate Court found thatliis claim was barred by 
limitation against L, on the ground of non-possession 
within twelve years, and in. respect of the zur-i- 
peshgidar because K’s decree had lapsed by delay in 
execution. Held that L was interested iu the result 
of the suit, and the lower Courts committed no error 
iu law in admitting her to be a defendant under s. 73, ^ 
Civil Procedure Code^'1859. Eam Svevn Singh «. 
Mahowed Ameer . . . 13 W. E., 78 

298. Official As- 

signee — Suits against insolvent pending at time 
vesting order is made. — The Official Assignee has no 
legal right under the Insolvent Act to apply to be 
made a party to suits against the insolvent pending 
at the time of a vesting order being made, nor has he 
the power, after judgment and decree have been pro- 
nounced in a suit against the insolvent prior to his 
vesting order, to get himself made a party to such 
suit with a view of setting aside the judgment or 
appealing therefrom. Ik be Htjkt, Mokket & 
Co. Ex-baete Gambie V. Bhoiagie Makgie 

[1 Bom., 251 

299. - — ^ — - — — Suit originally .. 

against owners — A mendmeni of plaint — Ship added 
as partg defendant . — In a suit for collision originally 
filed against the owners of a -ship, — Ee/d that 
the plaintiffs might amend the plaint by' adding the 
ship as a party defendant. Bombax akd PeesiA 
Steam Natigatiok Compakx r. ShepheBd 

p, L. E., 12 Bom., 237 

300. Civil Proce- 

dure Code, 1882, s.32— Joinder of new defendant 
against whom the plaint prays no relief— Suit 
upon a bond of which the obligor was therein de- 
scribed as the manager of a certain muth. The 
defendants, who were the sons of the obligor (since 
deceased), pleaded that the debt was contracted by 
their father for the benefit of tlie mnth and as 
mana°'cr of the mnth. The Judge ordered that the 
representative of the muth be joined as defendant in 
the shit under s. 32 of the Code of Civil Procedure, 
and subsequently a decree was passed against him. 
Held that the order under s. 32 was right, although 
the plaint had prayed for no relief against the mnth. 
Thikthasami v. Gopaba . I. L. E., 13 Mad., 32 

301. Civil Procedure 

Code, 1882, s.437 — Nonjoinder of parties — Persons 
having i7}icrest in suit. — I'ho holder of an impartible 
zaraindari, governed by the law of primogeniture, 
having a son, executed a mining lease of part of the 
zamindari for a period of twenty years, by which no 
benefit was to accrue to the grantor unless mining 
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operations were carried on with success, and the com- 
mencement of mining operations was left optional 
with tlie lessee On the death of the grantor, his 
minor son and successor, by the Collector of the 
district as his next friend (autborizod in that behalf 
hy the Court of Wards), now sued the assignee of the 
lessee to hare the lease set aside The defendant had 
executed a declaration of trust in respect of hu 
interest in faiour of certain persons who were not 
joined Held per MUlTOSilli AXTAR and Wtli- 
xiNSon, JJ (affirminK the judgment of Parker, 
J.), that the defendant’s interests not hiving been 
shown to be hostile to tboac of the persons entitled 
under the declaration of tmtt, the suit wss not 
bad for non-joinder. Bebesjobd r Dauasubba 

[I. I. R., 13 Mad., 107 

802. Hxamtttal of 

suit for non‘jo\nder of parties — Necessary parttf 
— Ciril Procedure Code (Act XIV of lSS2J,tt 2S, 


in the absence of ccrtaiu persons, who, lilc the 


tinn Held tlint, inasmuch as the absent decrcc- 
hol lershnd applied for attachment and aalcof the pro- 


in tbc suit, and ns their presence n as neecssarj in order 
to enable tbc Court cffcctnally and completely to 
adjudicate upon and settle all the questions inrolvcd 
in the smt, the absent dcerce-boldvrs were necessary 
parties to it, and the plaintiff not haung brought 
them on the record as defendants, the snit was not 
maiiitamablc hlahomed Badsha \ A icol, F/e»>i"7, 
I.L 355, distinguisbcil DuBOA CnABAS 

SABEAR r JOTIVDIU tIonA> Taoobe 

[L L R. 27 Calc., 403 

303. — Ctrif Proee- 

dttre Code ^JSS2^, s 32 — Poteen conferred It r, 32, 
eierrisfd after an order ^asieen pasted mndert.lOS 
—The powers eniferred by I 33 of the Code of Civil 
Proc<\lurc iti respect of the addition of parties are 
excreisiblc cicu after asuitlud been rcmsfate«i on 
an appheation under s lOS of the Cole made by one 
of the dt fcmlints who had not been served ntth notice 
ofthciuit TiEAUSlHonr KisnoBS TlAnA'rJi 

[L I*. R, 20 All., 188 

304. Cirif Prove- 

dure CndeClSSQJit 32 —Suit for property seromly 
sold IK exeea/ioa— Person 0101011117 mnder dts’ 
iinet title —An onler for sale was made in cxecntian 


PART EES — continueP 
3 ADDING PAr.TIES TO SUITS— con/maed. 
of a decree. A party claiming the property objected. 
Hu objection was m crruled by the Court of first 
instance. He appealed to the High Court The 
High Coart held that the property ordered to be sold 
was not the property included in the mortgage on 
which the decree for sale wis made, and was not 
property which could be sol 1 under that decree In 
the meantime, the sale had taken place Thereupon 
the owner of the property, which tho High Court 
had held on appeal, was not saleable bronzht a suit 
and made the dccrec-holdcra and auttion*putch.asct 
parties to it, awd claimed as against them his pro- 
perty tfsld that it was not competent to tho 
Court, acting under s 33 of tbc ' ode of Ciiil Proce- 
dnre, to introduce into this suit as a defendant a 
person who claimed the property in suit by a title 
quite distinct from that under which any of tho 
parties to the suit claimed Kaxiaw Rai r Rah 
Uatan . . 1. 1.. R, 18 All., 308 

305. — — App Itcation 

tojtleaicard and for coment deerts — .Ippiieation 
by creditor of defendant to be mide a parly to suit 
— Objection ii/ creditor to fllxnq avard. — Procedure 
—Cttil Procedure Code (Ad XIVofl8'>2). 1 4S1 
— The pUiotiff applied to file an award and for a 
decree in terms thereof, to which the defendant coa- 
seated K, a creditor of the defendant, thereupon 
appliedtobc made a partj totho suit and objected to 
the filiug of the award and to tho decree, alleging 
that the award was fraudnlent and fictitious and bad 
been ms'** •» *'• »a " 1 e _ i -»» ~ 

from his * 

a parly , • 

tcoi O ‘ ■ 

that AT ought not to hai e been made a j arty to the 
snit HisrcmeJj was lo apply undir a iSi of tho 
Cml Procedure Code (Act \I\’ of 18SJ) for an 
attachment before judgment of the defindant’s pro- 
perty DoNOABSt Dipciiasd r UjAXtsi Vaisi 

[LL R , 22 Bom.. 727 

308. — Cinf Proee’ 

dure Code (Act XlVof JSSiJ, tt. 23,32 — Party 
tnteretted la dectsioa —Suit for remntat of a trustee. 
— Plaintiff brought the prciint suit to rotrovc the 
present Sardar Piindi of the temple of Paidyanath 
and * ' • ■ ~ 1 ■ 

the ■ * ■ 1 

certs I 

that ■ 

of pnmogemtnrc Oneofth issnes was "If the 


r UMrsnA^i'<DA Dctta Jiia . 4 C. W. 17., 402 

307. — — r,ti/ Proee. 

Jure Code (A't Af J'o/iSC5^, s S72-Ciamperlcr 



( fK-na ) 


Dir.Ks^T OP CAS]:s. 


( C.'G1 ) 


PARTIES 

n. ADDhVC, l’.\irrin> to 


PARTIJBS •'■rondnurd. 

:i. AI>!)IN(^ I’AIITIKS TO SUm-rovfhwnh 


.■ipph'Ci'.fv n t dt Ir V'.^dr It p'irh} (a !hf fuii-" | 
j’lJit/J'.f fjif Ut c‘:-tnp^r!t r, dijf tiff ! -■Cot ‘.pr" f, ■ 

- Ou'.' in nlsirb ('"n’ K, v.‘l:n hn<i ntl^nncul uiottiV'i tn | 

llti' Jit'tititifV in htr to rnrry O’t t!o' iitut nnij | 

Inui o’ttftiintl !.!\ n’l^imnnn!. of If.if of In r !n*< n A. j 
whit'll ji'-ilytmuiTt \\n‘< th.fsjvnti <1 hy Ihi' jiHintifT, wni j 
iintih' n jutIv th fi-i tlont <’U his n)o lifniio'J. s 

r.Aj.w.Ast r l’).'.‘"=s r r. iM'.tirM.r.A Xaih MtAW 

csc. AV.ITm 754 I 

008.-- — - - . /‘.o-fro/T. rr/ ’ 

— /.ifisVcfii ri ~ ('it it I'rffi'fttrf (’• ft ( .(I'f .Xtfit' ’ 
.It. 1’,'!, ."'T:;. .’Ift.f.'—Xo qnr>'*jo'» ''f linjito’io'i ' 
ran nsiM- «ith ri'j'irl to tin- Coiirtht ]v "'ir to iiiaJ.i > 
an orihr !n:>ii'i',' a jnrty th ft so’a'it to a “nit. O:.!- i 
l!A:;ic (’ot.vou\Tio'<' r. (‘n.Maaor. ( 

[T. R. R.. 12 Calt?., 042 

Xor X! r- ■:!. Mok't r. Ihnxoru 

Ptto.-'-Ai. .Ml oKriurr . LL.R.0Cnle.,0n5' 

[11 C, I,. R., 400 j 

30D. — — /.I — ■ ; 

Ji r prrtf.'rt'np lU'Cnttnit — ,Tn'tni cnr/r if ! — ' 
AVri'A'urx j'trdft, Oi-iimo.o i f - 7’in<‘ <•/ I'n ^^-r, ; 
/iXMf fiO^rri'!/.— A «uil na*! hxtrt-iit f(.r jnrtxo r-hl|> j 
arcrmut*!. Vj' n tl’i> ohjirtsou t,f the xl'ti soi n*. ‘ 
Jt was finiii'l th'it a ixvt '-"nry ]'ut\ <h f< iixi-.nt 
hnA hi in unitttil, ami Mirh p\t(y v,as nftir«ari!» > 
nthlul If. a ihfiiuliiit at a ti’.n*' niun ihr ^lut na j 
fitmiiist liini was ham'll. //rW tint thr v.hoh- h-iit i 
was n.’htly liiMnit'ul. UAniiOYAi- r. .Tr^>tJ SAoY 
Coo.vnoo . , . I. L. R„ 14 Calc,, 701 j 

310. - - — Ciri} Pr.ff^ ! 

dvre V( df f. 33 — Cmir! nddinrj a dtfer.'iitn' | 

— No t]ucsti'’n of limitatloxi nrisi •> | 

whrri' a Court, of it*" oan niotion, nnih'r of j 
the Ciiil Piocoiluu' Coir, achls a jnrty ilifi inluit t'> { 
a anit. Orirnt->l littuk f'orprr'jfit.'.i v <'''nrn-(, j 
7. /,. 7i’., 13 I'ttif,, 6-13. foilowrtl, tT);i?Ji j 

Sasmai r DwAitKA Nath Uivnv 1 

(I. L. R.. 24 Cnlc., 040 j 

Khadiu iiloun:r.>’ r. I’ama Naik ! 

[1. L. R., 17 Mad., 12 

311< Civil PrncC’ 

dure Cote fArf .Y/T of IS'idJ, s. 32 ~ Limit nl ion 
Act fXr of t.32—Adiliiip pci rip hit a Cm' if 

of its oil'll motion. - No qncalion of linnUifion .arises, 
and b. 22 of the Indian i.iinilation ,\ct ilms not 
apply when the Court «£ its own motion acts under 
8. 32 of the Code of Ci% il Procedure, and ordcr.s tlint the 
imtno of any pci-so'i be added ns a dcfcudniit. 
Grisli Vlniiider fiatmal v. Pwarka Knth Dinda, 
I.Jj.ll ,34 Ccilr., 640, und Oncnfcil Jianlc Corpora- 
tion V. Chafriol, I. L. Jl., 12 Cnlc, 642, followed; 
KJiachr jli oidccn v. Rama 3<<iih,l, L, It., 17 21ad., 
12,rofcvrcd to ; and 7ninm-iid-rfiH v. Litadhar, L. L. 

JL, 14 AIL, 524, dissented from, Fatccta Pabba>' 

o. Em AzistUNKissA I. L, R,, 27 Calc., 540 

[4 C. W. jN,, 459 

(e) Appeu^ants. 

312. Parties, Addition of, on 

appeal. — An Appellate Court has a discretionary 


por.rr to snt'stitnte or add n lU'W appilhnl or region- 
dml niti'r tin- p-rind of iimii'ition pri icrihrd for an 
spinl. CuCKTOr WAHm r. (rAy.\ PnAS.ui 

[L li. R., 2 All., 108 

Set llAyjt? .‘>i;;nK r. Sttro PiUBAti ft.tw 

[I. I/. R.,2Alh, 437 

313. -- - - Addlnj; appollanls— Per- 

n /'»• fl d p ‘rlirr IJ.J [7 •/.- -p( r-O'l* IlOt p'lrtii I in 

thrnri.-ind suit .an- no*. . n’t it Ird to Inve thiuindscs 
ndd.d r.i .*tpp Ifmtit jn thi Apprilite Co;irt. 
W.ATON- Sf‘j:;.o''os t:;: . . 0 W. E., 260 

314, ^ ... ...Cl til Pr ii'fdiirr 

A', dr, 33, .^*’2.— Tin r< is no p.nvi- in the Coir of 
Cie it Pr. <- dtwe ( A* t XIV of If F2) to nnlx- a party 
to thr 'rsit nro-app -Ihu'.f . ,32 .mill r,<'3 of the Co Ic 

phi to an App. Ihite Court jnwiroulyto strike out 
the niw.- of a pwty, or to divict ».-\s purtiis to he 
.add'd If) the sui!, wlu tin rns pt.aiiif ifi's or drfrnd'int*. 
VASunrn Il.etKntPti.vA r, ii.At.cnAt 

[1. L. R., 10 Bom., 227 

316, - — A*tipmr,n',( of 

ir.'KTcd pcv.div.c} si'iV — Addiio; (rfisyare ot parly . — 
.\t7irth' d.hn.ifeit of tin- phiiuifTs suit.and pi ndinc 
a niTulur ftppnl to the l{ix:Ii Court, tiie piaintifTs 
nppli.'l fl r ha', I ti.add th" name of n p.irty to uljoin 
a sh'.ri'of tltrir 5l,tht in tiir snhji et -matter Ind hern 
a«‘it.:iud s'll'Mijiuntly to (hr di'mi-sal of the suit 
in the Court !><iow, 'riic Court refused thoappiic.a- 

t;o-i. J.K'u:n\ e. AlAitowru IIoasniK 

[Marsh., 251: 2 Hay, 111 

320. • ^ Appeal ly 

t-id,,!' ofJrdcmenf-dAlni — Allrped adopfrd son . — 
A jnd.:nunt-dt'.itor died. His widow was thereupon 
plan d ou (he n cord n« his local rcprcscut.ative. In 
the I xu'«tio'\-]>roci rdinixs which foliowed tiie widow 
madr an nt'jH-.vl to thr Hisxh Court against .a cert.ain 
ordir p’.^-i.d iiy (lie Court fXfcutluc (he drercc. To 
this appial. a jnVb u, ulUcinc himsdf to be the 
ml. pint Pin of ihi'drciiiscd jndcmeiit-drutor. applied 
to be mad.' a paity. Tlie widow opposed tlir ai'idica* 
t toil di nyiiic tlie fact of the adoption. Held that, 
whither the aj>]dirant was or was not the adopted son 
of the deceased jndcuiuit-dotifor, tiure was'no objec- 
tion to cnteriiic his name on the record if the decree- 
holder eonsiiited. ns it tended to his security that 
tliis .sliould be done. Tlie apjdic.anfc wn.s accordingh- 
made a eo-aiipcllant with tlic .widow. Lakshsiibai 
r. SaKTAI'A JiliVATA SlUSTKE 

. [RIi.R., 13Boin.,22 

(/) Eespondcats. 

317. - - Adding respondent— CteiZ 

Procedure Code, lSS2,s,5o9 — Limitation Acf,lS77. 
— The discretionary power of directing a pcKon to 
be made a respondent, conferred oi\ the Appellate 
Court by s. 559 of the Civil Procedure Code, is 
not limited by any provision in the Limitation Act 
(Act XV of 1877). AIanickta Moyee v. Boeoda 
Peosah Mooeeejee . I. L. R., 9 Cale„ 355 

[11 C. L. B., 430 
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PAHTXEIS — eontinutd 
S ADDING TARTIES TO SUITS-co«/»ntierf 
Nor in tlie case of tho addition of a defendant 
OEIE^TAI, BA1.K COErOEiTION r CnABBIOE 

[I I. R, 12 Calc , 042 
j PT'j ^ Court 


PARTIES — continued, 

3 ADDING rADTIEs TO SUITS-coa/,flu,d 

320 — CtrtlFroeedure 

Code M 6o9 — Joinder of respondents on appeal — 
In 1877 the pliintiff escented a deed of hypitheca- 
tiontoonc of two partners to secure a lorn obtained 
from them jointly In l^-Sl the p aiiitill sol 1 tn^cr 
ahe the hypothecated j roperty to defendants 2 to 4, 
and it Was arranged that the secured debt should be 
pail off by the aendecs They failed to do this but 


Uc u n } in lu uuui, <ji lue ».ourt ot i m instance 
behind him his position was aecnre, (he Appellate 
Court had mproperly made ^ a resiondent to the 
appeal and pneu a decree against him Atwa Dam 
r lUKisHEV I L R., 6 All , 206 


810 

Varhee to erntt 


•Pfaette e— 


* « i * 1 . uu u i, t I u 1 1 lu executed it as 

manager of a joint Hindu fatnil> of which difea* 
daut No 2 wat a member and for the rightful nnr 
ro>t. of the family Tlie family , oh, 
hecameihtilnl and the liyroliifcaled yniperty aaJ 
divided between defendants Nos. 1 and 2 Pefen 
^nt No 1 afterwards hypothecate 1 part of his 
share for a pniatc d bt to defendant No 3 who 
Iminp sued on his hipoUiecation and bmnrht 
the land to sale in execution, became the purchaser. 
The District llnnsif passed a decree for (he plamtitf, 
Bpiinst which defendants Nos 2 and 3 prefrired 
separate appeals theilaintiff leingthe sole respon- 
dent (0 cnch appeal Tlic Distnet Judge on appeal 
passed a decree directing that the plaint IT it o iJd 
first proceed against all the property wl ich was not 
suMcct to the hypotheeation to defmilant No 3 
Including the share of defendant No 2 Defendant 
No. 2 preferred a sreon 1 appeal joining all (he other 
parties Held that though both defendant* N« 2 
and 3 prcferreil separato appeals from the rnginal 
dome tley only made the plaintiff respimlent and 
defendaut No 3 omitted to male the appellant 
(defindanl No 2) a p-arty to his appeal bnl the 
whef praywl for in each appeal was that the original 
dwree might be set nst le so far as U was in plain- 
tiff a favour and against each appellant 
naving rivanl to the relief claimed there was so 
rcasotito hold tlial the appellant (defendant Na 2) 
^a neeeasarj party to the appeal preforej hy 
defendant No. 3 Ooritl e ‘taureaTniTTAw 

tl. L. R., 13 Mftd., 255 


in 188j upon the hypothccatiou bond an I obtained 
a personal decree against the present pUinliff who 
did not ai pear and defend this s iit the amo int of 
the decree being declared to be charged on the hnd 
in the possess on of defindants 2 to 4 Meanwhile, 
defendant 1 who was the assignee of the mortgage of 
IS32 had obtained a decree upon it against defen- 
dant 4 This decree net havin„ been execute 1 1 e 
Bubaeeimntlv sued upon the mortgage ngai i anl 
obtaineil a decree a'^ainst defendants 2 to 4 The 
plaintiff now sued to have the last racnti nc 1 ligreo 
«(t asilc and recover the balance of the lurehase- 
money from defend luti 2 to t The C^iirt of first 
initince passed a decree for the amount chimed 
anddeclired it to bo cliargcd oi the hn1 Defcn 
dant 1 preferred an appeal m which defendants 2 
to 4 sverc joined I y the Co irt of First Appeal which 
disttssel the suit Reid that defendants to 4 
were nghth lomed as responlenta hy the Court 
nnder the Cinl Proeeduro Cole s 563 KAVArtAPPA 
r SoELiithOA I Xj R.t 16 Nlnd , 302 

321 ' ■ ' J’oteer of tie 

Appellaie Court to add parties as respon tents - 
Code of Csnf Procedure (Act \Il of 
• 652— -Inn init for contribution by tho plaintiffs 
against the defendants the Court of first instance 
gave the plaintiffs a decree n^uiintt one defendant 
and evoncratel the others On an appeal bj the 
defendant against whom the decree was passe 1 the 
Appellate Court directed the defendants cionmted 
bv the first Court to be added as respon lenls set 
aside Hie decree against the appealing defen lant, 
and passed a decree against tho defendants who were 
ad l«l as respondents ns representatives of one 6, and 
onlered the amount so deeretil to be rceovereil from 
the estate of her (5*i> husband On appeal to the 


LAtMcKEWBEr OiBiwriu Nate MrKtwEE 

[LL.R.,25 Cale., 605 
2 C W, N..425 

323 CirilPr^urt 

Code » 553— Power of Appellate Court to edi 
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PARTIES— confmMe<f. 

3. ADDING PARTIES TO SUITS— 

respondent — Limitation Act (XV of 1877), s. 22. 
— Tlie power of au Appellate Court to make a persoa 
a respondent, under s. 559 of tLe Civil Procedure 
Code, is not affected by tbe Limitation Act (XV of 
1877). In exercising its powers under s. 559 of tbe 
Civil Procedure Code, an Appellate Court is com- 
petent to make a pei'son a respondent who, in tbe 
original suit, was arrayed ou tbe same side with tbe 
appellant. Sohka v. Khabak Singh 

[I. L. R., 13 All., 78 

323. — Civil Procedure 

Code, s. 559 — Potoer of Court to add respondent — 
Limitation Act (XV of 1877), s. 22. — Held by tbe 
Pull Bench that it is competent to a Court sitting 
under s. 559 of tbe Code of Civil Procedure to add a 
person as respondent in an appeal, tbougb tbe time 
Tvitbiu wbicb an appeal migbt bavc been preferred as 
against sucb person has expired. Bindeshbi Naie 
T. Ganga Sauan Sahh . I. L. B,, 14 All., 154 

324. ^ Civil Procedure 

Code (1832), s. 559 — Addition of a party in second 
appeal . — A Court cannot, in a second appeal, act 
under s. 559 of tbe Code of Civil Procedure, and add 
a party as a respondent unless sucb party was a part 3 ' 
to tbe appeal below, and tbis notwitbstanding tbat be 
was a party to tbe suit in tbe Court of first instance. 
Chunni V. Laua Ram . . I. L. R., 16 All., 5 

325. Civil Procedure 

Code (1882), ss. 32, 559, and 587— Addition of 
parties on second appeal — Appellate Court, Poiocr 
o/.— Tbe Court ou second appeal is competent to 
bring on tbe record persons wbo bad been originally I 
joined in tbe suit, but were not joined in tbe" lower 
Appellate Court. Chunni v. Lai a Pam, I. L. P., 16 
All., 5, dissented from. Pata Matathiit Ahptt v. 
Kotamel Amina . . I. L. R., 19 Nfad., 151- 

326. Civil Procedure 

Code^ (Act XIV of 1882), ss. 372, 582— Attaching 
creditor of decree-holder seeking to he brought on 
to the record as a respondent. — Held tbat a creditor 
of a decree-bolder wbo bad attached tbe decree pend- 
ing an appeal against it was not entitled to be made 
a party respondent to tbe appeal under ss. 372 and 
582 of tbe Code of Civil Procedure. ChaiIi Behabi 
Lah r. Rahmai Das . I. L. E., 20 AIL, 38 

327. — Potcer of the 

Appellate Court to add parties as respondents — • 
Code of Civil Procedure (Act XIV of 1882), 
s. 559. — C, owner of a factory, executed a bundi in 
favour of B, and purchased Japd from B from the 
proceeds thereof. C then sold bis factory to H, wbo 
obtained possession of tbe land. In a suit brought 
by B upon the bundi, C and H were made defen- 
dants, but C did not appear in tbe first instance, and 
an ex-parte decree was passed against him alone. 

C appealed against B without making H a party 
respondent to bis appeal. Tbe lower Appellate Court 
passed an order adding iZ as a respondent, and even- 
tually passed a decree against H. On second appeal 
by H to the High Court, — Held, referring to s. 559 
of tbe Civil Procedure Code (1882)^ that tbe lower | 


PARTIES— coniinwetZ, 

3. ADDING PARTIES TO SUITS— coneZurfei. 

Appellate Court was ri^t in adding AT as a party 
respondent to tbe appeal. Atma Ram v, Ballcishen, 
I. L. P., 5 All., 266, dissented from. Zfpendra Lai 
Mukerjee v. Girindra Nath Mukerjee, I. L, P„ 25 
Calc., 565, and Mariickea Moyee v. Baroda Prosad 
Mookerjee, I. L. P., 9 Calc,, 355, referred to. 
Hudson v. Basdeo Bajeye 

. [I, L, R., 26 Calc,, 109 

3 C. W. 17., 78 

. 328. pe rsons inter- 

' ested in the result of the appeal — Civil Procedure 
Code (1882), s. 559. — In a suit for possession of 
land the Court of first instance decreed the plain- 
tiff’s suit in part against the defendants. Some of 
tbe defendants appealed to tbe High Court without 
making tbe other defendats party-respondents. The 
plaintiffs preferred a cross-objection under s. 561 of 
tbe Code of Civil Procedure. Tbe non-appealing 
defendants where added as respondents by an order of 
tbe High Court to tbe effect that they migbt be 
made parties without prejudice to any objection tbat 
might be urged on tbeir behalf at the hearing of the 
appeal. Tbe non-appealing defendants at tbe bear- 
ing of tbe appeal contended tbat they were wrongly 
made parties. Held tbat the non-appealing defeu'. 
dants were persons who were interested in tbe result 
of tbe appeal, within tbe meaning of s. 559 of tbe 
Code of Civil Procedure, and tbat therefore they 
were rightly made parties. Bishhn Chuen Roy 
ChOWDHBT V. JOGENDEA NaTH RoT 

[I. L. E,, 26 Calc,, 114 

4. STRIKING OFF PARTIES. 

(a) Dependants. 

326. — Eemoval of name of defen- 

dant from record — Civil Procedure Code ( 1882), 
g2 . — An order striking tbe name of a defendant off 
the record of a suit cannot be made under s. 32 of 
tbe Code of Civil Procedure at a period subsequent to 
the first hearing of tbe suit. Abbasi Begam v. 
Imdadi Jan . • . I. L. E., 18 AIL, 53 

5, SUBSTITUTION OF PARTIES. 

- ■ (a) GENEEAiny. 

33 Q. Substitution of parties in 

execution proceedings after appeal — Pe- 
presenfatires of judgmenf-debtor — Civil Procedure 
Code (1882), ss. 361 to .372. — The Civil Procedure- 
Code does not contemplate tbe representatives of tbe 
judgment-debtor being placed on tbe record after tbe 
appellate decree has been passed. There is no ex- 
press provision for it in tbe sections relating to 
execution. Ss. 361 to. 372 relate to changes during 
suit, and speak only of “ plaintiffs ” and Tdefendants ” 
— terms wbicb seem to show that they were only 
intended to apply to proceedings up to final deter- 
mination by the appellate decree and not to proceed- 
ings in execution between tbe judgment-creditor and 
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PAHTQjS — continued 
S SUBSTITUTION OF PAETIESj^on^.iiuerf. 
juagmcnt^cUor UXBAcnAiO) Haejitaudas t 
EAsiTTRciuia} Rasidab I li. B., 18 Bom^ 224 
331. “Legal’ represoQtative” — 


the plural Whore only one has been added aa a 
party the suit or appeal rrould abate In the case 
of an appeal either all the rcprcscutativcs of the 
deceased appellant should hare been brought upon 
the record as appellants, or tf any had refnsed to be 
joined as appellants, they should have been brought 
on ns respondents QnAMASDt Lai. t Ants. Be«au 
[I L B , 16 All , 211 

332 Power of Court to subsH* 

tute parties — C»ril Proeedi re Code, lS59 e 73 
— A Court has no power under s 73 Act 1 III of 
1859 to substitute one party for another, by striking 
one off and putting another on the record. Bai 
GoWND TrWABEE r UUBEE'TATn Pebbcad Sadoo 
[16 W R., 183 

• See JUDOOPUTtEE Citatteejee f CntrKDER 
Kam B nuTTAcnABJEE aw R, 309 

(i) PrAISTITTS 

833 Purclaeer of 

plainti^s tntereet —The Court has no power to allow 
the purchaser of the rights of the plaintiff in a snit 
to bo substituted for him on the record Jtmoo 
PtTPTEE CHAITEBJEE r CcPKDEB KAKT BbOTTA* 
cnAiurs 9 W, R., 309 

Saheb Hot t Cdootbe Sinou 9 W. R., 487 
BbEE CJIUFTEB r.OT r Tcmeezoodee-s 

[12 ■W’. R , 87 

See Bai Gobi’S!) Tewabee r IIonEEVATii Peb 
snAB Saitoo 16 W. R , 183 

334 Substitution orplaintifT— 

^sfiyHee of plainitf — TT'airer of oljecUon — 
OroMNrf of epeeml appeal — U is not correct to 
substitute the assignee of the oripnal plaintiff at the 
plaintiff on the record the proper course being to 
add him as a party plaintiff if he desires it ^VLcro, 


Judoopuitee Chatteryee t Chunder Kant Bhntta’ 
c%aryee, S W’ p, 300, Saht^ Pop y Choonte 
Stnph, 0 IT p, 4S7, considcrcil and esplamcd 
SrsuEE BnrsA’T r ilcrpov Monc*? Chotto- 
EABUTA . 2 C li. R, 297 



heir of the deceased buibaal) were made co-plain* 
tiffs Jlrld that, although U was not strictly ngnlar 


TOl IT 


PARTIES — eonltnued 
6 SUBSTITUTION OF PAIiTIES— coBimwif 


decuion which they might obtain against the defen- 
dants and allowed to settle the rjacstion arising 
between thcmzches mother proceedings Paebcttt 
r Hiooiy . 17 "W R., 476 

S C PABBATTt r I niKirv 8 B L R, Ap , 98 

336 ' - JSaHtnp defen 

danli plaintiff'e after suit I j them xcovlJ be barred 
— Zsflii/atioa — Ciri/ Procedure Code, 18S2 t 32 
— Smt toeet aeide »ale — A mitta hell by tenants 
in common was sold for arrean of rerenne at a time 
when the owners of a moiety thereof were minors 
In a >uit bronght b\ the mother of these minors on their 
behalf agaiost the Collector to set aside the sale the 
plaintiffs impleaded also the other prenons owners 
of whom one was the pnrehaser at the sale Two 
others in their written statement pleaded that the 
purchase bad been ma 1e in fraud of their rights an 1 
claimed to be still entitled to ibeir shares m the 
mitta on the ground tha^ the purchaser o nst bo 1 eld 
to liare purchased for their benefit (Indian Trusts 
Act, 1882, B DO) They further claimed that si o ild 
the sale be set aside so far as the plaintiff a interrsti 
were concemed. the aalc of their interests also should 
be held to be null and toid Before the amt came 
on for bcanog -v * t « , , ,t 

that theso two di « 

in the amt unde ■ • • 

dure At the d • • 

claim of these defendants, had they lucd to act aside 
the tale m tl eir own interest was haired by limita- 
tion Jleld that the order was illegal KBtsnrA. 
r NlECAUrZBrUA. EBISUVA T COLtECTOB OP 

Satem I.L R, 10 Mad., 44 

337 — ■ — Death of p/ain- 

i*Jf after judgment — ^^^le^ a person desires to bi. 
added as reprcacntatii c upon the death of a plaintiff 
after judgment be must utufy the Court that he is 
the proper person to be 80 adJeiL MrnAMUAi) He- 
BAi^ r RnrsuALO I I,. B , 9 All , 131 

338 ■ ■' Cttil Proce- 

dure Code, 1S52 ee 3G5 SGT^Proeedure lehen 
rtral parttee elatn* to le the repre/en^j/iccf of 
deceated plaiafi/T— Biral elatmante — Appeal — 
Appeal be one ptaintifT agatnet another — Pending 
a amt for mlcniptioii one of the plaiptiffs died 
Thereupon A, claiming as the aikpted son, and B, 


entered on the record as legal represcnlatirc* of the 
deccasctl plaintiff and proceeded ft th the suit At 
the hcann^ he found that A't adoption was proved, 
and* that H was not the legal heir of the dcceas^ 
Ifc thcref , 

farour ■ i ■ ■ . ■ 

alone the i • ■ i • 


10 a 
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5. SUBSTITUTION OF PAETIES— 

Court held that B, and not A, ■was the heir of the 
deceased. It therefore passed a decree iu JB’s favour 
and against A. On second appeal to the High 
Court, — Seld that the Subordinate Judge could not, 
under s. 367 of the Code of Civil Procedure, admit 
on the record both the rival claimants as legal 
representatives of the deceased plaintiff, or adjudi- 
cate by his decree between their rival claims. Sold 
also that the Appellate Court ought not to have 
allowed one plaintiff to appeal against the other, or to 
have decided the rights of different plaintiffs inter se. 
ViTHU V. Bhiiia . . I. Ii. R., 15 Bom., 145 

339. — Civil Proce- 

dure Code (1882), ss. 365 and 367 — Representation 
of a deceased plaintiff.— S, 365 of the Code of Civil 
Procedure presupposes that the party claiming to 
represent a deceased plaintiff is his legal representa- 
tive, but, if the representative character is denied, 
or when two ot more persons claim it, the procedure 
prescribed by s. 367 of the Code should be followed. 
OttijA V. Beepathee . I. Ii, R., 17 Mad., 209 

340. Belckan Agri- 

culturists Act (XVII of 1879), ss. 49 and 74 — 
Conciliation agreement forwarded to he filed in 
Court — Death of plaintiff — Substitution hy the 
conciliator of the name of the deceased's heir on 
fhe return of the agreement hy the Subordinate 
Judge — Practice. — A plaintiff applied to a concili- 
ator appointed under the Dekkan Agriculturists’ 
Belief Act (XVII of 1879) for an amicable settle- 
ment of a dispute between himself and the defen- 
dant, and came to an agreement disposing of the 
matter uhich was duly forwarded to the Subordinate 
Judge to be filed in Court. On receipt of the 
agreement, the Subordinate Judge issued notices to 
the parties to show cause why the agreement should 
not he filed, and was, on the day of hearing, informed 
that the agreement could not be filed owing to plain- i 
tiff’s death. The agreement was then returned to 
the conciliator, who entered therein the name of the 
deceased plaintiff’s heir and forwarded it to the 
Subordinate Judge. A question having thereupon 
arisen as to whether the conciliator could enter on the , 
record the name of the heir of the deceased plaintiff, 1 
— Beld that, although there is no provision in the , 
Dekkan Agriculturists’ Belief Act empowering a con- 
ciliator to enter the name of the heir of a party, and 
Government have not apparently under s. 49 (a) of 
the Act made any rules regulating the procedure 
before conciliators in this respect, yet when a Sub- 
ordinate J'udge is seized ofi a conciliation agreement, 
there is a proceeding before him under the Act. He 
should therefore, under s. 74 of the Act, follow the 
provisions of the Civil Procedure Code (Act XIV of 
1882) in regard to placing on the record the heirs of 
the deceased parties. NAEA'VArrnAS SA'khaeam v. 

Koitdi , . . X Ii. R., 19 Bom., 202 

341. R ep re s enta -_ 

lives of deceased widoto — Civil Procedure Code 
(1882), s. 365 — “Legal representatives” — Rever- 
sionary heirs of husband. — On the death of a Hindu 
heiress, after institution of a suit to recover property 


RARTIES — continued. i 

5. SUBSTITUTION OF PABTIES-coMffmfed. 

belonging to her deceased husband, the reversionary 
heirs of the husband are her legal representatives to 
proceed with the suit within the meaning of s. 365 of 
the Civil Procedure Code. Ramkishore Chucker- 
butty V. Kallykanto Chuckerbutty, I. L. R., 6 
Calc., 479, applied. Katama Natohiar v. The 
Rajah of Shivagunga, 9 Moore’s I. A., 539, and 
Sari Nath Chatterjee v. Mothurmohun Gosivami, 
I. L. R., 21 Calc., 8, referred to. Peemmovi 
ChOTOHEANI V . I’EEONATH DhTJE 

i[I. X. R., 23 Calc., 636 

342. ^ Legal repre- 

sentative of Hindu tCidoiu — Civil Procedure Code, 
s. 365 — Reversioner. — A reversioner succeeding 'to 
the estate of a deceased person .after the death of the 
widow of that person would be bound by a decree 
obtained against the widow, provided that there was a 
fair trial of the suit in which the decree was passed. 
Consequently the widow’s right to sue survives to, 
and devolves on, the heir of her husband entitled to 
the estate, and such heir, and not her personal heirs, 
should be held, to be her legal representative for the 
purposes of s. 365 of the Code of Civil Procedure. 
Xatama Natchiar v. The Rajah of Shivagunga, 
9 Moore’s I A., 543 ; Sari Nath Chatterjee V. 
Mothurmohun Gostcami, I. L. R,, 21 Calc., 8, and 
Premmoyi Choudhrani v. Preonath Dhur, I. L. R., 
23 Calc., 636, referred to. TErBHUWAN Stjneae 
Kxtae V . Sei Naeain Sin&h 

[I. X. R., 20 All., 341 

343. Civil Proce- 

dure Mode (Act XlVtpf 1882), s. 372— Applica- 
tion for revival of suit — Limitation — Application 
in a pending suit. — In. a suit for a declaration of the 
rights of the parties and for partition a preliminary 
decree was made on the 12th July 1887, declaring 
the rights of the parties and dir-ecting partition. 
Since then no steps had been taken to carry out the 
decree. The plaintiff, the father of the petitioners, 
died in December 1891, leaving the petitioners, who 
now applied to have the suit revived in their name. 
One defendant opposed the application on the ground * 
that it wi>s barred by limitation under s. 372, Civil 
Procedure Code. He also alleged that he was an 
infant at the time. the suit was instituted, and was not 
awiire of any of the proceedings till notice of this 
application. Held that the application was made 
in a pending suit, and, though falling within s. 372, 
Civil Procedure Code, was not time-barred, the right 
to apply being one which accrues from day to day. 
Kedar Nath Dutt v. Sarra Cliand Dutt, 1. L. R., 

8 Calci, 420, and Baroda Kant Milter v. Aghore 
Nath Neogy, unreported. Suit No. 265 of 1882. 
(Saee, J) That the question as to whether the 
defendant was aware of the proceedings could not be 
considered at that stage of the case. Eaji Nath 
Bhattaohaejeb V . Uma Chauan Sie'oae 

[3 C. W. NT., 756 

(c) Dependants. 

344. Substitution of defendant 

— Death of defendant. — As soon as it is showh that 



( Co73 ) 


DIGl-ST OF CASBS. 


( C574 ) 


PARTIES— coK^inttei 
5 SUBSTITUTION OP PARTIES-eon«t««ei 
a defendant was dead at tho time the plaint was filed. 



845. Death of deft*’ 

dani — Rejfresentattte of deceased defendant 
^\ here the plamtiif m a suit prays that a person may 
he substituted on the record as the heir of a defcn> 
daut who has died, the Judge should raise auiesue 
as to whether the person conght to he substituted is 
the heir of the deceased defendant Kanai Laix 
Edax r SAsniBursoNBiBWAs 

p. I* R , a Calc , in 
SOI. R.,117 

346. - " -■ ' ' - Froeedute— 

Death tfdtHar after attachment and before salt — 
ffepresentaitres not made parUes — Sate tUegal — 
tVhere a judgment debtor died after Lis land had 
been attached and the creditor brought the land to 
sale without mahing the representatues of the dc> 
ceased parties to the proceedings — Held that the 
sale u as illegal and must be set aside JlAUASAStt 
AZTA>aAnc BiOinATHI AStUAL 

CL L B , 6 Mad , 180 

347. ■ Ctttl Proee 

dure Code, ts 873, CiT^^Aen^nment after decree 
i» Court of firil snstance— Assignee made party 
after appellate decree for purpotet of execution — 

of an 
The 

section Jias no apjnieatioa to proceedings m execution 
of decree , and a Court his no jnnsdiction, reading 
s 372 u itli s &47, to bring in a party after decree 
and make him n judgment debtor f r tho purposes of 
execution Ooeool Ckunder Ooisamee \ 
xstratoT'Oeneral of Denyal,! L II 5 Calc, 720, 
and Atiorney General i Corporaiian of flirminy 
ham I R,loCh 1) , 423 referred to Bhcre a 
Court Ind so acted, by an order which might ha>c 
hecii, but was not, made tbc subject of appeal under 
s. tSS of the Co'Ie — Ifefd that, as there was tw> 
jurisdiction to make such an order, tlie party 
aggrieved was competent to object thereto on appeal 
from a subsequent onler enforcing execution against 
him as a judgment debtor Goopail r SIrssooRir 
Bam: I.L E , 10 All, 07 

348 — Cfri/ 2’roet' 

rfsre Code, It 234, 332 5S5— Deatt of yvdomtnt^ 


an order for possession of Hn 1 In cxrcutiou of his 
decree o i iOth August, c n which <lav the jud^mt 
debtor dml P«e»si04 wa* dilirerrd on 2^lh 
August, The pirsons jxKsrssi',! pro# nlcl a petition 
under * 332 of Un* Cole of Cliil I'roocil ire disputing 
his right to be put into posses, on. on the ground 
««'er fl/.-f, that the judgmenl-Jfbtof was rot repre- 
sen*cil on the rcconl. On appeal agaf'it the appel* 
TOI~ IV 


PARTIES — confiRueif, , 

5 SUBSTITUTION OF PABTlES-eonfmufJ 
late order of the Distnet Jodge, — Held, assuming 
that the order for possession was made prior to the 
death of the jndgment-dehtor, there was no necessity 
for the decree holder to bring any other person on to 
the record between the ^te of that order and 
the date on which the order was executed Rama. 
Sams a Buj7sratJl>, I L R , 0 J/ad , ISO di$tin> 
guished UrTTAcei r Pacisa 

[I L. R , 12 Mad., 211 
840 - — Cirif Proce. 

dare Code, st 234, S6S — Sale in execution of decree 
— Death of judgment debtor after attachment and 
before sale — Representatives not joined — A dccrec- 
holdcr attached land of the judgment-debtor lu cxe 
cution of his decree and a sale-proclamation was 
• repre- 
bnt the 
• • repte- 

■ ties on 

■ u "lie 

should be set aside Ramasami At/t/anfar v Rag, 
rafhi Amtnal, 1 L R , 6 tlai ISO followed 
KuISnSATtA r UKX188A BFOAK 

[L L. R. 15 Mad-, 399 
Orovtb V Amuxisthatou GrvtaAt M«>ra» 
[I I> R , 23 Mad . 119 
Con/ro. bllBO Prasad r IllRA La1< 

[I L R, 12 All, 440 

(d) Aitruavts 

3S0 Substlttttloa bf appoUant 

— Right of lessee *• . 

sent lessee —A 

the lessee’s lease • 

lessee s suit cent 

SnSSIOXEB Ot TUB bOOXDEBBCVDS r CnCVDPB 

CooMAB QuosB 3 W. E , 176 

“PJaintiff’ was held to inclndc an appellant in 
ItAaMO-tEE Daubs r Cih:«jeb Kant SANnrD 

(L Is. R, 8 Cale., 440 : 10 C. I, R, 437 

351, — Cir.l Procedure 

C« dr fiS82^, ss 865, 366, nn< 682 — Administrator 
appoifitel under Rom I eg VIII of 1627, s 10— 
^rt AIX of 1S4I, s 9 — jfrfninis/rrtfor Genml’s 
Act (tl of s 23—Deafi of appellant — 

♦ -* ' • ' ‘ Bppomtoil 

■ ■ 1827 does 

■ gal npre- 

• ■ :*itiaue an 

• • Dbsai r 

DetiNatc > I. R R, 21 Rom • 102 

JJ 52 _ Civil Proredart 

Cod* (l'^2),s 355— 1 ejaf fNprvi#»»<i(»re -Pice** 
tor— Death of apprllant.—S t&rwadiniraUbarsub- 
jert to Mar«m.aVka‘ayam Uw wsi mluecil n number 
to two pirsons, rt*, the kamavan and his jcringcr 
Vw^hfr, the plaintiff They quamllcl, an I tii.- 
former wiM out the con*ent of the U'ter adipto! as 
mrtnlxrs of the tarwvl his son and «Uugh*rr an I her 
1 childrei On his doilh the pUlntiff me I f rpos*-^. 
i aan 1 1 the tarwad propety an I f<ra d ■clara'm that 
. • 10 B 2 
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6. SUBSTITUTION OF 'PKRTmS,~continued. 


tlie adoptions were invalid. Seld that the plaintiff 
was entitled to the relief asked for. After an appeal 
was presented by plaintiff, who had obtained a decree 
for possession bnt no other relief, he died leaving a 
will making certain dispositions of the property to 
which he was solely entitled on the assumption that 
the adoptions in question were invalid, and his exe- 
cutor was admitted as his legal representative for 
prosecuting the appeal. Pavxath Nautt Menok v. 
Thieuthipaili Ea'man Menoe 

ipE. L. R., 20 Mad., 51 

353. Substittdion of 

ieneficiarie^ for trustees — Decree for possession 
toith directions for mutual conveyances, Fffect of — 
Af peal filed in the name of a wrong person — Civil 
Procedure Code ("Act XIV ofl682J, s,27 — Limita- 
tion Act (XVofl877J,s. 5. — From an order made in 
execution of a decree against certain tnrstees, the 
latter filed an appeal on the ISth April 1898. In 
the meantime, -in a suit instituted by the beneficiaries 
against the tnistees, a decree had been passed on the 
5th April 1898, declaring that the beneficiaries were 
entitled to possession of the trust estate from the 
13th April and directing the trustees to ihake over 
possession to them. This decree further directed that 
proper conveyances should be executed by the trustees 
when required. On the 5th July 1898, the bene- 
ficiaries applied for substitution of their names in the 
place of the trustees in the appeal filed 'on ‘the 18th 
April. Held that, though the trustees were directed to 
execute proper conveyances when requmed, yet, 
having^ regard to the direction as to delivery of 
possession, the decree of the 5th April must be taken 
to have divested the property out of the trustees 
and vested it in the beneficiaries. The trustees 
therefore had not any estate left in them on the 
18th April sufficient to justify their being appel- 
lants. That the beneficiaries can only be substituted 
in place of the trustees if they can bring the case 
Within s. 5 of the Limitation Act. S. 27 of the 
Civil Procedure Code does not apply to an appeal 
fi.led in the name of a wrong person. Dwaeka Nath 
Biswas DebekdeaNath Tagoee 

[4 C. W. l>r., 68 

(e) EespondehtS. 

354. - Substituting respondent 

— Discretion of Court to add parties as respondents, 
— A Judge has discretion in the matter of adding a 
fresh respondent to the record, the latter having 
been a party to the original suit. Showpaminee 
Dossee V. Eam Eoodeo Gangooet 8 "W". R., 367‘ 

355. ' - - Civil Proce- 

dure Code ( 1882 f ss. 3, 368, 52 — Despondent, 
Death of — Practice. — Having regard to s. 3 of 
Act XIV of 1882, it is clear that the word " Code ” in 
sch. II, art. 171B, of Act XV of 1877 applies 
to the present Code of Civil Procedure, Act XIV of 
1882; and that therefore the word “defendant” in 
B. 368 of that Code, when read with s. 682, must 
be held to include “ respondent.” In the stat- 
TEE OE !che petition op-Soshi Bhusan Chand. 


SosHi Bhhsan Chand r. Geish Chitndee Ta- 
iirKHDAE . , . I. L. R., 11 Gale., 694 

356. — - — - Co-sharer of 

plaintiff in suit . — When a co-defendant (a co-sharer 
with the plaintiff in the property in dispute) w'as 
thought by the Judge to be a necessary party as res- 
pondent in the appeal, — NTeZtZ that the Judge should, 
under s 73, Act VIII of 1859, and otherwise, 
have caused him to be made a respondent, instead of 
dismissing the appeal. Aohhmbah Paheev «. 
Eamsahox Paheet . . t ' W , R7, 1864, 136 


357. 


Procedure in 


dase of the death of respondent pending an appeal 
— Civil Procedure Code (Act X oflS'T7J,ss. 368, 
5S2 . — Procedure analogous fo that laid down in 
s. 368 of the Civil Procedure Code (Act of 1877 
in respect of the death of a defendant must be ap- 
plied in the case of the death of a respondent. Where 
therefore a respondent dies during the pendency of 
an appeal, it is for the appellant to take the initia- 
tive, and he is at liberty to select one or more per- 
sons to defend the ajvpeal ; and no person other than 
the person so selected has a right to force himself 
into the proceedings and to claim to have his name 
entered as representative of the deceased respondent 
against the appellant’s consent. Persons so intro- 
duced on the record may or may not be the real re- , 
presentatives of the deceased respondent j but the 
merits of their claim to be such, on the ground of any 
right or status, such as that of adoption, is immate- 
rial to the determination of the appeal. Lakshmxbaj 
V . Babkeishna . I. Ij. R., 4 Rom., 654 

See Eajmonee Dabbe v. Chttndhe Kant Sa^ 
DEB I. Ij. R., 8 Calc., 440 : 10 C. L. R., 437 


358, 


Civil Procedure • 


Code, 1832, ss. 365, 368, and 582— Deceased sole re- 
spondent — Practice . — ^Under s. 368 of the Civil 
Procedure Code (XIV of 1882), a plaintiff may have 
the representatives of a deceased sole defendant 
placed on the record so that he may continue bis suit 
against them, but there is no section w'hich allows the 
representatives of a sole defendant who has died to 
be placed on the record at their own request. Con- 
sequently s. 582 gives no authority to a Civil 
Court to place on the record at their own request the 
representatives of a deceased sole respondent. Such 
an application cannot be entertained. Bai Jateb 
Hathising . . I. Ij. R., 9 Bom., 56 


359 . — Civil Proce- 

dure Code, ss. 32, 368 — Death of respondent in appeal 
— Rival claims to represent deceased . — Although a 
Court is bound by s.' 368 of the Code of Civil 
Procedure to place on the record the name of the 
person alleged by the appellant to be the legal repre- 
sentative of a deceased respondent, nevertheless, 
where a person, other than the person alleged by the 
appellant to be such representative, claims, on good 
primd facie grounds, to he the representative of the 
deceased respondent, and the interests of the person 
entitled to the estate of the deceased may be 
diced, the Court should, under s. 32 of the Code 
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of Civil Procedure, proceed to make such claimant 
also a party to the appeal AiniAFPA e Ataxna 

[I. I, B , 8 Mad., 300 

860. — — Piirchattrs oj 

iAore in property after decree — Oa appeal to the 


by that decree, the Court could not make any order 
xespectinp their claims and they had been unneces* 
lariJy made parties to the appeal RAcnA KisnK’» 
AIax c Bacqamak . 1. Ii R . 8 All , IIB 

361. — Cvwl Proeedar* 

Code (Act SJV oflS82J, tt 365, 369, and 372- 
Beath of a retpondent pending appeal— Right of 
oisiynee of Aw interest to he substituted tn hn place 

At an auctiou'sale held in execution of a decree 

passed against one O A, certain property put np 
-for Bale vras purchased by cue A M, the husband of 


a half ihare of the property in dispute, and an ofdcc 
was made that he should hue goiot possession with 



• • t 

•t 

vaneu tiie uecrit oi mt ouuoruinatc J a«lgo, tinldmg 
-that K A was entitled to the po<sc8Sioi of the pm* 


* . - j, . -n ^ , a - 

the applicant Ihercupou applied to have his name 
placed ou the record as rcsjiondont JdelJ that the 
applicant nas entitled to be made a party. The 
aualo;ry of s 3GS is to be extended generally to 
appeals, and tbe party appealing may cboose h» own 
rcsjvindcnt as repri*«ciitatire of d«*ceaje«l The more 
specific rule pn-*cnbc\l in tlwt section must prcrail, 
in the casts to which U is exactly applicable over 
the wore general rule in i 372 Dnt the role 
in s. So8 may well be lutended for tbe case tn 
winch the dtath, and death only, of the defendant 
constitutes tbe change of circumstances fT which It 
was thought necessary to provide; but where tbr« 
has been, rot only the death of the respondent, bnt 
an alh^cd j nor ^ tireyancc to him of the property 


PARTIES— con/iB«e«f. 

5 SUBSTITUTION OP PARTIES -confia^ei. 
awttrded by tbe decree appealed against, there is a 
fact in addition to the fact contemplated hr 
• 3C8, and the rule m s S72, being alone sufli 
ciently raclusire, must apply. An appellant may 
detomnne who shall be lespoudcnt, but not that any 
particular person shall not be a respondent The 
choice of respondents made by the appellant may be 
defectire through ignorance or fraud, and the real 
representatire of the decrce-holder cannot justly bo 
refused an opportunity of maintaining the decision 
which it w Bought to upset Uaiaham Bhaotat r 
JlBAt . I Ii. R., 8 Bom , 161 

382. Death of ret- 
pondent — RtprettnlaUret not added— Citd Proce- 
dure Code, 1859, 1 101 —A suit haring been dismissed, 
plAintiff appealed from the decision &ad aUhough 
the defendaut's death was notified to the Court, and 
the plaintiff di t not attempt, under s 101, Code 
of CiTil Prrcednrc, to bring m the heirs of the de- 
ceased or have deceased in any way represcntwl, tho 
Court tried the appeal and passed a decree Held 
that the ilccision of the lower Appellate CSonrt was 
incorrect m law. MOnez IjMI r 1 Pzri. HossErt 

(14 W. B., 337 

See Roof Nabain Sison r Rauatee Si>oii 

(3 C. L R., 102 

383. ' Death of ret- 

pondenthefore deereton appeil patsti aga%ntth\tn 


not aidrtl m keeping the defendist ignorant of his 
death, the High court met the dilfieuUy, as to eze* 
entmg a decree against a dead man, Sy directing 


l,Rw» Vv , R., au8 

364. — Deathof plain- 

ttff-respondent during pendency of appeal — Appli- 


was cutcrcvl on the rcconl at respondent in ] Uc^ 
of the dcceasciL bubsequently A' appliwl to be 
substituted at respondent, alleging that he and not 
H was the legal nprcsmitatire o! the plaintiff The 
Court passed an order nukmx A* a joint irspondiut 
vrith 2f. To this 7/ objected, bnt be dul not appeal 
from tho order. Ultimately the Court iTimisicvl 
tho appeal, and iwiied a decree that the money 
claimwln the suit was payable to the tvro respon Icnti. 
ifefd that • 3i of tin. Ciril IV'ccdnw Code did 
not apply to the case to as to anthonre the Court 
bcloa to aiH A’ as a respondent} tbit the only 
other aection under which he might poaibly h*ve 
been brought in was a 3C5, that cm assuming 
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s. S65 to apply to sacli a case, the Court had uo 
power to make JE" a respondent jointly with S, 
but should have taken one or the other of the courses 
specified in s. r67, so as to determine who was the 
legal representative of the deceased plaintiff ; and 
that the course adopted by the Court was an 
exceedingly inconvenient one, which ought not to 
have been taken, even if the Court had power under 
the Code to take it. The questions involved in the 
suit,” referred to in the second paragraph of s. 32 
of the Civil Procedure Code, are questions between 
the plaintiff and the defendant, and not questions 
which may arise between co-defendants or co-plaintiffs 
inter se. The section does not apply to questions 
which are not involved in the suit, but crop up 
incidentally during the pendency of an appeal, such 
as the question whether one person or another is 
the legal representative of a deceased plaintiff -respon- 
dent. Hae Nabaik SnrGH r. Khabag Singh 

[I. li. E., 9 All., 447 

385. — — Civil Procedure 

Code, ss. 365, 366, 367, 368, 582, 587 — Death of 
plaintiff-respondent pending appeal — Substitution 
of alleged legal representative on her own applica- 
tion — Application by ' defendants-appellants to 
substitute another person as true legal representative 
— Power of Court to determine which of such 
persons is the true legal representative. — In a suit 
for declaration of title to, and for possession of, 
a share in alleged ancestral property with mesne 
profits, the plaintiff obtained a decree in the lower 
Appellate Court from which the defendants appealed 
to the High Court. Pending^ the appeal, the plaintiff 
died childless, and, dm her application, his widow was 
substituted for him as respondent. Subsequently 
the defendants-appellants applied to the High Court 
to have the deceased’s father brought upon the 
record as respondent, alleging that he, and not the 
widow, was the deceased’s legal representative and 
solely entitled to be placed on the record as such. 
The father made no objection to the proposed substi- 
tution. It was common ground that either the father 
alone or the widow alone was the deceased plaintiff- 
respondent’s true legal representative. Seld by 
the Full Bench (Mahhood, J ., dissenting) that, 
having regard to the words "as nearly as may 
be ” and " as far as may be ” in s. 582 of the Civil 
Procedure Code, ss. 365, 366, and 367 might be 
applied, at all events analogically, to the case, so 
as to enable the real legal representative of the 
deceased plaintiff-respondent to be ascertained and 
brought upon the record ; that the latter portion 
of 8. 582 did not limit the earlier words of the section 
so as to make s. 368 the only provision applicable 
to the case ; that a Court of record must have an 
inherent power to ascertain whether or not it has 
before it the proper parties to an appeal if the 
question be substantially raised ; and that therefore 
the Court could and should, either before or at the 
hearing of the appeal, ascertain and determine, for 
the purposes of the prosecution of the tippeal, the 
preliminary question whether the father or the widow 
was the legal representative of the deceased, and 
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should act accordingly. Held also by the Full 
Bench (Mahjiood, J., dissenting) that s.. 32 of the 
Code did not apply to the case, and that, if it did 
apply, it would b'e the duty ' of the Court to decide 
whether the father or the widow was the legal 
representative of the deceased plaintiff-respondent. 
Held by Mahjiood, J., contra, that the effect of 
s. 582 read with s, 587 was to place the defendants- 
appellants in the position of plaintiffs and the 
deceased respondent in that of a defendant for the 
pnrposes of array of parties ; that consequently the 
provisions of ss. 363, 364, 365, 366, and 367 had 
no application ; that, applying s. 36S, the Court 
was bound to implead the person named by_ the 
defendants-appellants as a respondent to the appeal ; 
that, applying s. 32, the widow occupied a position 
which gave her a sufficient primd facie status to 
be impleaded as respondent; and that, as there 
existed no authority in the Court allowing the Court 
to hold an enquiry whether the father or the widow 
was the true legal representative of the deceased 
plaintiff-respondent, the Court should bring both 
upon the record as respondents and proceed to decide 
the appeal after hearing both. Harain Dass v, 
Lajja Pam, I, L. P., 7 All., 693; Har Harain 
Singh v. l^arag Singh, I, L. P., 9 All., 447; 
Iruhshmibai v. Pal Krishna, I, L. P.,4 Boni., 654; 
Pajmonee Dabee v. Chunder Kant Sandel, I. L. JB., 
S Calc., 440; Haraiiii Kuar v. Duty an Kvar, 
I. L. P„ 2 All., 733; and Aihiappa v. Ay anna, 
I. L. P., 8 Mad., 300, referred to. 2IUHA3nrAi> 
Husain r. Khushazo . 1. 1». K.,'lO AIL, 223 

366. — • Civil Procedure 

Code, ss. 368, 582— Appeal — Abatement — Death of 
plaintiff-respondent — Application by defendants- 
appellants for substitution — Application presented 
after the 1st July 1888— Limitation — Civil Proce- 
dure Code Amendment Act f PII of 1888), ss.53, 66 
— Act XV of 1877 C Limitation Act), sch. ii, 
art. J7oC.— The plaintiff-respondent in an appeal 
pending before the High Court died on the l7th 
September 1885. Subsequently D applied to the High 
Court to be brought on the record as legal representa- 
tive of the deceased; on the 15th April 1886 he 
was referred to a regular suit to establish his title 
as such representative, and on the 25th February 
1887 such suit was dismissed. On the 8th February 
18S6 the defendants-appellants applied to the High 
Court for judgment; but the application was dis- 
missed under the decision of the . Full Bench in 
Chajmal Dass v. Jagdamba Prasad, I. L. P., 
10 All., 260. On 24th July 3888 they applied to the 
High Court to bring certain persons upon the record 
as the legal representatives of the deceased plaintiff- 
respondent. Held that the application, having been 
made subsequent to the 1st July 1888, when the 
Civil Procedure Code Amendment Act (VII of 1888) 
came into force, and being an entirely fresh 
application not in continuation of any former pro- 
ceedings between the same parties, must be dealt 
with under that Act, and not under the Civil Proce-^ 
dure Code as it stood before the amendment, and that, 
as it was made more than six months after the 
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PARTIES— conitfluerf. 

6. SUBSTITUTION OF PARTlES-eon^.nwrf. 
death of the deceased plamtiff respondent, the appeal 
abated with reference to s 8bS of the Code and 
art. 176C of the Limitation Act (XV of 1877) 
Held also that the petitioners had not shown 
“sn/Ecient cause” wiibin the meaning of a. 368 
of the Code for not making the application within 
the prescribed period Itam Jttran Mai y dand 
Mai, I L R ,10 All , 657, referred to Cnanrai 
Das r JAacAstnA Bbasad I. Xj. R , 11 AU , 408 

307. Heath of Jltnia 

wife while respondent tn appeal — Legal repreaenlo' 
fives — A Uinda wife obtained a decree against her 
husband for maintenaTiee. He appealed, and, while 
the appeal was pending, the wife died, Icanng two 
daughters. The question then arose whether her 
husband or hh danghtcrg should represent the deceased 
in the appeal ITeld that the daughters of the 
deceased were the legal representatnes for the par- 
poses of the appeal IIabilax Uewadat c Oai 
I tBWA . . I, Ii. R , 17 Bom., 768 

368 — DeroluhOH of 

interest during pendeneg of suit— Assignment of 
decree prior to appeal — Application to suhsttiute 


decree had been assigned betoro the hliog of the 
appeal, such application bciog made more than two 
years after notice of the assignment had reached 
the appellant The person nbose name was sosoagbt 
to ho substitnted as respondent objected to being 
placed upon tht record of tlio appeal Held that tlw 
name of the pjroposcd respondent should not be 
placed on the record iSemi/e— That s 372 of the 
Code of Cinl Troccdure docs not apply to a case 
where the deiolutioii of interest occurs between the 
tune of the , passing of a decree and the time of 
the filing of an appeal from that decree CotLecTO® 
or SlPzArrAn’rAGAR e IlrsAiwi Beoai: 

[L L. H . 18 AlU 66 

380 — Herolufton of 

interest pending appeal — Array of parties tn 
appeal — Ctnl Procedure Code flS32J, ss. 372 
and 832— Application for renew — Held tbats 372 
of the C< (le of Cinl Procedure applies os well to 

the cn«f ' ’ - ’ * * ‘ 1 

ns to tt • 

snlt. ■ 

added « I ■ ■ I 

application or on the application of one of the parties 
already on the record Held also that an application 
by a respondent to an appeal, whose interest had 
at one time been rcprescntwl by an official tcccitct, 
to replace upon tlic wcord of the appeal as a party 
respondent the name of such oHielal neelrtr, which 
lad been stnick off owing to a luurrprrsentatMri 
of fact, mWit be tmtcil as an application for tctIcw 
of the cmlcr striking off the name of the ofllclal 
Tccfirer Iw tiik itATttu or tn* rmnow or 


BAHT'lES— continuref 

5. SUBSTITUTION OF PABTIES-concfHderf. 
Saeat Chasesa Snron, Ooeai. CnAjn> r SiUAt 
CntrsDEE Scran . . I.I..R,18 AlUSSe 

870. HetolvUon of 

interest pending appeal— Array o/partiee in appeal 
— Ctvil Procedure Cede C1S$2J, ss 372, 632— By 
Tutne of the first portion of s. 682 of the Code of 
CiTil 1 rocednre, s 372 of the Code applies to 
appeals in cases of assignment, creation, ordciolotion 
of any interest pending the appeal otherwise than by 


I. L R , 20 Bom , 187, referred to Collector of 
Mutajfarnagar r Husaim Began, t L It, IS 
All., 8S, aistmguiihed I> the ariTTEB op the 
PET tnoN OP DtrBOA Pbasap 

p, la E., 22 AIL, 231 


C Tr.A\SP0SITI0N OF PARTIES 


wuicii tmio ueru iiviuiy i^ut uciiiiuaiils, apj iieU tj, 


BOOT 


1. 1, R, 7 Bom., 107 


372. Maklnepartiesdofondanta 

Into plaintiffs against their consent.— In a 
suit for arrears of rent certain parties intmeueil 
alleging tliat they were co-sharers with the plaintiff 
They were phcwl by the first Court on the record as 
defendants, and the suit was dismissed. The lower 


him to be* such. IIznABEE Lall Doas v. Raoka 
Nath Doss . . 22 'W, R., 220 


373. Making defendant a 

plaintiff— Cirti Procedure Cods, 1359, / 73 — 
Adding parlies after amendment of plaint — A 
Court could, under s. 73. Act VIII of 1869, adl 
pirtHs to a suit, as well as tmuipose a party from 
bit pesUtoa as pro formd defendant, and army him 
amongst the plaintiffs after amradment of the plaint 
under t. 29. PmuBTO PrxE r ToOLSci; Dossp* 
(7 W. a., 30 


See KniSHlfi r. MECASmsevA. KBistrcA r. 
CoiiECTOB OT SAtiu . I. Xi. R., 10 hfad., 44 
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PARTrES-,'o»!/.-nt/rf/. 

. 7. I’AHTIES WITH VARYIKG RIGHTS.. 

374. - ~ Joinder of parties with 

vnryinR rights. Pftoct oi— Alternation ofHijhts 
of pnrltfs, — When two or inori> ji.ivt'us !wv(> been 
joined in n enit wlUi rij-'liti! various in decree .and 
kind, the mere furl of sucli joinder ennnot confer on 
nny of the parties fo joined new ritrhts. or riphts i 
ndvern' to those of tiie oUirrs. PAniiviWKE r. 1 
KtupiiAt.' rcnTAi) BAiiAPm SAitn: j 

[1 K. W., Ed. 1873, 44 j 

! 

S. PARTI KS Us TWO CAPACITIES. | 

( 

375. — - -- Ono person party both ag I 

plaintiff and ono of tho defondantn— OA/r.*- I 
itoit, Vohditp of . — The idainlifT, as loir of in? * 
mother, sued a firm in whicli he was iiiinself n 1 
partner to recover 'lie utmmnt of eert.ain leans which j 
lie allepod that his mother in hir lifetime )ind m.ade | 
to the said firm. It was oiijt did llmt the suit w.as i 
improjH'rly framed, inasmurh us the jdaintifT was i 
aho made a defiudant. llrh! that the objection \ 
was not maintaimddo. the jdainlitf iseiiip a defendant i 
in n different cai*aci(y. Puemjj LrniiA r. DossA ! 
DooNor.nsr.v , , . I. L. E., 10 Bora., 368 

P. DISARILITY TO .«iUE. I 

370. Doaf and dumb porson— | 

Jtiffht to sur. — A deaf and dumh j>er.<ou is not on i 
that account alone to he deemed incompitmt to sue ! 
or to ho sued, llcnor.r. Ram r. Bci,m;o SitJOit 

[2 K. W., 414 

I 

10. OB.TKCTIOK AS TO DEFECT OF PARTIES. 

377. Effect of omission to join 

necessary parties — CinV Provrdurc Code, ISri9, 
s. 73. — Held that it was opposed tn the spirit of the 
Civil Procedure Code to dismiss a suit merely on 
account of there beiup defect of partlcs,~tlic Court, 
under s. 73 of tho Code, being vested with the power 
of makitig tho persons who socm to be interc.sted in 
the subject-matter parties to the suit. RTiciirAtTi,r. 
.loironEE 1 Agra, 147 

By B, 31 of the Codes of Civil Procedure of 1S77 
and 1882 a suit is not to be dismissed for mere 
misjoinder of p.arties. 

378. Objection by defendant to 

want of parties — Ctril Procedure Code, JS77, 
s. Si. — S. 34 of the Civil Procedure Code (Act X of 
1877 ) limits the time within wllich a defendant may 
object for want of iiartics, but it does not so limit 
the right of the plaintiff to add parties. In some 
cases s. 34 would not prevent even a defendant from 
objecting to the want of a proper party after the first 
hearing, — e.g., where, after the first hearing and 
before decree, a coparcener or remainder-man or rever- 
sioner is born, or where a woman (who is a party) is 
married to a man who is not a party to the suit. 
The objection did not exist at or before the first 
hearing, and therefore could not have been made or 
Waived by the defendant ; and if ho made it at the 
earliest opportunity after it came into existence, he' 


PARTIES — continued. 

10. OB.TECTIOK A8 TO DEFECT OF PARTIES 

— concluded, 

would h.avp paflsfird the Bjiint of s. 31. Modhe r, 

Dosoitj; , . . . I. E. R„ 6 Bom., 609 

370, Special appeal, Objection 

taken on — Jrrrgularltg not affecting nicnV* of 
ease.— ]]y PttTir.'iEr, ,7.— The objection ns to the 
difert of partii.s .uftfr the case had jmssed through 
two Courts is not one afficting the merits of the case 
ro ns to he .0 ground of spreial npjK'al, BornOKATil 
Rau r. Ginsjt Ciitr.v!)Kii Bov 

[1. L. E., 3 Calc., 20 

Buf tee .‘^TIlVliAM ViTJtAh C. BriAOlItTIIIIlAI 

[0 Bom., A. C., 20 

n. Plim LEGES OF PARTIES. 

.Vre Cases undek Ahbebt — C rvtii Arbesx. 

380. — Kon-attondanco in Court 

— Appearance hg agent. — A Rajah instituted a suit 
under Art X of IS.o'j through an agent ni>point«l in 
that behalf. Tlie Deputy Collector cited the Rajah 
himself to appear and bo examined. He c.xCTised 
himself on the ground of the privilege under Act 
YIII c-f IStiO, s. 22, and at the same time petitioned 
Hiat the evidence of his gencml agent might be 
taken. Eie Deputy Collector, without examining the 
general agent, dismissed the suit, on the ground that 
tlie suit ought to have been instituted by the general 
nzent ; and that the Rajah himself was bound 
toobeyhis cit.atiou, JMd Ibat the Deputy Collector 
was lionnd to receive the evidence of the general 
agent and to dcculc the case njion the evidence which 
was tendered ; and that the rcfural of the Rajah, 
who had the privilege which he claimed, and Ids ap- 
pointment of a special agent or mukhtear for the 
puriKiscs of the suit, iu.stcjiil of his general agent, were 
no grounds for dismissing tlie suit. JUGGCn iNDUIt 
Bcnwabee f. SoonocooMAB CnowDUB.y 

[Marsh., 627 

SSL -IF ahomedan 

ladg of rank.— yff hero a Jlahoincdan l.ady of posi- 
tion residing within tho town in which a Court held 
its sitting was willing to admit the Court to an 
interview at lier own residence, the .fudge was held 
to have done wrong in insisting upon her personal 
appearance in Court, ZoHGBTJTOOmiAn CHOWUEy 
t). Asabooddeen CiiowDnEr . 15 W. E., 129 

PARTIES TO COITTEYAECB. 

See Reoeiveb . 6 B. L. R., 492 note 

Mortgagor and mortgage— (5a^e of 

mortgaged properties in execution of decree — Fur- 
chase hg mortgagee. — WhoTe a mortgagee becomes 
the purchaser of property sold under a decree for 
sale obtained by him on his mortgage, it is not 
necessary that the mortgagor should join in the 
conveyance of the property to the mortgagee. 
Jaieeeam V. Chundee Coomaeee Dossee 

[12 B. L. E., Ap., 7 
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PARTITIOIT. 

Col. 

1 Fobu or Paetitiov . , 6585 

2 Peitaie PAETmov . . 6586 

3 Right to Paetition . C588 

{ a ) General Cases . 65'^8 

(t) Paetitiov op Poeiioh op Pao- 

pEBTr , , 6595 

4 A^^OI^Ta^E2f^ op CojrarzssiovEB 6598 

5 JUEISDICTION OP Cmi COOET JK 

Suits BESTECTiao Pabtitiov 65*^8 

G QUESTIOK OP TlTliE . CC04 

7. Mode op eppectiuo Paetition CCOS 

8 EPP^CT op PAETlnO'I . 6611 

9 LUBllIir APTEE Paetitiov . , 6614 

* 10 Misceixa-veoub Cases . . 6614 


See Decbee— Fohll op Deceee— Pabtx 

TION ^ 

ibe< Execution op Decbee—Mode op 
Executiov— Paetitiok 
See Cases uizdee IIivdc Law— Pabii 
tiov 

See Cases uvdeb Jubiscictiov opCmt 
COUBT — RETEhUE COTOTS— PAETlTlO’f 
See Malasab Law— Paetitios 

[I L H. 17 Usd., 184 

Right to- 

Ste Cases ttkdee Iliimu Law— Ccstou 
— lupABiniiUT; 

Suit for— 

See Cobts—Spewal Cases— Pabtitio 
[2 B L. R , A C., 337 
11 B Ij R., Ap.OG 
1 Hyde, 122 
I If R.. 21 Calc . 904 
See JuRisBicno’T — Srrrs poe Lavd — 
Paetitiov 0 B If R , 134 

[L If R , 4 Bom., 482 
See Cases Pasties— Pasties to 

Sms— PAHTmo, Suits poe. 

See Cases uvteb \ aiuatiov op Suit— 
Sens— Pabtitio 

See VAEIA^CB BETWEEN PtEADIira ATp 
Pnoop— S pecial Cases — 1’aetitio> 

[22 VF R , 11 
22'W.R„333 

1 lORM OF ^ARTITIO^ 

L Imperfect partition— ^fur* 

iion io farfilton—.iel .l/.V flf JSGS^Parttttom 
dependtnff on eontenf of porltet—C<mtt§ in thflr 
judgmoRti fhonlil bear In niinil tbo >cry ilittinct 
ebanctrr of the toTfral kindi of partition, and nntil 
it bai bzen a»fcrtain(xl with wbat dfseriplion of 
partition tbfy bavr to deal the qnntion of thp 


PARTITIOIT— oonfinuerf 

1 FOR'M OF PARTITION— 

■nfficicscy of the sanction or confinnation g;ircn to it 
cannot be determined In certain cases the Com* 
missioncrts sanction is required m others that of 
the Collector There are partitions known as iropcr* 
feet partitions depending npon the condnet of the 
parties, and effected from first to last only with their 
consent Muquudee Beg t JIosseiw An 

[2 N. W , 20 

2 — — Informal partition - 1 ariiiton 

ly JindiPff of Court in suit — ^^^lere plaintiff sued 
for certain land m dispute as his onn and the lower 
Comt fonnd that it was Ins share and that defen 
dant held his separatch , no farther formal partition 
was held to be necessary IIodeoosoodun Ciiatteb* 
JEE r JuTDOorurTT CnUCSEBBUrTT 

[0 W. R., 115 

5 ■' Declaration of title to con- 

tinue to enjoy sepnrate posaession of land — 
Suit Jor partttton — Theplaintiffs baaing obtained 
a declaration of title to continue to enjoy separate 
possession of certain lands, sued the former defendants 
again for partition of the same Ian Is. Held that 
the suit was unnecessary, and should be dismissed. 
Anpi r TiurnA I L R., 10 Had., 347 

2 PRI\ ATE PARTITION 

4. Effect of private partition— 

Effect of, on rtght of prfempiton —K priratc 
partition, tboush not sanctioned by oflicial authority, 
will, if full and final as among the parties t it, have 
the same effictai the most formal partition on the 
right of pre-emption Gotal Saui r OzooensA 
Pebsuap 2 W R., 47 

6 BtTeettf on sur- 

rey proceerfinys — A prixate partition of a joint 
estate IS not inconsistent with subsequent tnrvcy 
proceeilings and docs not take awar tluir li^al effect 
nrwoouAS CnowBAT r Budhoo Tobaba 

[10 VF R.,330 

6 « — ■■ FJfeef of, on far- 

firs — Gottmmenl andpurehater* nt rexenuttale — 
A prirate butwarra though not blading against the 
OoTcmmrut or against a purchaser at a sale for 
arrears of Govemment reieiiue wlm derire-s his 
title directly fn m Government is binding as I etween 
the parties to the butwamx and pers ns claiming title 
under them TBirooBAIi Soovpabee Chowdd- 
RAiwEC I Kali CarxrnA Rot Cnowi iirt 

[18 "W R , 327 

7. -r<7»f to salir- 

qment parittion under -fefA/l of J'>14 — When; 
an estate was diei led hy pnvate agreement more than 
fifty yean ago, and the dins on was subseqnertly 
maintained in a jndieial dceision, since which the 
eo-tharers lal far many sears exemstt! rights of 
ownership in lepenleiitly of each other, a butwarra 
of the whole rstato cannet mfteraards I c d mandoJ, 
even though a nvular separati n <{ one share list 
been intenncd atelv ob*ine\l by a suit In a Civil 
Court rruMtisuE Drrr ‘'Ahee r Anm ‘-ara 
AXE - • • . • S'W. R., 40 
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2. PEJVATE PARTITION— condtnwecZ. 

8. — Seng. Reg. XIX 

of 1814, s. 30. — A private partition is no bar to pro- 
ceedings in the Revenue Courts under s. 30 of 
Regulation XIX of 1814. Jotnath Roy v. LAiiii 
Bahadur Singh 

[I. L. B, 8 Calc., 126 : 10 C. L. R., 146 

9. Beng. Reg. XIX 

of 1814, s. 30 — Potverof Colleciot — Jurisdiction of 
Civil Court. — It is not correct to say that, under s. 30 
of Regulation XIX of 1814, the Collector is not at 
liberty to make any partition where the owners have 
already partitioned the lands amongst themselves. 
The true meaning of the section is that the Collector 
must be guided by the nature of the estate in apply- 
ing the rules contained in the preceding sections of the 
Regulation ; and that, where estates are not held in 
common tenancy, only a portion of those rules will 
apply. If the parties have divided the lands without 
agreeing as to the shares of the Government revenue 
to be paid by them, respectively, all the Collector has 
to do, when a partition has been applied for, is to 
make an assignment of the revenue in proportion to 
the interest of each shareholder. If they have 
divided the lands and arranged amongst themselvfes 
as to the portion of the Government revenue which 
each is to pay, it is open to the Collector to accept or 
reject that arrangement. The Ci'il Court has 
nothing to do with the matter. Ajoodhia LaIiU v. 
Gumani LaiIt . .. . 2 C. L. R., 134 

10. _ - - - X.' W. Provinces 

Land Revenue Act CXIX of 1873), s. 123.— 
S. 125 of Act XIX of 1873 does not apply to a 
partition by private agreement. Gaya Singh v. Udif 
Singh, I. L. R., 13 All., 396, referred to. Ram Prasad 
V. Xina Kuar, I. L. R., 2 All., 515, dissented from 
byS Knox and Baneeji, JJ . Kashi Peasad v. 
Kedae Nath Sahu I. L. R,, 20 All., 219 

11. — — Family arrange- 

ment among co-sharers — Partition among share- 
holders in zamindari villages — Construction of 
agreement — Ciistom.—On a dispute among proprie- 
tors of shares in zamindari villages as to the respec- 
tive amounts of the holdings till then undivided, to 
which they were entitled, a compromise made by 
their common ancestor’s five sons, of whom the 
plaintifE’s father was the eldest, had been filed 
in proceedings prior to this suit. This was construed 
to have assigned to the plaintiff’s father an addi- 
tional share, according to a custom recorded in the 
khewat at settlement, in virtue of which the eldest 
brother was entitled to a share greater than that 
allotted to the others,— a right termed “hakh 
jetharnsi,” Manick Chand r. Hiea Lad 

[I. L. E., 20 Calc., 45 

12. — Patni of separate 

share — Subsequent partition under Beng. Act 
VIII of 1876, s. 128 . — The plaintiffs were co- 
sharers in a certain estate, T being another co-sharer. 
In 1818 a private partition took place between 
the co-sharers in the course of which certain specific 
lands were allotted toi T in severalty, the rest 
remaining undivided. T granted a patni lease of 


P ARTITI03N— 

• 2. PRIVATE PXRTITIOX— concluded. 

her share to third parties who were thenceforth 
in possession ; and subsequently there was a partition 
of the whole estate by the Collector under Bengal 
Act VIlI of 1876, in the course of which the specific 
lands allotted to 'T in the private partition were 
allotted to the plaintiffs, who brought against the 
tenants of the land suits for rent to which they made 
the patnidars defendants. Meld that the patni- 
dars were properly made parties to the suits in order 
to try the question of the right to receive the rent as 
between the plaintiffs and the patnidars. Kashee 
Ram Bass v. Sham Mohinee, 23 IF. R., 227 ,- 
Ahamudeen v. Girish Chunder Shamunt, 1. L. R., 
4 Calc , Sob ; and Jiladan Mohan Lai v. Bolloway, 
I. L. R., I'FCalc., 555, refen-ed to. Meld also that, 
assuming that the patnidars were not parties to the 
partition-proceedings by the Collector, they were 
entitled to retain possession of the lands allotted to their 
lessor T in the private partition, by which partition the 
plaintiffs were bound, notwithstanding the subsequent 
partition by the Collector. Ahmedoolah v. Ashruff 
Mossein, 13 TV. R., 447; Ohhoy Churn Sircar v. Sun 
Nath Roy, I. L. R., 8 Calc., 72 ; and Juggessur 
Loyal Singh v. Bissessi"^ Pershad. 12 C. JL R., 281, 
approved. Byjnath Lai v. Ramoodeeh Chorndhty, 
L. R., 1 1. A., 106, distinguished. S. l2S of Benp.1 
Act VIII of 1876 does not apply to a case in which 
there has been a prior private partition, the estate in 
such a case not being “held in common tenancy” 
within the meaning of that section. Heidoy Nath 
Shaha V. Mohobutnessa Bibeb 

[I. Ii. R., 20 Calc., 285 

3. RIGHT TO PARTITION. 

(o) Geneeal Cases. , 

13. — Co-sliarers — Fffect of partition. 

— In cases of joint ownership each party has a right 
to demand and enforce partition. A shareholder of a 
patni talukh can claim and enforce a partition of such 
patni talukh as against his co-sharers, but such 
partition would not affect the liabilities of the parties 
under their contract with the zamindar. Shama- 
suNDAEi Debi V. Jaedine, Skinnee & Co. 

[3 B. L.R., Ap., 120: 12 W. E., 160 

14 .. Joint owners in riglit of wor- 

ship of idol — Performance ot worship ^ by turns. 
— The reasons for which on*e of several joint owners 
is entitled to a partition of the joint property apply 
also ..to the case of a joint right of performing the 
worship of an idol. The joint owners of such a right 
are entitled to perform their worship by turns. 
Mitta Kunth Audhicaeey V. Nbeeunjun Audhi- 
CAEEY 14B.I,.E., 166:22 W.E., 437 

Manohaeam V. Peanshankae 

[I.L. E., 6 Bom., 298 

15. Patnidars — Right to enforce 

partition — Patnidar of undivided share. — One 
patni dar of an undivided share of a zamindari held 
by joint proprietors has no right to sue to enforce 
partition against another patnidar where there is no 
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8 RIGHT TO PARTITION— fon/iniferf 
contract between tbe two, or between the patnitlar 
and his zatnmdar, to divide RiDli NATO SahutiIi 
V Ibwab Crandba Saha 

[4 B Xj. IL, Ap , 57 note 

10 Co parceners— Joiaf potte* 

a\on — Su\t aulordtnale tenure holder forparlf 
fion a^axntt tupertor landlord — Joint possession 
alone is not a sufficient ground for compelling a 
partition In order that persons may be co parceners 
and so lia% e a right to partition, not only must they 
be in ]rint possession bnt that joint possession must 
be founded on tbc same title A snbordinate tenure- 
holder therefore has no right of partition as against 
bis inperior landlord ]i\dat Ixath isand^ol v 
Ittcar Chandra Saha, 4 B L R , App ,S7 note onA 
Farlatx Churn Beb ' Axnuddten, I L It , 7 
Calo 577 9 C J H , 170 referred to Tbc 
plaintiffs were proprietors of a 12 anna share and 
dar talukdara of the other 4 anna tharc of talukh A 
which consisted of a 7\ anna share of so much of the 
lands of three i illages D, B and T as appertained to 
an estate in the Coilcctorate ^0 23 Estate 23 
with three other estates represented fractional shares 
in three pargnuas comprising about 6('0 iilligcs No 
partition bad been made ot these parganas bnt by 


permanent tenure S a talohh consisting of lands not 
onlj in the three \ illages D, B and T, but m nine 
others nf this talnhh a 2 anna share belonged to L, 
one of the zaanndars of estate 23, and a 7)-anna 
share of the remaining 14 anna share was held under 
the plaintiff In n suit against L for partition of 
such of the laiidsof talukh A as appertained to estate 
No 3 and were sepamto from the other estates to 
which the other zsmindan of estate I«a 33 were made 


J)ai\ \ Jajadamlo D ttt 6 B L /*, 734, referred 
to "Makcvha Las Pal Cuowpiiby r I rnrsAxrx 
\ir ^ [LL n,20CaTc,370 

17 Estate hold in eeparnto 

posacBslon — Suit by one o/ifreral ihartholdtra — 
Bintf 1*7 A/\n/7S74, 4 SO —11 hen an estate Is 
held In separate possession a batwan of tbe whole, 
for the p rpote of npportioning land aceordiogto the 

nnitnas of the tl arcboldcrs who bad sc> erally entered 
nto cngagcmnits with the Givemnicnt cannot be 
Insisted upon by one of the proprifto-s nnler • 30 
RcgnUtioii \I\ of 1S14 BCJBF^OES Lall * 
VrutiT HossziN Khax 6 W, IL, 186 

18 Soparato holdors under 
private partition — / m\t to hare parttUon Jy 
Celleetor nflrr primte txrranymrnt and ditayrtf 

— Parties bol lirg separate portions of an estate 
according to a pn»»te arrangement prevlonsly male 
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3 RIGHT TO PARTITION— confinsft? 
arc not in a condition to apply to tbe Collector for a 
hatwara when nnable afterwards to agree among 
themselves Ajoodhta PEEsnAP r Kbisto Deal 
[IBW R,165 

See KnoOBirv r IVooirx CnuBF^ Sivon 

[3 C L R, 453 

19 Joint proprietors — Joint 

lands, each proprietor getting rent separaiely — 
Lands held m joint possession each proprietor rcccir 
ing his proportion of the rent according to bit interest 
m the land, cannot be divided nndcr the batwara 
laws Dooroa Kavt Ladoobt e Radha IfoiiFx 
Goonohsoor 7 W R., 51 

20 Divisfon between zamin 

dars — Beng Beg SIX of 1814 —One of the eo 
sharers of a joint estate suing conjointly with the 
others would under Reflation M\ of 1814, be 
entitled to a separation of a mouzah from tbc rest of 
the zammdin and an assessment npon it of a proper 
proportion of the total jnmma and ha> ing done this 
he would alone be entitled to has e an order for parti- 
tion of that moutah as between himself and his eo- 
sharerstbcrein If the zammdari which tbe plimtiff 
seeks to have divided is so intermixed with the 
neighbouring tammdarit that tbc ime of boundary 
cannot be reasonably identified be cannot call upon tbc 
Collector to masc a new line Bnt if the Collertor 
has the means of aseertaming where the boundary lies 
be is bound to carry out a partition BitCRECT 
TiTAVOOR r ^IrETAZA 21 W R,225 

SL Zamiudara— fi'e/inrs^e 

for payment of rtrtnue— Arrangement for lejn 
rate payment — Au*nl to by rnaajld xr —A partition 
was made by tbe zamindars of thtir resoeetivc hold 
mgs and of tbiir joint liability for the Governmmt 
revenue and though this partition was not carried out 
by tbe Revenue Court but was actwl upon by 
tbc zamindars and the a<^ignec of Govcrninent 
revenue also consented to such partition bv accepting 
revenue from indivilnal zamindars and by bol lug 
them to be indivilnally rcspon>ible for the amount 


luaiy aiiAuhiuivi i utui.li iia iaim uisiu-ij luvai 
for the convenlou of their joint into separate liabi- 
lity r Ramchtb'v Sreon 

[3 Agra, 251 

22 — Purchaser of spocifle por 

tion of estate — Bight to partihon of trhn't ttlale 
—The purebawr of a specific portion of tbe Ian 1 of 
an es‘ate sej>arately rcgistercil with a separate jumma 
Buders 11 ActMoflSSO is no* cntitlnl to eUi n 
m hatwam of the whole rstite, and to obtain a 
sliareof the wl ole land proporturicil to the amount of 
the sud Iff jauima pal 1 by him I rstzR CncvctB 
*5ninA r honoDcrr CitrxbrB ‘?nxnx 

♦ CW R., 1864, 60 

23 Party with docroe for parti- 

tion which he falls to execute till harm!— 
Art SlS of 1S5J, e 47 — W here a pmon obtalaeil 
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a decree from the Civil Court, declaring his right to 
certain shares in the village, and directing a partition, 
hut did not execute his decree within the prescribed 
period of limitation, — Held that he was not entitled 
to partition under s. 47, Act XIX of 1863. Kishen 
Singh v. Dabeeb Singh . . 2 Agra, 272 

24. Eight in suit where title 

has been declared to have precept to Col- 
lector to partition— JBen^. Seg. XIX of 1814, 
s. 5. — In a suit for declaration of title in which plaintiff 
also claimed an allotment of his share which had been 
refused him by the Collector in a batwarra then in 
progress, — Sold that, as it was found that plaintiff’s 
title was established, he was also entitled, under s. 5, 
llegulation XIX of 1814<, to a precept to the Collector 
directing him to award to the plaintiff a share corre- 
sponding with that title. Abdooe Eeza «. Jebtjh- 
NissA Bibee .... IBW.E., 34 

25. Shikmi tenure — Rights of 

Government, the :amindars, and the shikmidars . — 
Partition of a shikmi tenure allowed on the ground 
that the order could not affect the rights of Govern- 
ment, of the zamindars, nor the plaintiff’s co-shikmi- 
dars. OoMESH Chendee Shaha r. Manice 
Chendeb Bonick . . .8 W. R., 128 

26. Lakhiraj tenure — Be7ig. Reg. 

XIX of 1814 . — Though a partition of a lakhiraj 
tenure cannot be effected under the provisions of 
Regulation XIX of 1814, yet a Civil Court in effecting 
such a partition may well be guided by the rules laid 
down in thnt Regulation so far as they are applicable. 
Janokee Bibee v. Lechmen Peeshad 

[17 W. R., 137 

27. Common lands of mirasi 

villages — Pungavaly tenure, — 8emble — The right 
to enforce a partition or allotment of the common 
lands of mirasi villages held in pungavaly tenure 
probably does exist. Sitabamaivab v. Abagiby 
IVEB 4 Mad., 285 

28. Co-parceners — Order binding 

whole estate. — There is no statutory bar against a 
raiyat’s right to pdrtition as between himself and his 
co-parcener where he does not ask for such a distri- 
bution of the patni rent as would bind the z.xmindar, 
or limit the latter’s right over the whole tenure as a 
Joint one. Goeeee Senkue Roy r. Anend Mohen 
Moiteo 9 W. E., 487- 

- . See Mothooe Chendee Keemokae v. Manick 
Chendeb Bengo ... 6 W. E., 182 

29. Hindu widow — N.-W. P, 

Land Revenue Act, XlX of 1873, s. 108— Hindu 
widoiD — Reversioners .- — A childless Hindu wido'w, 
who has succeeded to her deceased husband’s share of 
a mehal, such share having been his separate property, 
and is recorded as a co-sharer of such mehal, is as 
much entitled, under s. 108 of Apt XIX of 1873, 
as any other recorded co-sharer is, to claim a perfect 
■partition of her share. The circumstance that she 
may after partition alienate her share contrary to 
Hindu^ law will not bar her right as a co-sharer to 
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partition. If she acts contrary to the Hindu law in 
respect of her share, the' reversioners will be at liberty 
to protect their own interests. Jhenna Keae n. 
Chain Sekh . . i. L. E., 3 All., 400 

30. — Revenue- faying 

estate -Beng. Act VIII of 1876, s. 10.— A. Hindu 
widow who has succeeded to a share in a revenue- 
paying estate as hem to her deceased husband is not 
a person having a - proprietary interest in an estate 
for the term of her life only, within the meaning of 
s. 10, Bengal Act VIII of 1876. Even if she were, a 
Civil Court would not be debarred from decreeing 
partition of a revenue-paying estate at her instance if 
a proper case for the passing of such a decree be made 
out by her. J adomoney Ilaiee v. Sarodaprosono 
Mookerjee, 1 Boulnois, 120; Phool Chand Loll v.. 
Rughoobuns Sahoy, 9 TV. R., 108; Katama 
Natchiarv. Rajah of Shivagunga, 9 Moore’s 1, A„ 
339 ; and Bhagbutti Baee v. Chotodhry Bholanath 
Thakoor, L. R., 2 I. A., 256, reievred to. Principles 
on which Courts should order partition at the-instance ' 
of a Hindu widow stated. Mohaheay Kooee v. 
Habek Naeain . , I. L, E.,'9 Calc., 244 

31. Partition between owners 

of separate shares in permanently-settled 
estate — JSff'ect of, as against Government. — In the 
year 1226 F. (1819) a fourteen-amia eight-gunda share 
of a certain mouzah was permanently settled. The 
remaining one-anna tvyelve-gunda share was perma- 
nently settled in 1881. This share was sold for 
arrears of Government revenue in 1873, and purchased 
by the plaintiff, who subsequently applied to the 
Collector for partition under the Batwarra Act. The 
Collector refused to partition, upon the ground that 
the Act was not applicable to the partition of a 
mouzah held Jointly by the proprietors of two separate 
estates. The plaintiff then brought the present suit, 
to which he made the Collector a party, to obtain a 
declaration that he was entitled to have his share 
separated from the fourteen-anna eight-gunda share by 
metes and bounds, and also for a decree directing a 
partition of the whole mouzah jnto two parts. Held 
that, so far as the plaintiff on the one hand and the 
owners of the fouifieen-anna eight-gunda share on the 
other were concerned, the mouzah could be parti- 
tioned, but that such partition would not be binding 
upon the Government unless by consent. Ajoodhya 
Peesae V. Comeotoe oe Deebhengah 

[I. L. E., 9 Calc., 419 : 11 C. L. E., 550 

32. Grantees of inam village — 

Suit by co-sharer in melvaram of inam village for 
division of lands— Parties to suit — Liability to 
Government for quit-rent. — Where the grantees of 
an inam village, subject to. a favourable quit-rent, 
enjoy the rent payable by the permanent tenants in 
defined shares, any one of the grantees may sue his 
co-sharers for a partition of the lands of the village 
to enable him the more easily to recover his share of 
the rent, although he cannot, without the consent of 
Government, put an end to his joint liability for the 
entire quit-rent. It is not necessary for the plaintiff 
in such suit to implead any raiyat whose rights are 
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3 RIGHT TO PARTITION— 
unqaeitioncd 11)6 paititioa in cncb a case mnat be 
carried oat by the Collector after a prehmiaai^ 
decree and, when partition is earned ont by the Col- 
lector, a final decree should be passed RlMAiria 
ATTANOAB t VIBATPA TEVA^ 

[Lli.E.eMad.OO 
S3 ~ Civil ProeeduTO Code, 1682, 
8 265 — Hetenue pnyxns eetateSenj Act FT// 
of 1876, Part II, and t 4, elt (8) and (8)—Cirxl 
Proetditre Code (AH XIV of 1881), * 265 -In 
1851 an estate was brought under butwarra under tho 
proMiioas of Regulation \IX of 1814 At aneb 
butwarra a portion of the estate beiog corered with 
water and unfit for cultnation was not divided, but 
left joint amongst all the co sharers, the land res enne 
payable on account of the whole estate being appor- 
tioned amongst tho several estates into which the 
portion divided was split up Subsequently, on the 
portion remaininc joint becoming dry and fit for cul- 
tivation an application was made by one of the co- 
sharers to the Collector to partition the same under 
the proMsions of Bengal Act \ III of I87C but tl at 
ofiiccr refused to do so, on the ground that the land 
"did not hear an assessed re>cnue and was not shown 
in the town " In a suit broight under the above 
circumstances to compel tho Collector to make the 
partition and in the altematiic to have it made by the 
Civil Court,— JZeW that, though the reason giien by 
the Collector for refuting was an erroneous one, he 
was not bound to mako the partition under tbe pro 
Miions of Bengal Act of 1870 as the Hnd in 
suit was not liable for the payment of one and tbe 
same dematil of Und rcietiuc, and 'vas therefore not 
a joint undivided estate withm the terms of s 4 
cl (0), of that Act Held alto that the word 
"estate" as used in s. 2C^ of the Civil Procedure 
Code must not bo construed in the same Iimitdl and 
defcctiic sense in which It is used m Act VIII 
of 1S7G, but must be taken to be there used m its 
ordinary ei„iiificAtinii, anl that consequently the 
plaintiff was entitled to a decree for partition under 
the provisions of that section. CAwndrmstA iSundy 
V Ilur Xaratn Deh / J. ,7 C<jfe ,753 approved 
Secretaut 07 State v Xvvuck Dall 

[I L. It, 10 Calc. 435 

34 ■ m eyre/. 

ment — Partition iv Collector— Juri$<liet*om~~ 
ilortynoe tale — Iltndu late — Undtrided properly — 
J’eiirssioa — V mortgaecd to the plAiiitiff h • bouse 
and certain niidivtded land n wbicb IT and others, 
Hindu coparceners, bad a share It bought the 
interest of Jl in the laiil at a Court sale, and let 
to Jl and F, wlio, failing to pay rent were sued 
by It, who got a deereo for poMcsston This decne 
was tmnifcrrcil for execntion to the Collector, vrlio 
sold the Ian I and ratcably distributed the proceeds 
except to F, who di'cIJuM to take the amount ten- 
dered as his share The plaintiff sucvl F and the 
porcboicn under IP* decree to reeovrr hu mortgase- 
debt by a sale of the property mortgazed to bun 
Jfef/that jR’s decree, not being for partition of the 
family pwipinty or for tbe s<parate possession of a 
fbarr, was not one coiitemplste,! by s 2G5 of tbe 
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Code of Civil rroceduto Tho proceedings of the 
Collector were without junsdiction, and the plaintiff 
was entitled to ignore them and assert his claim 
under the mortgage Nabatav Naoabvaji r 
Vmnr jAsneui L L R., 8 Bom., 639 

35. -fJoiya/jcirri land 

— 265 of the Code of Civil Procedure, 1677, docs 
not apply to property held on raiyatwan tenure but 
to permanently-settled estates MuTir r Ktoa- 
uiiOA 1,1. R., 0Mad., 07 

30 Par/i/io« of 

raiyotican eiiatee~Aet VIII of 1859 « 2>5 

In 1862 it was held by the Sndder Court that s 225 
of Act VIII of 1859 did nrt apply to raiyatwan 
estates This ruling having always been acted on in 
the Madras Prcsidcncv , — lleld bv the Full Bench 
that a different consfracfioa should not under these 
circutnstauces be placed on s 265 of the Coile of 
Civil Procedure IS82 1 /«//k v Kvdalalrtoa, 
I L It 6 J/ad , 97, confirmed SIUTtrcniTtAunAKA 
e Ka^ctpa I. Ij R,7 Mad, 383 

37 Suttfor partition by person 

in possession making a false claim— a 
•cbilllrea Hindn aud a Brabm-an, adopted X, his 
sister's son, and snbse jucntly, apprehending that the 
adoption was invalid executed a will bv which he 
left bis estate to X After ff’s death \ obtained 
possession, and remained m possession of the estate 
till his death, which occurred btf re he had attsinc 1 
majority After this joint possessioi of the estate 
was obtaiiie-l by P and i two widows of D wh) 
stt up a right of inhcnlanco from .T as being in 
tbe position of mothers to lam m consequence of his 
adoption by their deceaieil husband In a suit 
brought by 5 against P for partition of the eslnto, 
—lleld tlist, inasmuch as tho parties hal set up 
a false claim to the estate, and had no estate m law 
which they could di\ ule, the suit for partition was 
not maintainable mereh bv rmion of the fact tliat 
they were m possession .Irmory v Delamne, 
5ini/A’s / C,5I3 and ,4*lsr v n'htllork, L, p, 
IQ J3 referred to Pabbati r Spvdar 

[1. I*. R., 8 All, I 

38 — — Right of joint occupancy- 

tenants to partition— /■niJiehoa oj C,rtl 

Court — Partiee — Held that a jo nl oeenpaney- 
tenant is eiititlevlto sue for, and a Civil Court is er>ui 
petent to grant, a decree for partition of the joint 
oecnpancy-bnlding, though, If the xanilidar is not 
made a party to tbe init for partition such d free 
will not affect the mutual n„hts and lial ilitics of the 
xeminlar anl tin occupanev tenants as they s‘eiO'1 

« .1 , / / /., 

■ T AdsA, 

• ■ J/nairl 

■ ■ - thaji r 

GioMort. llVeUv Ao/e*. All (I'-^’S), 143. Tt{rTTr,\ 
to. XfrnAUMAP JlAsnsir r JIaxa 

[LB.R..18 AlU 334 

39 Mortgagee’* right of parti- 

tion •'Inter te " — ilcrtyaye ef d,^trmt dares 
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in an undivided area to different mortgagees hy 
■usufructuary mortgage,— mortgagees held sepa- 
rate usufructuary mortgages, the one of a two-thirds 
share, the other of a one-third share, in an undivided 
area of muafi land granted by the owners of those 
:shares respectively. Seld that one mortgagee could 
not, in a suit to which neither of the mortgagors was 
a party, obtain partition of the share mortgaged to 
him. MAN&iii Peasad u. Ishei Peasao) 

[I. L. B., 18 AIL, 476 

40. Partition between zamin- 

•dar and. patnidars — partition ieticeen parties, 
one of whom owns interest subordinate to the other. 
— The plaintiff was proprietor of an entire estate 
•paying an annual revenue to Government of 62,444. 
In 1854 his father gave a patni lease of an un- 
divided six annas share of the estate to the defen- 
dants’ predecessors in title. The plaintiffs alleged 
that the land being held ijmali, although he and the 
defendants collected separately from the tenants 
•their respective shares of the rent, difficulty and 
inconvenience had arisen in the management of the 
property, and he therefore sued to have his ten annas 
share of the land divided by metes and bounds from 
•the six annas share of the patnidars, the land of the 
entire estate remaining liable as before for the 
entire amount of the Government revenue payable 
an respect of it. Held by the Pull Bench that the 
plaintiff was entitled to a decree for partition. 
Hemadei Nath Khan r. Bamani Kanta Ro-r 

[I. L. B., 24 Calc., 575 
1 C. W. NT., 406 

41. Bight of co-sharers — Inam 

-village — Might of management hg co-sharers . — 
Property consisting of an ordinary inam village and 
a cash allowance payable out of the revenue of 
another village is liable to partition at the suit of a 
co-sharer, except when it is held on saranjam or other 
impartible tenure, or where the terms of the original 
grant impose a condition upon its enjoyment that the 
management shall rest with a particular branch of 
the family of the grantees ; and possibly a long, 
■continued practice from which a family custom may 
be inferred may operate to bring about the same 
•result. Gopai. Haei Josei r. Eama-eani’ Bang- 
hath JOSHI . . I. L. E., 21 Bom., 458 

(b) Paetitiok op Poetion of Pbopeett. 

42. — — Partition of a portion of 

joint family property — Suit for partition of a 
portion of joint property. — A suit will not lie for 
partition of a portion only of joint family property. 
.Tooendeo Nath Mukeeji v . .foGOBUNDuMirKEEJi 

[I. £. B., 14 Calc., 122 

43. Suit for partition of portion 

of property— Ciri-Z Procedure Code, 1S77, s. 2So, 
— A suit will not lie for partition of portion only of a 
joint estate. Accordingly, where the plaintiff sued for 

. partition of a portion of a joint estate and for Ichas 
possession of the share which might on the partition 
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he allotted to him, alleging that he had been de- 
prived of possession" of that portion by his co-sharers 
in collusion with others, it was held the suit would 
not lie. • Although under s. 265 of Act X of 1877 a 
decree may be made for partition of revenue-paying 
land, yet that decree must be carried into executioh 
solely by the Collector, Ramjof Ghose r. Eak 
Ehnjtjn Chuckeebtjttx , . 8 O. Ii. B, 367 

44 . Partition of portion of joint 

estate without consent of co-sbarers— Jwm- 
diciion of Civil Court. — Where a co-sharer in a 
joint undivided estate sued to have his rights ascer- 
tained, and partition made in respect or an orchard 
which formed part of the joint estate, — Held that the 
Civil Court was not entitled to decree paidiitiou or give 
possession of a separate share in the orchard, and 
there is no law which entitles a shareholder to obtain 
partition of a portion of an undivided estate against 
the will of the other co-sharers. AIitthoo Laioi v . 
Ghoeah Nttsebe-ood-deek . . 3 Agra, 276 

45. , Suit by mokurrari lease- 

holder of smaU part of estate — Suit against 
patnidars of whole estate. — The owner of a 12 annas 
share in a joint zamindari gi'anted to the plaintiff a 
mokurrari lease of his share in a small portion of 
land within the zamindari. The owner of the remain- 
ing 4 annas share granted a patni of his share in 
the whole zamindari to the defendants. In a suit, 
brought for partition of the small plot of land, — Held 
that a partition could not.be enforced of a part of 
the estate held by the defendants, who, if the plain- 
tiff’s claim was allowed, might, in respect of^ the 
same estate, be subjected to many claims for partition 
at the suit of persons in the plaintiff’s position. Pae- 
BATi Chhen Deb v . Ain-ttd-deen 

[I. L. B., 7 Calc., 577 :9C.L. B., 170 

40 . — Suit for partition of por- 

tion of joint property — Partial partition,— 
The plaintiffs and the defendants being jointly enti- 
tled to and in possession of three khanabaris in a 
village and other immoveable property, the plaintiff 
sued for partition of one of the khanabaris only'. Held 
that the suit would not lie. 'Haeidas SantaIi «. 
Pean Nath Sanxal - I. L. B., 12 Calc., 566 

47 . -Portion of property out of, 

and portion -within, jurisdiction — Parties . — ■ 
A person suing for partition is not obliged to include 
in his stait the whole" of the property, but maj' confine 
his suit to the poi-tionof the property which he is de- 
sirous of having partitioned ; therefore whore, in a suit 
for partition, it was shown that some portion of the pro- 
perty was out of the jni-isdiction of the Court, ob- 
jections that fresh parties would be necessary if the 
mofussil property were included, and that therefore 
the suit had not been properly brought, and that the 
leave of the Court had not been obtained prcvioxis to 
bringing the suit, were overruled. PadmAhani Dasi 
r. .lAGAHAaraA Dasi . . 6 B. L. B,, 134 

48. — ; — ; Portion of property out 

of jurisdiction — Ancestral property — Itule as 
to property being brought into hotchpot — Property 
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PAHTITION— coMhBuei. 

3 RIGHT TO PARTITION?— <?on#»nH«^ 


possession of a mortgagee ; bnt there is no antlionty 
for the proposition that a member who sues for par- 
tition of property in the hands of the defendants ean 


37ABA\AVBnAHME r OANPATHAV DAJI 

[1. 1. B., 7 Bom., 272 

49. Partial partition— Jarurfir- 

tion of Court, Original Side — Fropertxet #»- 


diction (there having been no lea^e granted under 
s. 12 of the Charter to me concerning the portion 
ontside the jurisdiction), is not liable to be dismissed 
on the ground that partwl partition of a property 
cannot be granted, but may be decreed as far as the 
property withm the jnnsdietion is concerned The 
ruling of Jacesov, J, Ju RuHun Monet Dutt a. 
lirogo J/oAan Du//, 22 IF J} , 333, caplainod. 
PwcitANg’r MolitCE r. SniD CnCvtiEli MoiucE 

[L 1, IL, 14 Calc., 836 

go. ' ■ - ■ Froperiy s« 

dtffereiti JiirudiCliom—Sutt for partial paf 


totl "■ ' 

the • 

cl 1 ■ - ■ 

migl . 

J/**, Cff/f,/'3/;. followed lUtABAJt RnAOKABJi 

X RAucnAierRABitASEArjiI I, R.,22Bom,922 

01, Portion of land hold under 

•private agreement for exclusive use — " bar 
an applicant for the partition of a joint nndiTidn] 1 
estate holds any portion of it for bis own private use . 
under a priiate agreement — Held that the whole ‘ 
«tatc, including such ivitmo of it as has been seps- 
ratelj enjoi ed. mmt be brencht into account bcfire 
the partition can he tffictcd LiLUErTSn.OH r 
Raj Coouar . . UO'W. 31..353 i 

62. • — Rectifleation of portion of j 

property— .^ai/ /> Itl r$tlf j ar/i/ic* — IVhcrc a I 
properlv 1 ad bftn dniJe<1, and one of the sharers was j 
disvitisflfd with the result, he ronl 1 bnng a suit to ' 
Invc the divuion cntmlv rcvlud, bat nas not at i 
liberty to ail for a rcctitlcati n of a small portion of » 


PAHTrriOlT — conitnued 

3 RIGHT TO PARTITION*— eone/tt*,! 
the divided property Tbitooea SooversEB r. 
GopaiXathRot 25 W. R, 358 

63 Omission of property in 

possession of one party— Orenni/orc/iAmisfa/. 
— In a partition amt the fact that the plaintiff has not 
included, or has rclinjuished his share in property 
liable to division, affords no ground for dismissing 
the suit where the coparcener, m whose possession it 
is, IS a part} totbesuit, font is competent to the Court, 
ID disposing of the case, to make any < rdcr in respect 
of such property that may to it appear right 
JAJfABOAX VrrnAt r A^A^T SlAnAEEV 

[I. L. B . 7 Bom., 373 


4 APPOINTMENT OP COMMISSIONFR 

64. Brocedure— Cin/ ! rocedure 

Code, 1377, t 39G — icr Povrirrx, J (Field, j, 
doubting) — In a suit for partition it is competent 


ers," but it is uot neccssaryfer the purposes of partition 
that there should bo more than one Commissi nrr,and 
by foKP of the General Clauses Act the word 
« Commissioners " may be rcid in the singular num 
ber The intention of i 390 is that upon the first 
hearing of a suit, the Court shall determiQc whether 
the plaintiff IS entitled ton partition, and shall ascer* 
tam who the sevcnil persons entitled m the propert} 
are, and shall direct by a preliminary decnc or 
order that Commissioners be appomte) to make the 
partition Qtav CncNEER Sry r. IUieqa Lkcex 
5>tH I. K B , 7 Cnlc., 318 : 8 C. L B.. 416 


5 JURISDICTION OP CIVIB COURT IN 
SUITS RESPECTING PARTITION 

65. Suit to Bot asido pnrtttion— 

Iftna Rfg XIX af tSli-^Minor, haht of— A 
partitusi bj the C Hector under Rcgulition \IX of 
1814 »f consented to by all the parties is final, and 
cann t be set suidc by any part} in the Cu il Court ; 
but where one of the parties nat a minor nt the time 
of partition, the Court lemanded Ibe suit for an en- 
quiry whether hia guanlian artetl m the jnrtition 
prpccedin. • to*"/ Ji fr, and with a due regard to the 
intemts of the minor Haei Prasau Jca r. 
NTapdav lIonAV Tirisrr 

18 B. I,. It, Ap.72:17 

60. Suit for declaration of right 

to aharo larger than that allotted— /jraj; y n, 
jr/A of iSW — IVhrre a partition of an M*ato under 
ItegnU’iO'i XI\of 1811 hai U'cn camcil oat, and 


RiusiUATA iM'fon r. ■MczmabAlt * 

[2 B. II. It, Ap, 40 
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PAHTITlOlSr — conftmtcd. 

6. JURISDICTION OF CIVIL COURT IN SUITS 
RESPECTING PARTITION— mt/iwHcrf. 

67. - Suit for larger share than 

that allotted by Collector — Jienfj. Itcff. XIX of 
1S14, as. il and 20, cl. 2 . — S. 20, ilppulntiou XIX 
of ISTl , ■'vliicU says. " tlio dctiirmination. of tlie 
Board of Rovemip or Board of Coniniissiotiers on 
the paper of partition shall be final,” refers to those 
questions only whicii can bo legally detenniued by 
the rovenvio nurhoritics, niul will not prevent a resni- 
lar suit being instituted to ostablisli a right and title 
to the land, which a party lias lost by n butwarra, 
notwithstanding that the plaintiff may have failed 
to inahe his objection before the Collector within 
fifteen days ns required by cl. 2, s. 4, Regulation 
XIX of 1814. There is nothiinr in the bntw.arra 
law or in any other Regulation to prevent the Civil 
Court fi-om entertaining a suit for a declaration of 
the plaintiff’s right to a larger share than that re- 
corded in his name in the paper of partition. IVlicrc 
a butwarra had been made, and the plainlin! had had 
a specific share allotted to him, hut which share was 
less than his proper share in the estate, and the 
plaintiff brous-ht his suit against the co-sharers gene- 
rally, without specifying in whoso share the quantity 
he had lost was included,— J/e/rf the Court could, in 
sncli suit, declare the plaintiff’s title to the same, 
treating him as a shareholder to that extent only in 
the pottah in which it may have been inchidcd. 
Spencer r. Puiijjti CnowoiiRr 

[6 B. li. R., 658 : 15 W. R., 471 

.See also Kttn.t Beiiaei Sing- r. Neru Sing 

[6 B. L. B„ 063 note: 15 W. R., 291 

SHEO PEESnAU SOOKOOE V. SnUNKCE SAnor 

[16 W. R., 190 

58. Suit for declai'ation of title — 

Beng. Beg XIX of 1814 — Jurisdiction of Collec- 
tor — Title. — ^The Collector cannot ti-y the question 
of title in bntwai’ra procec'dings under Regulation 
XIX of 1814'. A suit for possession and declaration 
of mohurrari title to cei-tain lands can be entertained 
in the Civil Court notwithstanding the butwarra 
proceedings. Ahmedueea v. AsnEUPF Hossein 

[8 B. L, R., Ap., 73 note 

. S, C. AHiiEDOOiLAn V. Ashettpp Hossein 

[13 W. R., 447 

59. Suit for partition — Suit hy 

purchaser of share of lakhiraj estate . — ^The purchaser 
of a share in an undivided lakhiraj estate can sue 
his co-parceners for a partition of his share, and the 
Civil Court has jurisdiction to carry out the partition. 
Fatteh Babadtje V, Jaeki Bibi 

[4 E, 1.. R, Ap., 55 : 13 W. R., 74 

60. Division to pre- 

rent encroachment where enjoyment is distinct. — The 
Civil Court has jurisdiction in a suit between joint 
owners of talukhs, who have been occupying and 
using separate and distinct parts of premises within 
the estate, where the object is to prevent encroach- 
ment by defendants upon the part occupied by plain- 
tiffs, without any division of the Government revenue 
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6, JURISDICTION OP CIVIL COURT IN SUITS 
RESPECTING PARTITION— coni/nwei, ' 

or alteration of joint liability to pay that revenue. 
ICaeee Mouttn Sen r. Ram .Soonber Sen 

[24 W. R., 243 

61. Dispute witb regard to 

bIuU’03 — Parties. — AVhere two or more proprietors 
of a joint estate hold in common tenancy, desirous of 
having separate jrosscssion of their respective shares, 
apply each imd all to have that estate divided in 
c.xnctly the same proportionate shares, and no other 
sharers oppose the butwarra, the Collector may at 
otico comply with the application ; and if no objection 
is raised wlien the parties have opportunity of raising 
objection, the shares cannot again be re-nnited by a 
suit in a Civil Court. But if the Collector has judi- 
cial notice of a dispute with regard to a share, it is 
questionable whether he has jurisdiction to make a 
partition of that share. In any suit, however, to do 
away witli the i>artition as regards that share, the 
Collector must bo made a party. Joemonee Debia 
V. Imaji Bersh Taeookbae . 13 "W. R., 471 

62. Suit for division of share 

of mouzali — Civil Procedure Code, 1859, s.225 . — 
A suit for division of a share of a mouzah appertain- 
ing to a talukh paying revenue to Govcniment will, 
according to s. 225, CinI Procedure Code, 1859, 
lie in the Cinl Court. SnoME Dm CHOwpHRr 
V. Serb Naeain CiiowgnrEr . 24 W. R,, 242 

63. Partition of re venue-paying 

estate. — Partition of an estate paying revenue to 
Govermnont cannot be effected in a Civil Court. 
Babri Roy r. Buegwant Naeain Dobey 

p. L. R,, 8 Calc., 649 : 11 C. L. R., 186 

Rttttiin jMonee Dbtt V. Brojo Mohun Dett 

[22 W. R., 11 

S. C, aflirmed on .appeal • • 22 W. R., 333 

64. Jurisdiction of 

Colled or. — Revenue- paying estates must be parti- 
tioned by the Collector ; they c.aunot be partitioned 
by metes and bounds by the Civil Court Ameen ; and 
if the shares in such an estate are not separate 
estates, but are mere fractional shares of integral 
estates, they cannobbe partitioned in the absence of 
the other co-sharers. Damoodee Mis see v. Sena- 
BETIY Mis RAIN 

[I. D. R., 8 Calc., 537 : 10 C. L. R., 401 

65. ^ Partiti on of 

ineJtal — Application hy co-sharer for partition — 
Notice hy Collector to other co-sharers to state 
objections upon a specified day — Ohjection raised 
after day specified hy oriyinal applicant — Question 
of title — Distribution of 'land — Jurisdiction — 
Civil and Bevenue Courts— Act XIX of 1873, 
ss. Ill, 112, 113, 131, 132, 241 (fj— Civil Pro- 
cedure Code, s. 11. — ^Reading together ss. Ill, 112, 
and 113 of the North-Western Provinces Land 
Revenue Act (XIX of 1873), as they must be read, 
the objection contemplated in each of them is an 
objection to be made by the person upon whom the 
notice required by s. Ill is to be served, i.e., a 
person who is a co-sharer in possession, and who has 
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FARTITIOIT — eonltnued 
5 JURISDICTION OF CIVIL COURT IN SUITS 
RESPECTING PARTITION-<ron<iBi«i 
not joined m tbc application for partition So 
far as ss HI, 112 113, Hi and 115 are coo 
cerned, a Civil Court is tbe Court which ha* juris- 
diet on to adjud cate upon questions of title or pro 
prietary right either in an original suit in cases 
IQ which tbc Assistant Collector or Collector does 
not proceed to inquire into the merits of an objee 
tion raising such a question under s 113 or on 
appeal in those cases in which the Assistant Col 
lector or Collector docs decide upon such ques- 
tions raised by an objection made nnder s 112 
The remaiuing sections relating to partition do not 
provide for or bar the jurisdiction of tbe Civil 
Court to adjudicate npou questions of title which 
may - ** — ‘ 

tion 

unde • • 

the ' 

Assistant Collector or the Collector upon such ques 
tiouB nor does i 2tl(/)barthe jurisdiction of the I 
Civil Court to adjudicate upon them Where there 
fore, after the day specif c 1 in the notice published by 
the Assistant Collector under B 111 and after an Amm 
had made an apportionment of lands among th® co 
sharers of the mchal the original applicants for 
partition raised for the fint time an objection in- 
Tolvmga question of title f propnetary right and 
this objection was disallowed by the Assistant Col 
lector and the partition made and confirmed by the 
Collector under s 131 —lUld that tho objection 
was not one within the meaning of t 113 that tbe 
remedy of the objectors was not an appeal from tbe i 
Collector’s decision nnder s 133 and that a aoit by ' 
them ill the Civil Coirt to cstabluh their title to 
the land allotted to other co<sharcrs was not barred 
by 8 241 and with reference to s 11 of the 
Civil Prrccdure Cole was maintainable Saitbul’ 
lah V kunjtMal. I L Ji , 7 All 447, distin 
gulshed Svdar v Kbumtn ftnyf, J L li , t All 
6J3, rcferrel to. ^IrniuKAH Abdul Kxuqx r 
Mubauuad SnADi Kda't L Ii B., 0 All , 420 

08 Troetedttiyi undrr 

Sendai Art nil of J^6. t Sf, r/Teci o/— Tbc 
jonsd ct on of the Civil Court in matters of parti- 
tion of a rev enue paying estate Is rcitncled only 
in questions ailcctiug the right of Government lo 
assets and collect in its own way the public revenue 
Held accordingly that the pen lency of partition pro- 
ccedmes before the Collector nnder s 31 of Bengal 
Act \ III of 187G was no bar to a suit for a dcclata 
tion that nnler a partial partition effected between 
tbc co-iharcrs a portion of land liad been separately 
allotted to tho plaintiiT /Annr^ r Gowmi ''Ctka* 
Calc, 193 

67 Juntdiehon of 

Sertnue Court — Suit for partAto* aad po$tefs om 
of a t\arO sao partieularptol in a puf/i— A •U~ P 
Zand Zerfnne Art f A 7 \ of 1S73J tt I3S 741 
(J) —A suit by a co-sharer in a joint satnindon 
eshate for partition and poosesvion of his proportion- 
ate share of an isolated plo* of land Is no* main- 
tainable in a Civil Court with reference to ss. 135 
TOL. IT 


PARTITION'— coafiBueif 
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RESPECTING PARTITION— cofifiBseJ 
and 241 of the N W P Land Revenue Act (\IN 
of 18*'3) Para Daval v Mtga Lot, I L P, 
6 All 452 distinguished Ijcul r Kawhai 

[LL R., 10 AIL, 6 

68 - — Parliltonly 

Cicif Court of a portion of a revenue pat/mg etlate 
—CiVil Procedure Code (Act 'KiroflSS2J t 265 
— Betenue paying etlate Partition of tnlo 
teieral revenue patting ettates — Tho meaning of 
s 2G5 of the Code of Civil Procedure is that where 
a revenue-paying estate has to be partitioned into 
aevcral revenue ■ ■ • ’ 

earned out by * 

Smniar I L 

Siaon r Sbeo Lall Sivon 

[L L R , 16 Calc , 203 

69 Ohjeeiion to parti 

iton — N -IP r I and Beienue Act (ilX of 1S73J 
tt 111 113 241 — Tlie proccilnre provided by s 113 
of Act No VIV of 1873 docs not become obligatory 
on a Collector or an Assistant Collector m partitnn 
proceedings unless an objection to the partition has 
been made by a eo-sbarer in possession and unless 
such objection was ma le before the day specified !q 
tbe notice wlucli the Collector or Vssistant Collector 
IS bound to issue nnder s 111 and not even then nnless 
such objection raises a question of title Unless 
therefore such object on hss been made a Civil 
Court u not empowered to exercise any junsdietion m 
the matter of tbe distribution of the land or the 
allotment of tho mchal by partition llAnPEO 
Si>on r NxnrAT Sivon I L It, 20 All, 76 

70 " CtttlProet* 

dure Code {Act XIU ofl$S2j t Jdo— 
effected ly Collector m execution of a decree — 
Wicn tl e Collector roahes a partition nnd r s. SC5 of 
the Code of Civil F ocedure the Civil Court h i to 
rower to examine his worl or to direct I im to male a 
fresh partition Dev Oopat Savant v Vntudev 
Vithal Savant J L P 12 Bom , 371 followed 
SnsrOTAB llAVUAVT r OimcXAtn *?nBIVTTA8 

[LI, It, 16 Bom. 627 

7L — — — Sten /a a rfi — 

Leate by Government for a eerlatn num'er ofi/eart 

n, • p- O' j, rrr'r'»ccg # V 


that section to ^ to Dattatbata ^ rriiAL r Maha- 

PAn PABianBAU I li. IT„ 16 Bom., 628 

72L CfaiBi/i-r parfi- 

fioa of t\are of property— Decree for pariition of 
defendant^ t\are interte — Subordinate Jn-lge Jn 
nsficfien of — In a suit instituted in the Coirt of 
a Munsif by a member of a J'ahemctlan family to 
have her share of the family properly yarti wncvl. 


but also of the sham of tbe defradauts ,«Vr se, 
10 c 
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PAE/TITIOIT — continued. 

6. JUKISDICTION OF CIVIL COUET IN SUITS 
RESPECTING PARTITION-co«ftntte«Z. 

tLougli sncli partitioB was not asked for. Held 
that the lower Appellate Court had no jurisdiction 
to partition as amongst the defendants the residue 
of the property left nfter the partitioning off.of the 
plaintiff’s share. Hikmat Am d. Waii-ttk Nissa 

[I. L. R., 12 AIL, 508 

73. Suit for parti- 

tion of lands in different estates — Assam Land 
and Revenue Regulation (I of 1886), s. ISd, cl. (e), 
and s. 96. — In a suit for partition, without division of 
revenue, of certain lands held jointly by the parties in 
four different estates governed by the Assam Land and 
Revenue Regulation (I of l'*86 1 — Held that, although 
the decision asked for may not include all the lands 
of each of the four estates, still such division would 
result in a division of each of those estates, the lands 
left out forming one portion and the lauds sought to 
be divided forming another. The suit therefore was 
one for an “ imperfect partition ” within the defini- 
tion in s. 96 of the Assam Land and Revenue Regu- 
lation, and s. 154, cl. (c), of that Regulation barred 
the jurisdiction of Civil Courts in such a suit. AudxHi 
Khaliq Ahmed o. Abdui Khamq, Chow-dhet 

[I. Ii. E., 23 Calc., 514 

74. Suit for partition 

— ‘‘Perfect” and imperfect” partition — ^Entire 
estate — Assam Land and Revenue Regulataion (I of 
1886 J, ss. 96, 97, and 154. — An estate does not cease to 
be an entire estate within the meaning of the Assam* 
Land and Revenue Regulation (I of 1886) because a 
few plots of land are common to it and some other estate 
or because they are brabmutter or debutter or because 
they are held in some undefined way jointly with other 
persons. Where a suit was brought for the partition 
of an estate, excluding certain portions as being 
brabmutter or debutter, or as being held jointly by 
third persons, how or in what capacity not being 
stated, — Held that the jurisdiction of the CivD 
Courts was barred by s. 1 54 of the Regulation. S abat 
Chahdea Puekavestha V. Peokash Chundba Das 


Chowuhttet . . I. Ij. R., 24 Calc., 751 

75. — Power of Civil 


Court to appoint Commissioner — Civil Procedure 
Code (1882), s. 265 — Collector-— In a suit brought 
in the Civil Court for a partition of the lands in a 
revenue-paying estate, the Court has no power to 
appoint a Commissioner to make the partition ; it ■ 
is bound under s. 265 of the Civil Procedure Code to 
have the partition made by the Collector according 
to the law for the time being in force for partition of 
estates. Hehi Singh v. Sheo Lall Singh, I. L. R., 
16 Calc., 203, distinguished. Mehebeah Kawoot 
V . Behaei Lae Baeik . I. L, R,, 23 Calc., 679 

70 . Estates Partition 

Act (Beng. Act VIII of 1876)— Code of Civil 
Procedure (1882), ss. 265 and 396. — S. 265 of the 
Code of C ivil Procedure does not apply to a suit for 
partition of a revenue-paying estate when no separate 
allotment of revenue is asked for. A Civil Court 
therefore has jurisdiction to deci-ce partition in such 
a case ; and a suit for possession, after partition of a 


PARTITION" — conthiued. 

5. JURISDICTION OF CIVIL COURT IN SUITS 
RESPECTING PARTITION— concluded. 

share in part of an undivided estate, in which part 
alone the plaintiff has a share, is maintainable in a 
Civil Court if no division of revenue is sought. Lehi 
Singh v. Sheo Lai Singh, I. L. R., 16 Calc., 203, 
approved and followed. Mehertan flawooiv. Behari 
Lai BariJc, I. L. 11., 23 Calc., 679, overruled. Jd» 
GODiSHUEY Debea t>, KaiIiAsh Chandea Lahiey 

[I. L. E., 24 Calc., 725 
1C. ■W.N.,374 

77. ; — — Transfer of de- 

cree for partition to Collector for execution — Parti- 
tion by Collector — Civil Procedure Code (1882), 
s. 265 — Jurisdiction of Civil Court to hear objec- 
tions to the division ordered by Collector. — Where a 
decree for partition of an estate has been transmitted by 
the District Court to the Collector for execution under 
s. 265, Civil Procednre'Code, the Court that made the 
decree is not deprived of its judicial power to hear 
and decide objections to the division of the estate made 
by the Collector. Chinna’ Seetatya v. Keishna- 
YANAMMA . . I. L. R,, 19 Mad., 435 

6. QUESTION OP TITLE. 

78. Power of Collector to try 

question of title — Beng. Reg. XIE of 1814 . — 
The Collector cannot try the question of title in but- 
warra proceedings.under Bengal Regulation XIX of 
1814. AH5IEDTTBEA V. ASHEDEE HoSSEIK 

1 [8 B. L. R., Ap., 73 note 

S. C, Ahmedoobbah V. Asheue Hossein 

[13 W, R., 477 

79 . — Decision by Collector of 

questions of title — Act XIX of 1863. — Act XIX 
of 1863 contained no provision for the judicial decision 
by the Collecter of, objections .raising questions of 
title arising after tbe partition order in the course of 
nartition. Chowdhey Zabim Singh* d. Seetboo 

[2 N. W., 404 

80. Claim to right of occupancy 

for cultivation — Suit for partition under Act 
XIX of 1863— Partition of sir land.—Hield that a 
question involving a claim to cultivating right of 
occupancy was not one which could be properly de- 
cided in a suit for partition under Act XIX of 1863, 
under which only questions of conflicting proprietary 
title could be determined. Aman Singh v. .Toy- 
GOFAB Singh . . . .3 Agra, 164 

8L Dispute as to title— Re «y. 

Reg. XIX of 1814 . — When, in the preparation of a 
but«arra under Regulation XIX of 1814, it is ascer- 
tained that the parties are at variance on a question 
of title, the CJollector’s proper course is to stay pro- 
ceedings until all such questions are decided by a 
competent Court, tbe revenue authorities not liaving 
authority under tbe law to decide .them finally. 
SIUDDHN Mohhn t’. Kaetice Nath Pandey 

[14 W. B., 335 
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TABTITIOIT— continue.? 

7. MODE OF EPFECTIKO PAUTITIOX. 

82. Joint property in sole pos. 

session of sharer — Proiedion of $hartri from 
halx'ttyfor dthit —In effecting a partition, accoant 
must be taken o£ any joint property in possossiou of 
any sharer, and before transfer of sliares, proxision 
should be made for the protection of other sharers 
from an undue liability on account of debts Allt 
liossEiH r. Ali-t IIoBSEiN altas CnOTBT MtnzA 

[2 Agra, 96 

83 Mode of allotment of land 

— Land in excluttre poiseuion of one parly . — ^In 
a suit for partition, the land m dispute, being m the 


1^0 >b . xC, 04>i> 

84. ^ Land varying in value.— 

Each party to a bulwarra need not hai o the same 
quantity of land, nor should the land airardcd bo 


though on more Taluable land AmnoocDEBK r 
SuVMSOODMEK MVLUCS . 18 W. R., 401 

85. Convenience— Ofo«nd /or 


is bound to ahoir some arrangement uhicb would 
better satisfy all parties, and be more emntablc for all 
SiritMUVJuAt BnoortrtJnA 18'W.B,408 
80 , Compensation for expen- 

diture by certain members of joint family 
on joint property.— In a suit for partitsoi, it 
appotrrfl that the tMesJunh, »ho were pjfwhrn ef 
a joint family, had at their own expense enhanced the 
talno of portion of the lands be1on,.ing to the joint 
estate JleU that the partition should procerd on 
the basis of each co sharer baling an equal share of 
similar lands, eompcnsation being allowed to each co 
sharer for any pniatc expenditure from which It 
could be shown the value of the partible pnperty had 
been inerensed j and that, unless it could bo shown 


xuv BixriUEE r. JIonnratJDrw Bi’cebji 

18 C. L. R, 250 

87. Principle of adjustment after 

partition between eo-sbarors— Pey. 
.TJi’ of JSI4 —After partition of an estate airoog 
ibarehohUrs under Begulation MX of 1814, one 
shareholder, claimed fwm another sliarebolder, P, 
21 fcighas of hmd as haring been allotted to him by B 
TOL. nr 


FAHTXT10I7 — continued 

7. MODE OF EFFECTIKO PARTITION 
— coBfiBued 

under a pnor agreement, In lieu of certain lands ori. 
ginallyhcld by him which fell into B’e putti The 
Collector left the parties to settle the matter between 
thcmsclres, and A brought a suit against B for his 
claim in the Civil Court Jfeld that, in a case of this 
kmd, the only principle that can be adopted is that 
the Court should ascertain the relatnc value of the 
lands originally made oi er by the defendant to the 
entire lands of the defendant, and that it should assign, 
out of the present share of the defcnilant, lands 
bearing tbosame relative lainc to the whole that the 
former lands bore this to be done without interfer. 
ence with the proceedings of the Collector under the 
batwarm law, and the plaintiff (if snccessful) It be 
bronght m as a cosharcr to a limited extent in the 
land assigned by the defendint OoMi DmCuoiv. 
umiT r UtnoosiAW CnownnET 22 W. R , 453 

88. LandiuBeparatopoasessioa 

by COUBOUt — Riyhtof eo-parientrt on pjrltlion 
— Co parceners maj on partition retain possession 
severally of such joint lands as tbei may have taken 
separate possession of, wub the consent of at least & 
majority of the co*parecners hBEEwatn Dutt r 
KaKDEisnoiiB Doss 6 W. R , 208 

80. Family dwelling houses 

Coneentof co paretntrt—rxeeuiion of decree —A 
decree directed partition of a family ifwelling.hooie 
with itsappnrtenancrs, including a poojshdalan and 
courtyard adjoining it. In execution of that decree, 
the Civil C ourt Amecn, at tlie rrquest and with the 
consent of two out of three co parceueri did notpsrtU 
tion tlie poojsh dalan and conrtjanl To this the 
third oparcencrobjectcil, hut her objection wasoiCN 
nilcsl bv the low er Courts, and it was directed that the 
property in question shonld remain undivided Held 
that the Court would be disinclined to ordt r the pro. 


to the Court executing it to order that any part of the 
prop rty slmnld remain joint, except with the con cut 
of all the ro parceners who were parties to the suit, 
iyemhlt per MlTTBB, J., that the lower Omrts were 
not prccludcvl by the decree from dealing with the 
property hi the mode m which they bad d me Rju. 
COOUAREE DaSSEE r. flOPAL ClirvoKB BoSE 

tLL.R.,3Cala, 614 

00 , Property couBlatlng of 80» 

voral hoUSOB— Pnaeipfe of pari%lton-~Commxt. 
sioM of parlition—Aei Xlt' of I6S2, e S^S — 
Where, iu a suit for partition, possession was wught 
of a definite share of a property consisting of a number 
of houses.— XTeW that the principle u such cases 1( 


the Intrinsic value of the property, then a money 
compensation should be cw<n .tiBAwrttAW e 

KAII Krvxrs Km . L R R., 10 Calc., 076 
10 C 2 
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PAHTITIOK" — continued. 

7. MODE OF EFFECTING PARTITION 

• — contimied. 

91. ^ Power of Bevenue Courts as 

to partition of buildings - N.~W. P. Land Pere- 
mie Act (XIX oflS73J,ss. 107, 124. — In a partition 
under the North-Western Provinces Land Revenue 
Act, 1879, neither buildings nor the materials thereof 
can be partitioned ; what is partitioned is the land 
in the mehal. Where such land is covered with 
buildings, the Court making the partition has to 
follow the provisions of s. 124! of the Act ; but it can 
decide no question of right to the buildings, nor can it 
partition them. Ashiq Httsain v. Muhammad Jan 

[I. li. B., 22,A11., 329 

92. Suit by transferee for parti- 

tion — Partition Act (IF of 1893 J, s. 4- Suit for 
partition hy sharer against tranferee — Procedure . — 
S. 4 of the Partition Act (IV of 1 89h) applies only 
where the transferee sues for partition. Where the 
suit is brought by the sharer against the transferee, 
s. 2 must be applied. In cases where s. 4 applies, the 
Judge should make a valuation of the share of 
the transferee only and direct its sale. Badshet 
Goeaishet Sonae v. Miean Saheb 

[I. Ij. B., 23 Bom., 77 

93. Dwelling-house belonging to 

undivided family— PajM/eifeoM Act (IV of 1893), 
s. 4 — Applioaiion of section — Pe-aoquisiiion hy 
members of such family after it has been sold to a 
stranger does not give any right under the section 
as against such stranger. — A dwelling-house belonged 
to four brothers, X, P, V, and P, joint members of a 
Hindu family. In 1874 the shares of. K and P w^ere 
sold in execution of decrees against them, and in 
1877 the remaining shares were sold, and finally the 
house became the property of the plaintiff and one A 
in equal moieties. The plaintiff sued A for partition 
and obtained a decree, but pending execution A 
conveyed his moiety back again to K and V. The 
brothers had continued to occupy the house notwith- 
standing the changes in ownership. V now applied 
under s 4 of the Partition Act (IV of 1 893) to be 
allowed to buy the plaintiff’s moiety. HeW'that he. 
was not entitled to the adv^antage given by the section. 
It is ownership, not occupation, that gives the right. 
After the sales in 1877, the house no longer belonged 
to an undivided family. V and his brothers were then 
either tenants in the house or trespassers. The ques- 
tion was whether the dwelling-house at the time the 
shares therein, which had not been sold to A, were 
transferred to the plaintiff belonged to an undi- 
vided family. When the plaintiff purchased his 
moiety, be and A became the owners in common of 
the house, and as between them s. 4 of the 
Partition Act had no operation. The subsequent 
purchase of Ps interest by and V did not confer 
upon them any rights which A did not possess. It 
was in their hands re acquired ancestral propei-ty, 
but not propei-ty belonging to an undivided family 

^ within the meaning of s. 4. Vaman Vishnu Gokhaue 
■D. Vasudev Moebhat Kahe 

[L L. E., 23 Bom., 73 

lAortgage by one owner of 

undivided share of estate — Eights of mortgagee 


PABTITIOIN — continued. 

7. MODE OP EFFECTING PARTITION 

— continued. 

and other sharers on partition. — Where the owner 
of an undivided share in a joint and undivided estate 
mortgages his undivided share, he cannot by so doino- 
affect the interests of the other sharers, and the 
jiersons who take the security, i.e., the mortgagees, 
take it subject to the right of those shavers to enforce 
a partition and thereby convert what is an undivided 
share of the whole into a defined portion held in sever- 
alty. Where such a partition is effected under the 
provisions of Regulation XIX of 1814 before the 
mortgagees have completed their title by foreclosure 
and the consequential decree for possession, the mort- 
gagees of the undivided share of one co-sharer who has 
no priority of contract with the other co-sharers would 
have no recourse against the lands allotted to such 
co-sharers, but must pursue their remedy against the 
lands allotted to the mortgagor, and, as against him, 
would have a nharge oh the whole of such lands. 
ByJNATH LaEIi V. l.’AMOODEEN CHOWDHEy 

[21 w. B., 233 ; D. E., 1 1.' A., 106 

95. — 'Easement — Partition of houses 

one of which has co'htinuotcs easement over the other. 
— Where two houses are held jointly by several 
owners dei'iving their title from a common source, and 
' one of such houses enjoys a continuous as distinguished 
from an occasional easement over the other, such 
easement will, upon a partition of the premises, pass 
to the dominant tenement, both by implication of law 
and under the ushal general words contained in the 
deed of partition. Ratanji Boemasji v Edueji 
Hoemasji . 8 Bom., O. C., 181 

06. Partition of a joint family 

bouse — Effect of partition by a consent decree where 
the decree' does not reserve any right to the use of 
light and air— Implied grant of easement upon sever- 
ance of tenement.— On paxtitionoi a family dwelling- 

house by a consent-decree, the plaintiff claimed a right 
to^the passage of light and air necessary for the 
enjoyment of his share of the building in the way in 
which it W'as enjoyed at the time of the partition, 
though no such right was expressly resei’ved in the 
decree. The defence was that the principle of an 
implied grant of easement upon severance of the 
tenement should not be applied to the case, but 
that the rights of the parties should be determined 
solely with reference to the decree made in the parti- 
tion suit. Xeld that the principles of justice, 
equity, *>nd good conscience should be applied to the 
case, and that the plaintiff was entitled to the right 
claimed, even in the absence of any express provision 
in the decree reserving such right. Quwre — Whether 
the principle of an implied grant of easement in 
severance of tenements would apply in the case where 
the partition was effected by a decree of the Court in a 
contested suit and not by a consent of parties. 
Kadambini Debi V. Kali Kumae Haidae 

[L I.. E., 26 Calc., 616 

i 87. Mode of division— JSeny. Peg. 

I XIX of 1814 — Evidence of partition. — Proceedings 
I for partition having been instituted under Regula- 
i tion XIX of 1814, it was proposed, in order to make 
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PARTITION — eonUnued. 

7. MODE OF EFFECTI^G PARTITION 
— eonltnutd 

'equality of partition that three Milages ihould he 


October 18&1 directing the Nazir to require the 
raiyats to pay their rents according to the extent of 
the shares as set forth m the first mentioned coinmn 


under a 13 of the Regulation, by the Collector, was 
not entitled to recover according to the quantity of 
the land, hut, if at all according to its \alne as 
ascertained in the coluiuu of the gosh^ara m 
which the assessed jnmma was set forth lIcuBO 
Soo'fLABi DsBia r Keshttb CntrcDBii AcniBJEt 
[5 C L R., 257 

08 Decree for partition referred 

to ColloCtOT—CirW Protedurt Code, tSS2,t 2$5— 
Exeeulton—Colleetcr hound ioparli(*on anddeltter 
crer peitettton to eeteral <tllo((eet under decree— ^ 
Pr/jcfice —The doty of the Collector, to whom a 
decree has been referred under s 2CS of the GmI 
Procedure Code fActXlt of 18S2) for partition isnot 
eoufined to mere difisiou of the lauds decreed to be 
-diMded but incl ides the delivery of the shares to 
their rcspcctue allottees PARBaroiS LisnuiDAS 
o SniMUBBiiAi I. li R., 11 Bom , 662 


subsequently to the mortgage by a decree in a 
partition suit to which the plaintiff was not a party, 
the jnortpnpeil property was allotted to J} other pro* 
perty in s ibstitution being allotted to A — Hell, in a 
suit Bijainst J3 and the representatues of ^ to 
recover the sum doe on the mort'^ge by sale of the 
TDortgaged property, that the plaintiff could not 
proecfti against the mortingcd property which had 
been allotted on partition to B, hut should beanowrd 
to proceed against that which had been allotted in 
substitution to his mortgager Bpjnath Xaff r, 
jinmoedeen Chordhrif, I B, 1 I A, lOGe 
SlB’ Ii,233 followed In principle JIbu Cnrw 
DEB CfiiosE r Tniso Moxi Dbbi 

[Lli. 11,20 Colt, 633 

100 -■ ■ - Co«s A a rerr — 

* .Vor/eaye ftf fo»st<ir#r ef wasiriJcJ store— Par/i* 
ftea iu t tubtequenily lrcu7ht Iw olXer e^e\arer to 
wtiet worryayee not a party -Mcrtcaqed property 
alloi'ed to a ehartr etitr tian nortpajor—JhoXte 


PARTITION — continued 

7 MODE OF IFFECTING PARTITION 
— con^iHucd 

of such CO tharer — Par/«/»o» rt'Opened— Fraud of 
morlgayor and morlpagee — Four brothers ris D, 
L, B, and P, were joint owners of certain land For 
purposes of convenience, each was m possession of a 
certain portion, hut there was no formal partition 
The particular land in question m this suit (plots 
Nos. I and 3 of Survey No 174) was a part of the 
land in possessio 1 of In 18G7 without the know* 
ledge of hiB brothers B mortgaged these plots of land 
to the first defendant for 113 60 ' In 1S8G D surd for 
partitiou of the whole property, and in 1801 L 
brought a similar suit Dy the decrees m these suits 
plot No 1 was allottnl t D and plot No Z was 
awarded to L The mortgagee n as not a party to 
either suit the plaintiffs m these suits (as fo in 1 by 
the High Court) having had no notice ofthemort* 
gage D and L, on attempting to get poos ss on 
of the lauds allotted to them respectively by the 
partition decrees were obstmeted by the mortgagee. 


unencumbered land stonld be allotted to them and 
the mortgaged land given to P’s Iraneb of the family 
(defendants Noi 3—0; Held that the partition 
should be reopened and the mortiiaged land atsigucd 
to the defendants Nos 3—0 Ubero a ro<iliarer of 
joint property has mortgaged his share withont the 
knowledge of his ro-slurers and there has subse 
oocntly been a partition suit to whieh, throngli the 
jraud of the mortgaeOr and the mortgagee, the latter 
has cot been made a party, he (the mortgagee) will 
only he allowed to proeeetl for the recovery of his 
mortgage-debt against tliat portion of the j roperty 
wbrnh has hern allotted to his mortgagor Hem 
CitiiKfcr Ohotey Thako 1/obi Bthi J L i?., 30 
Cate, 633 approved Lissitiua r Gorai. 

[L Ii R , 23 Bom , 385 

101 Incrambranco created by a 

CO sharer before partition— B»fare»’ Fartilion 
Act CBeny Act rilloflS76J, et 112 and 139— 
Ffect of partition ly CoUeclor, irlers (he land to 
tncumltredfiU exclueivetif intathe thareef another 
co^ehartr —On partition by Collector un Icr the 
Estates’ Partition Act (Rcngal Act \ HI of 187C) 
when any land of anundivilrd Joint estate, which 
was Incumbered by any eoiharcr, is all tte<l to any 
other co-iliarcr, the latter takes It free from tie 
incumbrance s^ errate<l Khan Alt r Feifonji 
Fduljte OmJar, 1 C TI' A*. fi3, dislingulilml 
The cases of AaMoo Lall Ckotedhry \ ijoadat 
LoH.M r ,tS34,S71 an\AhmedocUa\t U\rrff 
Jlottein 13 W r , 447 S B L Ap ,73 mite, 

. I .w . w- .t . t 

■ • VKABI 

434 

3 C W.N,2O0 
102. ■ Lease granted by eo^sharer 

pending partition suit— leiteJ folfmy 
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to share of another co'sharer — Lis jicndens — 
Transfer of Troperfy Act (IV of 1882J, s. 52 . — 
Plaintiff purclmBcd aone-tbird sbaroin an undivided 
estate and brought a suit for partition. During the 
pendency of the partition suit, the defendants, the 
two remaining co-sbarors, granted a lease of a 
particular plot of land included iu the undivided 
estate to the present defendant. By the decree for 
partition the plot of land under the lease was allotted 
to the plaintiff who brought the present suit to recover 
possession of the piece of land on the ground that bo 
was not bound by the lease. Held that s. 52 of the 
Transfer of Property Act does not apply to cases where 
the shares of the parties and their rights to those 
shares are not disputed. The mode in which the 
lands should be allotted between the ascertained 
sharers does not affect the right to any specific property. 
Seld also that the tenant, not having been a party 
to the partition suit, was not bound by the decree, and 
the plaintiff was only entitled to khas possession of 
the one-third shai’o of the plot leased out by his 
co-sharers. Khan Aii v. Pestonji Edhwee Ghjdaii 

[1 C. W. H-., 62 

103. Partition without new 

wajib-ul-arzes being framed — N.- Tf". P. Land 
Merenue Act (XIX of 187SJ, s. J07.— When a 
mehal is divided by perfect partition into two or 
more sepurate mehals, a separate rceord-of-rights 
should be framed for each of the new mehals. Abdot, 
Hai r. Nain Singh . I. L. R., 20 All., 92 

8. EFFECT OF PAETITION. 

104. Decree for partition — Xa- 

tnre and effect of decree in partition suit . — A decree 
for partition is not like a decree for money or the 
delivery of specific property which is only iu favour 
of the plaintiff in the suit. It is a joint declaration 
of the rights of persons interested in the property of 
which partition is sought, and such a decree, when 
properly drawn up, is in favour of each shareholder 
or set of shareholders having a distiuct share. 
Khooeshed Hossein V. Nhbbea Fatima 

[1. D. R., 3 Calc., 551 : 2 C, L, R„ 187 

106. Xffeef of decree 

as creating severance —Appeal , — A decree for parti- 
tion does not operate as a severance so long as it 
remains Under appeal. Shakaeam Mahadev v. 
Haei Keishna . . ' I. L. R., 6 Bom., 113 

106. — Finality of proceedings — 

Beng. Reg. XIX of 1814 . — A butwarra by revenue 
authorities under Regulation XIX of 1814 is final, 
Zakee AiiI Chowdhev V. Jhgdessueee 

[1 W. R., 323 

107. — Under-tennre- 

Tiolders . — A butwarra is only conclusive between the 
shareholders themselves, but not between them and 
other parties holding under-tenures at the time. 
WOMESH ChUNDEE MoJOOMDAE V. Dwaekanath 
Eot 4 W. R., 80 


P ARTITIOK" — continued. 

8. EFFECT OF PAETITION— 

108. Beng. Reg. XIX 

of 1814,^ s, 20 , — Butwarra proceedings under s. 20, 
Eegulation XIX of 1814, are only final as to lands- 
which are the subject of partition. Hheeee Mohbn 
Thakooe V. Andeews , W. R, 1864, 80 

109. — - Extinguishment of title— 

X fleet of partition on others than allottees, — The 
allotment of land to one person by partition extin- 
guishes another’s right altogether ; his subsequent 
possession is either that of a trespasser or a tenant- 
at-will ; his dispossession is not illegal, and he has no 
legal right 'of suit for recovery of possession. Nowab 
Beghm V. Ehstbm Khan , . 2 Agra, 149 

^ 110. Effect of parti' 

iion among co-sharers.— "Lg partition a co-sharer’s 
proprietary right to the land which has fallen in 
another putti becomes extinguished, and he becomes a 
mere cultivator in respect to that land and liable to 
rent. Zabxm Eai t-. Dooega Eai 

[1 Agra, Rev,, 69 

111 . Extinguishment of rights 

— Tenant rights, Effect of partition on. — A but- 
wnrra does not extinguish rights of tenants, and the 
mere circumstance that one of the proprietors of the 
estate was himself the tenant docs not destroy his 
tenant light, because another of the proprietors has 
had the land allotted as part of his share of the 
divided estate. Nmnoo Labb Chowbhey v. Saa- 
DAT Labb . . . W. R,, 1864, 271 

112. -—— Co-sharers — Rai- 

yoti and proprietary rights, — Plaintiffs sued their 
co-hoirs to recover huq-elagann, — that is, the half 
share of the produce of trees planted on a portion of 
the laud by their ancestor before his death, — on the 
ground that, although by a butwarra entered into by 
the heirs the trees fell to the share of the defendant^, 
plaintiffs were entitled as succeeding to the raiyati 
rights of the person who planted them. Eeld that, 
as the ancestor was the only proprietor, his heirs were 
co-proprietors, and the butwarra was a division of the 
proprietary right ; and that no raiyati right existed. 
AmEEEHN V, SUNJEEDA . . . 11 W . R., 226 

113. — Pr oprietary 

right in sir land. — When .an estate in which the 
proprietors have sir land is partitioned, such partition 
among the co-sharers is no way affected by any culti- 
vating rights which may be possessed by cultivators 
not co-sharers in the estate ; but it is also a well- 
understood effect and consequence of partition that 
co-sharers retain no right of occupancy in respect of 
any sir land which may have passed under the 
partition into the share of other co-sharers, as a sir- 
hold proprietor has no cultivating right distinct from, 
and independent of, his proprietary character. When, 
therefore, by partition he loses his proprietary title 
to any particular land, any cultivating right which 
he had in virtue of his proprietary character necessa- 
rily ceases. Aman Singh v, Jeyqopab Singh 

[3 Agra, 164 

114:. Right of holder- 

of mohurari lease. — A joint and undivided estate- 
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PARTITION— con<iflK«cf 

8 EFFECT Ot PARTITION— oon/tutcwf. 
haMi g been subjected toprnate partition. 4 bighss 
which were in the portion held by A were granted 
by him in mohuran Snbsequently, on the applies 
tion of the parties the Collector made a regular 
partition by which tw o bighas of the mohuran land 
were allotted to the other sharers who refused to 


with the mohuran or smaller rental to the other 
sharers Held that the grantor’s moturan title 
could not bo got nd of by the hutwarra and that he 
was entitled to recognition by the » other sharers 
AnusnooLLin t Asnucpr nossEtv 

[13W.n,447*8B I. P., Ap,73note 

116 Bedlatribution by Collector 


granted a moturan to II m respect of the land 
allottcil to him under the private partition. Held 
that nUhougli the co-sharers must be taten to bare 
consented to the redistribution, yet A could not by 
his consent affect the right of A bis motarandar 
JiyjMth LalT Jitjmooittn Choicdhry, L H,1I 
A > i06 Si ir J2 , 333, and Sharat Ckundtr 
JBvrmon y ITuraotindo Jiurmoii,/ L J2, 4 Cafe, 
0fO. distinguished A^mtdoollahy Atfiru^JIotte n 
SSL S, Ar 78 note 13 TT R,447, followed 
JCOOESSUB DOtSL SlKOR r RlSSESStTB PEnsnAO 

[12 C L B ,281 
110 — ■ Butwarro award, PQVct of 

— Jn/errenor— Abutaarraaward is no abwlute proof 
of title, and no eitnppel in the way of an Intcnrenor 
who can ttmit that he has received and enjoyed the 
rents claimed from a date subsequent to the but 
warn S^EE^AT^ OuossiL e Jo\ naraisKatab 
[ 3*W,Il., ActX,U 

117 Fomily dwoUlng-houso— 

Tariition trail — Open tp lee of ffronni—Iasement 
— Upf n partition of joint propoty in I almtta bv 
mutual conveyances whether under the direction of a 
Conrt of law or otherwise, it is implied that the 
parties take their respeclnc shares with caaements of 
light and air at between themselves in accordance 
with the existing state of (he premises In aunt for 
the partition of a family dwelling house it was 
directed tliat the parties should tahe ihrir respect 
ive shares by mutual convey ancri with liberty 
to tl e plaintiff to raise a partition wall The 
ahares were allotted, but no conveyances exreoted. 
Held that in equity the parties must be deemed 
to hare taken at if nn Ur mutual rcnreyancet In to 
far as concerned casements of light and air llOlTC 
Cur’SBES '“BW r I AUicr*ri Dasi 

[I Jj lU, 14 Calc.. 707 
See RwaBKA'sAiii Pin. r Sewptn ion *Jeai 

t3C.vr.N.,407 


PARTITIOIT— confinnecf 

8 EFFECT OP PARTITION— coaefntfed 

and KADAimrai Debt r Kait Kciub Haliiaii 

[1 L. R., 2Q Calc , 610 

SC.W.N, 400 


into ^our several estates The rent of the tenure 
was thereupon allotted proportionately to each of the 
four estates thus formed, although the land forming 
the tenure remamed nndiridi^ In a suit for 
enhancement of the rent of the tenure brought by 
the proprietor of some of the estates, — i/eW that the 
effect of the partitiou of the parent estate was to 
create separate and distinct tenures out of (he 
original single tenure under the proprictrrs of each of 
the estates, thi>t the proprietors of the several 
estates were not joint landlords of the tenure withm 
the meaning of s 18S of the Dengal Tenancy Act 
and that thereforo a suit for enhancement of rent 
would lie by a proprietor of one of the estates in 
respect of the rent allotted to bis estate Sarat 
Soonduree Delta t Sotneercodeen Talooldar, 
23 II , Ji , S$0 and Sarat Soondary Dahea r 
Ananda 2iohun Surma Ohutlaek I L It S Cate , 
273, followevl Ubm Chavdiia CnowuaaT e Kaxx 
Pbasavka DOAKtrsi L L R, 20 Calc . 832 

8 LIABILITY AFTER PARIITION 

llO - - Liability to oecount for 

portion of property if In possoBSion-Co- 
«Anrer# '-I very ono who la entitled to a share in a 
joint family property m a suit for partition must 
account for such porti n as may have eomc into his 
Lands Gorn Pebshad Mooeebjss r Kaeee 
pEBSHAn SIODKEBJBE 6 W B . 121 

10 ^IlSCELLANEOUS CASES 

120 Beng Rog OOX of 1814, 

B 20— Casew^ers no paritttoniakei place — Held 
tbats ZO,Reculalion Xl\ of 1H14 had no reference 
to a ca»o where no partition had been made and 
plaintiff was not a co sharer FooiBAsnEE Kowab 
r Aezcw <«Aaoo . 12 W ^ 134 

121.— - — Sultforconflrmation ofjvoa- 

session — Ilenj Hey HI \ e/ J<1J To a partitlnu 
effected b) the revenue authontles under Rcgnlati n 
XIX of 1814 the plaintiff presented a p<tUlou of 
ohJcclKm, in which he alleged that hii share ^d been 
included in, and declared to be part and parcel of, 
the defendant’s share In a suit for a decUralioej rf 
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PARTITIOK" — contimed. 

7. MODE OF EFFECTING PARTITION 
— concluded, 

to share of another eo-sharer — Lis pendens — 
Transfer of Property Act (IV of 1882J, s. 52 . — 
PlaintifE purcliased a one-third share in an undivided 
estate and brought a suit for partition. During the 
pendency of the partition suit, the defendants, the 
two remaining co-sharers, granted a lease of a 
particular plot of land included in the undivided 
estate to the present defendant. By the decree for 
partition the plot of land under the lease was allotted 
to the plaintiff who brought the present suit to reeover 
possession of the piece of land on the ground that he 
was not bound by the lease. Seld that s. 52 of the 
Transfer of Property Act does not apply to cases where 
the shares of the parties and their rights to those 
shares are not disputed. The mode in which the 
lands should be allotted between the ascertained 
sharers does not affect the right to any specific property. 
Seld also that the tenant, not having been a party 
to the partition suit, was not bound by the decree, and 
the plaintiff was only entitled to khns possession of 
the one-third share of .the plot leased out by his 
co-sharers. Rhan All v, Pestonji Edtojee Gttjdab 

[1 C. W. isr., 62 

103. — — Partition without new 

wajib-ul-arzes being framed — A.- IF. P. Land 
Perenue Act (XIX of 1873), s. 107. — When a 
mehal is divided by perfect partition into two or 
more separate mehals, a separate record-of-i’ights 
should be framed for each of the new mehals. ABDtn, 
Hai V. Nain Singh . I. L. R., 20 All., 92 

8. EFFECT OF PARTITION. 

104. Decree for partition — Sa- 

ture and effect of decree in partition suit. — A decree 
for partition is not like a decree for money or the 
delivery of specific property which is only in favour 
of the plaintiff in the suit. It is a joint declaration 
of the rights of persons interested in the property of 
which partition is sought, and such a decree, when 
properly drawn up, is in favour of each shareholder 
or set of shareholders having a distinct share. 
Khooeshed Hossein V. Nhbbea Fatima 

[I. L. R., 3 Calc., 551 : 2 C. D. R., 187 

105. Effect of decree 

as creating severance ~ Appeal. — A decree for parti- 
tion does not operate as a severance so long as it 
remains Under appeal. Shaeaeam Mahadev v. 
Haei Keishna . . ' I, D, R., 6 Bom., 113 

106. — Finality of proceedings — 

Peng. Peg. XIX of 1814. — A butwarra by revenue 
authorities under Regulation XIX of 1814 is final. 
ZAKEE AIiI ChoWDHEV V. JUGBESSUBEE 

[1 W. R., 323 

107. Under-temire- 

holders. — A butwarra is only conclusive between the 
shareholders themselves, but not between them and 
other parties bolding under-tenures at the time. 
WOMESH ChUNBEE MoJOOMBAE V. PWAEKANATH 

Pot 4 W. R., 80 


P ARTITIOH — continued. 

8. EFFECT OF PARTITION— coniiiKwedf. 

108. Peng. Peg. XIX 

of 1814,^ s. 20 . — Butwarra proceedings nnder s. 20; 
Regulation XIX of 1814, are only final as to lands- 
which are the subject of partition. Hheeeb Mohttn 
Thakooe V. Anbeews . W. R., 1864, 30 

109. ^ — Extinguishment of title— 

Ejfect of partition on others than allottees. — Ihc 
allotment of land to one person by partition extin- 
guishes another’s right altogether ; his subsequent 
possession is either that of a trespasser or a tenant- 
at-will ; bis, dispossession is not illegal, and he has no- 
legal right of suit for recovery of possession, Nowab 
Begum v. Eustum Khan . . 2 Agra, 149 

110. Effect of parti- 

tion among co-sharers.— By partition a co-sharer’s 
proprietary right to the land which has fallen in 
another pntti becomes extinguished, and he becomes a 
mere cultivator in respect to that land and liable to 
rent. Zamm Eai v. Dooega Eai 

[1 Agra, Rev., 69 

111. Extinguishment of rights 

— Tenant rights, Effect of g^artition on. — A but- 
warra does not extinguish rights of tenants, and the 
mere circumstance that one of the proprietors of the 
estate was himself the tenant docs not destroy his 
tenant right, because another of the proprietors has 
had the land allotted as part of his share of the 
divided estate. Nuthoo Labi Chowbhex v. Saa- 


batLabb . . . W. R., 1864, 271 

112.—— Co-sharers — Pat- 


yaii and proprietary rights. — Plaintiffs sued their 
co-hoirs to recover huq-elagaun, — that is, the half 
share of the produce of trees planted on a portion of 
the land by their ancestor before his death,— on the 
ground that, although by a butwarra entered into by 
tbe heirs the trees fell to the share of the defeudantt, 
plaintiffs were entitled as succeeding to the raiyati 
rights of the person who planted them. Seld that, 
as the ancestor was the only proprietor, his heirs- were 
co-proprietors, and the butwarra was a division of tbe 
proprietary right ; and that no raiyati right existed. 
AmEEEUN V. SUNJEEBA . . . 11 W. R,, 226- 

113. — Proprietary 

right in sir land. — When ,an estate in which tbe 
proprietors have sir land is partitioned, such partition 
among the co-sharers is no way affected by any culti- 
vating rights which may be possessed by cultivators 
not co-sbarers in the estate j but it is also a well- 
nnderstood effect and consequence of partition that 
co-sbarers retain no right of occupancy in respect of 
any sir land which may have passed under the 
partition into the share of other co-sharers, as a sir- 
hold proprietor has no cultivating right distinct from, 
and independent of, his proprietary character. When, 
therefore, bj' partition he loses his proprietary title 
to any particular land, any cultivating right which 
he had in virtue of his proprietary character necessa- 
rily ceases. Aman Singh v. Jexgopab Singh 

[3 Agra, 164 

114. Eight of holder 

of molcwari lease. — A joint and undivided estate- 
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PARTITION—con/tnKed 

8 EFFECT OF PARTITION— 
having been subjected to pnv&to partition, 4 bighas 
which were in the portion held by A were granted 
by him in mokuran Subsequently, on the appllca 
tion of the parties, the Collector made a regular 
partition, by vihich tu o bighas of the moVnran laud 
were allotted to the other sharers, who refused to 
tccoguiie the grantees mokuran rights tor that por* 
tion of the land, contending that, as nnderthe pniate 
partition all the 4 bighas were in the share of the 
grantor, the loss of rent should be on him, and that 
the Collector’s butuarra could not transfer S bighas 
with the mokuran or smaller rental to the other 
sharere Held that the grantor’s mokuran title 
could not be got nd of by the butwarra, and that he 
was entitled to recognition by the, other ■harers 
AnuEDOOLZiAn e Asdeffp Hossbiv 

[13 W. E., 447 . 8 B L. R, Ap . 73 note 

115 B^dlBtribution by Collector 

after private partition — AiyA/ oj moiurartdar 
o/eo’thartr —Subsequently to a pnvatc partition by 
which the land in dispute uas allotted to A, one of 
the co-tharen, a butuarra redistributing the shares 
was made by the Collector In the meantime A bad 
granted a mokuran to 11 m respect of the land 
allottcil to hiJi under the private partition. Held 
that, although the certbarers must be taken to bare 
consented to the redistribution, yet A could not by 
bis consent affect tbo right of A, his mokurandar 
HujMlh LatT RamooUen Choxrdhrs, L J?,l/ 
A , lOG I 2l ir R , 233, and Siarat CAunder 
Aumioi r IJurgoUndo Rurmon,! L R, 4 Cote, 
510, distinguished AAmtdooUahv AiArvJf Hoteetn, 
8R.L R,Ap,73noie 13 W , d-17, followed 
JrooESSOB Dotai. Sx>on r Dissessoc PEasnan 

[12C.L n,281 
110 — ■ Butwarra oward. Effect of 

—Intervenor — A butwarra award is no aWluto proof 
of title and no estoppel in the way of an Intervenor 
who can pmv c that he has rccciv cd and enjoyed the 
rents claimed from a dstc subsequent to the but 
warra. Sbeemiii QnosSAi r. Jo\ >ahaiwKavab 
[S'W.R., ActX.U 
U 7 , Family dwoUing'houso— 

Rartition xeall — Oj>en ep^ee of s/roMni—£ateoie»t 
—Up n partition of joint property in t alculta bv 
mutual conveyances whether under the direction of a 
Court of law or otherwise, it is implied that tbe 
parties take their respcctiic shares with casements of 
lisiht and air at between themselves m accordance 
with the existing state of the prcmiies. In asuit for 
the partition of a family dwelling bouse it was 
directeil that the parlies should take their respect 
Ivc shares by mutual conveyances with liberty 
to the jlalntiff to raise a partition wall Tbe 
shares were allotted, but no conveyances executed 
Held tlat in cijultj tbe partus must be deemed 
to have lakm ms If under mutual ccoveyaneet. in an 
far ms cooeenml casements of light and air Roite 
C iir'VBEit '“E't r. Laluoxi Past 

[I. E. It, 14 Calc, 787 
Set DwxttEAxATn PAn. r ScxnEB l,Au. Seal 

[3C.W.If,407 


PAETITION— conf.ntietf 

8 EFFECT OP PARTITION— coacfaded 

and Kauakbibi Peei r Eazt Kuuab Hazdab 

[1. L. B., 20 Calc, 618 
3 C.W.IT, 408 

118, Partition of estates— Aenyaf 

Tesaney Act (VIII of 1635J,e lS3—Joxnt l<tnd‘ 
lordt — A tenure was held under a taroindan, which 
ongiually formed one entire estate The estate was 
su^equently partitioned by the revenue autbonties 
into four several estates The rent of tbe tenure 
was thereupon allotted proportionately to each of the 
foar estates thus formed, although the land forming 
the tenure remamed undivided In a suit for 
enbancemeut of the rent of the tenure brought by 
the proprietor of some of the estates, — /feW that the 
effect of the partition of the parent estate was to 
create separate and dutinet tenures out of the 
original single tenure under the propneters of each of 
the estates, tlmt the proprietors of the several 
estates were not joint landlords of the tenure within 
the meaning of s 18S of the Bengal Tenancy Act, 
and that therefore a suit for enhancement of rent 
would he by a proprietor of one of the estates in 
respect of the rent allotted to his wtate Saral 
Soondvrte Debttx t Someeroodeen TalooAdart 
23 IV, R , 530, and Surat Soondartf Dabea T 
Ananda J/oAtin Sarmo OAuftaek, 11 R ,5 Cale « 
2?3 followed llsu CnABDnA CnowuntiT r Kill 
Pbassvka BDAnpiti I. L Ik, 28 Calc., 832 

0 LlABlLlTk AITER PARIITION 

110 , Eiabillty to account fbr 

portion of property if in poBsesBion— Co- 
tharert — 1 v ery one who is entitled to a share in a 
joint family property m a suit for partition mast 
account for such portion ai may have come into his 
bands Oorn FEBsOAn hlooEZBJEE r Kaxez 
Febbqai) SIodeebjbe 6 'W B , 121 

10 ^IISCELLA^POU& CASE* 

120 Beng Beg XlX of 1814, 

B 20— Case leAere no parliliontaket plate -~lleld 
tbatf 20, KeRulaliou \1\ of IS14 bad no reference 
to a case where no partition bad been made and 
plaintiff was not a eo sharer lootHAsniB Kowab 
r Abbcs *iAiioo . 12 W B,134 
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PARTITIOW — continued. 

10. MISCELLANEOUS CASBS— continued. . 

plaintiff, who claimed to be in possession of his pro*, 
per sljare, and sued only for a declaration of his title 
thereto, to include in his plaint an application for the 
renewal of the partition proceedings ; and that 
those proceedings were final. Indbabati Kunwabi 
V. Mahadeo Chowdhex . 1 B. Xi. E., S. H"., 6 

122. Suit for house allotted ou 

partition — Ag>eemeni to fay rent for house — 

' Onus of prooj. — liniere on partition the defendant’s 
house fell within the plaintiff’s lot, — Seld the plain- 
tiff was entitled to sue for possession of the house, 
and that it lay ou the defendants to prove that under 
s. 38, Act XIX of 1863, they were entitled to retain 
possession by having agreed to pay an equitable rent 
for the ground, which rent had been determined by 
the officer making the partition, and had been stated 
in the paper of partition. Laikubaji v. Ghttmnee 

[3 Agra, 298 

123. ^ Beng. Keg. XIX of 1814, 

S. 9 — Dwelling-houses oj cosharers — Liahilitg to 
os 5 ess»nent.~Suit for khas possession of land made 
over to plaintiff on a butwarra. The defendant pleaded 
twelve gears’ adverse possession, and that he was 
entitled to retain possession on payment of rent, as the 
lands were occupied by gardens made by his ancestor. 
Held that s. 9, Eegulation XIX of 1814, did not 
apply to the lauds made over to the plaintiff under the 
butwarra ; that section referring to the dwelling-houses 
of co-sharers, and to offices, buildings, and ground 
immediately attached to those dwelling-houses, which 
the lands in suit were not proved to be. Luleet 
Nabaik V. Gopai. Sikgh , 9 W. K., 145 

124. Mortgage by eo-sbarer — 

Incumbrance — Cause of action — Beng. Reg. XIX of 
1814, — A, one of the shareholders of a talukh con- 
sisting of several mouzahs, mortgaged his share in one 
of the mouzahs named Kishoopore to B. Upon a 
partition being made under Eegulation XIX of 1814, 
the mouzah Kishoopore was allotted- to C and D, 
co-parceners in the talukh, and other mouzahs wore 
allotted to A; In a suit by C against B for 
obtaining possession of his share in Kishoopore, — 
Held that there was no cause of action'. Upon a par- 
tition of a 3 oint property, a co-parcener is bound by 
the incumbrances created by another co-parcener in 
respect of a portion of the property, if such portion 
be allotted to him upon a partition between the co- 
parceners. Nishan Sing v . Jttgdeo Sing 

[4 B. L. E., Ap., 97 

125. Suit to set aside sale for 

arrears of revenue— Snneftom of Board of Reve- 
nue - Completion of partition . — i er Baxhex, J , — 
The completion of the partition was not necessary under 
Act XI of 1838 before the amount of unpaid expenses 
could become an arrear realizable by sale. Semlle— 
The Government need 'not give its sanction in each 
case, but a general ” sanction will be sufficient. 
Hae Gopal Das «. Eaii Goiam Sahi 

[5 B. L. R., 135 ; 13 W. R., 381 

126. - Objection to application for 

partition — XIX of 1S63 — Procedure . — When 


PAETITIOIT — continued. 

10. MISCELLANEOUS CASES— cowfinaei, 

an objection was taken to an application for parti- 
tion under Act XIX of 1863, the Collector might either 
decline the application until the question has been 
decided, or proceed to investigate it. If he adopted 
the latter course, he was bound to follow the procedure 
prescribed by Act VIII of 1859. But his failure to 
follow that procedure would not deprive the parties 
of their right of appeal to the J udge, who must dis- 
pose of the appeal in due course. Eameshtje EaIv. 
SuBHOo Eai . 1 ISr. W., 81 : Ed. 1873, 134 

127, — — - — Application by co-sharer 

for partition — Objection by co-sharer in fosses- 
sion — N.-W.P. Hand Revenue Act (XIX of 1873), 
ss. 111-113. — Eeading together ss.,111, 112, and 
113 oftheN.-W. P. Land Eevenuo Act (XIX of 1873), 
as they must be read, the objection contemplated in 
each of them is an objection to be made by the person 
upon whom the notice required by s. Ill is to be 
served, i.e., a person who is a co-sharer in possession, 
and who has not joined in the joint application for 
partition, Muhammad Abdui Kaeim v. Muhammad 
Shadi Khan . . I. L, E,, 9 AH., 429 

128, Order for partition by 

Assistant Collector confirmed by Collector 
— Objection subseguently made to mode of par- 
tition — (Question of title— N.-W. P.Land Revenue 
Act (XIX of 1873), s. 113. — Upon an application 
made under s. 108 of the N.-W. P. Land Eevenue Act 
(XIX of 1878) for partition of a share in a mebal, no 
question of title or proprietary right of the nature con- 
templated by s. 113 was raised, nor any serious objec- 
tion made by any of the co-sharers, and the Assistant 
Collector recorded a proceeding setting forth the rules 
which were to govern the partition, and this proceeding 
was confirmed by the Collector under s. 138. An 
Amin was ordered to carry out the partition, and, in 
taking steps to do so, stated the principle upon which 
he proposed to distribute the common land. An objec- 
tion was then for the first time raised by two of the 
co-sharers in the Court of the Assistant Collector to 
the inclusion of a particular piece of land in the par- 
tition, on the ground that it appertained exclusively 
to their share. This objection was disallowed by the 
Assistant Collector, and, on appeal, by the District 
Judge. Held that, at the stage of the proceedings 
when objections were taken, it was too late to deter- 
mine questions of title under s. 113 of the Act ; that 
accordingly the Assistant Collector could not be said 
to have done so ; that the objections could therefore 
only be regarded in the light of objections to the mode 
in which it was proposed to make the partition, and 
that consequently there was no appeal from the 
order of the Assistant Collector to the District J udge 
or from the District Judge to the High Court. Tota 
Eam V. ISHUE Das . L L. K., 9 AIL, 445 

129, Suit to stay partition by 

Collector — Bengal Act VIII of 1876, s. 26 — 
Specific Relief Act (I if 1877), s.42 — Declaration 
of specific rights — Limitation.— A person bringing 
a suit under s. 42 of the Specific Eelief Act to stay a 
partition directed by the Collector under Bengal Act 
VIII of 1876, on the ground that a private partition 
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TAnTlTlON-concluded. 

10. MISCELLANEOUS CASES— Mne/«*d 
lias already been come to, must prove not only that 
there has been a private partition, but also that, under 
that partition, he is entitled to, and was inpoiarssion 



130 , Decree in auit for parti* 

tion — Code of CittZ Procedure flS82J,e 3j6—.dp‘ 
Ucation for effeeUng partiUon — LxmttaUon Act 
(SI of 1877), teh, JJ, arte 178ttnd J75.^Plauiti£t 
obtained a decree for partition in 18S5, and first 
made an application to have tho partition effected 
by an arbitrator lulSsG. Tins application icasstmck 
off, and a second application iins made on the 23rd 
July 18S8 The arbitrator then declined to act, 
and tho application was struck off The present ap« 
plication was made on the lit Augnit 180t, and an 
objection was raised that, more than three years 
having elapsed from the date of the previous apph* 
cation, tho present one was barred under art <79 of 
icb 11 of the LitniUtion Act The lower Court of 
appeal held that art. 178, and not art 179, applied 
to the case, but that, the plaiutiff having applied 
witbiR three years from the date nfaen the arbitrator 
declined to act, the application n-as in time. Held, 
with reference to the proviiions of s 390 of the Code 


applicable DwauCI Nath 'Misser r Barinoa 
Nath Misses . 1. 1,. Ik, 22 Calc., 425 

See McnAMiUD Kuax v. Haxwaht Sixoo 

[I. D. B., 20 AIL, 3U 

181. ParitUonAet 

(IV o/iS93^, t, lO — Parlxlton—Off'er tjr a party 
to aparixtmn of eompeetaiton — Decree »a par* 
ittten tuit if^ea fliMl—Ctrtl I’rocedtirt Code,$ $*>6, 
—Iletd tKat s 10 of Act IV of 18*^3 would 
apply toasnlt for partition m the stage where an 
Interlocutory decree for partition has been made, hot 
t^t decree ha*l not become final by the Court’s ac* 


referred to. .Inscs Savao Kiiax r. Antics IIauaq 
Kbax . . . I. L. n, 21 AIL, 409 

pahtition act ov of isosj, « lo 

Set I'isTmox— MiictiiixEOra Cascv 

II. L. Ik, 21 AU., 400 


paktnerb. 

See Cases usnzs Pasties— Pasties to 
S cnB-PABTirES»nip, Sms concrsir. 
ixo 


See Cases riniEs PAiiin'SBSiiip 


See Plaixt— VE smcATiox axd Siq. 

^TATITBE 5 B. L. B., Ap., 80 

[12 B. L.R,36 


See hcMUOxs, Seeticb op 1 Hyde, 07 
[7 B. D. R , Ap , 58 
11 B L. Ik, Ap , 26 


PARTNERSHIP. 

Col. 

1. What Coxstitttes Pastnebship . CClg 

2. RianTS ajtd Lubhities op Past 

HESS CG22 

S. Sens BESPECTUfO PABTinSBSIIlrS . CC27 

4 DISSOITTMOS OP PAStxEBSniP CC34 

6 Pbocedceb CCJC 


See Bombat Tons Act, s 7 

[L Ii. R., 20 Bom., 668 
See Cases vrotn Hixtib Law— J ont 
Faxuit— Debts and Joixt FAsiiiy 
Bpsjxess 


See Cases uioieb PAEnzs— P asties io 

SriTS-PARTXEESntP, hClTB COXCEEX. 

nto 


^ee Cases rxcES Plii.xt— F ontf avu 

COXTEXTS OP I’LAIKT— FBAME OP SHTS 
OBXPSHET— PaETBEBSHIP SCII 


Assets of or sbaro or interest in— 


See Attachiiext— S nwECTs op Attach. 
irevr— P abtsebsuip PaorzBrr 


— Books of*. 

See Frrorvcff— C/m Cjiasa^-Accocyra 
Axn Accoryr Dooss 

[4 B. Ii. Ik, P. C., 31 
13 Moore's I. A., 805 
See IxsPBCTiox or Documexts 

[L li. R., 1 Bom , 406 
Suit for account of— 

See SuAtt Catse Cocbt, Morrrsitr— 
JCElSDZCTXOff — PABTXEBBnlP 
AccorxT 


— Bu.lt for adjustment of account 

of— 

See CoxTElCT Act. •. 2< 5. 

[1. Ii. Ik, 0 Calc., 251 
iee JcBJICienox OP ClTlE COCBT— 
PABTxpssnip . . lA^a,22(} 

BuitforcUssolntlonof — 

See Caies rxDEs Coxtbact Act, s. 2C5. 
^ee JrsiiBiCTiox or Ctm, Cocbt— 
PAETxtBsntp . 1. 1*. Ik, 7 AIL, 227 
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PAHT1TEH8HIP— coHitJiwei. 

1. WHAT C0^ST1TUTES PARTNERSHIP 
•^conttnyed. 

of parlner lo nominate a tuccestor — Oentral dertte 



entered into an agreement m October 1873 to eaasc 
tbc said company to be wound up and to form a new 
company to take orcr its assets and liabilities, and to 
cause thcmschcs to be appointed sgents of the new 
company under the firm al V J H .jj* Co , and uuder 
that name to act as agents of tbc new roinpoDy, 
subject to the terms of the agreement The agree 
ment prouded that the firm of F J S 4* stould 
take the agency of the new company for a period of 
thirty years, that of the profits to be dented by the 
said firm out of the agency V should rcccu c 32 cents, 
J 3L cents, and 30 cents , that in coso of a toconcy 
in the firm oi V J ii dc Co , caused by the death or 
retirement of any of the portiitrs, the nominee of the 
dying or retiring partner sbonld be admitted into 
partiicrsbip, and should Keen e the shore of such 
partner, and should excrcuc all !us authority In 
pursuance of this agreement, tbc Great Astern 
Spinmngand Wearing Mills, Limited, was wound up. 
and a new compony called “ Tbc New Great Eostem 
Spuming and Wearing Company, Limited" was 
formed and registered, Both tbs memorandum and 
articles of association of tbo said uew oompony con 
taitK-d clauses proudtng that tbo firm otV J S 
Co , or wbatcrer member or members that firm for 
tbo tunc consist of, should bo ageuts of the company 
soloDgosthesaid firm should carry on business m 
Bombayror until tiioy should resign. Tlic firm of 
• ' ' . , tuted under the 

s , , of the said com* 

, , ■ • down to the date 



her Interist in the firm to II, and be tbcKupon 


tbo prop* rty of II and 10 cents the property of A,— 
tbc firm bcuccfortb eousutingouly of thrso two port* 
ucrs.ot wbomtbc former reccircd lii all CO cents of the 
profits and the latter 40 cents loNoiciubcr 18S3 
JTdud, leaiing a will wbenby be appointed bis 
Wife n bis ixecntriz, and left all bii property to 
her for life, and after her death to bis roiu The will 
did not refer to tbc firm or n mnutc any success r 
10 the }<artn«.r»bip In tbo j resent suit Jt os 
cxKQtnx claimvd to bo entitled to C t emts or short* 
In the firm of F y •$ 4* Co. up to the date of tb« 
testator's death, and Co a like share In the profit* 
eanicd substtjaciillr to his dintli. orto be t'orned by 
tbs firm M long os \t eonlmued to carry on the soil 


FAfiTITElHSHIP — continued. 

1. WHAT CONSTITUTES PARTNERSHIP 
— concluded* 

agency buimcss of tbo company Tbo defcinlaut 
admitted tbo ngbt of the plaintiff to the share 
claimed in the profits earned prior to tbo testator's- 
death, but resisted ber claim to any portion of tbo 
subsequent profits Held (1), on tho aulbonty of 
Beamth v, Beamith, Ir. Bep , 4 Eq , 120, tbatthe- 
testator's will did not operate as an cxckisc of tbo 


coupled with tbo fact that there was no capital 
employed m tbc business, it must hai o been intended 
that, 10 default of nommation of a successor by a 
rctinog or deceased partner, tbe agency sbould bo 
earned on by tbe continuing or surriring partners 
in the namo of tho firm, and that tbo lutcrest of the 
testator in tbc firm upon bis death therefore lurrned 
to tho defendant Held also that, although the 
plaintiff was entitled to an account up to tho date of 
thctistator’s death, she was not entitled to a share of 
tho good will os an oaset of the firm The gtiod>wiI[ 


from tbc good'Will, if indeed >t was consistent with 
its being an asset at all Bicuima] r ^uivcx 
Jisowji . I Zi. 3L, 0 Bom • 68G 


3 UlOIITA AND LlAllILlTlEa OF P.VRT 
NEUS • 

9, I. CoaBtruottoa ofdood of part* 


sgrcimcnt it was provided that, in return for tLi 
tronblo A' .Y liad been at in cstahlisbing tbe far*ory, 
« wlntcTcr cotton bad to be purcliastd for the fao 
tory JC y iros to purchase, and vrliatcnr yarn shoal 1 
b« made in the factory A* A* was to s^ft, and fur 
whatever lie sliould sell i n account of tho factory ho 
was duly to nciivc from the co-i>artucnbip his rota* 
mission at the nito of S iKr cent, during hu life- 
time.*' and >t was also froiided that, though tbo 
puKhsKS and sales by tbe co-partncnbip slioinj not 
be mvle tfarcni^b A* .V. "yit upon the whole amount 
of tbo sales tbe co-partnership was duly to pay & per 
cent, to A .Y dunng bis lifiiimc-" The factory 
was built, aud its macbiuiTy pr cured and s<t up by 
JF A*, and both financially anlolhrrwuc tbc factory 
was wholly managed by him bhortly afUr it com* 
nuoccd to Noek. it was found that tbo ro-psrtsrr. 
ship hard expended ell Its cspital and was hrardy 
iasolvevl in d>-bt— locumd by A* A* witlaaul th« 
aoucUon cf hii ce>pattn<TS.-~a:id that tbe factory ws* 
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PARTNTIRSHIP — <0 nltn utd 
2. KIGHTS AND LIABILITIES OP PART- 
NERS— eon/inuei 


a bal&ncc dae> tho defendants’ firm tool^ lu a new 
partner. Iltld ttat the vrords ** bcloas;\ng to” in- 
cluded oil goo Is in tlie possession of thc^new firm 
tbat came to them in tho way of busings Held 
also that the new ilnn> not having given notice to 
tho contrary, roust he taken to have engaged the 
piatnliff as bamaii upon the terms expressed in the 
agreement with the old firm, and to have taken over 
the baUucc due at the time when the new finnnas 
constitntcel as a debt due by tiie new firm Baxheo 
Di.s Aoaqwalla r Hatch 3 B. li B., O. C , 80 

10. Powqr of partner to borrow 

monoy— IP«a«f«»y up — Account — SuU Jor disso- 
lulton—PoKtr of partntr to mortgage parlaerthip 
land —Tt P, Jt. and ir, the owners of a certain 
estate in e^ual sharesi lu lSG3 entered into a part 
ocrship for “tho cultiiatron of tea and other pro- 
ducts” upon such estate lu 186 1 H, E, and I 
jouicd the firm In ISrO // died , and m 187' T 
urchased the shares of E and I, aud in 1373 of It. 
n 1875 T gave the Delhi and Loudon Bank a mort 
gage on such estate as sccunt) fur the repayment of 
money which ho had borrowed from the Rank osten- 
sibly for tho purposes of the estate. The Dank 


1877 and were purchased by the Biuk, which ob- 
tained possession of the estate lu August 1877 In 
August 1879 S and TP’s executor sued 7 and the 
Bank, claiming a declaration that the) wero or had 
been partners with T m the estate . that if the part 
ucrslup should be held to be sobsisting, it might be 
dissoh cd. or thati if it had ceased to exut, the date of 
I .1 at in either 

. . to take an 

' • I . discharging 
. • • m c«ch one- 

_ ■ ■ s . . • ' that, as the 

effect of the purchases by T in 1871 and 1873 was to 


' • I s . ' . 

such purchases should be regarded and treated os 
made on behalf of tho partnci^iip , and therefore, at 
the time of tho execution of the mortgage of the 
estate, 77, U', and T were interested in the estate to 
the extent of onc-thlnl each i that, aUh/>ugh T wot 
not auUif'nicd, tiller actually or ia5plic*lly, by JJ 
and IP to tnortg3,.e the estate, and the mortgage 
therefore was not binding on them, yit, os they 
ollowcvl him to conduct tho busincii of the estate in 
such a u auncr as to make it apMur that the cootrol 
aud Diana. riucnt of it rested v*ith him. and he was 
for all ordtnar) bnsmess purposes thiir repnsenta 
Utc. n and IP were hound, in any accoanttiif that 
mviit Uko I lace, to recoup tho defendant Bank for 
such advances os were made to T for the necessary 


PABTIfBItSHXP— CO u7i as <i. 

2. BIGHTS AND LIABILITIES OF PART- 
NERS — conltnued. 

purposes of the estate, m the same proportiou as they 
must discharge debts due to ether creditors, that 
Z* was entitled to be reimbursed such moneys of bis 
own as he had expended within the Icgitinatc scope 
and for the proper purposes of the partncTship as 
ongiaally contemplated by the parties. Directions 
to the liquidator appointed how to proceed llABBt 
90V T Delhi alt> Losdoh Bavk 

[I. L. B., 4 All , 437 

20. -Liability of partaers— /oia^ 

contract — Jo\nt Uaidxtii — Judgment recorerej 
against one partner. — The defendauts were part 
ners trading m the name of P O 4 0“ Cth 

July 1895. at Ahmedabad, the first defendant boN 
rowed from the plaintiff, for the purposes of the 
partners! I p business, a sum of RIOOCO and passed 


to him from the partners ynmtly and set trally On 
2ud October 1S9(>, plaintiff obtained a decree on an 
award against the first defendant 10 the Citil Ciurt 
atBaro^for U13 909-4-0 and in cxecntionof this 
decree he reeot tred a sum of B7,000 In 1897 pUm- 
tiff filed Ihu suit lu the Court of tho First Class 
Sobotdinate Judge at Ahmcdaiiad to reeot cr tho 
balauce, nr, 116909-4-0, from all the partuers 
(deftndants Nos 1 to 8) Tho Sayrdinatc Judge 
dismissed the suit , the plaintiff appealed to the High 
Court JTetd that the onritiAl liability nf tho lurt 


and severaf liability LAsauisitANCAR Dkosuax 
CAB r tisu^rsAH I L B., 24 Bom., 77 
2L- 
fraud < 

Conetru • • 

Nome oj ■ 

the first defendant, styling thcmscltca the * ogrt- 
cultural association,” entered into three rental agree- 
meuts two of them dated Apnl 23rd. 1$9I. and 
the thml dated June 2Iit, 1S91, with the plaintiiTs 
and the first defendant, for tho cultuation of certain 
lauds belougiiig to an uudividtnl family, of which 
tho plaintiffs and first dcfetid.-vnt wire members, an 1 
took possession of and caUivatol the an ! landa On 
the 17th June 1S9I, au agreement, of which the 
•ecoaldtfcndaut had notice, was mtcn'4 inU* between 
the plaintiffs and nrst defenUnt to the effect tliat 
tho first plaintiff should be the managing mesiW 
of the farody and should be entitled to receive th« 
rent and giie ree<ipta for the same. Subsequently, 
disputes aniing Mwi»-n plaintiff and first defendant, 
the other defindsnla made payminta of nnt to first 
defendant alone. Held that these psimcnts were 
not a valid diKharge aa against the claim of tho 
blaiotiffson lU being piorcd that s<«oad defen lant 
had noUeo of Ihr agreeme it of the i;tb June, and 
that noUco to him must b« taken to b« notice to 
hla partners, the ether diL'ndanta. By on agre^^ment 
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PABTNEESHIP—^finfuiued. 

2. RIGHTS AND LIABILITIES OP PART- 

NERS — concluded, 

between tbo defeudiiuta any one partner was cm- 
"powered to take a lease ; svrcli lease to be binding 
on all tlie partners as if executed by them. Tlje 
leases were not signed by the 13th defendant (now 
represented by appellants 19, 20, and 21), who was 
admittedly a partner and took actual part in the 
management of the affairs of the firm after the 
leases were executed. Jfeld that it was intended that 
the Icirses should operate as if all the members had 
executed them, and that the reprcsenhrtives of 13th 
defendant were bound. CuiNNARAJrAiinjA Aa'YAN- 
QAB r.PADMAI^ATJnA PlLIiAlYAN; SOUntDEUP PlLDAI 
e. Padmanahua Phtj^ivab 

[I. L. E., 19 Mad., 471 

22. Authority of one partner 
to bind the fli’m by & submission to arbitra- 
tion — Speeijic Relief Act {I of 1^77), s. 21 . — 
One partner, though entitled to bring a suit on behalf 
of the firm of which be is a member to recover a debt 
duo to the firm, has no power, in the absence of 
special authority, to bind the (inn by a submission to 
arbitration of the claim so brought. tSfeud v. Suit, 
3 Bin^„ 101, and Sttanyford v. Gicen, 2 Mad., 22S, 
referred to. Raii Biiarose r. KAi*i.tT Mai 

[I. li. E., 22 AU., 135 

3. SUITS RESPECTING PARTNERSHIPS. 

23 . ^ — Suit for account without 

asking for dissolution— Puriaers/ti'y dissoluble 
at will, — A member of an ordinary trading partner- 
ship, dissoluble at will, oauuot, except under special 
circumstances, seek an account without praying for a 
dissolution, Goila NAGAunxj Shabaw v. Kana- 
KAiA Gangayya . . , .2 Mad., 28 

24. 111 ability of partners to 

account — Suit for an account — Suit bjj partner 
to recover from co-partner share of losses and 
advances. — It is only in exceptional cases that a suit 
can be brought by one partner against anotber, which 
involves the taking of partnership accounts prior 
to dissolution. A suit was brought by the' widow 
of a partner in an indigo concern against her deceased 
husband’s co-partner in respect of certain alleged 
losses of the concern, and to recover a moiety of 
moneys expended by her husband in advances made 
to indigo cultivators on behalf of the partnership. 
At the time when the suit was brought, the partner- 
ship had not been dissolved. Meld that, the partner- 
ship not having been dissolved, the plaintiff was not 
entitled to an account, and the suit must therefore 
fail. Broion v. Lapscott, 6 M. Sp W„ 119, and 
Sehne v. Smith, 7 Bing,, 709, distinguished. Kassa 
Mai, r. Goyi . . , . 1. 1,. E., 9 All,, 120 

25. Suit for dissolution, and an 

account — Partner seeking to remove attachment 
on partnership property, — The proper course for a 
partner seeking to remove an attachment on partner- 
ship property in execution of a decree against one 
partner only is to sue for a dissolution of the partner- 
.ship and an account, with a view to ascertain the 


PAETNEESHIP— cojfftnued. 

3. SUITS RESPECTING PARTNERSHIPS 
— continued, 

amount duo to the partner in execution against whom 
the partnership property is attached. KAiiiMBnAi i\ 
Consebvatob op PojiESTS L Ii. E., 4 Bom., 222 

28. — “ — Suit by partner against co- 

partner — Suit for share of projlts, — A member of 
a subsisting partnership is not in a position to sue 
Ids partner, still less one of bis alleged partners, for 
the profits wliich bad up to a particular time accrued, 
but he must, if ho desires relief, sue in the ordinary 
way for an account. Doyakah Luskdkee c. Soo- 
KHANCJE . . , . 16 W. E., 141 

27 . Suit for general adjust- 

ment of account. — In disputes between partners 
respecting their accounts, the plaintiff should so 
frame bis suit that there may be a general adjust- 
ment of the partnership accounts. A particular item 
or claim should not be made the subject of a distinct 
suit.' SQOXdpz Bibee t'. KniiJioo Mitet, alias 
llAit Lait, 2 E. W., 90 

28. - Suit against co-partners 

for money deposited and profits— Nscesstiy 
for taking accounts — In a suitagiiinst co-partners in 
a joint firm to recover money deposited as plaintiff’s 
share, and to have accounts rendered of the profits, 
before any order can bo made to the effect that the 
plaintiff is entitled to be paid by any one of his 
partners or out of the assets of the firm the actual 
money advanced, the whole accounts of the firm ought 
to be taken, and the ultimate liability of each of the 
partners ascertained. Kalbe Ciiues Sahoo v, Rait 
Laxt, Sauoo . . . .21 "W. E,, 300 

29. — Suit for contribution among 

partners — Transactions by some only of partners 
— Ohliyation to ask for account of partnership 
dealings. — Four members of a partnership consisting 
of seven pci’sons borrowed certain sums on account 
of the partnership for which they gave their joint 

• and several promissory notes on which decrees were 
afterwards obtained against them. In a suit for 
contribution brought by one of the four members 
agaiust the others, as having paid more than his share 
under the joint decrees, — Meld that the giving of the 
promissory notes was not a partnership trausaetjon 
so as to debtir the plaintiff from a suit for contribution 
without asking for an account of the partnership 
dealings. Doyal Jaihaj v. Khatat Ladha 

° - . [12 Bom,, 97 

3 Q. Partnership business— 

Money borrowed by agreement by one partner and 
paid into partnership business — Decree against one 
partnei — Suit for contribution by him against 
other partners — Adjustment of account whether 
necessarg.—^'Q. a partnership business entered into- 
between the plaintiff and the defendants, it was 
agreed that each member, together with the gomashtas 
of the business, should be at liberty to borrow money - 
upon his individual credit and to pay into the firm 
the money so borrowed to cai'ry on the business. The 
. plaintiff conjointly with defendants 4,- and 6, in 
i accordance with that agreement, borrowed several 
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3PABTI4BHSHXP — eonirnued 

3 SUITS RESPECTIIfG PARTKEBSHIPS 
— eonltntud. 

sams o£ money upon promissory notes, and paid tbe 
amounts so borroircd into the business ^ter the 
loan, the partnership business came to an end, but 
DO account was settled. Afterwards decrees were 
obtained upon those promissory notes, and the plaintiff 
was obliged to pay up the dccrital amounts. To a 
suit for contribution by tbo plaintiff, for money so 
paid, against the members of the firm, the defence, 
inter altd, was that the suit was not maintainable, in 
the absence of adjustment of tbe accounts relating 
to the firm Seld that tbe suit was mainiaiuable, 
inasmuch as the money secured by the promissory 
notes did not become an item of the partnership 
account. DoyaiJa«ra^% Khatati Ladha, 12 Bom, 
07, and Oada Koltla v Jot/ram Bat, I L R, 
2S Calc ,262 note, ToicTTcdX .0 Dcnoa Psosohno 
Boss r Raohu IfATQ Dass 

ILL H,, 20 Calc , 254 
3 C. W. N , 299 

31 WIeiher a lui^ 

Jor coa/riittfioa fcy a partner agatmt a eo partner 
aould Itt and la tchai eatet—ddjuttmeni of ac- 
eoua<! ichelher necettary —A suit for contribution 
by a partner against sume of bis co'partncrs on 
acconnt of money paid by him for the satisfaction 
of a debt contracted by him jointly with the said 
copartners is naintainablo m cases ubcrc the 
liability satisfied by the plaintiff is not a joint 
iiabihty of tbo entire partucrsbip, or where the said 
partners were some only of several pcnoaicompnsiog 
tbo partiirrsbip, and tbo bond was executed not in 
the usual course of business of the partncrsbip , it is 
also maintainable m a case where tbo co<partners 
expressly promised to outnbuto their share of debt 
after a decree bad been passed upon the boud Doyal 
Jatroj V Khat in Ladha, 12Dom, 97, referred 
ta Giroi Eulita r Jothaic Das 

[L Ij. B., 20 Calc., 203 noto 
32. Sultonaffrcomontlnuaturo 

of partnorsblp doed — by one party for h,t 
thare — An agreimiot nos entered into whereby tbo 
defendant undertook to pai to tbe plaintiff and two 
other eocrrditors of an insolvent a share in any sums 
which ho ought recover from tbo insolicnt in consi 


tr*nsactSo4S must be brought at once uudrr tbo view 
of tbo Court. BuAaTinAS BnAijTAKDAS r Outeb 
[ 0 Bom., 418 

33 ———Suit' bosod on rights of 
docensod partaor-*-.liljiu/n(s< of partnertbip 
aennntt-'Binmentt by partners, Pretnwipixon mt 
ta—Vartnerekip proptrie suit based on the 
nf.hi of a decuuM partner cannot be limited to 
a dcmsjid for Uis share la tbe ptccetds of property 


P JiiAiSHlf — CO ni inued. 

3 SUITS REaPECTINQ PARlTsEUSIIIPa 

—continued 

alleged to have corns into tbe poiicsiion of tbe part« 
uership during its existence Tbe agreement on 
which tbe partucrsbip was formed, tbe amounts 
adtanced and drawn out bv the several partners, and 
tbe aubsistiQg liabilities and assets, if any, must all 
be taken into account, and tbe suit must drmandsucb 
a sum, if any, as, on a general account, and an 
account between tbo deceased partuer and tbe co 
partncrsbip, being taken sball appear to be due 
Principle on which tbe account of a dusolicd partner 
ship sboold be adjusted, explained Eesrat Qopal 
GiiniB o RATAra 12 Bom, 165 

34. — Suit against ouo of several 

, of suit — d 
name of bis 
' 1 o the coneem 

for tbe purpose of carrying on tbe business, and each 
partner was to be separately liable for tbe monejs 
advanced in propoKiou to bis sbaro in tbo concern. 
In a suit against one of tbo partners for his propor* 
tion of tbo moneys so lent —Held that tbe plaintiff 
could not sue for tboso moneys ou the footing of 
a mere creditor, and that tbo suit should bo so framed 
as to determino tbe profits or Io»scs of tbo e uccm, 
aad wbclbcr any and wbat assets would be available 
to each partner to liquidate the loau in proportion to 
iitssbare CuPNCEBSuiicnBiswAS r Rah Bma 
CoBTitrsoEs 1 C Zi. B., 545 

35. — . Suit by roprosontativo of a 
docoosod partner for a sharo of a spociflo 
asset of tbo partnership recovorod oftor 
tbo right to a general partnership account 
is barrod.— A suit maj be brojght by tbo repre* 
scntalivc of a deceased partner against tbo surviving 
partnvr of a firm to recover a share in a sum n. reived 
bj Ibcsurviiiog partner in reipeet of a partncrsbip 
transaction within tbo peritxl of limitation altbougb 
a suit to take partucrsbip aeciunts generally would 
be barred II J, tbe plaintiff s father, and tbo 
defindont R were partners m the firm of Ilormnsji 
and Uustom]! which ramed on busmess lu Cliina. 
Id the ytar 1SC3 tbe firm of ^ A ^ Co v\as largrlr 
indebted to tbe firm of llormniji and ittistomiL 
At tbe end of that year tbe latter Qnn erased to do 
business, but no format dissolution of tbe partner- 
ship ever took place In 1SC9 tbo defendant R filed 
a suit (Vo. tCl of 1SC9) in tbe High Court of 
Bombay m his own name and that ot JI J, blif rmer 
partner, against tbs firm of y" K df Co for on 
account of tbe dealings cf that firm with tbs firm of 
Ilormuiji and Uuitomji. and bj a decretal rrdrr 
dated 1 *th Mortb IS'O the suit was rif mtd to the 
Commissioner to take tbe accounts as prayid foe. 
On the iitb December 1S73 il J died at Hongkong 
IntrsUte On ddiid Icbrnary li73 tbe dtf<a loot U 


of 000 tbeVcQsd defendant R' paid to the first 



( U6ai ) 


DIGEST OF CASES. 


( 6632 )- 


^AEiTlSrEIlSEtlP — continued, 

3. SUITS EESPECTING PARTNERSHIPS 
— continved, 

efeudant R RIO, 000 iu 1878, aad for the remaiu- 
ig RIO, 000 gave a promissory note payable in July 
p August 1881. The plaintiff took out letters of 
dministration to his father JT J, and brought this 
ait on l6th July 1880, claiming a moiety of the 
110,000 already paid by the defendant W to the 
rst defendant R, and praying that he might be 
eclared entitled to a moiety of the remaining sum of 
110,000 payable by the defendant W, and that the 
line might be paid over to him. The defendant K 
lleged that he had assigned the claim against the 
rm oi N K ^ Co., to the defendant W, and had 
3ceived the consideration for such assignment iu 
'ebruary 1873, and contended that if the plaintiff 
ad ever any claim to any portion of the said money 
which he denied), such claim was bai^red by limit- 
tion. He also alleged that he had carried on the suit 
lo. 461 of 1869 without any assistance from the 
laintiff’s father S J, or from the plaintiff, who, 
Ithough applied to, refused to assist "him, and he 
abmitted that under no circumstances was the 
laintiff entitled to any of the moneys claimed by him 
dthout giving credit to the defendant for his (plaiu- 
iff’s) share of the expense of prosecuting the said 
ait, and for the amount of proper remuneration to 
he defendant for the time and labour bestowed 
y him in the said suit. He also claimed that the 
artnership accounts of the firm of Hormusji and 
lustomji should be taken, and alleged that on such 
ceounts being taken a large sum would be found due 
i him from the partnership. The second defendant 
V paid into Court the R1 0,000 due on the promis- 
sry note above mentioned, and was dismissed from 
he suit. At the hearing the Judge found that, of 
he other moiety of the consideration for the assigu- 
leut of Pebruax’y 1873, a sum of fil,000 was paid 
y the defendant W to the defendant R on January 
3, 1878, and a sum of R6,000 on September 13, 
879. Seld that the suit was not barred by limit- 
tion in respect of the said sums of R1,000, H6,000, 
nd RIO, 000, and that the plaintiff was entitled to 
ecover a half share of these sums from the defen- 
ant R, deducting all sums expended by the defen- 
ant in the prosecution of the suit No. 461 of 1869, 
0 allowance, however, being made to him as remu- 
eratiou for conducting the suit. Seld also that 
he defendant might deduct the amount (if any) 
diich might be found due to him on taking the part- 
ership accounts, although a separate suit for such' 
ccount would be barred by limitation. Mebwahji 
lOEOTSJI V . Rustojtji Buejoeji 

[L L. R., 6 Bom,, 628 

36. Suit by sole surviving 

javtner — Representatives of deceased partner — 
contract Act flX oj 1872 J, s. 45— Civil Procedure 
lode, s. 26 . — ^The rule of English law that, in 
rading partnerships, although the right of a deceased 
lartner devolves on his representative, the remedy 
lurvives to his co-partner, who alone 'must enforce 
he right by action, and is liable on recovei’y^to 
iccount to the representative for the deceased's share, 
ihould be applied iu India, in the absence of statu- 


PARTNERSHIP — continued. 

* - 3. SUITS RESPECTING PARTNERSHIPS 
— continued, 

tory anthority to the contrary. The effect of s. 45 
of the Contract Act (IX of 1872) is to extend the 
English law applicable to trading partnerships to all^ 
cases of partnership. There is nothing either in that' 
section nor in s. 26 of the Civil Procedure Code, read 
with it, to show that the representatives of a 
deceased partner must be joined in an action for a 
partnership-debt brought by the surviving partner, 
though it may be that they might be joined in such 
an action. Gobinu Peasad v. Ghandae Sekhae 

[I. L. R., 9 AIL, 488 

37. Suit by assignee of execu- 

tors of deceased partner— declaration 
of right to share of partnersJjips and for an 
account. — R, prior to his death, was a partner with 
defendants in the firm of N C 4* 

8th November 1884. On the 9th November 1885, 
his executors passed a release to the defendants, 
which recited that E’s share in the firm and futu ;;0 
business had ceased on his death; that the sur- 
viving partners had requested the executors to settle 
the account of their testator with the firm, and that, 
after examining the books and taking accounts, etc., 
a balance of R8,395-ll-Q«iva3 found due, on pay- 
ment whereof the executors released the defendants 
from all claims in respect of the share and interest 
of R. On the 7th April 1887, the executors assigned 
over to the plaintiff a one-anna share in the said firm, 
and the plaintiff, as assignee, brought the suit for a 
declaration of his right to the share and for an 
account. He alleged that there had been no accurate 
examination of the books at the time of the release ; 
that the amount really due to the testator's estate by 
the firm had not been ascertained; and that it had 
been agreed on by the partners, at the time of the 
release, that in addition to the sum therein men- 
tioned, the executors, as representing the testator's 
estate, should receive a one-anna share in the part- 
nership. Seld on the evidence that it had not been 
proved that all the partners consented to the alleged 
new partnership, and that on this ground alone the 
plaintiff could not succeed in his suit. CoWASJl 

RXTTTONJI LIMBOOWALBA V. BUEJOEJI El/STOMJI 

LimboowabIiA . . I. Xi. R., 13 Bom., 335 

38 . Fartuersliip shares — Interest, 

—The parties to the suit, the heirs and representatives 
of the original partners, a family carrying on a 
banking business, made and acted upon a new arrange- 
ment of their shares, the amounts of which were 

% found in the first Court, and affirmed on appeal. A 
decree for an account, and an award of interest at 
12 per cent, on the amounts found to he due upon 
the shares from the date' of the closing of the business, 
was maintained. MtrriA Chetti v, SubeavanieM 
Chbtti . . . I. L. R., 18 Calc ., 010 

39. — AUeged agreement as to 

shares in partnerships -Contract Act (IX of 
1872J, s. 253. — In a partnership suit where one party 

-does, but the other party does'not, allege a specific 
agreement that the shares in the said partnership 
were unequal, the existing presumption as to the 
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PABTIfEESHIP— co4<tn«<rf. 

3. SUITS REbPECTIKQ I’AUTNEBSIIIPS 
— continued 

(quality of the partucr’s shares casts the hardea of 
proof on those alleging the agreement, who must 
therefore bcLin Jatobbam Der r. Hollobasi Db* 
[I.I,.E,28 Calc,28l 

40. Assignment by plamtlfPa 

, ■ '■ vtnhng 

• . • partner 

. . len, 1ii»il 

. , , first and 

second defendants These two, without the plaiu* 
tiQ’s exonerating them from Imhility to him. had 
assigned their shares to ti\o other persois fho 
assignees were added as co>d(fcudaiits after this 
suit bad heen filed, claiming a decree for ajuduial 
winding up and for an account It was not proicd 
that the plaintiff hid ever relinquished lus claim 
upon the assignors as a pirtncr, though ho might 
have hem aware of the assnmmcnt Ihe two added 


, d Ataiiut all the 

, by the iUcordcr 

. . before the com* 

r . . . obtaiucd, before 

this suit was filed, by the plaintilT appdlant, against 
the borrowers of the money, that decree luiing 
' followed upo 1 au auard ot arbitrators which dmct(4 
that all sums nilizcd in the adienturo should be 
dnidcd m equal moieties between the plaintiff and 


declaration that the added defendants were jointly 
and severally liable to account with the first and 
second defendants for what had been rcciiicd by 
them from the adventure Dokatv Is'crsiah r 
ItAKES CuEirr . . I. Zj. R., 20 Calc., 03 

' (L B., 20 r. A , 203 

41, — Suits by dlffcront paptnora 

for spoclflo BUms of money ou udjustmoot 
of accounts — Acecunt* afjuited by Auttn ay 
pointed tn preciout suit/— ~Confp'tef tef, s 

Amtndment n/, under t. 53, Cirif Troeedurc 
Code, 1^2 -After (lusolution of a certain partner* 


Ohjecli ns were raised ai.iliist these suits oi the 
grounds, inter altd, (I) that the suits were barred 
by tbo provlsiois ol a 235 of the linhau Co* 
tract Act ; (J) that separate suits for the same matUr 
were not maintainable s (3) that the suits would not 


appointed an Amui, wLo ctamin^ the accounts and 
TOL, IT 


PABTlfBRSSXP— confinued. 

3 SUITS BEsl’ECTIXO PARTNEUSIIIPs 

— cone uded. 

ascertained the reipcctivo claims of the partners, and 
the plaintiffs in those suits obtained decrees ou the 
basis of the Amin’s adjustment of aceouut Ihe 
present suits were bron.ht in IS^l byrertam other 
partners, who were defendants m the suits of 1SS3, 
on tho allegsti n that the partnership arcount bad 
been already adjusted by the Amm appointed in tho 
suits of 1SS9, and that tho debts aud dues of all 
parties had been determined by the Court, Tho 
plaintiffs prajed for recovery of the amount due to 
them under the Amm’s adjustment and m tho alter* 
native, for such other relief as might be deemed 
proper by the Court to grant them agam>t any < f 
tbo defendants Held by >obri 3 and llANEnjES, 
JJ (Raaipim, J , dissintiiigi, that tho suits were 
correctly framed, and that such defects as there were 
mtbe plaint, ei;, an incorrect statement as to tho 
duesof all the partners hating bien dctcrminedin 
the former suit, and the omissinn of an aUrrualiio 
prayer for an account, were no bar to tho mam* 
teiianeo of tho present actions. Taylor v A^me, 
;3 Aim. 4 St, I2 Stuparf\ irroiremilb, 3 Sm ^ 
O'. J76, and Lulls 5^eo^rotal ' dnyyarnatb, 
I L R , 10 I A , 74, referred to. Protad Dott 
ilullick T, J7i<rsicX tall J L Jl , 7 

Calc, 157, distinguished. Held alss that an amend* 
meutof tbo plaint piidcr s 63 of tho Ode of Civil 
Procedure sho lid be allowed Cropperr SinilA,L Jt , 
21 Cb.D, 700, followed, tleldonr 2,eal, L. H, 
19 Q B. D, 30i, Mohunmud Zahoor lit Khan 
V Thakooranee Ruitt Kotr, It MnoteftI A 4tS 
Jotepk T Solano, 9 B L, R -lit 19 11^ R , 
42i. Ramdoyot Khan v, Ajhoodhta Ram Khan, 
•.ett V. 

Held 
• ■ tobo 

■ I 5i of 

tbo C<dc of Civil Precednre DiiATi Ram Siiaha r. 
Uhaoibatu biunA I. L. IL, 22 Calc., 002 

42 . Advanco modo by one part* 

Dor to another In rospect of the lnttar*a 
sharo of partnership debt— ^«it Jcrcoulnlu, 
lion — .f and U wen parlueri. .V diene vtai pissttl 
against them for tho payninit of a crrtsm dibt, e-u-h 
partner being luble fir the whnlesum, and bung 
lound to siidironify theolLrr a.aSnst the iiaymcnt 
of mora than hia share, ( pall li't share «s will 
as fais Own and l>roJ..ht a suit against D for rou* 
InbutioQ. B cnnltndtd that .I’s claim being in 
nsprct of a partnership (ransaetion, cu,.Iil to t>« 
adjusted when the partniTshSp sccount viBjuttlcd, 
and that the suit did rot he. Held (hat the vlvance 
made by ,1 to // by mjing his share was not an 
advance to the partnership, hut lothec^Ler partn<r 
m nspect of what he liaJ to contribute, and that 
couseijucnlly A was rnlitUxl to contribution Ironi Jt 
bCCDA&ATCfiO r. AorVARAirDt? 

[Z.L.JI, 23 SdOil^ 13i 

1. DIsiOrUTION OP PARTM-libHII*. 

43. Ground for dissolution- 

Jdtlfery rf partner rit.1 ir./s c/ ee^pirtner.-~ 
10 If 



( 6635 ) 


DIGEST OP CASES. 


( 6636 ) 


PARTNERSHIP — couiinued. 

■k DISSOLUTION OP PARTNEESHIP 

— continued. 

Adultery of one partner with the wife of his co-part- 
ner is a sulhcienfc gi-onnd for dissolution of the part- 
nership. Abbott v. CBiniP 5 B. L. R., 109 

44. — Death, of partner - Dee<Z of 

partnerstiip — Contract Act, s. 253,‘Cl, 10 . — ^IVhere 
one party (A) advauced'Vi'oney to others to carry on 
business, and an iustrumeut was e.^ecnted whereby 
the latter agreed and bound themselves to account 
yearly to the fonner for a shave of the profits, the 
trausaction was hold to amount to an agreement that 
A should be a party to the business pro tanto. Held 
that by the operation of the Contract Act of 1872, 
s. 253, cl. lU, the partnership between A and the 
others was dissolved by the death of A, and that the 
representatives of A, by receiving, some six mouths 
after his death, an account with a portion of the 
money advanced and of the profits, did not recon- 
stitute partnership, but rather indicated an opposite 
intention. Peeb Mahomed r. Neejak Btbee 

[25 W. R., 49 

45 . Assignment of share in 

partnership — Contract AA, sf-. 353, cl. 6, and 
363 — Introduction of a new meniher into frm — 
Suit for an account. — The effect of cl. 6 of s. 253 
of the Contract Act is not to render an assignment 
of a share in a partnership concern illegal or void as 
between the parties to the assignment, but only so 
far void as between those parties and the other part- 
ners as to cause an immeduiCe dissolution of the 
partnership. If no assent is given by the other 
p.artners to the assignment, the assignee is on dis- 
solution at liberty to sue for an account and for dis- 
tribution, not as a partner, but as assignee of the right 
of his assignor in the partnership property. S. 265 
of theConh-act Act commented on. JtT&GHT Chuh- 
DEU Dett V. Eada Nath Dhhr 

[I. L. R., 10 Cale-^ 669 

46. Right of co-partners to 

dissolve — JRenunctafioii of right. — A contract be- 
tween a partner and his co-partners for remuner.atiou 
to the former for the management of the partnership 
business by a commission on the sale, during his 
lifetime, does not, in tho absence of any express 
agreement to that effect, imply a reuuuciation of 
the right of the co-partners to dissolve the partner- 
ship if they find that it cannot be canned on except 
at a loss; nor does it imply an obligation to pay the 
managing partner compensation in'case the partner- 
ship is dissolved for that reason. Ah odes v. Forwood, 
Jj. A., 1 Ax). Ca., S56, referred to and approved. 
CoWASJEE NAHABHOX r. LABBHOX VurnVBHOX 

[[I. L. R., 1 Bom,, 468 : 26 "W. R., 78 
D. R., SLA,, 200 

47. Notice of dissolution -AiaSi- 

titg of members for payment to partne- retiring 
without notice . — ^Partners must, on dissolution of 
partnership, give fnll and fair notice to their custom- 
ers of such dis,sohition, or otherwise be liable to them 
for all payments made by them to one partner in the 
belief that be represeuted tbe firm. Sheweam b. 
EoHOMxnooEBAH . . "W. R., 1884, 94 


RARTNERSHIP — continued. 

4. DISSOLUTION OP PAE'INEESHIP 
— concluded. 

48. — — — Contract Act 

flAi of 1S72J, s. 264. — S. 264 of the Contract 
Act is nob intended to be an exhaustive exposition on 
the question of notice of a dissolution of partnership. 
The mode of notification of dissolution required in the 
case of old customers, who are knomi to the finn 
as having dealt with it, is an express or specific notice 
by circular or otherwise. Bub in the case of the 
general public the most effectual public notice which 
can reasonably be given is requisite. Roop CJiund 
Aundit V. Madhtib Cliuuder Rose, I. L. A., S Cate., 
681 note, overruled, Chhxdee Chhex Dhtt v. 
Eddijee Cowasjeb Buxee 

[I. D. R., 8 Calc., 678 : 11 C. L. R., 225 

49. Effect of dts- 

sotulion as against party xcithout notice. — Eeld 
that dissolution between the members of a earner’s 
firm or exclusion of one of the members thertof by 
others in virtue of a partnership agreement would 
not operate against a third party (a consignor) who 
had no knowledge of it, and who in his dealing with 

; the firm, in the absence of any notification of change, 
supposed that the partnership continued unaltered as 
to its members ; and that such dissolution or e.xclusion 
would not exempt the retired member of the firm 
fi'om liability to tbe consignor’s claim, unless it be 
shown that the latter was aware of the fact of. 
the former having ceased to be a membpr thereof, 
Ghxga Eam: b. Ghhga Dhhb . 1 Agra, 198 

50. Contract Act 

s. 264 — Sleeping partner. — A, A, and C traded 
together in partnership as A C 4' Co., A being 
a sleeping partner. After tbe partnership was 
dissolved, A and C continued to trade together under 
the same name and incurred debts to the plaintiffs, 
who sued to recover the amounts from A, A, and C. 
The plaintiffs had not dealt with the old partnership, 
nor received notice of its dissolution, and it was not 
alleged that they knew of A’s previous coanectiqn 
with it. Seld that- the snits did not lie against A. 
Eamasami r. Kadak Bibi 

[I. L. R., 9 Mad., 492 

5. PEOCEDUEE. 

61 . Suit to close partnership 

transactions — Issues — Civil Arocedure Code,1877, 
sch. IV, forms 132, 133— Accounts, Aecreefor.—'iD. 
a suit for an account of partnership transaction the 
Subordinate Judge, in whose Court the suit was in- 
stituted, framed certain issues with the object of as- 
certaining who managed the business ; with whom the 
partnership property was; whether the defendant 
ought to account; what was the capifal, and what the 
expenditure and profits of the firm ; and after taking 
evidence ‘on these points, dismissed the suit. Eeld 
that the Subordinate Judge should have followed 
tbe course pointed out in forms 132 and 133 of 
scb. IV of tbe Civil Procedure Code, and at the first 
hearing should have determined whether there had 
been a partnusbip; what were its conditions; was it 
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PAIITNEBSHIP-C(?»c?u*rf 
5 PROCEDURE— 

(lissoRcd , or ought it to be dissoircd, and nhowcrc 
tho parties interested, and in irhat ibarea, and upon 
determining these qne&tiois, should hate directed 
accounts to be tihen and after the accounts bad 
been tihen should haio made a final decree Ra&i 
CUCVDBB SlIAUA r JIlMCE CUCVDBB BlNlKTA 

[ILK.,? Calc , 423 
9 C. li B., 157 

PABTU’ERSHIP PEOPEBTY 

See ATTACHMENT— ScnJECTs QP Attach- 
jiENT— P autkebship PBOPEnrr 
See Cocni Ibes Aerr, 1870 ten abt 12 
[L L E , 1 Calc , 163 

' L Theft— Frau<fu/e»t renoral of 

— Fenal Cole, « 37S, ^05, tnl iJ2i — CntiiiMl 

1 Irutl —A, the 
was coming out 
looks belonging 

to the part icrship shop when i took them from bim 
and kept them aajtn^ they ncro his and refused to 
giro tucra up Iho lla^’istrato found i guilty of 
theft under s 373 ITeld the ennuctiou could 
not bo sustained the possession of AT Mat tbo posses- 
sion of A and tho pirtncrs a id 1 coul 1 not thcre- 
forobecotnictcdof theft OCEBYr Allsii Ut'CSii 
COB L E,Ap.l 33.13Q L n, 310noto 

S C. KEAurcciv r Aliau Bcesh 

[16 W, R , Cp , 61 

2 Criminal misappropria- 
tion— of parlnenhxp properly 
—Penal Code, e JOJ — i partner who dislioncttly 
roisappro] rutis or co lurl* to hii oma use auy of tbe 
partnership prop rty iiith Mliich he is entrusted or 
which he has dominion oier> is (,uilty of an offence 
under s. lOj of the Pkinl Code Queen r Omor 
CoouAB Shaw Ih the uatteb op the petition 
OP hAaEMini Dll' CUATTERJEE 

[:3B r..E.,P B, 307:21 W B..Cr»68 

3 Criminal hroich of trust 

—Jleniorat of pr perip — Penal Cole, 

t 12 f — Vlso a partner who fraululc tly rt^moics 
partnership proper!} is guilty of an ofTincoonlcr 
t 42i, Riiul Cole QOEBN r Gocb Denopb Durr 

[13 B I*. B. 303 noto : 21 W B., Cr , 10 


PABTY WALU 

i>ee Co-shaueus— Lnjotuent OP Joint 
RAorcGTT — Lbection OP iliciEjians. 

[I. L. B.. 10 hind.. 33 

See i xccuiiON of Dccuse— Mode op 
KXEvCTION — 1‘AUriTlON 

[LI. B.,10 AU,194 

I I — — Liability of adjoining owner for 
coats of — 

See llCiLuiNja ebectsd nr aimoucinis 
Owners I. B. B , 0 Boni^ 163 


PASSENGEB, 

■ by ralL 

See Railwats Act, 1871, 8 2. 

fl. L. n., 1 Bom., 26 
See Railwats Vct 1879 S3 17 31 

[L L B., 12 Calc., 102 

Infoctocl with disouse. 

See CoNTBACT Vct s 30 

[I LB., 14 Bom, 147 

PASTDEAGE, BIGHT OP- 

See Enolish Law 

[LB B.,14Bom.213 
^ee JuniSDiCTiov op Ciml Court — Rent 
a:id Revenue Suits— Bomuat 

[I I. B.. 21 Bom , 034 
Limitation Vct 1877,0 2C 

[I L B., 14 Bom, 213 
See Waste Lands 

[L li. B, 10 AU , 172 
— Grazing— Bow AetloflSGS t 33— 

• VtUa^e eaitle ’—V untilf erected a hut on puUic 
ground in' a i illa'^o in tho district of TIiaiiH an i 
hied tUcro nuuually for a fiw months while his 
cattli. grazed on t)ie public gnrii ^nuid in that 
Tillage He was not the owner or lessee of any land 
lu tbe TilUgc. On being prc\ eivtcd by the Collector 
of lhaua from thus grating his cattle, ]laintiff 
brongiit n suit against that oiTiccr for a declaratioa 
of bis rizbt to grate hit cattle within tho limits, not 
only of that ullage, but of any other Tillage in the 
dislnet of Tbina Held that { lamtiff was not en- 
titled loanysuclinght The phrue iiUa^e cattle" 
in s. 32 of Ojukiy Act I of 1SC5 do s not include 
tbe cattle of all} roiiiig gnz cr who may ehoosc to 
squat for a few nioall s on the ] uhlic ground of a 
iilLigc That Act does not lest the riphtof sane ion- 
mg such a diversion of the village grazing ground 
in tbe villagers thcuisihei, but m tbo Rcienuo Cein 
luissioaer, whrse roisent must be oltsinid CoE- 
LECTOB OP TUANA r BAL l*ATEt 

[L li. B., 2 Bom , 110 

PATENT 

lafringomoat of— 

See iNJCNCTiov— bPECiii. Casts— Tuare 
MABC L Ii. B., 17 Bom , 684 

See I IMITATION Vct 1877, art 10 
(1871. ART 11) . I. li. IL, 3 Calc., 17 

Suit for account of profits of— 

See Limitation Vct, 1877, art 10(1871, 
ART 11) Lli.B., 3C.iIc , 17 

1. -Idcoiiseo, AppUcatiou by, 

uudor a, 21 of Paiont Act— -!<■/ \« rf I'-SJ, 
t 2i— /’etiOusrr ¥»Jer PaUiU let and iiceniee 
IjTijay ma teptrale m'er/if — V l.c..i» o u dtr a 
paLi t cauDot. as Let sen Lisi»elf snJ the { alcuUe, 
cballragc the maiJ le sof tbe pi e it Unun the run 
tinsanre of hit ttriusr Case gi ih> b tbe }vUl.ca<r 
10 d 2 


Toi. xr 
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PATEITT — continued. 

on tlie record in a proceeding under 3 . 24 of Act XV of 
1859 u'as found to have had no real interest in the 
matter apart from that of the licensee ; and in which 
the petition, having been taken to be in reality that 
of the licensee, was dismissed accordingly. IK the 
MATTEE OE Act XV OF 1859. Ik tee jrATTEB of 
Moses . . . I. L. B., 15 Calc., 244 

2. Suit for infringement of 

patent — Act XV of 1859, s. 25 — Suistantial dijTer- 
ence in machinery — Inyunciion—Damayes and ac- 
count of profits. — The fact that a machine has been 
several times improved since the original patent was 
obtained is no argument against its being a useful 
invention within s. 25, Act XV of 1859. Cnnnington 
V. Xnttal, L. X.. 5 K. Z., 2o5, followed as to the 
tost of “novelty” in an invention. In deciding 
whether a machine, patented as an entwe invention, 
is an imitation and piracy of another machine pre- 
viously patented as an entire invention, the question 
is, — Is the later patented machine substantially the 
same as the earlier one ? The fact of considerable 
differences existing in the several parts of- the two 
machines will not prevent the latter machine from 
being, as a whole, a copy of the earlier one ; even where 
an exclusive privilege might have been acquired had 
the alterations in the later machine been claimed as 
improvements on the earlier one.- Clark v. Adie, 2 
App. Cas., 315, followed. Whore a patent has been 
obtained for a machine which the patentee subse- 
quently somewhat improves, a subsequent specifica- 
tion claiming the improved machine as a novel com- 
bination is bad, though the improvement might be 
claimed and protected as such. Where a new an-ango- 
ment of the parts of a machine is claimed as an im- 
provement, the arrangement must be clearly described 
in the specification. The mere substitution of one me- 
chanical equivalent for another already in use will not 
protect it. Where a case of infringement of a patent 
has been made out, an injunction will follow as a 
matter of course. A plaintiff cannot pray for an 
account of profits and for damages He must elect be- 
tween the two remedies. If the plaintiff elects to take 
an account of the profits, such accounts will only be 
carried back to the period of one year before the filing 
of the plaint, in accordance «ith Act IX of 1871, 
art. 11. Kinjiond ®. Jackson, Kinwond w.Laweie 

[1 C. li. B., 66 

, 3. Act XV of 1859, 

s. 23 — Bleasure of dam'iges — Evidence of parti- 
culars. — Seld by the Court, in a suit under Act XV of 
1859 for the infringement of a patent, where the plain- 
tiff had been in the habit of licensing the use of his in- 
vention, that the loss of the amount paid for such 
license was the measure of damages. Ver Spaneie, J' 
— 'Ihe meaning of the words publicly or actually 
used ” in s. 23 of Act XV of 1859 discussed. Seld per 
SPANKIE, J . — That where the defendant did not allege' 
in Ms written statement thatthe invention was publicly 
used at certain places prior to the date of the petition 
for lea-ve to file the specification, but was allowed to 
give evidence that the invention was so used at such 
places, the plaintifif was not bound before trial to 
have called upon the defendant to supply the parti- 


PATBITT — concluded, 

culara as to such places, and such evidence was not 
admissible. Sheen r. Johnson 

[I. L. E., 2 All., 368- 

4. Particulars of in- 

fringements, Sufficiency of — Practice — Act XV of 
1859, s. 34 — Stat. 15 Sf 16 Viet., c. 95 (Patent Law 
Amendment Act, 1852), s. 41 . — In a suit for the in- 
fringement of certain inventions the plaintiff did not, 
as required by s. 34 of Act XV of 1859, deliver with 
his plaint pa’ ticulars of the breaches complained of 
in the suit. In his plaint, after describing his inven- 
tions, he alleged generally that the defendant had 
made and used them at a certain place without his- 
license. ITeld that, as required by s. 34 of Act 
XV of 1859, the plaintiff should have delivered with 
his plaint particulars of the breaches complained of; 
that the general allegation as to infringement con- 
tained in the plaint did not amount to such parti- 
culars : and that under these circumstances the 
plaintiff came into Court with a case which could not 
bo tried. Petman v. Bvjj, . 1. L, E,, 5 All., 371 

In the same case, on appeal to the Privy Council, — 
Meld the sole object of Act XV of 1859, s. 34, cor- 
responding with s. 41 of the English Patent Daw 
Amendment Act, 1852, is to give the defendant fair 
notice of the case w’hich he has to meet, and it is 
quite immaterial w’hether the requisite information be- 
given in the plaint itself or in a separate paper. 
Talbot V. La Poche, 15 C. B., 310, and Needham 
V. Oxley, 1 M. c?* M., 248, approved. Particulars of 
breaches must be distinguished from particulars of 
objections for want of novelty. In the latter case the 
particular instances may not be within the knowledge 
of the patentee and must be specified : in th'e former 
the defendant must know w'hether and in what 
respect he has been guilty of infringement. Where 
three patents of the plaintiff all related to one ai'ticle, 

— a kiln for burning bricks, — and the second and-- 
third in date were for improvements upon the inven- 
tion specified in the first, and the plaintiff alleged a 
particular kiln constructed and used by the defendant, 
and in his plaint not only ref erred to his patents, but 
indicated in the case of each of them the infringe- 
ments of which he complained,— reversing the 
decision of the High Court, that this was a sufficient 
compliance with the Act. LEno-ABn r. Bun 

CL. E., 13 I, A., 134 
I. Ii. E., 9 AID, 191 , 

I 

PATEMT ACT, 1859. 

See Limitation Act, 1877, aet. 40 (1871. 

AET. 11) . I. L. E., 3 Gale., 17 

PATHi. 

See InEGAi Geatification. 

[I.L. E., 21Boin., 51T 

See SUBOEBINATE J UDGB, JUBISDICTION OF. 

[L L. E., 21 Bom., 77a 

Duties of — 

See Bombay Vibiage Pobicb Act. 

[1. L. E., 19 Bom., 612 
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FATIL — eonclvied, 

■ Suit for declaration of right to 

oiQclate as— / 

See PBV3tov3 Act, 1871 

[L L B., 1 Bom., 631 

PATNI^TENUBE. 

See Cascs nvofin Sits roa ^iiaeAoB or 
IlENT 

1 Hereditary interoat—Co a- 

tirucixon — Tlio words ‘patni tenure ’ pntAd faexe 
convey an hereditary and innslerahlo interest m 
land. Taihm CnAniy GA'tanti v Watso't 

[3B L.E,, A C.437 13W R., 413 

2 Division ortrunafor of 

patni talukh. — A patmtiluVh cannot bo diiided 


can only do so ta eohde, an i tlio transfer of a p rtion 
in no nav nffccts the existence of the pitni id its 
entirety or the riahti of the zvmn lar J oooo Nato 
SUAUANA t Jadou CUOO'f THAKOOa 

[11 -W R , 294 

S — Tronafor of patni right over 
a spoolQo area, wbothor valid— 

VIII of 1319 tt 3 and S—Trinefer o/ Iroperttf 
(IV o/lS93^. e 6 — i'atui rieht over a specific 
area lying within a pntni tdukU u transferable 
Sab'S 1 of s 11 of the llengul Teusney Vet docs not 
re«]mro that th notice therein conterapUted should 
bo snen in any ptfticiiKr manner Madhcb lUu 

V DorAB CUAM) UuosB L L. R , 25 Cnlc , 445 

4, Suit by grantor of pitni 

pottuli as ijarodar of sharo la aamindarl 
lOuif to tet aside patnt —Q ic of several grantors of 
a patni ]'ottab cannot get ndof the ] vtm as to a 
share in the patni by a suit, as Ijaradar of lliat share, 
for rent Og viist U e raiyats Tbc palm must be up 
held until set aside by a regular suiU Kaj Ciios> 
DEB Hot Cuowdubx « U'ooua Igbsuao Moo« 
KKBJEB 17W11., 221 

5 Soparato paymonts of rout 

and Bopar ito rogi&tratioa by patnldar — 
C<incr//at ion o/leise —The fact of a patiiidar ha\« 
ing male separat payments of rent, uf Uaviog rc„is> 
tend his Dame aitli <acb of the shar rs an! of 
being prepared to cuter i ito a fresh eiigSpCincnt with 
one of them docs Uut amount lo a cancellati u ot 
the oruinal l-atc and substitntiOJ of a new I asc 
btLAU CiiA:<D MmcB 0 Juouit Curscru aiucAU 
[22 W. B,, 60 
MoUADEO MOSDtIB r CovVBLB 16 'W' R , 446 

0 Suit by zamlndor to Bot osido 

patni lougo'— >/7eef as tettesem palmdar and 
und*r-ttniHts ef ssftiny i/ tri(4 oiefs# profits 

•^-ttnirroa latidlorvl <}aln{ Ur) and ht tenant were 
defciiUnts in a init by tie zamitilar for scUmg 
aille the pstiil an i Uth wtro by the dierce made 
liable for the iscsiie | rUitt whic tbc tenant esen* 
lually paid out of his <wn peket, i/e/J that Iho 
was to caned all nUuon ot landl nl sud 


FATNI TEN UBE— eo»c7««f erf. 
tenant hetueen them and to give the tenant a right 
to receive back what ho l od pai 1 RASiiAti Mo^EB 
Dobsbb « BBOjESDno GoPiL Koy 23 W R , 303 

7 Befuaal of patmdar to give 

security — laaltUtj to collect rents oiaay to 
lamindar i» consequence trithhoUtno amaldaslal 
— If, by reason of the patmdar not gn mg security, 
the zammdar withholds Ins amaldastak ai d also 
abstains from avai ing hitns If of tho power which 
the law gives him of collectmg the rents himself it 
would be ineqnitablo to alter him to recover from 
the patmdar the rent whveh the wvlhholdvn,. of tho 
Amafdftstak lias prevented hi coll cting Biduoo* 
uookiu Dsbi e hltuoNSt Sivo pro 

[1 C L. E., 404 

PATNIDAB, EIGHT OP— 

See AnarEUEvr op RK^^ 

[B. L E., Sup VoL, 70 
1 W E,, 209 
3 W E., Act X. 30, 17 
See Laxo Reoibtbatiok Vct s 19 

[I L B., 24 Clio, 104 

See I’AUTltJOH— KioilT to lUumio 

[I,L R, 21 Calc, 676 

PATWABL 

Etissscb Act b 71. 

[I L E, 13 Calc, 634 

PAUPEE SUIT 

Col. 

1 SCITB CCid 

2 ArrsALB Co.>^k 

Sse VrrBAL TO PaiTT CoONCIb— I’OACTXOB 
AND PBOCEDCnS — I Bits TO \ll/AU 
[7^35., PC, 20 4iIooro’8 I A,114 
SW E., 4 

iee CourBOUlSB — COSSTEUCTION i\’ 
TOBCiNO Erpscr op axd bctiixo 
ASU E Debdb ot Couceouise 
[7 w E , P C , 20 4 Moore'a L A, 114 
ire LmiTATiojr Act 1S77,8 1(1371,8,4) 
See LiMltATiux Act 1877 art 171 

[LI..IL,7Bom,373 
See Ketibvv— Obdebb Scwect to 11b 
Ttsw 6 B L. E, Ap , 29 

[6 B. I*. R. 313 tiolo 
LIi, R,, 4 Born,, 414 


I SUIT^ 

1 -- Conlluuatlon in forznn pau* 

poriB of suit commouced In ordinary form 
— Civif Prured re Cc*te iW'* ss .'“JJO— The 
power of the Coait (oalL w a suit to tel tUet<dt» 
fiartad patperte ladudti the (ower to alloe a t..it to 
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PAUPER- SUIT — ooniinued, 

1. SUITS — continued. 

L e coufciuued as a pauper suit after it has been com- 
menced in the ordinary form, NiKMnL Chandra 
Mookerjee u, Doyad Nath Buhttaoharjee 

[I. L. E., 2 Gale., 130 

Eevji Path o. SAKHARAAt 

[I. L. R., 8 Bom., 615 

2. Civil Procedure 

Code .(Act XIV of 1SS2J, ss, dOl-dlo. — A Court 
has power under Ch. XXVI of the Code of Civil Pro- 
cedure to allow a suit instituted in the ordinary 
form to be continued in formd pauperis. TnoJii?- 
30N V . Caeouita Tramway Company 

[1. L. R., 20 Gale., 319 

3 . Pauper defendant — Cidl Pro- 

cedure Code, 1877, Ch. XXVI, ss. dOl-dlo.— 
Although Ch. XXVI of the Civil Procedure Code 
only provides for suits to bo brought by a pauper, the 
Court has power to allow a defendant to defend in 
forma pauperis. DooRGA CiiaBN Boss v. Nitto- 
KAEEY Dossee . . I. L. R., 5 Calc., 819 

[6 C. L. R., 120 

4. Suit by next friend — Next 

friend a pauper — Infant. — A suit can bo brought 
in formd pauperis by a next friend who is also a 
pauper. Goeaupmonee Dossee v. Pbosonohoyb 
Dossee . . . . 11 B. L. R., 873 

5. Mino r — N ext 

friend a pauper. — The rule of English practice 
which prevents a minor from instituting a suit in 
formd pauperis through his next friend, unless he 
gives proof not only that he is himself a pauper, but 
that the next friend is a pauper, and that he cannot 
get any substantial person to act as his next friend, 
is not to be found in, or deduced from, the provi- 
sions of the Civil Procedure Code. Venkatanaba- 
SAYYA V. Achemma . . I. L. R., 3 Mad., 3 

6. — Representative of pauper — 

Piglit to carry on suit.— There is no necessity for an 
inquiry whether an alleged representative of an 
admitted pauper is a pauper or not. The Court, if 
satisfied that he is the legal representative, ought to 
admit him to carry on the suit. Bhagbut Doss 
V. Bheoram Doss . . 3 W. R., Mis., 20 

7. Pauper administrator — Civil 

Procedure Code, 1882, s. dOl. — The administrator of 

I the estate of a deceased person may apply to sue in 
formd pauperis under the provisions of Ch. XXVI of 
the Code of Civil Procedure, 1882. In be Biee 

[I. L. R., 7 Mad., 390 

8. Presentation of petition to 

sue in forma pauperis — Civil Procedure Code, 
1859, s. 301, and s. 17, — Held that s. 301 of Act 
VIII of 1859, requiring the petition for permission- 
to sue in formd pauperis to be presented by the peti- 
tioner in person, is imperative, and must be held to 
control the provisions of s. 17 of the same Act. Ex 

. taetb Devoir Gdetj Sumbhaqir 

[4 Bom.', A. C., 91 

Authorized agent — V ah i I — 

Civil Procedure Code, 1859, s. 301. — A vakil may 


PAUPER-SUIT — continued. ‘ 

1. SUITS — continued, 

be a “ duly authorized agent ” within the meaniug- 
of 3. 301 of the Code of Civil Procedure. Kishobee 
Mohun Bose v. Gotm Monee Dossee 

[15 W. R., 198 

10. 1 Presentation of plaint— Zirat- 

tation — Suit lohen to he considered as commenced.^ 
— In calculating the period of limitation in a case 
where it is sought to extend the time by reason of a 
jjauper suit having been commenced, the suit is com- 
menced for this purpose when the plaint is presented 
to the Court, and not merely at the date of its allow- 
ance. Seetaeam Gower v. Goeuoenath Dutt 

[Marsh., 174 

Goehoknath Dutt v. Seetaraji Gower 

[W. R., P. B., 53:1 Ind. Jur., O. S., 66 

1 Hay, 378 

ViNAYAIC K. Dhavee V. Bhaij B. Samtat 

[4 Bom., A. C.v38 

11. Civil Procedure 

Code, 1859, s. 308 — Limitation. — Where an appli- 
cation for permission to sue in formd pauperis is 
numbered and registered, and deemed to be the 
plaint in the suit, not in consequence of proof of the 
plaintiff’s pauperism, but in consequence of his aban- 
doning his claim to sue as a pauper and paying for the 
stamps required for the institution of the suit, the 
date of such payment, and not the date of the appli- 
cation, must be taken, in computing the period lOf 
limitation, to be the date of the presentation of the 
plaint aud the institution of the suit. Seinnbe d. 
Okde . . ■ . . I. L. R., 1 AIL, 230 

12. — TSnguiry info pau- 

perism — Civil Procedure Code, 1859, s. 310 — Limi- 
tation Act, 1859, s. Id — Deduction of time — 
Presentation of plaint in wrong Court — Institution 
of suit. — The plaintiff applied by petition, on 20tli, 
February 1873, to the Subordinate Judge of Meerut 
for leave to sue in formd pauperis. The petition 
contained .-i statement of the claim and such parti- 
culars as are required iu a plaint, and a prayer that, 
as part of the immoveable^property claimed was situ- 
ated in the Punjab, the Subordinate Judge would seek 
the necessary sanction to give him jurisdiction. The 
Subordinate Judge, considering that the suit should 
he instituted in the Delhi district, rejected the appli- 
cation. On 3rd March the plaintiff presented the 
petition to the Deputy Commissioner of Delhi, and 
was admitted by that officer to sue as a pauper. The 
Deputy Commissioner having applied for sanction to 
try the suit, tlie High Court, North-Western Pro- 
vinces, and the Chief Court of the Punjab considered 
it advisable that tbe suit should be tried at Meerut ; 
and on lOth June 1873 the Deputy Commissioner 
returned tbe petition for presentation -in tbe proper 
Court iu the North-Western Provinces. 9“ I9th 
July the plaintiff presented it to the Subordinate 
Judge of Meerut, who received aud registered it as 
a plaint. On 10th November the' defendants filed 
written statements, wherein they urged that the 
plaintiff ought not to be allowed to sue in formd 
pauperis until he had proved his pauperism in the 
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PAUFK&*SniT — continued 

1 SUITS — continue!/. 

Sabordiuato Jndgc’i Court Upon tbia tlto Sub* 
ordiiuto Judge threw out tbo auit, boldug ihni 
lie hud no jurisdiction to admit it. Jleld that tbo 


an inquiry into the plaintifTs pauperism! and not 
have tliroHU out the suit. Jfeld also that tbo pro 
sisious of s 340 of Act VIII of lSo9 were not 
applicable to tbo order of the Subordiuato Judge 
refusing to allow Uio plamtifZ to bug as a pauper os 
ho pronounced no opiuioa on the point Held nbo. 
nith reference to the question of limitation, that the 
time during which tlio suit was pending in the Delhi 
Court should be dedneted in cotniutiug the prrod 
of limitation Aeni/e— That the ordcroilmittiogtho 
plaiutiff to euQ as a pauper, which was made by the 
Delhi Court, became ineffectual when the plaint was 
returned by that Court , and that it became the duty 
of the hlecrut Court, when the petition was agum 
presented to it, to pass orders de novo on the subject 
bSiNNBB aliat illBZA t ObDB a N "W , 225 

13 Inquiry into pauport8m~ 

Ctnl Procedure Code, JSoJ, et SOo SOd —Inquiry 
under SI <)Qo and 300 <f the Cml Procedure Code 
should bo mado by tbo Judge himself and not by the 
shcrista of the Court Ix tub uariEBOF Eoatu 
sur MiJiOBi 1 Bom , 102 

14. — ■ C»fil Procedure 

Codes ISSO, * JOG —When a pauper petition romca 
on for hcariug under a. SCO of the Code of Civil 
Procedure, the Judge hai ao povrer (o inquire into 
any other circutustaoces than the pauperism of 
the petitionee Dirsivaji Jrtas>OJi c Iattle 
8AKOJI JisTATSANOji 5 Bom , A C,69 


r Kamivbb lliuEB a lud Jur , N 8 , 121 

10 ■ ■- ■■ ■ Cici/ Procedure 

Code,lSd9 St 30i 306 — Procedure — Whercapeti 
tioii ill a suit lujbrmd paaperi/ had been adiniUetl, 
tbc usual order made under s 303, Act \ III of 1&39, 
ail I the case came lu for hearing und r s. 30o it was 
proposed f rthe lUfeodaut to slow by cssmiiatiOB 
of the pKlntill that on the facts stated in the 
pititivn, she had lo cause of acticn, aiil it was 
obicctel that no qutstioi except the pauperism of 
I o. The 
' to show 

• action 

but refuted to allow otlur witnesses lo he railed 
upon Irooi tho pUmtilTs crikncc the defendant 
failed to sliow that there was no cause of octioo 
TAtUMOXBr Da»£k r lIiBBO Jfoncx Cuattxiueb 
[UB.I. n.,Ap.,23 
Hut tee Ix GrXOA DaSS \DIUkABtB 

[U a L, IL, Ap., 33 noto : 14 W. a, 281 


P AUPEH-SUIT — CO nil n ued. 

1 SUITS— conksueif 


the pctitjou, it IB m the discretion of the Court to 
admit or refuse to rcccirc cvidinec of such ground 

The Judge was held not to have been justided ia 
finding OQ cndcnco other than that of tho pititioucr 
that tho claim was barred by limitation. Vaubasu 
Ojha r Dusnirrn Ojua 25 "W a, 74 

17 ' ' ' Cici/ Procedure 

Code, t 401, Explanation and t 407— On au 
application to sue xnformd pauperit the Court is 
required to deal with tho question of tho applicant's 
panpcTism with reference to the definition of that 
word as given in tho explanation to s 401 of the 
Code of Ciril Procednre and in deciding it to asecr. 
taiii tho exact property, its marlct value, and tho 
title thereto, and then to deal with the case under 
s 407 of the Code, irrrspcctirc of any surmisrs as to 
the reason why tbc appl cant lus vnlucil bis claim at 
a high figure Mcuauuaj) IlrsAjx r Ascohia 

Pbasad . 1. 1*. E., 10 AU., 407 


• • • • * ^ , I i • 

the 'tuhjeef natter «/ the suit ’ allhough elaintd 
tn the ptiilion— Civil Proeedun Code (Act l/r 
0 / imj, tt 40! 408,409, 410— ’lU petitioners 
prayed to bo altovred as jaupers to ino the resfon. 
dent for certain property spcciUed in tho schedule 
annexed to their petition \t the licanng of tho 
petition under ss 408 and 409 of the Civil 1 rocedare 
Cede (Act \I\ of ISSi) the rcspotidi-nt appeared and 
deposited lo Court some of tho articles cUimed 1 y the 
petitioners to which ho adinitud they wtre entitled 
The Talue of the srtieles depositnl was UlOO Tho 
petitioners aci.DOwIcd,.cd that the articles were their 
properly but declined to talc ]io«i(ssion of them. 
Held thit the petitioners vrere net panpers as dtfin»d 
by a. 401 of the Civil I'rocidure toJo (Act \14 of 
18S2), being possciicd of proiicrty worth lllCO other 
than tho subject matter of the nut, and that they 
could not therefore be allowed to sue as paupers 
Tho inquiry into paaicmm uiilcrss. 408 and 409 
taLes place before any suit IS 111 cxutcnco, for nnlil 
an apllicalion to sue ss a pauper ii grsi ted, then, is 
no plaint, sn I consiquiutly no sail (mo t. 410) 
Auyr propcity therefore found at such Inquiry n t to 
Lo really in du] nte cann t be rCpardij as jart of tho 
** subject matter of tio suit,' altboogh it may b« 
entered 1 1 tbc particulars of the application f r Irato 
to sue ua paajKT lbegn.unj for excluding the 
•* subject-matter et the suit" nnJcr s. 4C1 is b-«an.se 
Bbcli projHrty is irtsumaUy out of the pcti lo-it’s 
reach and cannot te mad« nw of by 1 Iin to carry co 
hit lit ..ation lu tho jnsint case the orticlrs 
drpouted ui Court were frttly at the di,{<aal of the 
pctitKQcrs and could nc4 Ibertf re be rscludid 
from consilcrwlioo DwiBKiBXTn Nabata'< r 
UAXtUATBAr \ JiUTArtATU 1. 1,. It, 10 Bom., 201 
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PAUPER-SUIT — continued, 

1. SUITS — continued. 


19. Ground for rejecting peti- 

tion — Civil Procedure Code, 1882, s. 407 — lie-fee- 
tion of application to sue as a pauper. — The terms 
of s. 407 (e) of the Code must uot bo read as limit- 
ing the Court’s discretion to merely ascertaining 
whethe the “ right to sue ” arose within its jurisdic- 
tion, bnt have a more extended meaning, namely, 
that an applicant must make out that he has a good 
subsisting cause of action, capable of enforcement 
in Court, and calling for an answer, and not barred 
by the law of limitation or any other law. Also per 
ilAHMOOD, J. — The provisions of s. 407 must bo 
interpreted strictly, inasmuch as they operate in 
derogation of the right possessed by every litigant to 
seek the aid of the Courts of Justice ; and an exer- 
cise of jurisdiction under that section, when such 
exercise of jurisdiction is open to the objection of 
illegality or material irregularity, would form a proper 
subject of revision by the High Court. JSar Prasad 
v. Jafar Ali, I. L. R., 7 All., 346, and Ammal v. 
Hayudu, I, L. R., 4 Mad., 323, referred to. 
CHAOTAZiPAii Singh e. Raja Rah 

[I. L. R., 7 AU., 661 

20. Civil Procedure 

Code, 1877, ss. 403, 407 — Procedure. — The Code of 
Civil Procedure does nob authorize the rejection of an 
application for leave to sue in forma pauperis for 
want of meiits when the applicant is found to be 
a pauper and his allegations disclose a right to sue. 
'When an application for leave to sue in forma pau- 
peris is made, the Court should not go into evidence 
as to the merits of the claim. Eanganaxaha Am- 
AIAli V. VENKATACHEIJliPATI HAVUDH 

[1. L. R., 4 Alad., 323 

21. Civil Procedure 

Code (-4ct XIV oflS<2), s. 407, cl. (d) — Vakil- 
Agreement- Suhfect-matter.—Tvfo persons, being- 
about to sue to redeem a certain jaghir village which 
they bad mortgaged, applied for permission to sue as 
paupers. It appeared that they entered into an 
agreement with a vakil to pay him, as remuneration 
for his services as vakil in the case, a lump sum of 

1,E 00 as soon as the case was decided. In default of 
payment, the vakil was authorized to recover the 
money out of the revenues of the said village. Held 
that such an agreement was within the scope of 
cl. (d) of s. 407 of the Civil Procedure Code 
(XW of 1882), and their application to sue as pau- 
pers was rejected. ManOHAe Ramchandba -v. 
LAKSHiiAN Mahadev . I. Ij. R., 9 Bom., 371 

• 22. : ^ Obligationtotry 

and, raise funds to sue — Civil Procedure Code, 
1877, s. 401. — A person who applies for permission 
to sue as a pauper is not bound to try and raise funds 
by mortaaging his claims. Notwithstanding that he 
might do so, he may be a pauper under s. 401 of 
the Civil Procedure Code. Vedanta Desikaohabt- 
■UEH V. Pebindevajiha . I. Ii. R., 3 Mad,, 249 

23. — — — Civil Procedure 

Code, ss. 404, 406 — Application for permission to 
sue as paupers, presented by several paupers jointly, 
' — ^The mere fact that several persons jointly present 


an application for permission to sue as paupers does 
not authorize the Court to entertain it on behalf of 
applicants who do not appear in person. Bobgess 
V. SiDHEN . . .L Ii. R., 10 Mad., 193 


24. Petition for 

leave to sue as a pauper — Practice — Requisites for 
success of application — Civil Procedure Code (Act 
XIV of 1S82J, s. 407 . — The plaintiff applied for 
leave to sue as a pauper. She stated as her cause of 
action th'it a young girl had been left in her charge 
and had been maintained by her for a number of 
years ; that in J anuary 1888 arrangements had been 
made with a Bhatia to get this girl married, and that 
she (the plaintiff) was to receive 112,500 on the 
marriage ; that the defendant had also agreed to pay 
her (the plaintiff) R2,000 if she would give the girl 
to him in marriage ; that before the marriage cere- 
mony could be performed, the defendant had induced 
the girl to quit the plaintiff’s house for immoral pur- 
poses. She claimed R3,500 as damages, and prayed 
leave to sue as a pauper. Held, following Chattarpal 
Singh v. Raja Ram, 1. L. R., 7 All., that the 
facts being clear and the law evident, the case might 
be finally disposed of on the plaintiff's application to 
sue as a pauper. Dgeaei v. Valeabdas Pbagji 

. L. R., 13 Bom., 126 


25. 


Civil Procedure 


Code C1S82J, s. 407— Application for leave to sue in 
forma pauperis — Applicant to make out that he has 
a good subsisting oau-ie of action . — Cl. (e) of s. 407 of 
the Code of Civil Procedure does not refer solely to a 
question of juiusdiction, but the applicant must make 
out that he has a good subsisting primd facie cause 
of action capable of enforcement in Cour.t and calling 
for an answer. Chattarpal Singh v. Raja Ram, I. L. 
R., 7 All., 661 ; Dalari v. Vallabdas Pragji, I. L. 
R., 13 Rom., 126 ; and Vijendra Tirtha. tSwami r. 
Sudhindra Urtha Swaini, I. L. R., 19 Mad., 197, 
referred to. Xoka Ranganayaka Animal v. Roka 
VenkatachfiiJ apati Nayudu, I. L. R; 4 Mad,, 323, 
dissented from. Venkabai v. Lakshman Venkoba 
Khot, I. L. n., 12 Rom., 617, distinguished. Kam- 
BAEH Nath o. Sundae. Nath 

[I. Ii. R., 20 AIL, 299 


*26. Civil Procedure 

Code' (18S2J, ss. 409 and 413 — Application for 
leave to sue as pauper— Rejection of application — 
Extension of time granted for payment of Court- 

fggs Payment of fees after perjod of limitation for 

suit has expired- Liinitation Act (XV of 1877), 

On the 2nd Eebruary i890 the plaintiff applied 

for leave to sue in formd pauperis. After investi- 
gation, the Court, on the 15th July 1890, refused 
leave, but on the plaintiff’s application granted him 
time to pay the Court-fees. He paid the fees on the 
12th August 1890. At this date the suit was barred, 
and the defendant pleaded limitation. The plaintiff 
contended that the suit should be taken as instituted 
at the date of his application for leave to sue as a 
pauper. The lower Court held the suit barred, and 
dismissed it. Held, confirming the decree, that the 
plaiutifl’s application to sue as a pauper having been 
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meat of Court fees. Oa the njtction of au apphea* 
tioi for lease to tuo as a piupcr. ttie oaly course open 
to tbc applicant u that declarcil lu a. 41ds nx, to 
institute a suit, and the date of the lastitatiou 
of that suit for the purposes of limitation u 
the actual date thereof The plaiutiff could not 
. . . 4 of theLimita- 

• . 1 no application 

i . i. _A , ' iBiO VB^KATK3^ 

CLIj E,20 Boai,50S 
KlSAlSI Kbab 0 Uaeuav Lal 

[L U. R, 17 AIL, 62Q 
Abbasi Deoau r. Nahbi Uboav 

(L L. R, 18 AIL, 20a 

27 Cicif Pfoeedun 

Code (16S2), a 400 — Prucedura — Uea judteata — 
LttatlaiiOf* —On hearing a petition auder s 409 for 
lea>o to sue tn/or«<J ;anj:ierK, the Court most 
decide whither the petitiomr has at the date of 
the petition a subsuuug cause of action capahio 
of enforcement, and where the cause of action is 
barred by tea jud»eala or hmiUliou, the petition 
must fail VigEypBA TimiiA ‘“WAMi r Stduindra 
T iiiinA SwAui L Xi. R, 19 Mad., 197 

23 " ' Citi{ Pfocediirs 

Code a, 100 and 413—^pplicatton J»r 

Uaxeio tue tn fornd paupena— litfutal of aucK 
appUcalion aiir'^o tuhtt jutat appUcaltontn the 
aame rtght-^-Pltd of jvrtad*fHon lohen for firat 
Ume on appe/if— The |liinti£I applied for Icaie to 
sue as a pauper forthendeui] tionot a mortgage. As 
ho did not pmccid with the application, it was 
rejected with costs on the iUlb Noi ember 18^3 On 
the 4th Icbruary 1S90 plaintiff again apphtd for 
Icaio to sue as apiup^r for the redemption of the same 


by Goicrumcnt In oppoiitig the first application, which 
bad been rejectciL iJut the pi iiuliff nfiiKd to do so. 
aud thercup-m the bubordiistc Julge dismisseHjtlio 
suit with eoils under s 4U of the Cole of Cinl *Vo- 
cedurr (Act MV of lSS2),aud i rdrred the pUintilf to 
pay the Court'fccs under t 112, //irftf, oi appval.(I) 
that the onlir rejecting pKintiffi first applwalio-i 
was an erdrr under s. 409 of the Co-lc of Cicil 
Frociduro, (.') that both the applU-vt on wire msdo 
lu resjHct of the same ruht to snei iJ that the 
order rejecting the first appheati n opinted as a bar 
■unltT a. 4V3 »\{ Uw Co-U to the coUrtaintue it of 
the secon 1 aj plirstion , and ( t) that such bar being 
one to th' junsdirtioi of the Court, the duboniinato 
JuiL.e was rol only comiKtcnt, but loand to Uk* 
notice of U at any sltgo of the suit Ua^ChOo 
Mobau r. DuassI Lsuui 

[ 1 . Ik R, 20 Bom., 80 


PAUPEE SUIT— coa/ianef. 

1 bUlTo — coafinuei. 

20, E^vlvalofappUcatloa— .ief 

VIII of ISoOp a 310 — WiiLro iu>.re has been no 
refusal of the apphcatiou to sue as a pauper under 
s. 310, Act VIII of 1859, the applicant may rerire 
his application for Laio to sue Duo; bivaii r. 
Maqa Ko^iirsB . . .3 Agra, hlis , 1 

30. Costs— Paupsi- tail «» the 

mo/uaait — Pouperaopeal — UntuCctttful plamtx f — 
Sueeeatful dejendint — Cirtl Proetdare Code, ISS3, 
aa 220.412.— S 412 and Ch XWI of the Code of 
Ciril Procedure, of which s 41J forms a part do not 
deal with the costs of a successful Ucfc.idant m a 
pauper suit The costs of a d fmdant in such a 


[L L. R, 8 Bom , 677 


3L - — — OuTnfijis 

for minor — D‘i>n\atal of su«<— Where a guardian 
obtains permissiou to sue tn formd pauperiaoa behalf 
of a minor, the rejection of the suit supplies no 
ground for throwmg the costs of the suit on the 
guardian. lliii;E»3t7aSB Dossia r Kisuoiie Doss 
[25 W R, 310 


32.— Claim of Oorera* 

oieaf for eoata of auxt—Stompa m pxuper suif — 
Where Goicrumcut after attaching a pauper plain* 
UfTs d<.crco lu order to recover the value of stacnjis, 
under s 309 i f the Code of Ciril PMccvlurc. I8i>9, 
coasents to the sale of the drcn.o in cAccuti n of 
another dtcree against the pauper, and <buiai an 
order by which it sicurts the chance of any surplus 
arising fro u such sale, it caunot aftirveartU, when tlio 
tale IS found to yidd no surplus, bo heard t> uj, as 
against the purcliatir, that the di-crce was told 
subj,ct to its claim for stamps Iho amount of 
stamps in a pauper case cannut bo claim d as a lun or 
charge upo i the deerwj in fiv-our of Oov irum ut, but 
u rvvoicrablo m the time manuir at thee stsof suit ; 
GovcmuiciitbviQg as regards its claim m such a case, 
in no higher l>oiiU n than au ordinary judguivut* 
crcdi or. I’UAStiiiaxo Uot e. Cuticcxon of Moou* 
SUEDAIIAD . . . . 15 %V‘. R, 205 


33, - CiriZ Pfuctdure 

Code, 1339, a 309— Z2,slZ of Qrtttrmm*nt—Cu%rl» 
feet, — The Crown has the first claim to the pnx.ivds 
of a paupir suit to the extmt of the am unt of 
the C^rt fee that Hoali tuve Ikki psrsble at the 
lasUtutioa of the suit lud the jUlnidt not bieu 
a pauper, and t. 909 of the (X>Je of Cn il 1’coci.diirc 
dois uot preclude the Crom or its rcpn-scnUtlro 
froii urging its prcrogalnc. Oaxtat 1'ataxa r. 
CouECtott Of Kaxaka . 1. 1* R, 1 Bom., 7 

Coiucxou or 3foaADADAO r Miuauwau Uaim 

Kuax . . . L I,. R, 2 AIL, loa 

01. CiTil /'rvcciarf 

Code, J>13. f. 309 okI t 270—,iH^t)imini uac/ safe 
tn ttrcn’ion of Jter*t—Uij\t la praeeaii—Ii.pkt 
of Ourrrsweat— Coer'*/<’c». — .Y was alhwed to 
mnga sail as a psaper Hu suit wasihsauscd. the 
deerto viirecUag thst he should juj the rotU of 
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PAUPEK-SUIT — continued. 

1. SUITS — continued. 

the defendant. On the defendant’s application, 
certain immoveable property belonging to Iff was 
attached in execution of this decree, and was sold. 
Held that the Crown was entitled to bo paid first, 
out of the proceeds of such sale, the amount of th’o 
Court-fees N would have had to pay if he had not 
been allowed to sue as a pauper. The principle of the 
ruling in Qanpat Fataija v. Collector of Kanara, 

I. L. F., 1 Bom., 7, followed. Gtjizaki Lai v. 
CoiiECTOn OE BAEBU-iY . I. L. B., 1 All., 596 

35. Civil Brocediire 

Code, 1S77, s, 412 — Order for costs — Jurisdiction, 
— A Subordinate Judge admitted a plaint hi forma 
pauperis, but, holding that he had no jurisdiction to 
try the suit, returned the plaint to the plaintiff for 
its presentation in the proper Court, and ordered each 
party to pay his own costs. After the presentation 
of the plaint in another Court and before the termi- 
nation of the suit, the Collector applied to the 
Subordinate Judge for execution of the order as -to 
costs, by seeking to recover the amount of the stamp 
duty from the plaintiff. The Subordinate Judge 
refused to execute the order, on the ground that the 
pauper suit was still pending in another Court, His •* 
order was affirmed by the District Judge on appeal, | 
On second appeal to the High Court, — Held that, 
under s. 412 of Act X of 1877, the Subordinate I 
Judge had no jurisdiction to make the order for pay- j 
ment of Court -fees by the plaintiff. The High Court ' 
accordiugly, iu the exercise of its extraordinary juris- 
diction, annulled the Subordinate J udge’s order about 
costs and all the subsequent proceedings consequent 
upon that order. Couectoe of Eatjtagiei v. , 
Jakaedan Kamat . . I. L. B,, 6 Bom., 590 ! 

36, Bight of Government to re- | 

cover stamp fees — JLimitation Act (HIV of j 
1859), s. 20 — Civil Procedure Code, 1859, s. 309 . — 

A decree had been obtained by a party suing informd 
pauperis against the appellant. The Government 
now sought to recover against the appellant the 
amount of stamps which would have been paid by the 
plaintiff if he had not been permitted to sue as a 
pauper. Held that the right of Government to 
recover the stamp fees in question, under s. 309 of 
Act VIII of 1859, was not affected by the law of 
limitation laid down in s. 20 of Act XIV of 1859. 
Shami MohAmmed V . Mohaiimed At, t Khae 

[2 B. li. B., Ap., 22 : 11 MT. B., 67 

• 37. Liability of pauper to pay- 

stamp duty— Ciui? Procedure Code, 1859, ss. 308, 
309 — Defective stamp duty. — Under ss. 308 and 
309 of Act VIII of 1859, a pauper cannot claim 
exemption from liability to pay any further stamp 
duty or penalty iu respect of a document on which he 
relies, and which, owing to a defect in the stamp, is 
inadmissible as evidence in the suit. GOEAir GUF- 
fooe V. Ekeam Hossein Chowuhev 

[10 W. B., 358 

38. Court fees, Beeovery of, by 

Gbyerument— CimZ Procedure Code, s. 411— 
Subject-matter of suit — Cross-decrees under same 


PAUPEB-SUIT — continued. 

1. SUITS — continued. 

decree. — A plaintiff suing in formd pauperis to re- 
cover property valued at H60,000 obtained a decree 
for Kl, 439. The Court, with reference to the pro- 
visions of s, 411 of the Civil Procedure Code, directed 
that the plaintiff should pay Hl,196 as the amount of 
Court-fees which would have been paid by him if he 
had not been permitted to sue as a pauper. The 
Collector having applied under s. 411 to recover this 
amount iby attachment of the fil,439 payable to the 
plaintiff, the defendant objected that (i) certain costs 
payable to ber by the 'plaintiff under the same 
decree, and (ii) a sum of money payable to her by 
the plaintiff under a decree which he had obtained in 
a cross-suit in the same Court, should be set off 
against the Bl,439 payable by her to him, with 
reference to ss. 246 and 247 of the Code, and that 
thus nothing would remain due by her which the 
Government could recover, Xo application for exe- 
cution was made by tbe plaintiff for his Hi, 439 or by 
the defendant for her costs. On appeal from an 
order allowing the Collectoi-’s application, it was con- 
teudeel that tbe ‘subject-matter of the suit’ in 
8. 411 of tbe Code meant tbe sum which the suc- 
cessful pauper-plaintiff is entitled to get as a result of 
his success in the suit ; but that in the suit and the 
cross-suit taken together, the plaintiff ultimately 
stood to lose a small sum, the defendant being the 
holder of the larger sum awarded altogether. Held 
that the contention had no force, as execution had not 
been taken out by the plaintiff or the defendant 
or both, and it could not be said that the Government 
had been trying to execute the plaintiff’s decree, or 
was a representative of the plaintiff as holder of the 
decretal order in his favour for 111,439, so as to 
bring into operation the special mles of ss. 246 and 
247 of the Code between him and the defendant. 
Held also that the plaintiff was one who, in the 
sense of s. 411, had succeeded in respect of part of 
the “subject-matter” of his suit, and on that part 
therefore a first charge was by law reserved and 
j secured to the Government, which- was justified in 
recovering it in these proceedings from the defendant, 
nbo was ordered.by tbe decree to pay it in the same 
way as Costs are ordinarily recoverable under the 
Code. Held that the decrees in the suit and the 
cross-suit not having reached a stage ■ in which the 
provisions of ss. 246 and 247 of the Code would come 
into play, no questions of set-off and consequent 
reduction or other modification of the “ subject- 
matter” of the suit decreed against the defendant as, 
payable by her to the plaintiff had arisen or could be 
entertained. Jahki i-. CoiOiECTOE of AieahabAD 

[I. L. B„ 9 All., 64 

39.— Court’s authority to make 

an, order for payment of Court-fees — Civil 
Procedure Code, 1832, ss. 412, 622 — Withdrawal 
and dismissal of suit — Power- of Collector, though' 
not a party to the suit, to move under s. 622 — 
Superintendence of High Court. — The plaintiff, after 
having filed Ms suit in formd pauperis, came loan' 
amicable arrangement with the defendants and asked 
the Court that the suit should be dismissed. The 
Court granted this application, but made no order as 
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^A.TJPTill’SXJTT—fcnttnueJ, 

1. SUITS— co»/«BUe<f, 

to the payment of Court*fccs Thereupon the Col* 

Conrt'fecs under s. 412 of the Code, that the 

ColUctor, though r\ot a party to the auit, wm cnt>* 
tied to mo^e the High Court under s Gi2 of the Code. 
Held also that s ->12 had no applicatioa to the 
present case, as thcro was no adjudication of the 
rights of the farties, and the plaintiff could not 
thercfoiG be said to haro failed in the suit The 


heen dispaupered, or uhcre the suit has bicu dis 
missed under s 97 or s. OS Collkctob of Kanaka 
V. KBiau:iAFFA Usnos . I. A , 16 Dorn., 77 

40. Iilability of plaintiff for 

Court*fo6— CiriJ Procedure Code (JLet -YiT’ <>f 
1SS2J, ** 413, CSS-^Dumutal of euil tu forred 
fauier\* icitAcut frta^— A pliiuliS ubo sues •» 
fornd pauprrxt is liablo to pav the stamp duty if 
his suit IS disuiisscd without trial, and ho may bo 
ordered to do so under a C22. Couectob of \ izA* 

OAFATAU r» Auoui, KUABIU 

ir. li. n , 21 Mad., 113 

41. — Eocovery of Cour^fcc8 by 

Gorerntnont— Cicif Procedure Code, e Wli— 
Sale of decree.-- Sexnlte-^'lho prorisions of s 411 
of tho Code of Cnil I’roceduro do net justify tho 
Court 111 srlUiig a decree iil>oa tho opplication of tho 
Collector, inaimueh as that section provides that 

f rnons uho haio hern successful as paupers shall. so 
ar ns the Buhjcet.uiaUcr of their success iscoocerocd. 
bo liable to satisfy eut of what tlicy recoier the 
amount of the f<rs, which haio bem for a time, 
peudwg the decision of their suit, remitted to them 
koer Guitar* Lai, I' L Jl , 2 Ml., 2!f0, 
and TiruienyiKfo C\ari f j/lhtlttipa Ptllat, I.L 

Jl ,6 Mad , JlS, followed Joiinubo ^ATU Cnow* 
SHUT r. DwAUkA ^ATI 1 DrT 

[I. L. n , 20 Calc , 111 

42. Stamp duty on a paupor’a 

plaint— C'lnf Procedure Code, t 411 — Vfcree for 
leee that* ike aiuount of rlaiiit — lUerepelalle 
defence —A pauper surd Ins sister f< r the j artition 
of property enhiid at a lar^o sum TbpjMiilKS 
beloii,.cd to the 111 ^am caste, nsidiiig in the Gods* 
aan elislHct. The eitfendant jleadcd that the 
property hat Iren nc>)ulnel by her as a proatilutr. 
and dcnie-elthc plaintiffs claim to it. The {lamtiff 
obtained a itrcrco for KICK), being a mouty of 
Uic property found to ha\o heKO left by theirntotlirr. 
JlelJ tliat tho dcfeinliut was luUo to pay Court* 
fees only ou tho sum dccne'd. CjiAFUiuBesA r. 
bSCnXTAUT OF blATS TOU I'CtllA 

[L la It, 11 Mad., 103 

43. Appllewtlon for rovioev of 

judgment in pauper suit— C(«r//fy-Cf«rf* 

feet del fV'lI ! t sel /, rl. (3) — C»»i/ Pro- 

cedtrt Code, lhS2, e.JlO — Held that, Miirnanapplf* 


PADPEE-SGIT— coaCiBKcef. 

1. SUITS— co«ef«<ie;f. 

ration for renew is | resented in a suit ib forxnd 
pauper**, that application, lilo tho plaint in the suit, 
IS not liable to any Court'fec UuDAltinir Kaiua 
U nii . . L L. It, 20 All , 410 


directed that the Court>fec which uould have been 
payable had the suit not been <n frrmd pauperxe 
should ho the first charge on the properly the subject* 
matter of the suit, and should berccoycrablefrom the 
defendant in the same manner as the costs cf tho 
suit Held that \t was notnecessaiy for Govern* 
ment tobnnga separate suit to recover tbeConrt*fec, 


* [L L. It.^S A\U 410 
2. APrtALS 

45. Application for leavo to 


' . * [IN. ■W.,107:Ed. 1873,240 

40 — — - I..,— II . idmtitton of 

afpeal-~Autkor\zed aoent to *'3n and preeeni pe- 
fitioN. — The t ourt rejected a pititicu of appeal 
presented on behalf cf a pauper by & vaLil who was 
retained niider an ordinary retainer, but was not duly 
authorized to sign as atUrucy for the apjHltaut. 
UiirooBrrrT Kooeu r Gonesu Dctt 

[21 W. IL, 308 

47. — — ■ Ciri/ Procedure 

Code, iSS2,*t,502aud 404 —AlplxCoiionlH l^ariy, 
not Ay pie irfer, arem^ry — \ii application for leave 
to appeal in fortnd pamperie, utidir s, bSd of thu 
Code of Civil I’rocedurc, must be ma Ic by the {larty 
in person, subject to the czcm]tu;:i eoutaimd in 
a. 404 of the Cole of Civil Iroeidun In bu 
^ABlsl . I.L.IL,8Mad.,C0-]. 

48. * Ciri/ Procedure 

Code, ee 411, JlS—Jhykl of <ipj e jI — of 
Oovernutent io appeal *n retpeci tf Court-fee on 
poriiom of plaiultTe elatm — In a lait 

SIS forxnd i-auperxi the District Judse dfcrted 
tho plaintUTa claim lu {art and ihsLotsstd it in lort. 
but okiiUed t> uiaVe any provumn f r jaymttt 
to GoviruBVvvit of the Courvtvc onibe jorU *v whith 
was iLsmissed. The s^entary of State, n t havl-g 
btea a party to the htigatiou in the Curt below, 
tbi-o ireferrtd an a; peal ia itspect of the Cov.rt*fe< 
on tlat {«rti iiuf IheiluntifTs claim which hsJl'cv'i 
Jumusiil. Jietd that t^ch an s] aculd t.c. 
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PAUPIDE-SUIT' — oonlinued. ^ 

2. APPEALS — contijiued, 
tlioiigli the more suitiiblo proeeilure would liavo been 
for the Government to biivo applied, thiougb tlic 
Collector, to the Court of first instance to review its 
judgment mul to repair the omission in its dca'cc. 
Janlii V. Collector of Allahbad , I. L. Ji., 9 AlL,6d, 
referred to, Secketaux oe State tor India v. 
Biiagwanti Bibi . . I. Ij. E,., IS All., 326 

49. ^ Hifflit of appeal 

by Government — Costs of 2dainttff —Decree omit- 
tiny to order plaintiff to pay Courtfee'> — Fotver 
of Collector to apply under the extraordinary juris~ 
diction of High Court — Amendment of decree . — The 
plaintiff’s suit in forma pauperis was rejected by the 
Subordinate Judge. The decree, however, omitted to 
order the recovery from the plaintiff of the; Court-fees 
payable on the plaint. The Collector applied to the 
High Court under its extra ordinary jurisdiction for 
the rectification of the decree, it was contended that, as 
the omission might have been remedied by an appeal 
or on review, the Collector could not apply under the 
extraordinary jurisdiction of the Court. Ue.ld, on 
the authority of the Collector of llatnaglri v. 
Janardan, I. L, It,, 6 Bom,, 590, that no appeal by 
Govenimeut would lie in tlie case, and that, in 
the exercise of its extraordinary jurisdiction, the 
High Court would rectify the decree by directing the 
plaintiff to pay the costs of Governmout. ComEO- 
TOa OT Kanaba V, Kambhat 

[L L. R., 18 Bom., 454 

See CoiDECToa ov TnicuiNOroiiT v . Sivabaiiaba 
Keishna Sasteigai . I. L. E,, 23 Mad., 82 

where it was held that s. 440 does not apply to the 
case of an order passed under s. 412. 

50. Security for costs— Cit-ii 

Procedure Code, 1859, ss, 342, 370. — An Appellate 
Court has no power under s. 370, Act VIII of 1859, 
to annex to its order the condition that the party 
allowed to appeal should cive secui ity for costs. The 
provisions in 3. 342, which make it discretionary in 
the Appellate Court to demand security for costs, is 
not applicable to appeala m formd pauperis; and 
therefore the order of the Judge in this case re- 
quhung security for costs from the petitioner after 
his appeal had been admitted, and after the J udge on 
inquiry had found that the appellant was a pauper, 
was set aside. Ndsseeeooddeen Biswas v. Ujjpe 
Biswas ... . . 17 W. R., 68 

51. Civil Procedure 

Code, 1877, s. 549 . — A suitor in formd pauperis vany 
he called on to give security for costs under s. 549 of 
the Civil Procedure Code, but very special grounds 
must be shown to support such an application. 
Wusseerooddeen Biswas v. UJJul Biswas, 17 IV, B., 
68, dissented from. Sesbaxyangae v. .Iainbbata- 
BIH , . . . I. L. R., 3 Mad., 66 

See also Maneokji v. Gooebai 

[LL. R., 3 Bom., 241 

52. Ground of appeal — Suit after 

rejection of claim to attached property, — K sued to 
set aside the sale of property which M had attached 
in execution of a decree against Wa husband’s brother. 


PAUPER-SmT—oontinued. 

2, ' APPEALS — continued, 

plaintiff alleging that it belonged to her husband 
(though the latter’s objections under s. 246, Civil 
Procedure Code, had been rejected) and asking for a 
dochration of her right and title. N obtained a 
decree, and both M and the auction-purchaser 
appealed to the Judge in forma pauperis. Seld 
that .If had good ground of apjjeal if he could prove 
that the property belonged to the judgment-debtor. 
In TKB3IAXTER OE MOSUAOLIIAII EIIAN 

[14W.R.,445 

63. : — Pauper respondent— Be- 

spondent allowed to proceed as a pauper — Power of 
High Court . — Where a respondent is allowed in the 
lower Court to sue in formd pauperis, the High 
Court will not set' aside that order on motion, on 
the ground that it has been improperly obtained. In 
THE JIATTEE or THE PETITION OP EHODEJOO.VISSA 

' [7 W. R., 486 

64. — — Filing objections 

— Payment of stamp duty — Court Fees Act, s. 16 — 
Civil Procedure Code, 1859, s. 348, — A pauper res- 
pondent is not entitled to present objections at the 
trial of an appeal wit'iout payment of stamp duty. 
Babajx Habi V. Eajabab: Bamad 

[L 1», R., l.Bom,, 75 

66. Civil Procedure 

Code, 1832, s. 561, — Objections by a respondent to a 
, decree under s. 561 of the Code of Civil Procedure 
cauiiot bo filed in formd pauperis, Bahaji Sari v. 
Itajaram Ballal, J. L, B,, 1 Bom,, 73, followed, 
Nabayana t'. Krishna -. I. B. R., 8 Mad., 214 

Bbojeshwaei Dasi V. Gbboo Chbex Das 

- [I. L. R., 11 Calc., 735 . 

56. — Civil Procedure 

Code (1S82J, ss, 412 and 414 — Costs — Appeal in 
formd pauperis — Withdrawal of appeal — Right 
of Goiernment to costs — Compromise of suit pending 
appeal, — The plaintiffs filed a suit in formd pauperis 
to recover possession of certain property. 'I'he Court 
of first instance dismissed the suit. Thereupon the 
plaintiffs preferred an appeal in formd pauperis 
to the High Court. Pending the appeal, the parties 
entered into a compiomise, under which it was agreed 
(inter alid) that the appeal should be withdrawn, 
and that the respondent should pay to Government 
the Court-fees which the plaintiffs were liable to pay 
both in the first Court and in the Court of appeal. 
When the appeal came on for hearing, the appellants 
informed the Court of their intention to withdraw 
from the appeal. Thereupon the Government pleader 
intervehed, and applied for an order directing the 
respondent to pay, in. accordance with the terms of 
the compromise, all the costs payable to Government 
on account of institution fees, etc., in the first Court as 
well as in the Appellate Court. This application was 
opposed by both parties. The Government pleader 
then moved the Court to dispauper the appellants, • 
under s. 414 of the Code of Civil Procedure (Act XIV 
of 18''2). Reid that, the appeal having been with- 
drawn, no order could be made either under s. 412 or 
under s. 414 of the Code of Civil Procedure. Reid 
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PAITPEH-SDIT — concluded, 

2. APPEALS — concluded. 
also that it was not open to tho Court to order tho 
respondent to pay any fees on tho strength of any 
agreement between the parties. Bai Chixpaba t. 
Kttvbb SAaBB Bapu Sahbb 

[L L. B., 18 Bom.» 404 


PAWITEE. 

■ - of medal or military decoration. 
See DisciruxB— Army Act, 1881. 8 15C. 

[LIj. B., 10 Mad. 108 

PAWNOB AND PAWNEE. 

iS«« CoNTBACT Act, a 178. 

[X E. B., 3 Calc., 264 
XE. B.. 4 Calc., 467 
X Ii. B., 24 Bom., 468 

PAYMENT. 

-- Evidence of— 

See B 02 id . . I. L. B., 1 Bom., 46 

t8 W. B , 316 
3 W. a, MU., 23 

. I in conaidoratlon of releasing 

person fVom prison. 

See CoiTTBACT Act, s. 23— UtsOAL Co:(> 
TRACTS OeBBRAUT. 

[9 B. L. n., Ap , 38 

«. of wholo debt by ono debtor. 

See Cases CovrnmcTiov, Srrra 

TOR Patubnt of Joiirr Dbdt by orb 

Debtor. 

- . 1 . on account of debt. 

Set Cases* URDsn Limtcatiox Act' 
art. iO. 

Spoclflod time for— 

iSes LtMiTATlos Act. 1877. art. TO (1871. 

ART C5) I. E. B., 6 Calc., 31 

See LiMiTATioK Act, 1877, art. 179 — 
Ordbr you Patmext at brxcrriKD 
Dates. 


PAYMENT INTO COUBT. 

See BEXOit. Bs'ii Ae-r, 1.8C9, s. 31. 

[I. L. B., 4 Calc., 714 
LIJ.B..20 Calc. 408 
Ii. B., 20 X A., 25 
CxriL Paocbturb Coor, a 237. 

[X I*. IL, 13 Mad., 131 
Costs— S riOAL Cases— Patmevt 
iXTO CoCkT . . 1 Bom.. 70 

il4 W. B., 387 
XX..B..2IBom,503 


PAYMENT INTO COUBT— can/iBBfi. 

See DErHEE— C oxstrcctioy op Decree 
— PAY iiEXT iRTo Court. 

[I X B., 8 Calc., 628 
XL. B., 3 All., 775 

See Interest— I fiBCEiEAREOca Cases— 
Patmevt ivro Cocrt 
[3 B. L. B.. Ap., 105 ; 12 W. B , 60 
2 C Ii. B., 183 
16 W. E., 237, 304 

See Practice— C ini Casfs '^alb nr 
Beoistrab X L. B., 21 Calc., 606 

See RionT of Spit— “'ARE for Vrukirs 
OF KErEXPB . I. X. R., 13 AIL, 105 

See Tevder . X X. B , 16 Bom , 141 

1 Payment of ebargo on cstito 

Undor decreo — Atiihon/^ fo inetie deposit.—^ 
Where a decree treats on estate as primarily liable to 
discharge a rttbt witli interest, the prepni tor (or his 
heir) has a richt to pay tho money into Court to 
protect himstlf from bong made responsible to lo* 
drmmfy tho sureties i and if the monei is deposited 
for the vurp< so of satisfying the decree it is unnecci* 
wry for tho Court to inquire whether it wu deposited 
under suUiority fiom the propnrtir or h s heir. 
BisasssPR Sixes r. Niu Cuand Bo<b 

tl2W B.,605 

2. — Voluntary payment -.frreif 

under serif cj altarltment—Ofjerh a hv furferse*/. 
dthte>r fo money lein-i fuXeniul —Payment of money 
soto Court by a jndpmint»d<btor to prevent arrest 
under a wnl of attachment, is not a soluntary pay* 
moiit: and on npplicatioi bv tbe dccrer-holdir to 
tisLe tlieraonei out. the judgmmtMlrl tons nothiuiicil 
(o those objrrtiQ-ia onl) which ho raised to the n.,ht 
of the dfcrcc.holdcr at the time of pa»nc the money 
in. PARESXATn Mookerjxb r Hixadiram Sev 

14 E. X. B., Ap., 25 13 W B,, 23 

3. I 4 .. — Ltyal nertetUy — 

Where n person, m order to save bis iudi^o factory 
from wic III executiuu of a decric agaiiut a third in-r* 
son, paid the amount of tho decree into Court, Held 
that tho paymrut was not a lolutiUrv payment, but 
one made undtr h>.al necessity. Bcuza'C Alt r. 
SooBCJuuAX . . . 7W. B.,403 

4. Tcj/crfyaaiacaw 

htrel irif* laor/jtfys fica.— Wxrc a pIslutilT suing 
to obtain proiHrly uulrcnml md hr a previois mort* 
gage part into Court the am nnt duo ut d,r tho lira 
of the difrndanl as mortgage,', and s’ates thst he lias 
an objtclioi I* the sum being appropristed lithe psr* 
meat of that Inn, he has t o cat sc of actl ni against 
the defnidanL ToouES Derr Missbb r. IJaoJo 
mooctTuasoob . . . 0\V.B,823 

* A — — - -- — Jr<.«cy;»j,daa,^cr 

ter^mj trUr of Ct«c/.- IToncy p»id our at the 
instance of a )0 Igmimt'CTidit r cr an J<r a wr o,.fal 
(rdcr of Coart msy l.e ricoi, re,! by tarsr i of a suit 
so the CJid Court. Omaxatu Hot CHnufoitur r. 
SVBOOFCUCXBERBOif , . 10 W. IL, 405 
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' PAYMENT INTO COVILT— continued, 

6. Payment to stay 

^ale in execution of decree — Suit to recover. — Cer- 
tain property which had been mortgaged to the 
plaintiff by a bond executed by D on 25th February 
1867 was sold to him in execution of a decree 
passed upon that bond on 3rd September 1868. Before 
such sale, but after the above mortgage, the property 
was attached by the first defendant, in execution 
•of a decree of 1865 (Le., J D’s equity of redemption 
was attached), and a part of the property was 
sold. The sale was set aside for irregularity, hut 
the attachment remaining, the first defendant resumed 
proceedings in execution and got an order for sale, 
when the plaintiff released it from liability to such 
sale by paying into Court the money due, which he 
now sought to recover. Held that the first defendant 
had a right to sell the right and interest of J D 
in the property, and was therefore entitled to keep 
the money which saved the sale. Gossain Mitkkaj 
PooREB V. Been D^al Laie . 20 W. R,, 20 

7. Payment hy auc~ 

iion-purchaser of mortgaye-decrfie ayainst his jtur- 
chase. — Auction-purchasers with notice of' a mort- 
gagee’s lien are liable to pay off the mortgage, and 
to satisfy any decree which the mortgagee may 
obtain in regard to the property in a suit pending at 
the time of the purchase. Such decree cannot be 
8atisfi.ed by payment into Court, unless the mortgagee 
has the means of immediately taking the money out 
■of Court, or acquiesces in such payment as payment 
to himself. Land iroETGAGB Bank v. Eam 
E tJXTDN FTeog-y . . .21 W. E., 270 

8. Payment to ‘pro- 

tect property from sale. — P lent money to S upon a 
specially registered tumsook pledging immoveable 

. property, and afterwards obtained a decree under 
Act XX of 1866, s. 53, for principal and interest. 
More than four years later, he brought a further 
suit against S to recover the interest due under the 
same bond. Meanwhile plaintiffs also lent money to S' 
Tinder a bond by which the same property was pledged, 
and also recovered a decree in 'execution of which 
the property was sold. P then proceeded to attach 
the same property in execution of his second decree, 
when plaintiffs objected under Act VIII of 1859, 
s. 246, but ineffectually ; and after that, to protect 
the property which they had purchased, they paid 
a sum of money into Court w'hich was subsequently 
taken out by P. They now sued to recover that money. 
Seld that, under the circumstances, the payment 
of the money into Court was not a voluntary pay- 
ment, and the plaintiffs were entitled to recover it. 
Muthoosa Mohun Boy Chowdhuy v. Pearbb 
Mohun Shaha ... 23 W. E., 344: 

9 . Payment into Government 

treasury — Purchase-money — Civil Procedure 
Code, s. 308 — Purchase in execution of decree — 
Pules of Sigh Court of 1st June IS82.— Under 
the Buies of the High Court, dated 21st J une 1882, 
a payment into the Government treasury is equivalent 
to a payment into Court for the purposes of s. 308 
of the Code of Civil Procedure, 1882. Sbinivasa 
Bhatta V. Maiayaohan Mannadi 

• • [I.L.E., 7Mad., 211 


payment into COURT-concluded. 

10. — ~ Payment by purcbaser into 

tbe _ Post OfB.ee within time— Honey not 
received hy the Court until after expiration of time 
allowed hy section — Civil Procedure Code flBS2J, 
s. 307. — A purchaser at an execution sale was bound 
under 's. 307 of the Civil Procedure Code (Act XlV^of 
1882) to pay the balance of the purchase-money into 
-Court on the 19th June 1896. ‘ On the I7th June he 
paid in the amount to the Post Office at Yellapur, 
and obtained a money order which he sent to the 
Xazir of the Court. The Nazir did not receive 
the money until the 22nd June. Seld that the 
payment was not in time. The Post Office is not the 
agent of the Court, and the purchaser was bound 
to see that the money reached the Court in time 
to satisfy the requirenients of s. 307. Bamchandea 
Keishnapa V. Beeya . I. L. E., 22 Bom., 415 

11. Order in e-xeeution that 

defendant pay money into Court — Appeal hy 
plaintiff" against order —Payment info Court by 
defendant — Pefusal of plaintiff pending appeal to 
take money out of Court — Attachment of the 
nioney so paid in hy another creditor of defendant 
and payment to him— Sub sequent application hy 
plaintiff in execution for payment — Effect of his 
previous refusal. — In execution of a decree against 
the defendant obtained by the plaintiff, an order 
was made, directing the defendant (inter alia) to 
pay into Court the sum of R140-8-0. Both parties 
appealed against this order, but pending the appeals 
the defendant paid the amount into Court. The 
plaintiff, however, refu'sed to take it, on the 
ground that he had appealed against the order under 
which it Was paid in, and the Court subsequently 
passed an order that the money should be returned 
to the defendant. But before this could be done, 
the money was attached by a third person, in execu- 
tion of his decree against the defendant, and a few 
days afterwards the money was paid over to him. 
Shortly afterwards the appeal against the order 
directing tha defendant to pay R140-8-0 to the plain- 
tiff was heard and the order was 'confirmed. There- 
upoa the plaintiffs applied in execution (inter alid) 
for payment of the sum of B140-8-0. The defend.anfc 
contended that he had already paid it. The Sub- 
ordinate Judge directed the defendant to pay this 
sum into Court within one month. The defendant 
appealed to the District Court, who confirmed tha 
order of .the Subordinate Judge. The defendant 
then appealed to the High Court. Seld that the 
orders of the lower Courts should be reversed. When 
the defendant paid the ttl40-8-0 into Court iu 
executiou of the decree, the Court held the money on 
account of the plaintiff, and the plaintiff, who had 
not obtained a stay of executiou, could not refuse to 
take it, ’ because an appeal was pending. The 
plaintiff’s refusal, therefore, to take the money out of 
Court did not justify the Subordinate Judge^ iu 
treating the money as the defendant’s and in ordering 
it to be paid to another judsment-creditor of the 
defendant without his having in any way expressed 
his assent to the monCy being so treated. Lakse- 
MAN DaDAJI V. DAMODXE AIXBADAS 

" - [I. L. E,, 15 Bom., 681 
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PAYMENT TO STAY OIL SET ABIDE 
SADE. 

See Cis £3 trvDEB Contbibciiov, Suits 
rOB — VoLUhTiRT PATTIB’^TS 

See Co SHARERS— OsBERAii RioaTS n 
JoiM PBorEBTT 14 B E. It * 155 
fLE B,Q Calc»a77 
L E B , 23 Calc , 800 

See Mosey Had asd Receitto 

[8B.li.B.,4l8 

See Cases usoeb Sale yob Abbeaiis of 
Re\i— Deposit to Stay Sale 

See Cases uvueb Sale tor Arbears of 
Rb>e\ue— Deposit to Stay Sale 

See Voluntary Payment 

ri L E.. 25 Calc., 305 
1 C. W N, 458 


PEDIOBEU 

See "rTiBBiiCB— CiTiL Cases— Mucel- 

L1>E0C8 DOCUMEMS— PZDtOUEB 

[I. I*. R , 10 Mad , 363 

Proof of— 

See IriDENCs Act b 9 

[I.L B.. Id AIL, 98 

See fTiOBNCS \cr, s 32 

[4 C L. It, 173 
L L. It, 0 AIL, 407 
I L It, 13 Calc, 210 
I L R 13 Calc , 43 
DD. It, 24 Calc., 205 
LL It,20 C»lc,230 
L It. 27 r. A . 183 
L L. R.. 17 All , 458 
I*It,23L A,. 139 

PENAIi CODE {ACT SLV OP 1800). 

See WmppiNO L Xi. R , 10 Booi., 357 


Exceptions in — 

See CiURJE— F orm of Charof — Gene 
UAL Cases . L D. R., 4 Calc., 121 

See Ltidence Act 1S72 t, lOj 

ltJj.IL, 1 Calc, 124 

— 88 1,2, 

6<« CUIUINAL PurtCEEttlXQS 

[L L. It, 13 Mad , 363 

8.10 

sanciiox tor I’bosecutiot — Wiiekb 
SANCTION IS ^ECESSAUI uU UtUEB* 

WIS8 L D It, 23 Mad . 6-10 

8.21. 

Cases rnder Pcauo ^EI^^ANI 


PENAL CODE (ACT XLV OP 18Q0) 

' 83. 22—24. 

•ffs Theft L L R^ 10 Mod.. 180, 265 
[I, X, It, I5 Bom 702 
LL n , 23 Calc , 060, 1017 
I. L. It, 27 Calc, 501 

— 88 23, 24 

See CnEATiTO 22 W R., Cr , 83 


B 24 

' See Rionxo 

' — Bs 24,25 

See lORGERY 

I 
I 
{ 

I 

I S 8 20 30 

I See loRGERT 

I 

! 8 34 


LL.R,15A11,22 


LL R , 8 AIL, 063 
[LL-H., lO Calc, 681 
LL R.,5 A11.217, 221 
L It, 7 AIL, 403, 160 
LL R. 10 Calc, 380 
X L. R., 15 All , 210 
X L R., 25 Calc., 612 


as L n A cp ,13 

[4 Bom , Cr., 23 
3 Mad , 247 
11 W It, Cr,l 6 


X 


See VccoMTLics X L R , 14 Boeo., 115 

^ffD''lAWPPL \8'EMnL\ 

[XL R.,8 Calc. 730 

8 4L 

See Pleiper-Removal ^rsPENiioT 
and Dismissal XL R., 17 AIL, 403 
[L. R., 23 X A , IO 3 

8 62 


See CcLPAOLE IIouicidb 

[XL It, 11 Calc., 600 

.b«» WaONCFUL UESTRAINr 

[L L R., 13 Bom , 377 

8 60 


See Cases utdeb Sestetcb— Tuaxs. 
rouxAnox. 


le lonrstTUBB of PBorEBir 

(8 W. It, Cr„ 36 
13 W. It, Cr., 17 

-88.01, 05, 07. 


See bSSIEXCS^lMPBIIOXMEAT— iMPtti. 
BWIEXr IX DEFAULT OF i-JNE 

[0 MtttL, Ap , 10 
low. It, Cr, 13 
6 Bom., Cr., 01 
XL. It. (JAIL, 01 
1. 1„ It, 18 Bom , 400 
X Zb It, 18 Mad., IDO 
X lb R . lO Mad , 105. 100 noto 
X L. It, MaA, 33Q 
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.PElTAIi CODE (ACT XLV OE 1860) 

— coitlintted. 

■ ss. 66, 67. 

See I^Ix\oisTUATi:, JiniianiCTioN oi> — 
Si’KoiAi. Acts— BE^ aATi Act III ov 
18G3 . . . 10 W. E., CT-., 30 

Sen SkNTESCI:— iMTUISOJtJIHST— ISIPIU- 
SO>iIENT Gr.>'KEAI.I.T. 

pr. L. R., 1 All., 401 

. a. 70. 

Sec Fine . . 5 Eom., Cr., 63 

[I. L. E., 20 Calc., 478 

a. 71. 

See Cases uepeii Sentence— C uMTrL.v- 
TiA'K Sentences. 

8.72. 

See Sekte>'CE— C cMutATtvr. Sentences. 

[I. !•. E., 12 Mad., 36 

See Sentence — Geneeae Cases. 

^ [7 TV. E., Cr., 13 

^ as. 73, 74. 

Sec Sentence- S owTAEY Confinement. 

rr. Jj. E., 6 All., 83 
3 B. L. E., A. Cr., 49 

a. 75. 

' Sen CiTAEOK— Foem of CnAEGK- Geneeai 
Cases . I. L. E., 9 Mad., 284 

See Sentence— C oMi’EATivE Se.vtences. 

[I. L. E., 11 AIL, 303 

See Sentence — Sentence aiter phevi- 
oes Conviction. 


a. 78. 

See Arrest — Cimi Aeeest. 

[SW.E., Cr., 63 

a. 79. 

See Trespass— General Cases. 

[23 TV. E., Cr., 40 

See ■VVeongpctl Eestbaint. 

[I. L. E,, 12 Bom., 377 
I. L. E., 24 Calc., 885 

a. 81 and s. 323 — Acl likely to cause 

harm, done wtfkou/ a criminal intent and to -prevent 
other harm — Causing hurt . — The accused was a sepoy 
in. a native infantry regiment. On the occasion of a 
fire in the city of Ahmednagar, ho and the rest of his 
company turned out to assist in extinguishing it. He 
with other sepoys was stationed by their officer with 
orders to keep clear a space in front of the burning 
house, and not to allow any one not in uniform to 
intrude on that apace. The police under the city 
cHef constable were also engaged at the dre, and on 
some one of them coming round from the rear, they 
were warned off by the sentries. A fracas between the 
soldiers and the police took place, and the chief 
constable was lacked by the accused. For this he 
was charged before the Magistrate, and fined for 


PENAL CODE (ACT XLV OP 1860> 
—continued. 

Aohintarily ransiiig liuvt under s. 323 of tiio Penal 
Code. Ill evidence it appeared that tlie police 
attempted to force the military guard, which had been 
jiostcd as above stated, and it was further proved that 
the chief constable was not in uniform, and that the 
accused did not know who he was. It was not 
alleged that the kick was uimecessarily violent. Reid 
that the conviction w;is bad. The ^lagistrato having 
found that the chief constable was not in uniform, 
and that the accused did not know wlio ho was, 
the kick was justifiable as given in good faith for 
the purpose of preventing much greater harm under 
3. 81 of the Indian Penal Code, and m a means of 
acting up to the military order. Queen-Empress 
V . Bostan . . . I. L. E., 17 Bom., 626 

— - s. 83. 

Sec Stolen Property — Offevces rela- 
ting TO . I. L. E., 6 Mad., 373 

1. Capacitii for doing wrong— 

2fa[iee.— In construing a. 83 of the Penal Code, the 
c.ipaeity of doing that wliich is wrong is not so much 
to be moiiBurcd by years as by the strength of the 
offender’s understanding and judgment. The circum- 
ataneca of a case may disclose such a degree of malice 
as to justify the application of the maxim malitia 
supplet atatem. Queen t>. Aimona 

[1 W. B„ Cr., 43- 

2. Qnpacitg of understanding 

to commit offence . — An objection that the accused is 
of such an age as not t ) have attained sufficient matu- 
rity of understanding to judge of the nature pnd 
consequences of his conduct is not one of a prelimi- 
nary character, but rather a m.atter of defence to 
bo considered with the other issues arising in the 
case. Where the accused is over seven years of 
aue and under twelve, the incapacity to commit an 
offence only arises where the child has not attained 
snflicient maturity, etc. : such non-attainment would 
have apparently to bo specially pleaded and proved. 
The “consequences of his conduct" mentioned in s.83. 
Penal Code, are nob the penal consequences to the 
offender, but the natural cousequenees which flow from 
a voluntary act. Queen e. Lukhim Agbadannie 

[22 TV. E., Cr., 2T 


- - a. 84. 

See Insanity 


% 


s. 88. 


. I. L. E., 10 Bom., 512 
[I. L. E., 12 Mad., 459 
I. L. B., 14 Bom;, 584 
I. L. E., 22 Calc., 817 
I. L. E., 23 Calc., 604 


See Culpable Homicide. 

[L L. E., 14 Calc., 566 


- s. 94. 

See Accomplice. 

pc. L. E., 14 Bom., 115^ 

See Oppbnce under Threat. 

[10 W. E., Cr., 46 
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PENAL CODE (ACT XLV OP 1860) 

—^continued. 

a. OB. 

5m *lIiniT— CAUfli>o Hubt. 

[24'W.B,Cr,e7 
Set Onzycz belativo to DoctruivTS 

[i I* B., la mba, 14S 

See Theft ■ . B Bom., Cr , 35 

— as. 00, 104. 

See Pbitatb Defesce, Right of. 

[20W.lt,Cr., 38 

— as. 07, 88. 

See Cases ukseb Pbitatb Defe>cb. 
Bight of. 

See Rioting . L L B., 34 Calc., 688 
— a. 80. 

' See WaoNOFtTL Restbain-t 

[L L. a, 12 Bohl, 377 

a. 105. 

Sia Pbitatb Dbfbvcb. Bight of 

[13 W. R., Cr., 64 
L L. a, 14 Bom.. 441 
LL. 11,16 Calc., 208 

See UatAiTTcrz. Assbublt. 

[12 W. E., Cr., 43 

as. 107, 108, 108. 

See Cases hnhbb Abetubnt 

— ; 8. 108A. 

5(0 JantsDicnoN of Cbuiixal Cohbt — 
Offe'scbs cousinrsD oklt fabtlt ik 

OXS DISTBICX— ABEtiIBN-r. 

[L L. a. 24 Bom., 287 

— a. 109. 

See JCBISSICTIOT OF Cbuiinal Cohbt>- 
OFFENCES COUMITTEO ONLY FABTLT IN 
ONB DlSTBlCT— ABBlat^T. 

[La a, 10 Bom., 106 
See KmAAFFiNG . L a B , 8 Cala, 009 

5(0 XCISANCB— PCBLIO It'riSATCB CNOXB 

Penal Code . L a a, 14 21ad., 304 

See Sanction fob pBosEcrriox— IVaBUB 
^ANCT10N IS NECEBSABT OB OTUEBITISB. 

[L L. a, 20 Mad., 8 

8,U4, 

5(0 .IsETXENT . 4 Mad., Ap., 37 

[7 W. a, Cr., 40 
8 Bom . Cr., 104 
10 Bom., 407 
a C. W. N.. 40 
La a. 27 Calc., 600 
4 C. W. N, 300 
SteTxLtrx . . 8W.a,Cr,,60 


PENAL CODE (ACT XLV OP 1800) 

— eontinued. 

8. U0. 

See KIPNAPFI^G . L a a, 1 Mad., 173 

See Police IIaoistbats. 

[lB.aa.O. Cr,39 

See Phblio Sebtast 21 W. B., Cr., 0 

a. U8. 

See iNFOBUAtlON OF COHUISSION OF 

Offbncb 1 Agro, Cr., 37 

— 8 . 120 . 

See False Evibence— Fabbicatino Palsb 
Ktibencb 1 Ind. Jur., O S , 105 
a. 121. 

See FoBFEltUBB OF Pbopbbtt 

[SB L.a,83 

5(0 \7aoino IVab against the Queen 

[7 a a a, 03 

L a. 124A--PjfiA»y diiqjfeetiou 

iouarde Ootenunent’^Dteappr^halton o/doi»}$ ef 
Ooternmetl, ^xprtetxon of — “P«afl«tion" and 
‘Muapprolalioa*’ csphmcd. and • 121A rcfirrcd to 
and rsplaiDcd to the }ury QbseV’Lufbess t 
JoosNDBA Chhtseb Bose L a a, 10 Calc., 35 

2. £t%dt nee-'Wf%t f g t 

0l0icin^ intention or animui— a??0r0 of roa/ri* 
bnlore puhlitbed >» >i«>r(j>4^(r(— i)iiajr<c?co».— 
Tbe accuMtl, who was the editor, proprutor, and 
puUuhcrof the ncwipapcr, woa chained 

under a IZ-HA of tho Penal Code with cxciUiig, and 
attempting to excite, fccluiga of diaxffcctiua to 
Government by the publication of ccrivin aiticlfi,ite , 
In the “ Kcun" m tta iuuo of thoISlhJune 1897 
In order to (bow tho inUatiou of inch pablicatioiu, 
conntel for the prosecution tendered lu enJenco a 
certain letter aigiied ‘'Gane«b'* which appeared In 
tbo ufoo of the “ Kesan " of 5Iay 4> 1897 Objection 
wa* taken that it was not admuiiblc, Inatmuch aa 
lettcra to newfpapCTS often czpreu opiuionj which are 
not tho opioloniot the editor aodpubliihcr Held 
that the litter wu ndtnuuble to thow lutcntmn and 
anuou*. b. 121V of tho Pcual Code explained. 
dlraaiDgof tho word” duailict Ion.” QrBBN.lJir&KS 
r BALGANGAHOABTaJiK L aa, 22 Bom., 112 

3. '■ ■ 50ji/it.a( pnblteatiom-^ 

Dittffiction , — The word ”duaiIi'Ctioa ” In a. 121.V 
of tho Penal Code U tued m a (pceul acnxo aa 
meaniog political alienation or duoi^nlcnt, a (pint of 
duloyalty to the Gorcmmoit or exiUio,; authonty. 
An attempt tocxcito fecUu^^e of dI«aitL'Cli«i to the 
Gorernment ( ■ ' a . e ' : ' ; dsee 

n^tlcal hall . f ' : ai < • i ■ . by 

law, to excitr ;« i. i < ' a i ■ the 

people from ' ■' e ■ . *- a — a- the 

void^duafTrctlon ” In thenuin'portioa of tboaectioa 
ia not raned by the cxplanatwo. Fer Paiuonj. J. 
—The word *' dlaiffectioa ” ua<d In a. 121.V of the 
Indian Pmal Code ca.inot b4 conatroed aa iii(atusj;aa 
ahatnceef. or the contrary cf, alTrctico or lot r, that U 
to aay, dUlihe CT hatred hat la said la lia fpctnxl 

10 S 


TOL. IT 
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PENAL CODE (ACT XLV OE 1880) 

— continued. 

Bense aa signifying political alienation or discontent, 
that is to say, a feeling of disloyalty to the existing 
Government which tends to a disposition not to obey, 
hut to resist and subvert the (.’Overument. Per 
Eahade, J. — “Disaffection” is not a mere absence 
or negation of love or good-will, but a positive feeling 
of aversion which is akin to disloyalty, a deHaut in- 
subordination of authority, or when it is not defiant, 
it secretly seeks to alienate the people and weaken the 
bond of allegiance and prepossesses the minds of the 
people with avowed or secret animosity to Govern- 
ment, — a feeling which tends to bring the Govern- 
ment into hatred or contempt by imputing base and 
cornipt motives to it, and makes them indisposed to 
obey or support the laws of the realm, and which 
promotes discontent and public disorder. Queeit- 
Emebess u. Ramohabdea Nabayan 

[I. L. R., 22 Bom., 152 

4 , Plxciting ' disaffection — 

Meaning of the term '‘disaffection" explained . — 
Any one who, by any of the means referred to in 
s. I24A of the Penal Code, excites, or attempts to 
excite, feelings of hatred, 'dislike, ill-will, enmity, or 
hostility towards the Government established by law 
in British India, excites or attempts to excite, as the 
case may be, feelings of “disaffection'^ as that term 
is used in s. 124A. Such feelings are necessarily 
inconsistent with and incompatible with a disposi- 
tion to render obedience to the lawful authority 
of Government and to support that Government 
against unlawful attempts to subvert or resist 
it. The term “disaffection” may be taken as 
synonymous with “ disloyalty.” The ordinary mean- 
ing of the term “ disaffection” as used in s. 124A is 
not varied by the explanation appended to that section. 
When a person is charged with having committed the 
offence punishable under s. 124A of the I'enal Code, 
bis intention may be inferred from one particular 
speech, article, or letter, or from that speech, article, 
or letter considered in conjunction with what such 
person has said, written, or published on another or 
other occasions. Where it is ascertained that the 
intention of such person was to excite feelings of 
disaffection to the Government established by law in 
British India, it is immaterial whether or not the 
words spoken, written, or published could have the 
effect of exciting such feelings of disaffection, and it 
is immaterial whether the words were true or were 
false, and, except on the question of punishment, or 
in a case in which the speaker, wu-iter, or publisher is 
charged with having excited such feelings of disaffec- 
tion, it is immaterial whether or not the words did in 
fact excite such feelings of disaffection. Queew- 
JEmpress v. Jogendra Chunder Bose, I. L. B., 
19 Calc., 35 ; In re the petition of Bal Q-angadhar 
Tilalc, I. L. R„ 22 Bom., 112, referred to. Qubeb- 
Emeeess V. Amba Peasad . I. L. R., 20 AU., 55 

s. 141. 

See Bengab Excise Act, s. 4. 

[I. L. E,, 24 Calc., 324 

See Rioting . I. L. E., 16 Gale., 208 

See Cases xtndeb Unbaweol Assembby. 
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s. 143. 

See XJnbaweuIi Asbejibby. ' 

[I, L. R., 9 Calc., 639 
7 N. W., 209 
I. L. R., 14 Mad., 126 

ss.'143, 144, 147, 148, 149. 

See Cases tjndeb Sentence— C um:- 
BATivE Sentences. 

B. 146. I 

See Rioting . I. L. R., 13 Mad., 148 

s. 147. 

See Beivate Deeence, Right oe. 

[I. L. R., 16 Calc., 206 

See Rioting . I. L. R., 16 Calc., 208 
[I. L. R., 28 Calo., 574 
• I. L, R., 15 AIL, 22 
I. L. R., 24. Calc., 688 
W. R., 1864, Or., 61 

SB. 147, 148, 149, 

' See Cases hndee ITnbawetjb Assehbby, 

S. 148 — “Deadly weapon" — Lathi. — 

The question whether or not a lathi is a “ deadly 
weapon” within the meaning of s. 148 of the Penal 
Code is a question of fact to be determined on the 
special circumstances of each case as it arises. 
QuBEN-EiTPEBSS 0 . Nathh . I. L. R., 15 AIL, 19 

s. 151. 

See Unbaweitb Assembby. 

[I. L. R., 7 Bom., 42 

B. 152. 

See Sentence— Chjiubative Sentences. 

pc. L. R., 19 Calc., 105 

Assatiltvig or obstructing public 

servant in discharge of his duties— Charge, Form of 
— deneral charge. — S, 152 of the Penal Code con- 
templates an assault or obstruction to some particular 
public servant, and where the charge against accused 
persons as framed was merely to the effect that they 
assaulted and obstructed “members of the .Police 
force” in the discharge of their duties, etc.,— Held 
that a conviction under that section could not be 
supported. Pebasat v . Qheen-Ehbbess 

p[. L. R., 19 Gale., 105 

s, 153 — Wantonly giving provocation 

with intent to cause riot — Abetment of riot by the 
public — Penal Code, s. 117. — In August .1893' a 
riot took place in Bombay between Hindus and 
Musalmans. The excitement caused by the riot had 
not entirely subsided, when the accused composed and 
published a poem, giving an account of the out- 
break, and incidentally, extolling certain classes of 
the Hindu community, namely, the Ghatis and 
Kamatis, for the brave resistance which they had 
offered to the Mahomedan rioters. The poem extol- 
led the Ghatis and Kamatis, and then followed these 
lines: “May God give glory to you, confer joy 
on you, night and day ! Eight again for your 
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country'* goodl Drayc, braro ore the Kamatul 
^Vhy tear for dying, brother, why fear for dying ? 
Sooner or later, but only once, a man has to die" | 
The poem wo* written m Oa]arati, a language not { 
ordinarily ipolccn by the GhatuandEamatia orctea 
by the Mabomcdani, It did not appear that any 
copies of the worh were diitnbatcd among the people 
who had taken part m the not, nor did any freih 
not take place sabscqucutly to the publication of 
the worlc The accused were prosecuted and con> 
victed under a 117 and 153 of the Penal Code 
(XLV of 1800) on the ground that the lines quoted 
nborc, specially the words "Fight again,” were a 
direct instigatiou to the Ghatia and Eamatis to 
renew the distarbauces that the meaning of 

the passages complamcd of was to be gathered from 
the irhole poc ii The general spirit of the poem 
was clearly m favour of peace and reconciliation It 
consisted from beginning to cad of a lamentation 
D>cr the riots, aud the destruction and death they 
had caused, and of repeated >onuscl to peace and 
harmony between Hindus and hTahomedans And 
there was nothing to indicate that the author's mteo* 
tm was to instigate the llinlus or pro'oko the 
Mahomcdani to renew the disturbances. The words 
"Fight again" were no doubt objectionable, but it 
would not bo a proper construction of the words to 
allow them to oicrride the whole context of the worlc 
Eio composition coal 1 not bo regarded as ao ' illegal 
act," and its publication was not ' mali,,aant" or 
"wanton" within the meaning of * 103 of the Penal 
Code Qosex Eurssss r Kisavjt 

Cr. L R , 18 Bom,, 768 
58. 164, 156, 167. 

See UiOtr.0 7 C, L B., 380 

74 C, W, N , 69L 
L L, E,, 13 All., 560 

8.160 

^ee Itiomro . L L. B, 13 Calc , 038 
63. 100 and 160— J /raj— PmiLc 
jy/ace — CAaiu/ra — i/tlJ (hat a rhabutra which 
was Dcttlict a plw ta irhfcb tlia ‘pah/ic bvJ a 
right of access, nor a pla e to which the public were 
ever permitted to have access was not, thon,,h it 
a 1 joined a public road, a ‘public place” witUm alio 
meaning of s 15J of the Pcosi Cdlo Qceen* 

Hitpucss r hm hiL L L B, 17 AIL, 100 

100 . 

'f# sETTxvcH — I«piU80''MS'rr — lurai* | 

BO-SilEST IX DBriri-T OF Pi’lB. 

[L L B. 1 Mad,, 377 

— a. 16L j 

'■es AocouriicB L L.B, 37 Calc., 141 
''fi CiiaaOE— loRSf of CaaBoc—GctB- 
BAtCssct . I Ind. Jur , 17. S , 13 

55.101,103,106. 

Stt luxaju, GBanricario'r 

[LL.B,3 AIL, 353 
aN.W.. 148 
3 W. B. Cr , 10. 10 
I. U B, 21 Hoai., 617 
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ss 101, 165, 108. 

See PtTBUO SsaTjCfT. 

[L L. n ,.4 Calc., 370 
L L. B. 1 AIL. 630 
L L. B, 15 Mad., 137 
L ■ S. 173— .fixeondany to areid srr* 

ttee of lummont — Endenee — In order to prove tbe 
commission of an offence under i 173 of the Penal 
Code, the prosecutor must show that a snniaons. 
notice, or onlcr has been issncd, and that the accused 
knew, or had reason to belicie, that it had been 


If a perfion, having concealed himKlf before piveeu 
lunes. contiunis to do si after it bas muni be 
absconds Saivirasi Irravoan r Qtrssv 

(L LB,4 Mod . .^93 


withm the m^'i iin; of s 17J of the Pens) Cole, a*id 
the offence of abscoaiimg by aa off iider a.ainit 
whom a warrant has been so Issued is not puniiliablo 
uudrr that sectuD Qo£B< 4 r tVouEsc Cucyobs 
G uos# . 5 W B, Cr , 71 

QOESYr Auiu JAit . , 7N 17,003 

Qoeev r UossEiY Havjec 0 W B, Cr , 70 

3 iVarranl addrttttd to 

ifaztr — if^arri tt of arrett *n eteeation of dtene 
— A warrant addressed to a Naur by a Ciul Court for 
tbo arrest of a JcfeiKlsat m cxicution of a f rms 
IS not a notice, summons or order witbiu tbc mean 
sag of *. 173 of the Penal C<ide Qceey c liLtiiooR 
luKtutf , IN. W.,07 

L ■ ■ ~ 8 173— ffe^KSaf to $tve receipt 

for SH nmons — V refusal to give a receipt foramen 
mon* }$ not an offinre under j 173 of the J’tjul 
Code lY as UuoonrYzsWAB Dtnr 

Cl. L. B, 3 Calc , 021; 3 C L. B, 80 
Reo r KauABiYFASia . 5 Bom., Cr,34 

QcEEY EuraEss r Krisuyx Godivpa Dss 

[LL.B,20 Cnlo.aas 
3. — " - '■ ^ Eifuraltorreetre 

— A scfnssl to rrcclvo a summons is no an offiucc 
under s. 173 of the Penal Code Qceey r Piss. 
lULU . . . L L. B, 6 Mod., 103 

QCEES r VaCUTOA NXDIV 

[I L. B, 5 MaeL, SOO not« 

8.171. 

i:et Cases cydbu CosTEurr of Corar— 
Pesae Code • 174. 

ArsHoUDAr . SB L. B.Ap, 12 
Vs MAv<IsTRATS. JCEUDJcriOY OF— 
Poxsas OF MACUrasTE* 

iL L B, 18 Bom., 680 
10X3 


TOU IT 
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See Magistrate, Jurisdiction oy— 
Speoiad Acts — Penal Code. 

[8 W. E., Cr., 61 

See Witness — Criminal Cases — Sum- 
moning Witnesses. 

[I. L. E., 24 Calc,, 820 

— Escaping from custody of $ eon. 

Complainant, a batta peon, arrested defendant on a 
irrant and asked him to follow him. Defendant 
omised to do so, and went into his house on the 
etext of getting a turban, and absconded. Seld 
at a conviction under s. 174 of the Penal Code was 
egal. Anontmous . . 7 Mad., Ap,, 44 

s. 175. 

iS'ee Contempt op Court— Penal Code, 

3. 175 . . I. L. E, 12 Bom., 63 

[I. L. E., 13 Mad,, 24 

See Production op Documents. 

[I, L. E,, 12 Bom., 63 

See Witness— Civil Cases — Depault- 
. iNG Witnesses I. L. E., 12 Bom., 63 

a. 176. 

See Cases under Inpormation op Com- 
mission op Oppenob. 

s. 177. 

See Complaint — Institution of Com- 
plaint and Necessarv Preliminaries. 

(I. L. E,, 27 Calc,, 985 

1« — Giving false information 

' police, — S. 177 of the Penal Code does not apply 
the case of any person who is examined by a 
dice officer making a false statement, but to cases 
here, by law, landholders or village watchmen are 
lund to give information, and to other analogous 
ses of the same description. Queen v. Luckhee 
2IGH . . , , 12 W. E., Cr., 23 

2. Giving false information 

-Legally hound — False entry in diary — Obeying 
ipartmental order. — To make a false entry in a 
ary kept by a Government servant and sent to his 
iicial superior in pursuance of a departmental order 

an offence within the meaning of s. 177 of the 
enal Code. Virasami Mudali v. Queen 

[I. L. E., 4 Mad., 144 

3. Furnishing false infofnia- 

on for the purpose of preventing the commission 
f an offence. Meaning of — The infoimatiou which, 
nder the second branch of s. 177 of the Penal Code, 
person is legally bound to give ‘‘ for the purpose of 
reveating the commission of the offence’' relates 
ot to the commission of offences generally, but to the 
Dmmission of some particular offence. In the 
ATTER OP THE PETITION OP PANATULLA. PANA- 

ULLA o. Queen-Empress;!!. L. E., 16' Calc., 386 

4. : — and s. 43 — Giving false 

Uformaiion to police-~“ Legally boufid,” — On 
tod November 1890 the accused, who was a Deputy 
khiildar, submitted to his official superior a false 
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"nil” return of lauds in his enjoyment, and also on 
5th December 1890 made a false statement to the 
same effect in a revenue enquiry before the Principal 
Assistant Collector, He was convicted of an offence 
under Penal Code, s. 177. Seld that, inasmuch as 
he was not “ legixlly bound ” within the meaning of 
8. 43 of the Code to give the information, the convic- 
, tion was wrong. Virasami Mudali v. Queen, I 
L. F., 4 Mad., 144, dissented from. Queen-Em- 
press V. Appayva . I. L. E., 14 Mad., 484 

5. False inf ormation — Police 

officer according a false report. — Seld that a police 
officer at a police station, who, being as such officer 
bound to enter all reports brought to him of cogniz- 
able or non-cognizable offences in the station diary, 
refused to enter a report made to him concerning the 
commission of an offence, and entered instead in the 
diary a totally different and false report as’ that 
which was made to him, had thereby committed the 
offence punishable under s, 177 of the Penal Code. 
Queen-Empress v. Muhammad Ismail Khan 

[I. L, E„ 20 All,, 151 

6. and ss. 182, 415— A’«r- 

nishing false information — Cheating. — A person 
attempted to obtain his recruitment in the police of a 
district by giving certain information which he knew 
to be false to the District Superintendent of Police. 
Seld that such persou had not thereby committed an 
offence punishable under s. 177 or s. 188 of the Penal 
Code, or the offence of attempting to “ cheat ” within 
the meaning^of s. 415 of that Code. Empress v. 
Dwarka Prasad . . 1. L. E), 6 AIL, 97 

7. — — — False returns furnished 

hy vaccinators. — Certain vaccinators were charged 
with furnishing false returns to their official supe- 
rior. The Magistrate found as a fact that the 
returns furnished were false, but acquitted the 
defendants on the ground that they were uot “legally 
bound” to furnish information within the meaning 
of s. 177 of the Penal Code. Held that s. 177 
embraces every case in which a subordinate may seek 
to impose false information upon his superior. The 
defendants in the present case were public servants, 
and part of the duties which they undertook was to 
make true returns to their official superior. To make 
false returns was therefore an offence. Anonymous 

[6 Mad., Ap,, 48 

8. Suty of police officer— 

Police Act fV of 1861), s. 44.— Under Act V_of 
1861, a police officer is bound to communicate in- 
formation to his superior officer regarding the com- 
mission of a raiyat affecting the public peace, and to 
make an entry thereof in the diary which ho is 
required by s. 44 of that Act to keep ; and the omis- 
sion to give such information brings him within the 
purview of s. 177 of the Penal Code. In the 
MATTER OF THE PETITION OP PUTTBH MAHOMED 

(21 W. E., Cr., 30 

9. = and S. 416 — Cheating hy 

false personation, — A gave B four aunas to pur- 
chase a stamp for him (A). When the stamp vendor 
asked B his name, he gave A’s name instead of his 
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own Held not to be cheating by personation under 
a 416 Penal Code but giving false information 
under s 177 Eeq t Baohoji bin Kanoji 

[3 Bom., Cr , 42 

1 s 179 — Evidence — Wilneit — 


asks questions with a view to criminal proceedmga 
being taken against the witness the witness la not 
bound to answer them and cannot be punished for 
not answering them under s 179 of the Penal 
•Code Eupbess t Habi Laeshuan 

[I 1j R , lO Bom , 185 

2 IFitnees re/uiiag io anewer 

— Complainant — Criminal Procedure Code 1832 
e 485 — A complainant is not a witness 
punishable for refusal to answer under s 485 of the 
Code of Criminal Procedure or under g 179 of the 
Penal Code In bb Qanesh Nabatan Sathb 

[LL R, 13 Bom, 600 

3 — — Criminal Procedure Code 
1898 t 161 — Se/usal to ansioer queetione of police 
<H^cer —A refusal to- answer quest ons asked by a 
police officer under 8 161 of the OniDinal Procedure 
Code (V of 1893) is not punishable underthu section 
QUBBN EMFBESS I SANSABALINOA KotTB 

[I L B , 23 Mad, 644 

1 . B. 180 — Pe/usal to tign elate 

ment made before Maqxeirate—Code of Criminal 
Procedure fS of 1872) ea 122 and 346— Aa 
accused person who refuses to sign a statement made 
at hiB trial in answer to questions put by the Court 
commits uo oSeuce puuisbable uuder g 180 of the 
Penal Code Empbess o Sibsafa 

[L L R., 4 Bora , 16 

2. ■ — Criminal Procedure Code 

( Act E of 1882) it 69 71 — CftwtnaZ Procedure 
Code (Act X of 1872) e 154 — Eefueal to ttgn 
receipts for summone — A mere refusal to sign a 
receipt for a summons is not an offence under 
S 180 of the Penal Code QuiiEN Eupsbb9 v 
Ebisbna Gobinda Das I Ii R<, 20 Calo , 358 

181 

See Ealsb Etipenoe—Obnebal Cases 

[I li. R., 6 Mad, 252 
8 Bom , Cr , 2l 
4 Mad , Ap , 18 
I L R., 5 All , 17 

See Sentence — Iufbisonubnt— Iupbi 
SOVMBNT GENEBALLT 

[4 Mad, Ap , 18 

8 182 

<Sre Benoai. Mvnicifai, Act 1834 s 133 
[L L B., 22 Calc , 131 
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See Faibb Ckaege 8 W B., Cr , 87 
tLIi B, 5 AIL, 38, 387 
I L B., 7 Bom , 184 
I L R.. 6 Calc , 184 
4 C Ij. B , 134 
7 C L. R , 382 
See llALICIOUa pBOSECUTION 

[I L R , 19 Bom , 717 
See Sanction to Peosecction— Natubb 

POBII AND SUFPICIKNOT OP SANCTION 

[L D R., 20 Calc , 474 
See Sanction to Pbosecction — Poweb 
TO GEiNT Sanction 

ri. L R., 27 Calc., 452 
4 0 W N,3ee 
See Sanction to Pbosbcution— Poweb 
TO QOEsTiojf Gbant oy Sanction 

[I li. R., 4 Calc , 869 
See Sanction to Pbosbcution— Wbebb 
Sanction is Nscessabt ob othebwise 
[I L R., 8 AU . 882 
13 W R., Cr , 67 

X — Ealee information to tie 

J • 


to those cases m which the police are induced, 


[I D R , 14 Calc , 314 

2 • false information 

to a piMtc ser ant — Unders 182 of the Peual Code 
(Act XLV of 1660) the giving of false infonuatiou 
to a public servant is penal when either of two 
consequences is intended to be caused or is known 
to be likely to be caused by the false information 
tbefirst being the causing the public servant to use 
the lawful power of such public servant to the mjury 
or annoyance of any person the second bemg the 


be to the injury or annoyance of any third person 
A peicouated P at an czammation called the Ver 
nacular Sixth Standard Exammat on A passed the 
examiuation and obtained a cert Scale from the 
educational autbontics in D s name J3 there* 
upon applied fo the Assistant Collector to hav e lus 
uaine entered in the list of candidates for service m 
the Revenue Department He attached to this 
apphcatiou the certificate issued in bis name as it 
was a rule of Govemment that onlj thosr who bad 
passed the Suth Standard Examination nere eligible 
for employment m the Bevenne Department. On 
receipt of this application the Assistant Collector 
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ordered A'a uuiuo to be entered on the list of can- 
didates. Meld that 1} was guilty of the offence of 
giving false infonnation to a public servant within 
the meaning of the latter part of s. 182 of the Peual 
Code. QunEX-EMi‘BES3 r. Gaubsu Kha>T)Kkao 

[1. L. E., 13 Bom., 506 

3. — Criminal Frocedure Code, 

ss. 312, 428, 540—Mxaminalion on ajfmnation of 
one preferring a oriminal appeal — Verif cation of 
petition of appeal. — In- a petition of appeal from a 
conviction, the appellant falsely stated that the con- 
victing Magistrate declined to auinmoiv his witnesses. 
Tlie Magistrate to whom the appeal was preferred 
allied upon the appellant to verify the allegations 
in the petition of appeal on solemn ailirmatiou, and 
he did so. Meld that the appellant had not com- 
mitted an offence under s. 181 or 182 of the Penal 
Code. Queek-Emphess r. Sphuaxta 

[I. L. E„ 12 Mad., 461 

4. Gieing false information 

to pullic servant — definition if rjfencc prothhd 
for tn 3. 1S2 explained. — In order to constitute the 
offence defined in s, 182 of the Penal Code, it is not 
necessary that the public servant to whom false 
information is given should be induced to do any- 
thing or to omit to do anything in consequence of 
such information. The gist of the offence is not 
what action may or may not be taken by the public 
servant to whom false information is given ; but the 
intention or knowledge (to be inferred from his con- 
duct) of the person supplying such information. 
In the matter of the petition of Golam Ahmed 
Kazi, 1. L. JL, 14 Calc., 314, dissented from. 
Queen-Empbess V. Budh Sen 

[1. L. E., 13 AIL, 351 

5. False information to a 

public servant — False complaints to police . — 
Where as the result of a police investigation it 
appears that a complaint made to the police of the 
commission of an offence punishable under the Peual 
Code is false, it is not necessary that the complainant 
should be given any further opportunity of estab- 
lishing the truth of his allegation before his pro- 
secution under s. 128 of the Penal Code is ordered. 
Queen-Empbess V. Eaghtt Tiwabi • 

[I. L. E., 15 AU., 336 

6. and S. 189 — Eight of per- 

son against tohoin information has been falsely given 
to institute criminal prosecution — Consent of public 
servant. — A person against whom information has 
been falsely given with a view to his injury has a 
right to bring a civil action for damages, with or with- 
out the consent of the public servant against whom 
the offence was committed ; but he cannot bring a 
criminal charge under s. 189, or any other section 
of Ch. X of the Penal Code, without the permis- 
sion of such public 'servant; the law looking upon 
the conduct of the person who gives the false 
information as an offence, not against the individual 
charged, but against the public servant to whom the 
false information was given . To constitute an offence 
under s. 182 of the Penal Code, the information 
given must be information which the informer knew 
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or believed to be false, and it must be proved that he 
gave it with auch knowledge. In the mattes of 
the petition op ABDOOIi Lhteep 

[9 W. E.,'Cr., 31 

See Queen v. lUai GoiAir Sing 

[11 W. E., Or., 22 

7. ; — Statements made bg pri- 

soner for h is def ence.— Statements made by a prisoner 
for the purposes of his defence cannot be held to be 
“ information given to a public servant within the 
meaning of s. 182 of the Penal Code. Queen v, 
DaeiaKhan .... 2 E. "W., 128= 

8. : — Giving false information 

to public servant. — S. 182 of the Penal Code does 
not apply where the public servant misinformed Js 
only competent to pass and passes on the infonnation, 
and the power to be e.xercised by him cannot tend 
to any direct or immediate prejudice of the pei'sou 
against whom the information is levelled. Queen 
V. Pebiankan . . I. L. E., 4 Mad., 241 

9. Furnishing false informa- 

tion — Cheating. — A person attempted to obtain his 
reernitment in the police of a district by giving cer- 
tain information which he knew to be false to the 
District Superintendent of Police. Meld that such 
person had not thereby committed an offence punish- 
able under a. 177 or s. 182 of the Penal Code, or the 
offence of attempting to *’ cheat ” within the meaning 
of 6. 415 of that Code. Empeess u. Dwabka Pea- 
sad L L. E., 6 AU., 87' 

■ 10. ; Giving false “informa- 

tion” to a public servant. — JIT falsely informed the 
Collector of a district that certain zaniindars had 
usurped possession of certain land belonging to Gov- 
ernment, with the intent " to give trouble to such, 
zamiudars and waste the time of the public author- 
ities.” Meld that, inasmuch as such information- 
was no more than an expression of a private person s- 
belief that the Collector might, if he chose, sustain a 
civil suit with success against such zamindars, and 
as, bad the Collector agreed with the informant, the 
result would not have been that he would have used 
his lawful power as a Collector or as a Magistrate to- 
the injury or auuoyaace of such zamiudars, or tna 
he would have done anything he ought not to nave 
done, ill had not committed an offence under a. loA 

of the Penal Code. EsieeesS v. M.^ho 

[I. L. B., 4 All., 498- 


11 . 


Fublie servant — Forest 


Act of 18781.— Under s. 172 of the Forest Act 
[VII of 1878), a forest officer is a public 
tvithin the meaning of the Penal Code. Any w - 
ition given to him with the intent 
i. 182 of the Penal Code'ls punishable under tbat 
section whether that information is volunteere y 
;he infoi’mantj or is given in answer to y... 

:o-him by that officer. Qoten-Emfsess u. iSAUJi 
BajabaeIo . .' . I.I..E.,10Bom.,124. 

12. Complaint of giving false: 

nformation, Frosecuiion o/.— No 

daint of giving false information to a public ser 
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under s 182 of the Penal Code exists on the part of 
any one but the public servnut against ivhoin the 
offence iras committed QuBBy v Httbbbs Bau 

[3 N W , 194 

13 -and 8 211 — Protecuiton 

under t 1S2 — CotnpZatnf — Rejection witA rtfsrence 
to police report —K made a report at a police station 
accusing B of a certain offence. The police haring 
reported to the Ifagistrate haring jurisdiction m the 
matter that in their opinion the offence was not 
established the Magistrate ordered the case to he 
* shelved ' K then preferred a complaint to the 
Magistrate again accnsing R of offence The 
Magistrate rejected the comp?aint with refercocc to 
tbepolicerepc^ bubscquently it, with the sanction 
of the police anthonties instituted cnmiual proceed 
ingsagamst M, under s 182 of the Penal Code m 
respect of the report which he had made at tho 
police station and Zn&a co&iieted under that sec 
turn Eeld that couilction under s 182 of 
the Penal Code was illegal as the Magistrate had* 
no power to entertain a complaint under that section 
at the instance of R the application of a 182 and 
the lustitntion of prosecntions under it being limited 
to the public serrant against whom the offence hae 
been committed or to his olScial superior, as men 
tiosed in s 467 of Act X of 1872 and it not being 
intended that those provis ons should be enfoKcd 


was made and fell withm s 211 of the Penal Code 
Emtbebs 0 Bipqa Kisbeb' I L B, 6 AIL, 30 

14 Froseeution Sanet on to 

— Criminal Frocedure Cade t 195 — A prosecution 
under 8 182 of the Penal Code may be instituted 
by a private person provided that be fiist obtains 
the sanction of the public officer to whom the false 
information was given or of his official supenco* 
Queen Rmpreat t Radha StiAan IFRS All 
36 overruled Queeh Emfbebs v Jvoil Bissobb 

[L L B., 8 AIL, 382 

15 Falte information to a 


of which two persons were named in whose bouses 
stolen property belonging to a certain indiYidual 
would be discovered on complaint the lufonuation 


accused could be charged with having made only 
one false statement and punished for one offence 


I L R 5 All SS^dissented from Pooste SihQK 
V Masso Bnor L L B , 13 Cale , 270 


FENAL CODE (ACT XLV OP 1880) 
— ccnftttucif 

1. I 
prop 

jecti • 

decree —~A mere oral statement by a person claimmg 
to be the owner of certain articles attached by abailiS 
tu execution of a decree to the effect that he would 
not allow the bailiff to take away the articles unless 
he entered them as his property does not amount to 
an offence under s. 183 of the Indian Penal Code 
Qobsm EuBBBsa V Husaik 

[I L B., 15 Bom, 564 

2. Retittance to attachment 

i Act 
S4- 
iration 
nthout 

— s 27 

of the Village Chaukidari Act (Bengal Act VI 
of 1870) attached some property for levying the 
amonnt of arrears ~^Seld that resistance to such 
attachment was not an offence under s 163 of 
the Penal Code Dobqa Chaban Mali t Kosnr 
COAiTDBASn. I L B,25Calo,274 

3 Reneianee to the taking 

of property — Attachment <f goods not lemg pro 
petty of judgment dtUor —A decree having been 
paesM against the assets of a deceased debtor execu 
tioD was taken out ai d the officer of Court proceeded 


but he was acquitted for want of proof by the 
prosecut ou that the goods were assets of the deceased 
Eeld that the acquittal was wrong a d should be 
set aside Qubeii E&tpbebs % Tbiuciiiitaubaia 
Paibah I L B., 21 Had , 78 

— B 185 

&ee Csisas&L Psocbotibb Codes b 487 
(1871 8 473) 7 N W , 182 

B 180 

See CoAiEEiiSAiioit — CsiuntAn Cases — 
To Accfsxd 02 f DiSAiissAD OP Coir 
PLAiST I L. B , 20 Calc , 481 

1 OSsiructing puiltc servant 

in the execution of his duty — Escape Jrom lawful 
custody — Escaping from lawful custody is not ob* 
stnictiQg a pabhc sen ant m the dischaige of bis 
public functions within the meaning of a 186 of 
the Penal Code Beo v Foshu Biir Dbambaji 
Patil 2 Bom , 134 2iid Ed , 128 

2, Refusal to accompany 

sneasunny clerk employed under Bom Act I of 
1665 — Conviction and sentence under s 186 of the 
Penal Code reversed as the conduct of the accused 
refusing to accompany a measuiiug clerk employed 
under Act I of 1865 (Bombay) to his (the accused s) 
bouse and permit it to be measured did not consti 
tute the offence of obstructing a public sen ant m 
discharging h s public functions Beo i Bhaoii 
DAS Bhaovandas 5 Bom , Cr , 5i 
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PENAL CODE (ACT XLV OP 1860) 
•^continued, 

3. - Obstruction to ojjicer un- 
justifiably searching without tear rant though acting 
in good faith. — An officer subordinate to the officer 
in charge of a police station who was deputed by the 
latter to make an enquiry under s. 135, Criminal 
Procedure Code, 1861, attempted without a sdarch 
warrant to enter a house in seai’ch of property alleged 
to have been stolgn. Held that persons obstructing 
and resisting his so doing could not set up the 
illegality of the officers proceediug as a justification 
of their obstruction unless it was shown the officer 
was acting otherwise tliau in good faith and without 
malice. Keg. r. Vtankathav Sheihivas 

[7 Bom., Cr., 60 

4. = and s. 183 — Obstructing 

public servant— Bailiff breaking open doors un- 
justijiably. — If a bailiff break the doors of a third 
person, in order to execute a decree against a judg- 
ment-debtor, ho is a trespasser if it turn out that the 
person or goods of the debtor are not in the house ; 
and under such cireumstanecs the owner of the house 
docs not, by obstructing the bailiff, render himself 
punishable under s. 183 or s. 186 of the Penal Code. 
Reg. y. Gazi koji Aea Doee . 7 Bom., Cr., 83 

5. Refusal of cart-owner to 

hire his cart to Government officer. — The refusal of 
a cart-owner to give his cart on hire to a Government 
officer does not constitute the offence of obstructing a 
public servant iu the discharge of his public func- 
tions within the meaning of s. 186 of the Penal Code. 
Reg. r. Dhobi Khlian . . 9 Bom., 165 

6. Ufousadar — Public servant. 

— Conviction under s. 186 of the Penal Code, of 
obstructing a mouzadar iu the dischai’ge of his duty, 
reversed, there being nothing to show that the mouza- 
dar was a public servant. Jovnath v. Soosjaeaji 

[8 W. E., Cr., 66 

7. Voluntarilg obstructing a 

public .servant in discharge of his duties — Mamlat- 
dar’s decree — ^Execution by a surveyor under 
Collector's orders— -Public function — Right of 
private defence. — In a suit filed in a Mamlatdar’s 
Court under Bombay Act III of 1876, the plaintiff 
obtained a decree against the accused for possession of 
a certain piece of land. When the Mamlatdar pro- 
ceeded to execute the decree, he found that there was 
no land corresponding to the boundaries set forth 
in the plaint, and that the parties were joint owners 
and in joint occupation of the land in dispute. 
Binding himself unable to execute the decree, the 

■ Mamlatdar referred the matter to the' Collector for 
advice. "The Collector, on looking into the papers of 
the case, ordered a surveyor to execute the decree by 
dividing the land in dispute and pujiting the decree- 
holder in possession of his share^ The surveyor, in 
attempting to execute the decree, was obstructed by 
the accused, who was thereupon tried and convicted of 
the offence of voluntarily obstructing a piiblic-servann 
in the discharge of his public functions, under s. 186 of 
the Penal Code (Act XLV of 1860). Held, reversing 

fTie rnriTTif-f inn f.tlot. nq tfip r’nllpnfm- Tlnd no leffal 


PENAL CODE (ACT XLY OP ] 

— continued. 

authority to issue the order to the surveyor iu £ 
tiou of the Mamlatdar’s decree, the surveyor i 
under that order was not discharging a public 
tiou, and the act of the accused was not an o 
against s. 186 of the Penal Code. Held, fu 
that the Collector’s order was so entirely ultra 
as to leave no room for the operation of either tl 
or the second clause of s. 99 of the Penal 
Qdeek-Ejipbess V. TrasinAH ' 

[I. L. R., 13 Bom. 

8. Public servant — At. 

appointed under Bengal Tenancy Act (VI. 
1885J, s. 69— Bengal Tenancy Act, s. 89 . — A i 
nominated by the Collector, under s. 69 of theB 
Tenancy Act, for the purpose of maMng a divia 
crops between the landlord and the tenant, is 
public servant within the meaning of s. 18 
the Penal Code. Chatteb Lae v. Tsa 
Peeshad . . . I. L. K., 18 Calc., 

9. Obstructing a public se 

— Public raccinaior.— To spread a false repor' 
thci'eby prevent persons from bringing their ch 
for vaccination to the public vaccinator is n 
offence under Penal Code, s, 186. Quben-Emi 
u.THurJiACHi . . I. L. R.,15Mad 

10. — and s. 183 — Obstrt 

public servant — " Voluntarily. — A District J 
ordered that the house of the. defendant in a 
pending before him be searched and certain pro 
brought to the .Court, and appointed a commiss 
to carry out this order. The commissioner 
to the house, but the defendant shut the 
and would not admit him. A crowd collected, 
the commissioner felt it would be unsafe to proc£ 
cairy out the order by force, and was unable to 
otherwise. The defendant was prosecuted and 
tenced under Penal Code, s. 186. - Held tba 
facts disclosed no offence under that section, 
use of the word " voluntarily ” in that section £ 
to contemplate some overt act of obstruction, an 
that mere passive conduct should be penal. Qu 
Empeess V. SoMMANNA . I. L. E., 15 Mad., 

Voluntarily ohstrui 

public servant in discharge of his duties Impe 
railway servant — Railways Act (IH of It 
ss. 121, 122. — ^Before a person can be convicte 
wilfully obstructing or impeding a railway servai 
the discharge of his duties as provided iu s. 121 o 
Railways Act (IX of 189") or of voluntarily obsti 
ing a public seryant in the discharge of his pi 
functions as provided by s, 166 of the Penal Coc 
must be shown that the obstruction or resistance 
offered to the railw-ay or public servant in the 
charge of his ■ duties or public functions as ar 
rized by law. The mere fact of a public seryai 
railway servant believing be was acting in 
discharge of his duties or public functions is 
sufficient to make resistance or obstruction to 
amount to an offence. In the matteb of 
PETITION OP BAEODA KANTO PBAHANIOE 

tio.w. N., 
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i j fvHxe tenant 
i — Ameen, Poner 
rra proceedings — 
htton Act (Bengal 
1 / lie —The puulio 
I'-ii.fthc Pinal Co«lo 
nztil pitblic funo^ 
'0 cQitrany act lliat a 
< to f-kLcupoahiinscIf 
I n, lu proccKlin^; to 
Ui coarse of procecdioga 
I of an calato unilcr 
8 0 ? Btriictcd by certain 
’* and objected to their 
’i sure stated iDthorcjJort 
I oil land of estate Iso 61C 
The persouswhoubstrue* 
TS in tint estate, and con* 
.bt to be measured had been 
diks of Iho diEcrcnt estates, 
f it lud been held scjiaratcly 
9 u o1 btnicting the amren were 
Cl under s 180 of the Penal 
1 c‘or in cluT^o of the buUarra 
ipimon that s 112 of tho Act 
miiu was entitled to measure 
1 uiro cousicted Held (hat 
£ j,n nhfrff tho commuiiUy of 
i hsputo between tho proprietors 
’ ] artitiou as a body and the 
I t^tit<s isadunttod. \Vlicu this 
iH proMSions of & IIC apply 
( IS there was no eiidcucc to^liow 
1 tj of interest was admitted, tho 
1 to the benefit of the doubt and 
itcd as one under s 110, and that, 
ai I d )wu in that section had not 
c ainccii had no power to measure 
lould not bo said to bo a public 
ni ihschar^o of his public functions, 
iTjetion must consciprntly bo set aside 
QuEE’T-i.uynESB 

[L L.B,23 Calc. 280 

Obsiruettng pvlltc tenant 

c t/his pulUe function! — Public tenant 

I • i- * 

Ixficution of subtlanea of warrant^ Dtf 
/ puhhe functions — A public servant cxc« 
k n arnint of arrest which is not signed by tho 
isitc as required by s 76 of tho Cnminal 
iJurc Code, but only bears Ins initials, and the 
t nice of which ]i not notified to tho person to bo 
1 ^ted us rciuircd by s 80 of tho Code, cannot bo 
j d to bo acting in tho discharge of his publio 
I motions ni a manner authorized by law. A person 
custiuctiug him cannot bo convicted under s 186 of 
the Penal Code ADcri. Gaedh v. Quruh*Eupse8S 
[I.Ii. n, 23 Calo, 800 

14. and b. 21 - ObslrueUng 

iJuiZic serronf »» discharge of pullii funeUont — 
Court peon— Nani^t power of delegation qfieritea 


I 

( CG83 ) 

PENAL CODE (ACT XLV OP 1860) 

— continued. 

of iiarrant topeon—Cml Procedure Code (18S2j, 

t, 2Sl—Covrl‘f’ • ' ' " <0-*^ on 

&rtie«o/w<jr ■ • 

was convicted 

obstructing a ( 

his property in i.a _ 

attachtneot was addressed to tho Kuzir of tho Court, 
who del^atcd its execution to a peon by an endorso* 
moot of tho peon's name Held Aio Kazir had 

• . ■ X ’ m 

. cm to 

imply that it was not intended that tho “ proper 
olhccr” should himself exccuto all warrants sent to 
him And (heron nothiog in the Code uhicb indi* 
cates m any way that warrants being either 
warrants of arrest or* of attachment, or for 
distress and sale, aro to bo executed by tho ‘ proper 
ofllccr,” III any manner different from tho icrvico 
of sumiuonscB Iho Court*fcei Act (Vll of 1S70) 
dutiDCtly contomplatrs that tho pions aro to 
bo employed, not only for tho service of sum* 
monses, notices, or orders, but also for tlio execution 


Duabau Cuakd Lai t Quebk Eup&ess 

[I L n.,22Calo..690 

15. - and s 21 — Naeir‘i 

potter of dtltgaiton—Publio «eria«(— i’son— 
Jtteape from arrest —A Nazii bos outliorlty to 


the definition in s 21, cl. t. of tho Penal Code 
Qu<7re— Whether tho escape of a prisoner from 
arrest is an obstruction of a publio servant within 
tho meaning of s 186 of tho Penal Code Suso 
PboGasU TsWAni t litioop Nabaik Fbosad 
Patiiak . I. L B , 22 Calo., 760 

10 , Zlltgal issue of warrant 

of arrest — Cods of Criwiinal Proceiure (1882), 
tt 76, 81, 90, and 160— Penal Code (Act A'L V of 
1860), St 143 and 174—JwsliJlable assault — «tej* 


was held by a policc*ofiiccr under Ch XIV of tho 
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3 . 

justifialln scan', 
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Procedure Cod 
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__ .-.‘'.IS f promulgation 
-zr. , iz.Tiction under 
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QUEEir V. 

_I”.E..Cr., 57 
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V. DiL3(TEBAU Habibhai 

[2 Bom., 407 : 2nd Ed., 384 

9. — — - — Order of Magxtit ate vnder 

t 518, Criminal Procedure Code, ^rohibihny pay 
ment of rente — Illegal order. — In a caseoladispute 
between mal parties as to tbe payment of rents by 
tenants, a Magistrate has no power, under s 51$ 
of Act X of lS7a, to make an order that no rents 
^ould be collected until sucb time as tbe ngbt and 
title of both parties should bavo becu established by 
Older of a competent Court, and a conviction under 
s. 183 of tbe Penal Code for disobeying such an 
order cannot be sustained Fbosoko Coouab Ciiat 
TSBJEE V Eupbess 8 C L. R., 231 

10. -■ . Order of Magutrate tinder 

* 133, Cntatnai Procedure Code, Mt X of I83i, 
made without jurisdiction — Tbe accused was cou* 
Ticted under tbe Penal Code of dicobedience to agcneral 
order of the Magistrate directing tbe public uot to 
frequent tbe roa^ and public places at the village of 
F between certain hours Seld that tbe couviction 
was bad Iv TSB UATIEB 07 KOW0I. Kbisto 
B oincE . . 12 C. L B , 231 

11. Plging boat for hire near 

public ferrg — Htsoledienee of order promulgated 
hg puhUe servant — If, when directed by the order of 
a public servant, duly promulgated to him, to abstain 
from plying a boat for hire at oi in tbe immediate 
vicinity of a public ferry, a person disobeys sucb 
direction, be renders himself liable to punishment 
under the Penal Code Muthbav Jawahie 

[L L. B., 1 All , 537 

12 • Code of Criminal Proce 


pumsb them for disobedience under s 188 of the 
Penal Code Neld that the conviction under a 188 
of the Penal Code was illegal Is the uattbb of 
AuiBADBi 3 B. L. H , A. Cr„ 46 

S C Queen i Aueehuddeen 

[12 W. B , Cr., 30 
13 Landholder, Duty of-~ 


fifteen days, and to assist the police Seld that 
such order was not authorized by ss 90 and 91 
of Act X of 1872, and the conviction of such land* 
holder, under ss 187 and 188 of the Penal Code, 
for disobedience to such order was not maintamable 
Esipeess or India 1 BakhshiRau 
, [I. L. B,, 3 All , 201 

14. - — Act XXXI of 1860, s Z6— 

Criminal Proeecf«re Code (Act XXV of 1861), 


PENAL CODE (ACT XLV OP 1860) 
— continued 

ss 250,251 — Carrying firearms without license — 
Dtsobedtetice of an order promulgated by a public 
sertanl — A Magistrate issued a notification that all 
persons desirous of carrying arms should take out a 


him charged lu a police report with carrying arms 
without license No summons or warrant had been 
applied for, not any complaint lodged before the 
Magiatrate previous to the arrest of the prisoners 
No charge m writing was framed as required under 
as 250, o! the Criminal Procedure Code No evi* 
deuce was taken , but tbe prisoners admitted carrying 
tbe firearms The Magistrate convicted them under 
8 168 of the Penal Code, of disohedienee of an 


human life, health, or safety Seld tbe convictions 
must be quashed. Necessity of observing tbe rules 
laid down in tbe Criminal Procedure Code remarked 
ou Qbbbn I Nandeu^ab Boss 

• [3 3 LB, Ap., X49 

16 — Order under s 6S0, Crimf 

nal Procedure Code, 1872 — lu tbe absence of evi* 
dence that an order under s 530 of the Criminal 
procedure Code was in fact directed to tbe accused, 
be cannot legally be convicted under s 186 of tbe 
penal Code for disobeying sucb order In the 
uattbb o; Nobo Eisbobb CnnoEEBBuiiT 

[7 O L K., 20L 

10 — — Order declaring land in 

dispute not to be public.— Aa order which declares 
that aa between the parties to a contention, certain 
land m dispute docs uot belong to the public, is not 
oue the contravention of which can form the subject 
of an order under the Penal Code, s 188 Uhnoda 
Pboshad Dutt V Shaua Soondubek 

[24 W. B , Cr., 20 


Court, substituted another man in his place The 
Magistrate accepted the report of the majority of the 
jury so constituted and made an order under s 526. 
The order having beeu disobeyed, proceedings were 
taken under s 183 of tbe Penal Code against tbe- 
perecHz to whom it was diiected, and he was convicted 
and sentenced to imprisonment. Seld that, the 
report upon which action was taken not being tb 
report of a regularly constituted jury, tbe order aud 
the convictiou and sentence passed on disobedience 
thereto were illegal. Eupbess c. Bhoibub Chon* 
DEB Dutt . . 10 C. L. B., 183 

18 ■ Lisobedtence to order of 



( C687 ) 


DIGEST OF CASES. 


( 6688 ) 


PEISTAL CODE (ACT XLV OF 1800) 

— continued, 

the evideucc taken by him that A was in possession, 
he passed an order on the Slst of Slay 1883, declar- 
ing that A vras entitled to liold ^wsscssiou of the dis- 
puted land until evicted in due course of law, and 
forbidding Ji and all others to disturb A^& possession 
until such disturbance should be effected in duo 
course of law. Previously to November 1885, B sold 
an S-aniui sh;u-e of his interest in the disputed 
laud to C, who at the time of his purchase had 
notice of' the order of the 2lBt of hlay 1883. In 
November 1885 J? and others went to the disputed 
lands, and attempted to turn A out of possession by 
force, and to compel the tenants of the lauds to pay 
rent and give babuliats to B and C, At the time 
that B and his companions went to the disputed 
land, the latter were aware of the order of the 21st of 
iIay lSS3, though none of them was a party to the 
enquiry then made by the District Magistrate. In 
December 1SS5 they were all tried and Ifouud guilty 
of disobedience to an order duly promulgated by a 
public servant. Held that the couviction was right. 
Gozuck Coaxora. Paz r. Kali Cuarax De 

[I. JL. JR., 13 Calc., 175 

19. Bisohedience to order oj 

public sercani — Order of Magistrate under Criminal 
Procedure Code, ISGl, s. 31S. — IVliere an order was 
made under s. 318 of the Criminal Pi-ocedure Code, 
1861, between A on the one side and B and the three 
tenants of B on the other, — Held that the order 
was only binding on the actual parties to the case, 
and subsequent tenants of S could not be punished 
for disobeying the order. I>* the itattek op Gopai 
Bebnawae . . 3 B. L. E,, A. Cr., 13 

20. Omission or neglect of 

samindar to obey call under s. 21 , Beng, Iteg. XH 
of 1S17. — An omission or neglect by a zamindar wheu 
called upon under s. 21 of Regulation XX of 1817 
to nominate some one to fill the office of village 
watchman which had become vacant is not au offence 
under either s. 1S7 or s. 188 of the Penal Code. Ix 
THE 3IATTEB OP KaIiI PeoSOSO GhOSE 

[7 C. L. E., 575 

2L Chairman of Municipal 

Committee under Act XXVI of 1850 — Public 
servant. — The Cbaiiman of the Municipal Committee 
appointed under Act XXVI of 1850, though a public 
servant, has no power to make an order for the 
attendance of any one before him, and therefore 
there can be no conviction for disobedience of it. 
Reg. o. Puhshotaji Vami . 5 Bom., Cr., 33 

22, — Conviction for disobey- 

ing order made without jurisdiction. — Convictions 
and sentences for disobeying an order promulgated 
by a public servant reversed, as the mamlatdar who 
stated that he proceeded under Bombay Act V of 
1864 was not thereby empowered to make the order. 
Reg a. Bhatj bin Vithtt . 3 Bom., Ci’., 53 

Reg: r. Khanboji bin Takaji 

[5 Bom., Cr., 21 

23. Order to abate nuisance 

-i— Criminal Procedure Code, ss, 133, 134 — Notice 


I PEITAL CODE (ACT XLIT OF I860) 

— continued. 

I of order and subsequent disobedience.—Uhe terms 
of 3. 134 of the Criminal Procedure Code, and the 
notification made by Government thereunder as to 
promulgation and issue of au order, are directory, but 
an omission to follow strictly such direction, though 
it is an irregularity, does not invalidate the order : 
where therefore it is shown that the order has been 
brought to the actual knowledge of the person sought 
to be affected by it, such omission does not prevent 
the case coming within s. 188 of the Penal Code. 
In the mattee op the petition op Paebuttt 
Chaban Aich, Paebbtip Chaban Aich V . 
QnEEN-EiiPBEsa . , L L. E, 16 Calc,, 9 

24. — Criminal Procedure Code, 

ss, 133, 134, 133, 136 — Service of notice of order 
under s. 133 — Disobedience of order where notice 
was ajpxed to house of accused. — A Magistrate 
made au order under s, 133 of the Code of Civil 
Procedure requiring N to fence a certain well in a 
public street or to appear before him and move to 
iav'o the order set aside ; a copy of this order was 
affixed to the house of N, but be did not appear. 
The Magisti-ate then adopted the procedure prescribed 
by S 3 . 136, 140, and made an order requiring N to 
fence the well by a certain date. N, who was 
personally served with notice of the above order, did 
not comply with it. The Magistrate then sanctioned 
the prosecution of N under s. 188 of the Penal Code. 
H appeared and produced evidence to prove that he 
was not liable to fence the well. Held that the 
accused was guilty of the offence of disobedience to ' 
an order duly promulgated by a public servant, and 
was not entitled to go behind the order and show 
that it was one which ought not to have been made. 
Qoeen-Ejipeess V . Nabatana 

[I.B.R.,12Mad.,475 

25. Disobedience to order 

duly promulgated by ^public servant — Criminal 
Procedure Code, ss. 133, 140.— A person against 
whom an order under s. 133 of the Code of Criminal 
Procedure is passed who neglects to take any steps 
whatever in respect of such order within the time 
therein specified either by way of coinpliance there- 
with or by way of objection thereto in the manner 
prescribed by law, renders himself liable to be pro- 
ceeded against under s. 188 of ^ the Penal Code 
without'its being necessary to wait until the order 
has been made absolute. If such order is made absolute 
under s. 140 of the Code of Criminal Procedure, 
fiu'ther proceedings can then be had under a. ISS of the 
Penal Code, against the person disobeying the order 
absolute. When an order under s. 133 of the,Code of 
Criminal Procedure has been made absolute under 
s. 140, its validity cannot subsequently be questioned. 
QueenSmpress v, Narayana, I. L. B., 12 Mad., 475, 
approved. Queen-Empeess r. Bishambae Labii • 

^ [I. Ii. E., 13 AIL, 577 

26. ^ Madras Local Boards Act 

f Madras Act V of 1884), ss. 98 and 100 — Disobe- 
dience to notice given by President of Local Board, 
— ^The President of a Local Board, acting under 
Madras Act V of 1884, issued a notice calling upon a 
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person to remove certain cncroachmentB on a pnbbc 
road within ten days Held that sach a notice 
was not an order within the meaning of s 188 Penal 
Code and a person neglecting to obey it could sc^ be 
convicted uuder that section QrJEEir EupbbsS o 

L Ij B., 20 Mad , 1 


order promulgated by a public servant secoud a 
knowledge of the order and disobedience of it and 
thirdly the result that la likely to follow sneh 
disobedience A couviction under s IBS Penal 
Code for the disobedience of an order under s 144 
Criminal Procedure Code in the absence of evidence 
as to the likely result of the disobedience of euch 
order 18 bad lu law Although the establishment of 
a nval hat at a place near to au old bat and held on 


[4 O W N , 220 

— - ' - 8 189— TAreat of tnjur^ to puiltc 

servant — 2fecstt*tu of proving actual words used — 
In a prosecution for an offence under s 189 of the 
Penal Code the witnesses differed as to the exact 
words used by the prisoner in threatening the public 
servant though they agreed as to the general effect 
of those words The Magistrate however considered 
that the offence was clearly proved and convicted 
the prisoner TheSess one Judge on appeal affirmed 
the CO viction observing that it was immaterial 
what the words used were and that the intention 
and effect of the words weie plam Held that the 
Judge was mistaken in regardmg it as immatenal 
what the words used actually were au I that on the 
contrary it was most material that those words 
should be before the Court to enable it to ascertain 
whether m fact a threat of injury to the pubbe 
servant was really made by the accused QusBir 
EM7BES3 V Mahesbbi Basush Sikqb 

[I li B , 8 All , 380 

s 190. 

See CeIMISAI. ISTIMIDlTIOir 

[I li.B,8Mad,140 

s 191 

See BANKEB3 . L L. B , 10 All , 88 

See Cases ttnueb False Etidehce 
BB 101, 182. 

See CoyTssaros—CONTEaaiosa to Maois 
TBAiE LL B., 11 Bom, 702 

■ sa 191—199 
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8 182. 

See Fobqeby I L B., 6 Calc, 482 
[7C L E,356 

s 193 

See CoMPEASATioir- Cbimivae Cases — 
To AcCTTSED OW DtSMIBBAE OF COM 

PLAiST I L. B , 22 Calc , 580 
See Cbimivai Pboceduee Codes s 487 
(1872 B 473) I L E, 1 AU, 625 
See SlABBUGs Act s IS 

[1. L B , 10 All , 212 
See SEytEKCB— Impbisonmeht Impbi 
sokmeht GEiriiBALET 3 C L B., 527 
See Stauf Act 18 9 s 51 

[I L B,5A11 17 
See SroiBir PaOTBBTi-OrFBSCES bela 
TWO TO I L E , 1 All , 379 

196 

See Sbssioks Jddqb Jubissiciion of 
[L L B., 16 Calcu, 760 

>8 109 

See Bbmqal MmiciFAL Act 1884 s 183 
[I L B, 22 Calc, 131 

1 s 201 and s 218 — Belief and 
intention of aocuitd — Where a person is charged 
(e 216 Penal Code) with framing a report incorrectly 
or (8 201 Penal Code) givmg false informatiou 
with intent to save offenders from punishment the 
issue to be tried is not whether sach alleged 
offenders were in fact guilty or not but merely the 
belief and intentloa of the ptisoner in respect to their 
guilt Qobbk V Hubsdt Sdbua 

[8 W E , Cr , 68 

2 Concealing evidence of 

crime — False information — S 201 of the Penal 


actual offender Qaeea v Ram Soonder <SAoorar 
7 IF” 27 Cr 52 Reg v Kashtnath Btnkar 8 
Rom Cr 126 Empress v Kishna I L R 2 
All 713 Empress v Behala Biix I L R 6 
Calc 789 and Queen Empress v Lalh I L 
B 7 -J-ll , 749 referred to Queen EirPBBSS v 
DUNOAB L L B , 8 AIL, 252 

3 — Aieiment of off'ence 3y 

concealment — S 201 of the Penal Code rcfeis to 
prisoners oth r than the actual cnminals who by 
their causing evidence to disappear ass st the pnnci 
pals to escape thee onsequences of their offences But 
the person who commits an offence and afterwards 
conceals the evidence of it cannot be punished on 
both heads of the cliai^e Queen r SaAsr 
SOONDEB Shootab 7 W B , Cf , 52 


<Ses Cases undeb False Evidence 


4 — — Causing evidence of 

crime committed hy oneself to disappear — Senble 
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— A person cannot be convicted, under s. 201 of 
the Penal Code, of causing evidence of the commission 
■of an offence by himself to disappear, nor can he 
be convicted of the abetment of such an act {fer 
Lioyd and Kembali, JJ,). Reg. r. Kashinath 
Ddtkae . . . .8 Bom., Cr., 126 

5. Causing disappearance of 

evidence of offence. — K and B, having caused the 
death of J" in a field belonging to B, removed J’s 
dead body from that field to his own field with the 
intention of screening themselves from punishment. 
K was convicted on these facts of an offence under 
■8. 201 of the Penal Code. Seld that that section 
referred to persons other than the actual offenders, and 
K could not therefore properly be punished under 
that section for what he had done to screen himself 
from punishment. Also that, as a matter of fact, he 
did not, by removing J’s corpse from one field to 
another, cause any evidence of J’s murder, which that 
•corpse afforded, to disappear, and his act, although his 
object may have been to divert suspicion from 
himself and B, did not constitute the offence defined 
in that section. Eupeess op India v. Kishna 

[I. L. E., 2 AIL, 713 

6. False information — FxeuU 

patorg statements inculpating another. — A woman 
who, with her infant child, eloped from her husband’s 
house, was afterwards arrested on a charge of mur- 
dering the child which was missing. She made three 
different statements: (1) that she had left it with her 
husband ; (2) that she had been enticed away by one 
B, who had taken the child from her ; (3) that one 
IL had drowned the child. The Sessions Judge 
believed the last statement, and convicted her under 
s. 201 of the Penal Code. Seld that the conviction 
w as wrong, and must be set aside. S. 201 of the 
Penal Code does not apply to a case where the person, 
who is the probable or possible offender, makes state- 
ments exculpating himself by inculp.ating another. 
In the mattee op the petition op Behada 
Bibi. Empeess 1). Behaia Bibi 

[I. L. E., 6 Cale., 789 : 8 C. D. E., 207 

7. Concealing evidence of 

crime — Secondary offence, Conviction of. — In a 
trial upon a charge under s. 201 of the Penal Code, 
the accused made a statement to the effect that 
he was present at the commission of a murder by 
two other persons; that he himself took no part 
in the act ; that before the murder was committed, 
-one of the persons named pulled off a razai from 
the bed on which the deceased was sleeping ; and 
that, in his presence, the razai was subsequently 
concealed in a stack. It was proved that the razai 
belonged to the deceased, that it was found concealed 
in a stack, and that it w^as pointed out by the 
accused to the police. The accused was convicted 
of concealing evidence of the mui-der, with the 
intention of screening the offender from legal punish- 
ment, under s. 201 of the Penal Code. Meld that 
the conviction must be quashed, inasmuch as, if 
the razai had not been concealed or destroyed, its 
.presence or existence would have been no evidence of 


PEKTAL CODE (ACT XLV OP 1860) 

— continued. 

the murder. A person who is concerned as a prin- 
cipal in, the commission of a crime cannot be 
convicted of the secondary offence of concealing 
evidence ofTthe crime. Qheen-Ejipeess v, T. at.t.t 

[I. L. E., 7 AIL, 749 

8. Disappearance of evidence 

— Intention to scree7i offender. — A person cannot 
be punished under s. 201 of the Penal Code, where 
the act which caused the disappearance of the evi- 
dence of the commission of an offence was not done 
with the intention of screening the offender from legal 
punishment. It is not sufficient that the disap- 
pearance of evidence was likely to have the effect of 
screening the offender. Queen v. Toobshee Rai 

[5 N. W., 186, 

9. Giving false information 

of offence. — Prisoner was charged, under s. 201 of the 
Penal Code, “ for that he, knowing or having reason 
to believe that an offence punishable with death had 
been committed, with the intention of screening the 
offender from legal punishment, gave information 
respecting the offence which he knew or believed 
to be false.” ffeld that the proper order of proof 
on the part of the prosecution in the case was to 
prove (1) th.at A N was murdered ; (2) .that the 
prisoner gave information respecting the offence ; (3) 
that such information was false and known by him 
to be so ; (4) that he then knew of the commission of 
the murder ; and (5) that his intention was to screen 
the murderer. Seld also that it was essential to 
the completeness of the case for the prosecution to 
show, not only that the information was given, but 
also that it was false, and known to be so by the pri- 
soner. Further enquiry directed under s. 422, Cri- 
minal Procedure Code, 1861. Queen v. Subbea- 
MANTA PiDDAi . , . .3 Mad., 251 

10. — Causing disappearance of 

evidence of crime — Proof of comtnission of crime . — 
A conviction on a charge of causing the disappearance 
of evidence of an offence which amounted to culp- 
able homicide not amounting to murder may bo good, 
though there be no proof of who committed the culp- 
able homicide. Queen v. Muddun Mohun Bose 

[7 W. E., Cr., 22 

— Causing disappearance of 

evidence of an offence. — Held that it is necessary, in 
order to justify a convietiou under s. 201 of the Penal 
Code, that an offence for which some person has been 
convicted, or is criminally responsible, should have 
been committed. Empeess oe India v. Abdui 
Radie . . . . r. L. E., 3 All., 270 

12. Causing disappearance of 

evidence of an offence — Omitting to reporta sudden, 
unnatural, or suspicious death. — Before an accused 
can be convicted of an offence under s. 201 of the 
Penal Code, it must be proved that an offence, the 
evidence of which he is charged with causing to dis- “ 
appear, has actually been committed, and also that the 
accused knew or had information sufficient to' lead 
him to believe that the offence had been committed. 
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Smjprets of India r AldMl Kadxrt I L S ,3 Alt i 
2?9, followed JlATUEilIisBEa t QnasNEMPBBsa 
Calc., eid 

13 AlelmenI of murder-^ 

CffUttnj disappearance of evidence of offence — 
Prisoner was present at a murder without being 
aware that such an act was tobe committed Through 
fear he not only did not interfere to prevent the 
commission of the enme, but joined the murderers 


Penal Code QoESV « QobubDhus Bbea 

[O'W.TL, Cr.SO 

14. Cauitny disappearance of 

evidence — The accused was attacked by a man 
whom be found by a hole cut in hia house for the pur 
pose of committing a burglary and struck out at the 
man a blow which caused bis death Seld that the 
accused simply exercisol his right of pnvate defence 
and was gudty of no oficnce Two other men wbo 
helped him to remove the dead body, and wcreac 
cused of causing the disappearance of evidence, 
knowing that au offence had been committed under 
s 201 Penal Cede were also acquitted for that 
section contemplates a belief that an offence has been 
committed and as the di st pn^ner w as acquitted of 
all offence it may be presumed that the other pn 
Boners did not believe that any offence had been com 
mittcJ Qnssirt PelsooKcsrto 

(3 W B , Cr , 43 


Ptt W a C... — ...... -V 

actual offender himself The accused were chained 
with murder and also with causing the disap 
pearauce of the corpse of the deceased with the lo 
teutiou of screening the murderer from punishment 
under a 201 of the Penal Code Evidence for the 
prosecution pomted conclusively to one or other of 
them being the actual murdeier, but it was im 
possible upo 
caused the d 

of murder „ 

Seld that the conviction could not stand Tobap 
A lii 0 Queen Eupsess I. D. B , 22 Calc , 638 

203 

See JKPOEMATION OP COUAIISSION OP 

Offence . 20 W R, Cp , 86 

204 

See Theft I D R, 3 Mad , 261 

s 205 

See PAtSE Pebso^aiion 

[1 Ind Jur , O S , 123 
1 Mad, 450 
4 Mad, 18 
aw B , Cr , 80 


PENAL CODE (ACT XLV OP 1860) 
— eonttnned 
B 206 

See Etxobncb Act ss 14 15 

[LLB,18 Bom, 414 

1 


fer of property, or of some interest therein inten* 
ding thweby to prevent that property from being 
taken as a forfeiture or in satisfaction of a dne In 
Tub mattes of the petition op Bai^ozoond 
Beojobasi 18 "W B , Cr , 63 

2 — Fraudulent removal of pro 

ptrly to prexent texture tn easeutiDiv — Act Xof 
1559, t Ids — Certain persons were convicted by the 
Deputy Magistrate under s 208 of the Penal Code 
of having fraudulently removed property to prevent 
Its being taken in execution of a decree under Act 
X of 1859 The Judge was of opinion that the 
offence was one provided for by s 145 of Act X 
of 1859 and was not therefore triable by the Sla 
gistrale Held the prisoner was ngbtly tried and 
convicted under s 208 QaubohANEBA Chuczeb 
B0TTT V EbISHNA MoB0N Sinsh • 

I2BLR.,BN,4 10WR,Or,46 

— - s 210. 

See Civa Pboceupbe Cobb b 2o8 

[I L K . 8 Mad., 101 
1 L B , 10 Bom > 288 
See Cbiminal Fbocebubb Codbb s 487 
[I L R, 16 Calc , 121, 768 

1 Satisfied *’ — Decree not 

certified to Court —In s 210 of the Penal Code the 
word eatisdeJ ’ is to be understood m its ordinary 
meaning and not as refemng to decrees the satis* 
faction of which bag been certified to the Court 
Queen Eufbebb v BAPtni Dazabam 

[LJj B , 10 Bom , 288 

2 ■ and s 209— A’roitda 

leiUlp applytnpfor execution of decree —Where a 
person applies for the execution of a decree which 
has already been executed his offence falls not under 
8 209 but 8 210 of the Penal Code S 209 relates 
to false and fraudulent claims in a Court of Justice 
and IS confined to the Civil Coui-t in which the on 
gioal suit was brought Queen t BeequnMahtoon 
[12 W R, Cr , 37 

3, — Civil Procedure Code 

(Act XIV of 1SS2), s 258—SaUsfaction of 
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— continued. 

o£ the Pcuivl Code. Ifc was coatended tbafc the case 
did not fall within that acetiou, aa the satiafaction, 
not haviu}' been certified to the Court, could uot he 
recognized by the Court executing the decree, and 
that conacqueutly no offence bad been committed. 
Seld that the words “ after it has been satisfied,” 
used in s. 210 of the Penal Code, indicate duly the 
fact of tho satisfaction of the decree. The fact that 
the satisfaction is of such a nature that the 
Court executing the decree could not recognize it, 
does not prevent tho decree-holder from being pro- 
perly convicted of an offence under that section, 
Madhuji Cuundeb Mozuiidau u. Novoueev Cuuk- 
dbbPundix . . I. L. H., 16 Calc., -128 

Overruled by QaEEK-BuPKESS v. Sasat Ch.vk- 
DBA Kakuit . . I. L. R., 16 Calc., 766 

See Queen- EJIPBE33 v. Bapcji DAVABAii 

[I. L. R., 10 Bom., 288 

4. — - Sanction to prosecution — 

Code of Criminal Procedure ("WSQJ, s. 105 — 
Execution of decree which has leen satisfied . — 
A decree-holder applied for execution of his decree 
against the iudgment-debtor. The application was 
dismissed on tho ground that the decree had been 
satisfied out of Court. The iudgment-dobfor then 
applied for and obtained sanction to prosecute the 
decree-holder under s. 210 of tho Penal Code. Held 
that such sanction must bo revoked, because the 
decree had uot been caused to be executed, and there- 
fore no offence under s. 210 of the Penal Code had 
been committed, SiiAitA Cuaban Das r. Kasi Kaik 

'T.L.R,, 23 Calc., 971 

3.211. 

See Cases undeb False Chaege. 

See Malicious Peoseoution 

[I. li. R., 3 Mad., 6 
I. L. R., 19 Bom., 717 

s. 212 — Harbouring an offender . — To 

justify a conviction under s. 212 of tho Penal Code, 
it is necessary that there should bo au offence 
committed, and consequently au offender who has 
been harboured or concealed. JEmpress v. Ahdnl 
Kadir, I. L. B,, 3 All., 279, referred to. Queen- 
Eupbess V. Faxeh Singh I. L. B., 12 All., 432 

s. 213. 

See Compounding Oppence. 

[6 C. li. R., 392 

See Magisteatb, Jubisdiction op— -Spe- 
cial Acts— Penal Code. 

[6 W. E„ Or., 90 

s. 214. 

See Cases undes Compounding Oppence. 

■ Screening an offender , — S. 213 of 

the Penal Code is applicable only when it is proved 
that the person screened or attempted to be screened 
from legal punishment has been guilty of an offence, 
and not when there is merely a suspicion of his 
having committed some offence. Queen~iEmpress v. 
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Saminuiha, I, L. B., Id Mad,, 400, followed. 
Gieish Mete v, Queen-Empbess 

[I. L. R., 23 Calc,, 420 

_ 3 . 215 — Agreeing or consenting to tahe 

illegal gratification —Nature of agreement or 
consent. — In order to constitute the offence punish- 
able under 3. 215 of the Indian Penal Code, it is neces- 
sary that the person who is willing to take and the 
person who is willing to give the illegal gratification 
must agiTO not only as to tho object for which the 
gratification is to bo given, but also as to the shape 
or form tho gr.atification is to take. Queen-Eupeess 
V. Chittae . . I. L. B„ 20 All,, 389 

— a. 217. 

See CuABOE — Alteration oe Amend- 
ment op Chabge. 

p:. L, B„ 2 Bom., 142 

1. ^Direction of law — Disobe- 

dience of public servant — Omission to give inform- 
ation of offence, — The direction of law mentioned 
in 3. 217, Penal Code, means a positive direction of 
law such as those contained in ss. 89 and 90 of the 
Criminal Procedure Code, 1872, and cannot be made 
to extend to tho move, general obligation on every 
subject not to stifle a criminal charge. In the 
matxeb op Ramanihi Natab 

[I. L. R.,lMad., 288 

2. JPuhlic servant disobeying 

direction of law with intent to save person froin 
punishment — ^Evidence of such person’s offence . — 
It is sufficient for the purpose of a conviction under 
a. 217 of tho Penal Code that the accused has know- 
ingly disobeyed any direction of the law as to the 
way in which he is to conduct himself ns a public 
servant, and that he has done this with the intention 
of saving a person from legal punishment ; it is not 
necessary to show that in point of fact the person so 
intended to be saved had committed an offence or was 
justly liable to legal punishment. Empeess v. 
Amibuddin I. L. B., 3 Calc., 412 : 1 C. L. R., 483 

3. Proof of offence under . — 

It is only necessary for a conviction under s. 217 of 
the Penal Code to show that the prisonei^knew that 
the person he released was in danger of punishment, 
and that the prisoner released such person with the 
intention of saving him. Queen v. Abdool J albee 

(_ W. R., 1884, Or., 6 

s. 218. 

See Cases undeb False Evidence- Fab- 
EioATiNG False Evidence. 

See Fobgeby . I. L. R., 5 AIL, 553 
[I. L. R.,8 All., 653 

See Police Oppicee . 15 W. B., Cr., 17 

3 . 220 . 

See Abbest— Ceiminal Aebest. 

[I. L. B., 10 Bom., 506 

See WSONGPUL CONPINEMENT. 

[9 Bom., 346 
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apprehend a person accused of committing murder, 
n itsidc the village of which he is chowkidar such 


instance of a private person is not punishable under 
8. 221 of the Penal Code Eupbess op IiniiA i 
Kauu L L R , 3 All , 60 

B 223 

See PxJBiio Sketant 7 W R , Cr , 0$ 
8 224 

See Sektence— Oek&eal Cases 

[8 W R , Cr , 86 

88 224 22S, 223 

Set Cases vioieb Escape pbou Cttstodt 
See SEKTEKCE— 'CCMtTLATlTE SEMEKCBs 

[3 B L R.. A Cr . 14, 15 note 
8 227 

See J0BI8WCXION Op CBIMINAt COUBT— 
OpPSKCEB COMUltTBD OMiT PABTET 
OEE DisiBiOT — T hepi 8 Bom 366 

8 228 

See Afpeai. ik CBiutifAt Cases— Cbi 
MINAI. PBOCGOrBS CODES 

[4 Mad , 140 

See Cases uvder Covteupt op Coobt — 
Pehal CorE B 228 

See Ceiiiivai. Procedbee Codes ss 480 
481 482(187’ ss 435 43G 

[13 B L K , Ap , 40 

See ilAOISTBATE JOBISDICTIOV OP — 
PoWEBS OP Maoistbates 

[XL R, 16 Mad. 131 

See SbITTEVCE— I MPBI8 osal EKT — III 
PHI«0’VMENT GBSEBAEIpT 

[10 W R , Cp , 47 

— S3 230,231 239 241 

See Counieepeitinq Coiv 
s 260 

See CODNTERPEITING GOTEBVMENT SlAKP 
[2 "W R , Cr 65 

ss 284,286 

See EIGHTS AND IIeabuees Fbattbu 
lEVT USE op 1 Bom , 181 

[18 W B, Cr, 
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—coviinued 
B 268 

See OJnsBUsa 7 Rom , Cr , 74 

See Cases undee Ndisawce— Pttbiio 
Nthsance ukdee Penal Code 

B 269 

See C0STBA.0 T Act a 66 

[LL R 14 Bom, 147 
See Pdblic Health Oppence appect 
INO I L H , 7 Mad., 276 

[I L B 11 Bom , 59 
I L R , 24 Cale , 494 

1 8 277 — Ptioltc sprtnff — Reservoir 

— Strtiotnff hranchet i» rtter for jisTiing purposes 
— ^The words pnblic spring or resenoii used in 
e 277 of the Penal Code do not include a public 
nver The strewing of nranches mar verfor fishing 

I purpose held therefore to be no offence under that 
section Eupbess t Halohddb Foboe 

[L D R , 2 Cala, 383 

2 ConfiHtiout stream tnrner 

ied^The term public spring ms 2 7 of the 
Penal Code dors not include a contmuoas stream of 
water ruDomg along the bed of a nver Qdeeit v 
Titti Chozean I L R , 4 Mad , 229 

1 B 279— Jfa#4 driung or 

onpuhUe t 4 ^ — The actual driver and not the owner 
of a carnage is liable under s 279 of the Penal 
Code in rase of a collision and ici)ary to another arts 
ing out of raeb dming Labbtmobs v Pebnendoo 
DboRai Z4WB., Cr,32 

^ 2 Rash rid ng on a public 

t ay —The accused uas coniieted of rash nding on a 
public wav under s 2 9 of the Penal Code (Act 
XLV of 1860) He contended that his conviction 
was bad on the ground that there was no proof that 
any person was on the road in question at the time 
when be i as alleged to have ridden in a rash or 


struck at by s 279 of the Penal Code and was 
included withm its terms Queen Eupbess 
Hohmu'iji Howboji Lobd 

[I L R , 19 Bom , 716 

282 

See Chaege— P oBirop Chaege— Special 
CA8F8— Pdblio "afetp Opfencb ap 
pEoiiNO 1 Bom , 137 

s 283 

See NmsANCa — P ublic Nuisance uhdep 
1 en/l Codf 1 L B , 14 Calc , 666 
[I L H, 20 Calc, 666 
I L R, 20 Mad, 433 

1 Obstructing public viaj — 

Fa I re to prote mjury — The accused wiie charge 1 
generally w th obstruct on In a public way no dangir, 
10 p 
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— CQniiuucJ. 

obatnictioa, or iiiiury briii;^ to Imvc been 

Ciiuai-d to siiiy piTaon, iiinl Wiivo buuiuwrily couvictcil. 
Jleld t!);vt tlio coiuiclion ckviUI not bo aubtained 
vuulor s. 283 of tbo Peiuil Code. In Tin: mattku op 
KMvnBSa f. Eam SiNUU . . 11 C. L. R., Gia 

2. Obs)ructiiij public' road — 

^preadiuj ttshUip-iii'ls 1;/ roudiide — To spread liab- 
iuj; nets by tbo side of u tliorouo;bf:ivo iii a town ism t, 
without proof of obotnictiou cAuaed to any pArtieuIar 
person or class of pei-iions, on offetice under a. 2S3 of 
the Penal Code. QUBiiN e. Kii.vuini lIoiniN 

[1. L, E., 4 Mad., 235 

3. and 33 . 208 and 290— 
Obstruclioii on tidal uacigabla river. — Persons 
placing a bamb.'o atockado iioivsa :i liild navigable 
river for the purposes of fishing, aUhough leaving in 
such stockade a narrow opening for the pas&ige 
of boats, which p.isaige was, however, kept closed 
except on the actual passage of a Itwt, were charged 
at the instance of a aub-divisioual officer with causing 
an obstnictiou under a. 283 of the Penal Code. Ileld 
that, although it was doubtful wlietber s. 283 applied 
to the case, they bad committed an oft’cnce under 
a. 2CS of the Penal Code, and were punishable under 
5 . 29i) of that Code. I.i the m.vtteu de the teti* 
TlON OP U.Mran Cu.\noi:a Kah 

[I. L. E., 14 Calc,, 658 

•4. • Ohslruclion in a public Wat/. 

— ^Tho accused was charged generally with obstruet- 
iug a public way, no danger, obstruction, or injury 
being alleged to have been caused to uuy person, nor 
was there any char evidence that the way was a 
jmblio w-ay. Held that tins conviction under s. 283 
of the Penal Code could not bo sustained. Quekn- 
Ein’BESs r. Beni 1Iadii.ui CiiAKuAVAnTi 

[L L. E., 25 Cale., 275 

S. 285 — Injurp — Injury to prO' 

perty. — The word “injury ” (rashly caused by fire, 
etc.) in 8. 2S5 of the Penal Cede includes any 
harm illegally caused to the property of any person, 
and is not confined to injury to the person oulv. 
llEa. V. Natha Lala . " .5 Bom., Cr., 67 

- ss. 286, 289. 

See Xeoiigence ■. . 3 Mad., Ap., 33 

[19 W. E., Or., 1 
L L. E., 8 Mad., 421 

S.289. 

See Episance— Unheu Ceimi.vax Pbo- 
cedtjue Codes . 9 B. L. E., Ap., 36 

— BS. 290, 291. 

See Cases dndkb JJeisanoe — Pobeio 
N cisiNCE dndeb Penal Code. 

See Sentenpe — Impeisonment — Isipbi- 
8 ONXISNT IN depault op Fine. 

[5 Bom., Cr., 46 
I. L. E., 6 Mad., 167 

80. 292, 293. 

See Obscene PuBiiiOATroN, 

[I. L. E., 3 All., 837 
■I. L. E., 20 Bom., 193 
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88. 292 , 294. 

See THAN.SPEB OP Cbuiinae Case— 
Genebal Cases. 

[L L. E., 1 Calc., 366 

g. 294A. 

See Con iBAOp— W age UTNO CoNriucis. 

[1. L. E., 22 Mad., 212 
See Loxtebp . I. L, E„ 10 Bom., 97 

s. 295. 

•S’ce StATDXES, CONSXUUCXrON OP. 

[I. L. E.. 17 Calc., 852 

38. 295, 293, 297. 

See Casks under Religion, Oppbnces 

BELATING TO. 


— a. 297. 

See Tkbspass— Geneeab Cases. 

[L L. E., 3 Mad., 178 

3 . 209. 

See COLPABEK HoinciDE. 

[11 W. E., Cr.. 3 
I. L. B., 2 AIL, 522 
1. L. E., 3 All., 776 

— 8S. 299, 300. 

See Attempt to commit Ofpencb. 

[4 Bom., Cr., 17 

Sec Culpable Homicide. 

[L L. E., 1 Bom., 342 

- s. 300. 

See Ck'Boe to Juet— Special Cases 
— Culpable Homicide. 

[9 vr. E., Cr., 72 

See Cases undeb Culpable Homicide. 

— SB. 300, 302, 304, 304A. 

Skp. Casb.s undeb Muedee. 


— • s* 302. 

See Attempt to commit Oppbnoe. 

[I. L, E., 15 Bom., 194 

See JUBISDICTION op Ceiminal Coubt — 
Opfewces committed only PABTLY IK 
one Distbict— Abetment. 

[L L, E„ 19 Bom., 105 

_ s. 304. 

See Chabge to Juby — Special Cases — 
Culpable Ho.micide. 

[6 B. L. B., Ap., 86, 87 note 

See Gases undeb Culpable Homicide. 


See JoiNDEB op Chabges. 

[I. L. E., 2 AIL, 349 


— ss. 304, 304A. 

See HuBT— G bietous Hubt. 

[I. L. B, 18 Calc., 49 
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304A. 

See Cacsino Death dt Neohgehcb 

[L L. R., 18 AU , 472 
See Cases tjuDEa Ctilpadeb Homicidb. 


-B. 808. 


See Abetment 
5 307. 


SN.'w.aie 
[1 Agra, Cr., 21 


See Attempt to commit Opekncb 

[4 Bom , Cr., 17 \ 
1. 1j K., is Bom, 194 
I. L. B , 14 AIL, 38 
I. L. E.. 20 All , 143 I 

See Sentence— Tbanaportatiov I 

L7 W. B., Cr., 41 I 

B. 309. 

See SENTENCE— iMPBISONMEKt—IUPBl 

80NMBNT AND FiNB . 1 Bom , 4 

See Suicide . I. Ii B , 8 Mad., 6 
8 813 

See MISOABBIAOE 15 W. E , Cr , 4 
[19 W. R , Cr , 33 
I. It R., 9 Mad , 369 

68. 314, 317. 

* See Mobdeb . 10 W. R, Cr , 52, 69 
8. 317. 


See Abandonment of Childben 

(18 W R , Cr , 13 
1. 1*R., 18 AU,304 

B. 318. 

See COSCEAtMEBT 0? Bibth 

[4 Mad , Ap , 63 

88. 310, 338. 

See Cases ukdeb Hurt. 


— s. 323. 

See COMPODNDiNQ Ofpbacs 10 Bom , 68 
See CuiTABEE Homicide • 

[I. L R , 2 All , 632, 766 
I Xi R, 3 All, 597 
See SiOTiso I Ii. R , 38 Calc , 074 


—8. 324. 

See Cbasgb— Fobm op Ceaboe— Sfeciad 
Cases— Hubt 4 Mad , Ap , 6 

See SBNTE>CB — CcUELATlVB Sentsncis 

[1 L R . 6 Calc , 718 
7 W B., Cr., 60 
I. Ii.R,llCalc,349 
Ll>.R,l2Calc,495 
I Ij R. 16 Calc, 442 

— 8S. 326, 326. 

Rbvibion—Cbiminai. Cases— Cojoni- 
MENT I. X>. R., 16 Bom,, 580 
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See Rioting . I L R , 24 Calc , 686 
See Sentexob— CojiirLATiTE Sentences. 

[I L R , 6 AU , 121 
I L R , 7 All , 29, 414, 767 
I L R, 9 All, 645 
I L R,16 Calc, 725 
1. L. R , 17 Bom , 230 

^ S. 328 and b. 81 — Causing unwhole- 

some thxng to be taken intent to injure — Keld 
that a peisoQ who placed m his toldy*pota ]uice of 


an act be’ done without any ciiminal inteatioa to 
cause barm,” it is not an offence did not apply to the 
case Reg v Dbania Daji 6 Bom , Cr., 59 

8. 330 

See Abetment L L R , 20 Bom , 394 
83. 332, 333 

See SENTENCB — CCMCLATITE bENIENOSS 

[I L R , 19 Calc , 106 

B 33? and 8S 99, 147, and 323- 

I Crtininaf Procedure Code ts 65 86, and 

114 — Public servant tn the execution of his duty as 
suth — Arrest mthout sufficient authority but t» 
yood failh—AssauU on j^o^tce makinj arrest-— 
KtqlU of />r»iafed(^ence — A wanant was issued by 
a Magistiato for the arrest of one D under s 114 of 
the Code of Ciimiual I’loccdure The uairant was 

I eent to a certain thana to be executed It was there, 
after being copied into a book kept for that purpose 
at the thana made orcr to a particular constable for 
I cxecutiou When the constable to whom the warrant 
I had been made oier had left the thaua it was dis* 
I covered that D was )u a village other than that in 
which he had been supposed to be. Thereupon the 
<^cer temporarily lu charge of the thaua made a 
copy from the book at tho thana, endorsed ou the 
back the names of one N and some other constables, 
and having signed the endorsement, sent Jd and the 
others out with this papei to aiiesti). and hts 
companions anested Z> , but as they weie returninp 
with Imn lu custody, some of D’s friends, aided by D 
biirself, attacked them, lescued i>, and caused hurt 
to the police Held that the police officers cou- 
cemed in arresting D under the circumstances abov c 
described vveie not acting in the lawful discharge of 
tiieir duty within the meaning of s 332 of the Penal 
Code, so as to reuder the accused liable to conviction 


the Code The words" in tho discharge of his duty 
10 p 2 


TOI, IT 



(UUX . JiLV OP 1800) 

lie iiTViiafc ” 5)1 tlie curlier portion of 
Pciiul Code nieuii ia tho diachargo of a 
by law oa siicli public sers'aafc iu the 
ami do not cover an act done by him 
itader colour of hia ollicc. Quern v, 
Cox, C. C., 8, referred to. QtrKEx- 
‘”‘11* , I L. E., 18 All., 240 

.338. 

.'irAEOK—Fonjt oi? CirAHOi;--Si*i:crAr. 
HE3— Paiitto SAVKTi', Oin’E.vci: av- 
crr.vG ... 1 Bom., 137 

I. 338, 337, 338. 

’DT.PABEE HOMICfDB. 

[1. Ij. E,, 4 Calc., 764 
. 339, 340, 341, 342. 

\’'K0^•0?UI, ItnaTItAINT, 

[10 W, E„ Cl*., 20.33 
24 W.E,. Cr., 61 
I. 3j. E., 12 Bom., 377 i 
I. L, E., 24 Calc., 885 
4 C. W. N-., 49 

. 339, 340, 342, 346. 

’’noxaFPt Co.vFrxEJfB.vT. 

[I. Ii. E„ 9 Calc., 221 
I. L. E., 13 Bom,, 376 
I. li. E., 19 Bom., 72 

344, 

ixTEKCE— F ine . 1 Bom., 39 

NJiAlTFUIi C0.MPini3I0N, 

[I. JL. E., 19 Calc., 572 

552. 


PEITAB code (ACT XBV Op isaov 

— oonftnueil, ' 

See SEira^CE— Cuimr,ATivE Sentences. 
[3 B. L, E., A. Cr., 14, 15 note 
l4W.E..Cr„l9' 
I. D. E., 12 Calc,, 495‘ 
3 C. W, E-„ 174 
See SmnrAnr I'ihae . 23 W. E., Cr., 3 
Sea Uniaivece Assejijbey 7|3Sr, W,, 209' 
a. 354, 

Sea Have . I. L. E,, 5 Bom., 403 
— S3. 861-388. 


See Cases itndeu KiDNArriNO. 


83. 306, 308. 

Sea Ckaroe to JcKi'—SrEcrAi Cases — 
Kidnapping . I. L. E., 14 All., 25 

See CaiMiNAE PnocEDintE Codes, a. 238. 

[1. L. E., 20 Calc,, 483 
Z L. E., 22 Calc., 1006 
S3, see, 368. 

Sea JDJtrsDiCTlON op Cbiminae Codht — 
Oppenchs committed oney paetey in 
ONE District — Kidnapping. 

[Lli. E., 18 All.,350 

— s. 309. 

See Sentence— C canjiATirE Sentences. 

[7 Mad,, 375* 

— a. 370. 

Sea Cases pndeb Seatbey— Cbiminal 
Cases. 


— a. 372. 

See JOINDEH OP Chaeges, 


iSACET ON PCBEIC SeBVANT. 

[I. L. E., 9 Bom., 558 

'OMPEAINT— WlTjIDRAir.VE OP Co.M- 
NT AND ObEIOATION OP MAGISTRATE 

[EAR IT . I. L. E,, 5 Mad,, 378 

CRT— Cafsing Hurt. 

[7 B. L. E., Ap., 25 

INTENCE — CUMUEATITE SenTBNOES. 

[I. D. E., 12 Mad., 36 

SENTENCE — Imprisonment — Bt- 

ONJtENT IN DEPAOTT OF PiNE. ' 

[16 W, E., Or., 42 

fEA^PUI, C'OMPUESION. 

[I. D. B., 19 Calc,, 572 
53. 

3 AUET ON PfbEIO SERVANT. 

[13 W. E., Cr., 49 
I. D. K., 9 Bom., 558 
I. L. E., 26 Calc., 630 
3 C. W. N., 627 
s'GAE Escjse Act, 18?8 , s. 4. 

[I. D. E., 24 Calc., 324 , 


I [I. L. E,, 12 Mad., 273 

1. — _ SeUi7iff or hiring minor for 

purpose of prostitution, — To constitute an offence 
under s. 372 of the Penal Code, it is not ne- 
cessary that there should have been a disposal 
tant.aniouut to a transfer of possession or control 
over the ininoi‘’3 person. Beg. v. Abunaoheeeam: 

£1. L. E,, 1 Mad., 164 

2. — — ' Dedication of minor girl to 

service of 'temple — Disposal for purposes of pro- 
stitution. — Deld that the dedication of a minor 
"ill under the age of sixteen years to the service of a 
Hindu temple, by the performance of a religions 
ceremony, where it was shown that it was almost in- 
variably the case that girls so dedicated led a life of 
prostitution, w’as a disposing of such minor knowing 
it to be likely tliat she would be used for the purpose 
of prostitution within the meaning of s, 372 of 
the Penal Code. Eeg, Jaiei Bhavtn 

[6 Bom., Cr., 60- 

3. Disposing of and receiving 

girls for purpose of prosUtution. — The prisoners 
were convicted, the one of disposing of, and the other- 
of receiving, two children, females under the age of 
sixteen years, with intent that such females should 
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evidence 
end re 

o ej o purpose 

of being brought up ns danung girls Beld that 
-offences under ss i72 and a73 of the Penal Code 
had been committed and that the prisoners were 
properly convicted Ex fabtb PXDUAVaTi 

[5 Mad, 415 

4. Illegal dttposal of a mtttor 

—BfdicaUon ofdancmq gtrl to temple — Adaneing 


not take place Held that the above facts cousti 
tuted primd facte evidence that an offence under 
Penal Code 8 3 2 bad been committedbythedancing 
woman the manager aboveuamed and the parents of 
the girl Sbimtasa i AirKi8t.ui 

* [I L R , 15 Mad . 41 


marriage with an idol It appeared that a Basivi is 
incapable of contract ng a lawful marruge and ordi 
uarily practises promiscuous intercourso with men 
and that her sons succeed to her father’s property 
Held the accused had committed an offence under 
Penal Code s 372 Qo£sk EuraEsa v lUsiVA 

[I L B , 16 Mad. 76 

0 - Illegal dupoeal of a mtwor 


kotbn m rasi office to which dut es more or less 
connected with the preparation of piovtsionB of the 
-temple were attached The manager before whom 
the girl had sung and danced ordered that she be 
placed on the pay abstiact like other dancing girls 
she was employed in the abovementioned duties 
, I ' 

. • l| 

1 i 1 , V ' 

girl sang and danced in the temple received w^esuid 
wore a bottu (an emblem of maniage) The U^is 
trare upon these facts refused to frame a ebs^ 
against the manager of the temple and the adoptive 
mother of the minor under the Penal Code s 373 
Held per CoixiNS C J (Fabeeb J dissenting) 
that the Magistrate should ^ve framed a charge On 
a petition under the Cnmmal Procedure Code 
ss 435, 439 preferred by the complamant who was » 
dismissed servant of the temple after the proseentum 
had been peudmg for two years it appeared tl»t the 
girl had suffered no harm Held that whether or 
not the Magistrate should have framed a charge the 
High Ccuit u as not bound to send the case for re trial 
5BINITA8A c Amnasami L L B, 16 Mad , 323 
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7 Minor Illegal dtspotal of — 

I)ediept*on oj a minor to the service of a temple 
f tth the knouledge that she was Itkelg to he used 
for immoral purposes — Dancing girls — The accused 
dedicated his minor daughter five or six years of age 
to the service of a temple as a dancmg l^irl The 
evidence showed that dancmg girls attained to a 
temple ss a rule led immoral lives Held that these 
facts were snfficient to constitute an offence under 
s 372 of the Penal Code Queen Eupbess v Tippa 

[L L K., 10 Bom , 737 

8 and s 373— OJtaminy 

possesstxon of minor for purpose of prostitution — 
The prisoner was tried upon a charge of having 
obtamed possession of Do vlat Bee a mmor aged ten 
years with intent that she should be used for an 
U) lawful and immoral purpose — that is to say for 
the purpose of illicit intercourse — andbavmg thereby 
committed an offence under s 373 of the Penal Code 

Dowlat 
plicane 
accom 
ny and 
The 

girl wet fc willingly with the prisoner and both were 
detected id the act of hav mg sexual intercourse The 
gul Iiad gone out w itLout permission had not attained 
the age of puberty and the evidence tended to show 
that the girl had not before had sexual connexion 
The jury convicted the pnsouer Held by the 
High ^urt that the case proved against the 
prisoner did not make out the offence charged Queen 
V Shaiz All 6 Mad , 473 

9 Letting to hire a girl under 

s xteen for immoral purpose for one occasion — Pro 
si iution for a course of life Criminal Procedure 
Code (Act X of 1SS2J s 273 A young prostitute 
under sixteen years of age was brought to a house of 
assignatiOQ by the accused at the reijaest of the 
complainant and for his supposed use on that one 
occasion it not being contemplated that the girl 
should be sold or let out for a period of employment 


habitually for the purpose of mdiscrimiuate sexual 
intercourse Dowlat Bee v .SiaiX? Ah 5 Mad 
473 followed Queen Empeess v Sukeb Raub 
[I L B., 21 Calc , 97 

10 06/aini»y possession and 

disposing of minor for purposes of prostitution.-— 


that S might take up the trade of a prostitute , they 



( C707 ) 


DIGEST OP CASliS. 


( 6708 ) 


PENAL CODE (ACT XLV OP 1800) 
— continuctU 

thcroinet J', a public wonum, with wliom they went 
to J'lbiile, and wlio iidzotlucul vititors to 6’, and 
reccivtd the money paid by them in exchange for (he 
board and food hupplied to S’ ami A. N waa convicted, 
under a. h72. I’oiml Code, of disjiobing of a minor for 
the purpose of prostitution, and .7 was convicted, 
under s. d7d, renal Code, of obtaining pohstasion of a 
minor for the purpose of pioatitution. Iletd per 
.fACKdON, J., that on the facta piovid no offeace was 
committed under the Penal Code, l^cr Gxovrk, J . — 
N and J were lotli guilty under t.a, 372 and .'t?.'} 
respectively, and their appeals should be diainisscd. 
Quun.N' r. Nol•I!JA^• 

[0 E. L. E., Ap., 34 : 14 W. E., Cr., 39 

11. Jiupiiip or selfinp minor 

for the purpose of proslilution, e(c. — Certain per- 
hons, falsely represeutiug that a minor girl of a 
low casto was a member of u higher castoi imlnced 
a member of auch higher caste to take her in marriage 
and to pay money for her in the full belief that such 
represeutatiou was true. Ilcltl per Stuaut, C.J., 
that such persons could not bo convicted on th(.st» 
facta of olTcucea under ss. 372 and 373 of the I’enal 
Code. Per Oliomno, J., ami SxiaifiUT, J., that if 
such girl was disposed of for the purpose of marriage, 
it could uok he saU), because the marriage might be 
invalid under Hindu law, that'suchporsotisacted with 
the intention that she should be employed or used for 
the purposes of prostitution or for any unlawful and 
immoral purpose, or that they knew it to be likely 
that she would bo employed or used for sucii purpose, 
and consequently they could not be convicted of an 
offonco under those sections. Per Peabson, J,, aud 
Spankie, j., that such girl ha\ iug been disposed of 
for the purpose of marriage, although the marriage 
might be obiectionable under Hindu law, it did not 
appear that it was wholly invalid, aud therefore such 
intent or knowledge could not certainly be presumed, 
and such persons could not be convicted of offences 
under those sections. Eupbess of India r. Ski Lad 

[I. L. E., 2 All., 694 

12. — and a. 373 - Obtaining a 

minor for prostitution — Pancing-girl caste — Adop- 
tion. — A woman, being a member of the dancing- 
girl caste, obtained possession of a minor girl and 
employed her for the purpose of prostitution ; she sub- 
seeiueiitly obtained in adoption anothn' minor girl from 
her parents, who belonged to the same caste. She and 
the p.arentB of the second girl were cbargedlogethcr 
under ss. 372, 373 of the Penal Code. The charges 
related to both girls. Seld that ss. 372, 373 of the 
Penal Code may bo applicable in a case w'here the 
miuor concerned is a member of the tl.ancing-gu'l 
caste. Per Mdttusami Axtae, J. — It would be no 
offence if the intention was that the girl should be 
brought up as a daughter, and that, when she attains 
her age, she should be allowed to select either to marry 
or follow the profession of her prostitute mother. 
QfEEN-EMPBESS V. EAlIAHirA 

[1. L. E., 12 Mad., 273 

13. Disposing of a minor for 

immoral purposes — Abetment — Ofjence committed 
ovt of British India. — A minor girl under the age of 
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j — continued, 

j sixteen years was taken by accused No. 1, under the 
I direction of accused So. 2, fiom Sholapur to Tuljapur 
! (in the f\i'/,.un's ti rritory), and there dedicated to the 
, goddes.! Amba, with intent or knowing it to bo likely 
that the minor would be used f(>r purposes of prosU- 
j tution. J he Dist.’ict Magistrate of bbolapur convicted 
i accused No. 1 of an olfeuce under s. 372 ami accused' 

{ No. 2 of abitmcut of tho offence under ss, 372 and 
i 103A of the Indian Penal Code, ami sentenced them 
! each to ai.x jnonths’ rigorous imprisonment. Jleld 
that there was no offence committed in British India, 

I and therefore the accused No. 2 was not guilty of 
uhotment, and s. lOSA of the Penal Code had no- 
application to the present case. Mere intention not 
followed by any act cannot constitute any offence, and 
an indirect preparation which does not amount to an 
act which amounts to a conunencement of the offence 
does not constitute cither a principal offence or au 
attempt or abetment of the same. Tho intention of 
either of the accused while they were staying at 
I Sholapur did not constitute any offence, and thek 
removal with the girl to Tuljapur did not by itself 
constitute an abetment. Queen-Empress v. Baku 

[I. L. E„ 24 Bom., 287- 

s. 373. 

6'ee Cheatino ur Pebsonation. 

[7 W. JR.. Or., 55 

Nee Hindu Law— Custom — Adoption. 

IT. L. K., 19 Mad., 127 
L L. K., 21 Mad., 229' 

1, ■ Obtaining minor for pur- 

pose of prostitution — Soliciting a girl to sexual 
intercourse.— S. 373 of the Penal Code is not appli- 
cable to a case where a man solicits a girl to have 
se-xnal intercourse with him and having no other 
intention or purpose iu riew. Qceen v. Bhutia 

[7 N. W., 295-’ 


2. — Obtaining possession of 

minor for purposes of prostitution — OJTence defined 
bg above section explained . — To constitute the offence 
provided for by' s. 373 of the Penal Code, it is 
necessary, first, that a minor under si.xteen years 
of a"-e shall be bought, hired, or otherwise obtained 
possession of, and, secondly, that tho minor shall bo 
bou»ht, hired, or otherwise obtained possession of,, 
with the intent that the same miner, while still under 
theafcof sixteen years, will be employed for the pur- 
poses of prostitution, or with tho knowledge that it is 
likely that the said minor, while still under the age of 
sixteen years, will be employed or used for an unlawful 
iiiid immoral purpose. The offence is complete _so- 
sooa as the obtaining possession, with the requisite 
intention or knowledge, of the minor is accomplished,, 
though tho minor may not enter upon prostitution 
until years after she has attained maturity, or may 
never enter upon such a profession at all. Deputg 
Legal jRemembrancer v. JKaruna Baistoti, I. L. B-t 
32 Calo., 164, approved. Quebn-EmpbES3 v- 
Chanda . - . I. L. E., 18 All,, 24 

3, , — and s. 372 — Buging minor 

for purpose of prostitution — Intention, Proof of 
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Onut of 'pTOxxttg guxUg \n1enhon vn ease of sale of 
xnxnor for purpose of proiUtutxon — lEixdertee Act 
(I of 1612), s 1 (j6 — Inordtrlo coustitutcaa c^ence 
«uder e 373 of the Penal Code, it is not necessary 
Uiat tliD intention or knoiiUdge of likeliliood as to 
the employment of the unnoi for purposes of 
prostitution should be with reference to (mplo^ment 
either immediate or at some definite and not very 
remote future period, butauiffiiiceutidcrtheeectioa 
Is complete as soon as a girl is purchased with the 
guilty intention or knowledge of likelihood that she 
Mill, while still a minor under the age of sixteen 
years, be employed fur that purpose, altboagh the 
point of time for such eu ploymcnt mav he remote 
by leasou of her physical incapacity for the purpose 
if, the father of two girls, twins about a year old, 
sold oue of them to A, a prostitute, for 119, and 
uitlii I ten days of such sole also sold her the other 
fyr il 14 iC was shown to have previously purchased 
another child whom she had brought up from her 
infancy, and who was then living with her and 
leading the life of a prostitute Doth S and K 


an innocent reason for her purchase of the girl H 
and AT were tried jmtly, M being charged with an 
offence under s 373, us, selling the guls for the 
purpose of prostitution, and E with an efTenco 
under s 373, tts, buying for the same purpose. 
Neither was chained with abetting the other The 
two confessions were used as evidence, and there was 
other evidence tending to prove the inteniion and 
guilty knowledge, ihe Deputy Magistrate convicted 
each of the offence with which they were charged 
On appeal the Sessions Judge accjuitted K on 
the ground that the offtoce under s. 373 could not 
be committed unless the intention was that the minor 


cnee to a period some twelve or fourteen years after 
the purchase when the minor became capableof being 
used for that purpose lleld’ior the reasons above 
stated, that the acquittal on that ground was eno* 
ncous Held, further, that having regard to the 
cucumstances under which the confession of E was 
given and retracted, it was open to suspicion, and 
could not safely be acted upon, and that the con- 
fession made by M was net legally admissible against 
her, as they were not being tried jointly for the same 
offence SeH also that having regard to the pro- 
visions of s 106*111 (a) of the Evidence Act, and 
to the fact that there was evidence apart from the 
confessions, which tended to show the knowledge and 
lutentiOD which the character and circumstances of the 
act suggested, the onus laj on K to show that the 
intention was other than that which the act suggested, 
01 that the employment of the girls as prostitutes was 
not intended till after they had attamed the age of 
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sixteen years, aud that, as she had failed to show 
this, and the evidence all tended the other way, 
the acquittal was erroneous aud must be rertrsed 
Dbfutt Legal Reu^mbbavceu e Kauxtka 
Baistobi L L. E , 22 Calc., 164 

4. Ohtaxnxna a gxrl under 

the age of 16 for purposes of prostitution— Eudence 
of intent . — In a chaige against a dancing girl under 
9. 373 of the Indian Penal Code for having pur- 
chased a young girl with intent that she would be 
used for the purpose of prostitution oi knowing it 
to be likely that she would be so used, evidence was 
given of the fact of purchase for a consideration, and 


dancing^irla ever having been married On its 
being contended that there wr a no evidence of intent 
to support a conviction under s, 373 of the Indian 
Peou Code , — Seld that there was evidence before 
the Court to support the conviction Queen* 
EuEBEsa \ Faba 8ani . I. L. B., 23 Had , 159 

8. 374, 

Set Dklawttjl Couevlsiok 

[I. L. B., 19 Calc , 572 

3. 876. 

See Ba?£ . L L. B , 5 Bom., 403 

— s. 376. 

See SESTENCB—TBANSrORrATION 

C1B.I,.B,A. Cr,5 

a. 377. 

See UvhATUEAL Oeeevoe 

[I L B,a A11,204 

8.378. 

See Paltnebssip PaoFEBTr. 

^13 B. L B , F. B , 307, 308 note, 310 note 
See Post Office Act, 1866, s 48 

[I. L. B., 14 Mad , 229 

88. 378-381. 

See Cases unseb Tqbft 
8.379. 

^ee CnABQE — A ltebation ob Aueksusnt 
OF CBABaB . L L. B , 17 Bom , 369 
Cl L. E., 27 Calc , 660, 990 

63.379,380. 

See SxEiEncE— CuuuLATiTE Sentences 
[ 3 -W, B., Cr., 10 
1 Bom , 87 
9 Bom , 172 
r.L.B,XBom,2I4 
I. L. E., 10 AIL, 146 

B. 380. 

See Betision — Cbiuinal Cases — Se>i- 
TEKCta . B. Ii E., Sup. VoL, 488 
See Sentence- Fine . 16 "W. B., Cr., 17 







PENAL CODE (ACT XLV OP 1800) 

— continued. 

— Bs. 383—387, 

See Cases undeb ExTOBTioif, 

s. 391. 

See RioxiNa . I. L. B,, 15 AIL, 22 
s. 394. 

See Sentence — 'I'banbpobtation. 

[7 W. E., Cr., 41 

SB, 396, 398. 

See Chaboe— Ameration or Amend- 
ment OE Charoe. 

[1. li. E,, 17 Bom,, 309 

See Charge to Jury— Speoiad Cases — 
Dacoity . I. Ii. E., 25 Calc., 711 
2 C. W. N,, 309 

S3. 395—402. 

See Cases under Dacoity. 

s. 401. 

See Charge to Jury— Speoue Cases — 
Belonging to Gang op Thieves, 

[6 Mad., 120 
I. L. E., 27 Calc., 139 

See Thept . I. L. E., 27 Cale., 139 
[4 C. W. N., 97 

s. 403. 

See Post Oppioe Act, s. 48. 

[I. L. E., 14 Mad., 229 

See Stolen Property— Oppences re- 
LATINO TO . I. Ij. B., 11 Mad., 145 

See Thept. 

[I. Ij. E., 15 Calc., 388, 390 note, 392 note 
I. L. E, 22 Mad., 151 
I. L. E., 17 Calc., 852 

SB. 403—409, 

See Cases under Crihinal Breach op 
Trust. 

See Cases under Criminal Misappro- 
priation, 

See Jurisdiction op Criminal Court — 
Oppences committed only partly in 
one District — Criminal Breach op 
Trust . I. L. E., 13 Bom.', 147 

SB. 404, 405—408. 

See Compounding Oppbnce, 

[7 Mad., Ap., 34 
6 C. L. E., 892 
I. Jj. E., 1 Mad., 191 

8.405. 

See Partnership Property. 

[13 B. L. E., 307, 308 note, 310 note 

s. 408. 

See Charge — Poem op Charge— Special 
Cases — Criminal Breach op Trust, 

[I. L, E., 24 Calc., 183 


PENAL CODE (ACT XLV. OP 1860) 

— continued. 

See Jurisdiction op Criminal Court— 
Oppences committed 'only partly in 
ONE District — Crijiinal Breach op 
Trust . I. L. E., 19 AIL, 111 

a. 409. 

See Bankers . I. L. E., 10 AIL, 88 

See Charge— Form op Charge— Special 
Cases— Criminal Breach op Trust 
AND Misappropriation. 

[I. L. E., 17 A^L, 153 
I, L. E., 18 AIL, 116 
I. L. B„ 24 Calc,, 193 
2 C. W. N„ 341 

See Verdict op Jury— Power to inter - 
PERE WITH Verdicts. 

[I. L. E., 19 Bom., 749 

gg. 409—414. 

See Cases under Stolen Property — ' 
Oppences relating to. 

■ s. 411. 

See Charge-Form op Charge — Special 
Cases — Stolen Property 1 Bom., 95 

See Charge to Jury — Special Cases — 
Stolen Property. 

[I. L. E., 15 Bom., 309 

See Magistrate, Jurisdiction op— Com- 
mitment TO Sessions Court. 

[I. L. E„ 11 AIL, 393 

— SB. 411, 414. 

See Sentence — Cumulative Sentences. 

[4 Mad., Ap., 14 
I. L. E., 11 Mad., 393 

SB. 415, 416, 417, 419. 

See Cases under Cheating by Pebsona- 
' 'tion. 

- S3, 415, 417, 419, 420. 

See Cases under Cheating. 

ss! 415, 419, 420. 

See Forgery . I. L, E., 19 380 

• [I. L. E., 13 Mad., 27 

as. 416, 41 9. 

See Faj^se Evidence — General Cases. 

[1 Bom., 89 

s. 417. 

See Bengal Municipal Act, 1884, s. 133.' 

[L L. E., 22 Calc., 131 

See Criminal Breach op Trust. 

[4 Bom., Cr., 16 

See Criminal Misappropriation. 

[3 W. E., Cr., 32 

s, 419. 

See False Personation. 

[2 B. L. E., A, Cr., 25 
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PENAL CODE (ACT XLV OP 1860) 

— contxnaed 

s 422— GomjirowMe of debt — Where 

A entered into an agreement with B not to compro 
mtse a case with C because he had assigned tiie 
benefit ot the suit to il as a secunt; for the doe 
payment of some monthly instalment of money and 
A notwithstand ug did afterward| comprotniae the 
suit with C it was held that A could not he con 
Mcted under s 422 of the Penal Code unless the 
comprom se with C was made dishonestly or fraudu 
lently towards B In the iuttbk op tee pbiikok 
•OP Nobin CnuNDER MirnDncE 22 W II , Cr , 46 

8 424 

See CsiMINAIi hllSAPFBOPBI&TlON' 

[I li H , 22 Mad . 161 

See PABTHEBaHlP PbOPEBTT 

[13 B L B., 307, 808 note, 310 note 
See Tbe 7T I li. B , 22 Mad , 151 


coMealmer^t (f 
of the mode of 

IB not a matter for a Deputy hlag strate’s consider 
ation Where a Deputy hfag strate considering 
that the attachment of a carnage in execution of a 
decree of a Civil Court was illegal because it was 
placed in the custody of the judgment debtor's bus 
band and that the husband had acted fraudnlently 
ID removing and concealing the wheels and axles of 
the carnage on its subsequent distra ut for arrears of 
municipal tax convicted him of an offence under 
B 424 of the Penal Code the conviction was set 
aside Qceens Bbojo SiasoBE Ddtt 

[8 W B , Cl . 17 

s 425 

See Thbpt I L B , 17 Calc , 852 

425—430 

<^£0 Cases ukceb Mischtep 

8 426 

See Oteehcb belatiho to Doccuehts 

[I L B 12 Mad , 54 
See Sbhtenoe— C truTOATiVE Senxebcbs 
[I L B , 12 Mad , 38 

See Thept 

[I L. B., 15 Calc , 388, 390 note, 
892 note, 402 

8 429 — Bull and Cow Bejiut 

iiont of — Any other amtnal Meamny of — The 
ivords bull and co r lu s 429 of the Penal 
The 
omcstic 

u u spect of 

other kinds of an mals not so specified the sect on 
would not apply unless the particular animal in 
question vas shown to be of the value of fifty rupees 
or upwards Habi Manbi^ c Japab 

[I L B., 22 Calc , 467 ' 

441, 442, 443, 447, 448, 461, 

456, 447 

See Cases tjndeb Cbixiinal Tresfass 


PENAL CODE (ACT XLV OF 1860) 

— continued 

■ B 442 

See Pbisons Aoi s 45 

[I L E., 2 All, 301 
See Teepi , 16 W E , Cr , 63 

88 442,452,450,457 

See Tbesfass— Hodse Tbespass 

[6 N W , 301, 307 
I L E,, 2 All , 301 
12 W B Cr , 33 
I L B,2Mad,30 

8 447 

[I L. B , 15 Calc 388, 390 note 
392 note, 402 

B 451 

See Chaege— lOEit op Chauge— .SpecuIj 
Cases— Bouse Tbespass 

[16 W E , Or , 03 

S 464. 

See Sentbncb— C uuuiiATiTS Sentences 
[ 3 W E , Cr , 19 
I L B., 10 All., 146 

88 456, 467 

See Revision— Cbiminal Cabbb— Sen 
FENCES B L B Sup Vol 488 

B 467 

See Bench d? Magibibaies 

[23 W B , Ci , 0 
$ee Cbiuinal Pbocedubb Coses &a -.36 
438 (1872 8 296) 

[I L B,1A11 413 
2B L B BN 2 
7C L B,168 

See Sentence — C trauiATiTB Sentences 
[ 1 Bom , 87 
Z L B 1 Bom, 214 
6 W B , Cr , 48 
8 W E Cr , 49 92 
I L B , 10 Bom , 498 
8 W B., Cr,31 
I L B , 12 Mod , 36 
See Sentence— Sentence apteb Pee 
TI 0U3 CoNTICTIOK 

[I L E., 3 AIL, 773 
I L B , 17 All , 120 

88 468, 459 

See JIagisteate Jcbisdiction of— - 
Sfeciai Acts— Penal Code 

[IW B,Cr,34 
9Vr B., Cr,6 

88 469, 460 

See Huet— Gbibtous Hubt 

[I L B., 8 AU , 649 

88 463,471 

See Cases undeb PoBosBr 
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PENAL CODE (ACT XLV OP 1800) 

— cutiliutieil. 

~ , a. 407. 

SVe ATrUMi‘TTO commit Otj?i:nci:. 

[L L. E., 10 All., 400 
'.'i'ca liKrTiiiia Fath-nx, Hirut Couux, cn. 20. 

[0 Pom., Cr., 20 

Sea SAriCTios xo PuosiX’UXiox—Wjtr.Kr. 
SAXCXIOK IA NKCXSAAllY OU OXlI]:U\ViaK. 

[I, L. E,, 13 Bom., 36 

a. 471 — l/sittj a.t ifsnmuo a forged 

— ‘Uu’ olAnco iinimtcil agnitist an ucctiawl, 
who, in a cUU «uit, is alUgcd to have nsed us 
gouuiui.' a liooinnunt whicli he kiaw lo Ite a forgiil doeu- 
mcnl, is one cogni/.abU'iunkr h. 471 of the I’cual Code. 
Such accused should therefove be charged under 
tliat .section, and not under s. 196 of the Cede. Ku* 
i’EUdS p. Kiikuodi; Cu^r^•lJl:Il Mozoomdak 

[I. L. B., 5 Calc., 717 : 8 C. L. R., 118 

8.473. 

Sea Fouonnv . . 2 W. R., Cr., 5 

[13 W. E., Cr., 10 

a, 474 — Votyes\ion of forged docu- 

vtetii — fiUenlioH.— It is not suiUcieut for a couvic- 
tinu under a. 4T4 of the Penal Code to say that the 
prisoner might possibly have ustd an altered docu- 
ment. Tlui guilty intent must bo proved, not in- 
ferred. QoEKS r. liOKEN.VXU SUAIIA 

[W. R., 1884, Cr., 12 

ss. 474, 476. 

Sea ClIAUGK xo .1 CUT— -Sl’KOIAE CASKS — 
POSSEdSIOK or FokGET) DoCCME^•T. 

[I. L. E., 16 Bom., 186 

i. a, 475— i'ojiesiioa of gapers 

bearing counlerjeit marks or derices — Charge under 
s. 47o> hoia to bo framed — M isdiractxon — Evidence. 
— During the course of a police investigation into a 
complaint of theft, the house of the accused was 
searched and a bundle of papers, about SS in number, 
were found, which «• ere alleged to bo forgeries or pre- 
parations for forgeries. The accused w.as tliereuiion 
committed to the Court of Session on a charge under 
3. 47S of the Penal Code. A few days before the 
trial of the accused, the police searched the house of 
one S, who was a witness for the defence, and there 
discovered a batch of suspicious papers which wei’c 
produced at the trial, and put iu as evidence against 
the accused, 'I’hc accused was convicted of the 
offence under s. 475 of the Penal Code .and sentenced 
to transportation for life. Meld, reversing the con- 
viction and sentence, that the suspicious papers 
found iu S’s house were uot admissible in evidence 
against the accused. Meld, further, that the J udge's 
direction to the jury regarding those papers, that they 
established a connection between the accused and 
many of the witnesses belonging to the same faction, 
and that they showed the c.xtent to which the prac- 
tice of forgery had gone in the village, and that in 
this way they were relevant to the question of guilty 
knowledge and intention, was a misdirection which 
prejudiced the accused. In the trial of an accused 
person on a charge under s. 475 of the Penal Code, 


PENAL CODE (ACT XLV OP 180O> 

— continued. 

the charge should bo so framed us to specify dis- 
tinctly lliat part of tin* section wliich is applicable to^ 
the case, and sbould distineily specify the particular 
papers bearing a counterfeit mark or device which 
the accused was alleged to have hud in his possession 
with the intent jnentinned iu the section. Queen- 
K>U‘UK.sS e. AUAJI 11 Alien AND l!A 

[I. L. E., 15 Bom., 188’ 

2,. - and, s. 467 — Counterfeit' 

ing device or mark, — ^Tn order to a conviction under 
3. 475 of the Penal Code, the doeument which the 
accused has in his jiosscs-iou must have some counter- 
feit device or mark upon it, and it mu-st bo proved 
that the accused ha.s the document iu his possession 
with the intent of using such device or mark for the 
purpose of giving the appearance of authenticity to 
the document. The doenmeiit must be of the nature 
mentioned iu s. 467 of the Penal Cede. Qdeen v. 
Hdquoonttndun PuixnoNnvKES 

[15 "W. E., Cr., 18 

— sa, 477, 477A. 

See Cases under Oefencb PvEIiAxing to- 
Documents, 

3. 477A. 

See CiiAROE - Form ov Cuarge— SpeoiaIi. 
Cases -Falsification of Dooumbnth. 

[1. L. E., 26 Calc., 500 

0. 482. 

Sec Trade jrAUK. 

[I. L. B„ 22 Mad,, 488 

0.488. 

See 'Magistrate, Jurisdiotion of — Sfe- 
ciAii Acts— Penal Code, s. 486. 

[I.L.E., 25 Calc., 638 

See Cases under Trade Hamk. 

0. 490. 

See Criminal Breach: of Contract. 

[6 TV. E., Or., 80 
8 W.B.,:Cr., 13 

— 0. 494. 

See Aeexment , I. L. B„ 4 Cale., 10 
See Cases under Bigamx. 

a, 4.Q6— False marriage. — Proof of 

dishonest or fraudulent intent is necessary for a con- 
viction, under s. 496 of the Penal Code, of falsely 
<»oin" thiough the ceremony of marr'iage. Queen v. 
kuD^uM . . . W. B., 1864, Or., 13- 

s. 487. 

- See Cases under Adulterx. 

See Maintenance, Order of Criminal- 
Court as to . I. L. E., 17 Mad., 200 

_ s. 498. 

, ' See Criminal Prooedure Codes, s. 238. 

[I. L. E., 20 Calo;, 483 
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PENAL CODE (ACT XLV OP 1860) 
— continued. 


occupatiori aod at liis oxpriue, dunuB Ins temporary 
absence, is punishable under s 493 of the Penal 
Code, provided the seducer knew, or Lad reason to 
know, that she was the wife of the man from whoso 
house he took her Merit Khan t Mchgloo 

[5 "W. E., Cr , 50 

2. — hntteinff axua^ married 

V Oman — Presumptxon of marrxage — Onui Jhoiandt 
— In a charge under s 493 of the Penal Code, 
the proof that the woman and a man other than the 
accused were living together is sufticicnt to throw 
the burthen of prexif ou the accused that they were 
not mau and wife. Qceen r Waziba 

[8B.L B., Ap,63jl7'W,R., Cr,6 

3 SnUexng axcay mfo—Proof 

ofmarrxage — <S and Q haiing hecu couMcted of 
enticing away the wife of the complainant, the con 
Tictiou was quashed on appeal, on the ground that 
stect proof of BiaiTJAgo being necessary for a con- 
Tiction under 8. 498 of the Penal Code, the evidence 
adduced of the complamant, the wom&n 

and her mother, who swore to tho fact of the 
marriage) was not anfflcient to enable the Court to 
form an opinion whether the marriage took place as 
a fact, and if it did take place whether it was accord* 
log to law. The accused did cot cross examine tho 
witnesses as to the fact or validity of the marriage 
or otherwise impugn it Seld that the marriage 
was sufficiently proved. Empress v Ptiatnlut Sxngh, 
I, L a, 5 Calc , 566, discussed Queen Eurasss 
t SUBBABATAH I Xi. B , 9 Mod , 8 

4 . — — — A}gaja>tta>»a latff—difar’ 

rxage — Cvstoin — In the absence of very clear evi- 
dence of custom, which, if welt founded, mast be 
.4. - ,T„TipT,il Tintnnptv the oohabitatioa of a 


[I.L B.,0Had,5V4 

5. Delaxmng enltced v.oman — 

A conviction cannot be had under the latter part of 
s 498 of the Penal Code for detaining au enticed 
woman, until the enticing has been proved Ev- 
7BESS u Tiba SiNoti I. L. B., 3 All , 251 

0 JEatiCingondtaking axpag 

— Upon an indictment under s 498 of the Penal 
Chde, charging that the prisoner took away one A, 
who was then, and whom be then ki ew to be, the 
wife of one M, witti the intent that he might have 
illicit intercourse with the said A, — Meld that there 
-nn T fill irK’ within tho meanine of the section, 


SAMI ' 2 Mad, 331 


PENAL CODE (ACT XLV OP 1880)f 

-'Conltttued 

7 . Concealing or detaining — 

lu a chaige under g 49S of the Penal Code, the 
words of the section “ conceals or detains,” must 

. wife 

• , and 

„ . raint 

or prev 
busban 

poso o , 

and a 

brough. ....V... o ...t- j - ' 

and blandishments Queen t Sunbaba Dass 
Tbvan . . 4 Mad, 20 

8 . Enhcing autzg married 

icotnan — Finding tn wnrdt of section — A finding 
exactly m the words of g 493 of the Penal Code, 
that the prisoner took or enticed away a married 
woman fr m her husband, or some person having 
the care of hci on bis behalf, with intent that she 
should have illicit intercourse with some person, or 
concealed or detained such woman with a like in- 
tent, though not actually illegal when it is doubtful 
which of the several iHeuces has been committed, 
25 a finding which < ught not to be resorted to if it 
can bo avoided and it can be determined under which 
part of the section the prisoner is guilty Queen t, 
Mothooba IfAiH EoT 22 W. B , Cr., 72 

9. Delaxnxng mih crtniiiial 

intent married woman — The weids “such woman” 
IQ a 4d8 of the Ptoal Code do not mean such a 
nomaQ as has been so euticed as mentioned in 
that section, but mean such woman whom the 
accused kootvs or las reason to believe (o be the 
wife of any other man, the detention of such 
a woman with the particular intent defined in the 
section IS one of the offences made pnmshablc 
UQ^r that section Queen Ehpbebs i KiAbab 

[I. L. R., 10 AIL, 680 

10 — ’ 
« Oman — • ' 

tAe compl 

IS made uituv. o -x-u v.. v. ^ ... „ 

away & nuimcd woman, the Court should require 
some better evidence of tho marriage than the meie 
statement of the complainant and the woman 
Queen EMVbebs v Dal Szkoq 

IJ. L.E,20All,lee 

409, 600 

See Cases undbb Deeauation 

8S. 603, 606, 608, 507, 603. 

See CABSa UNDEB CbIMINAL iNTIUIDATtOir 

8. 604. 

See Insult X. L. R., 10 Mad., 363 
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PENAL CODE (ACT XLV OE 1860) 

— conclwied, 

of the public Oocd not constitute an oileuce under 
s. 505, but it is necessary that the fear or alarai 
should bo caused in such circuinstauccs as to render it 
likely that a person may bo induced to commit an 
offouco against the State or against the public tran- 
quillity. Account cannot be taken in a case of this kind 
of a vai^uc possibility that the state of mind which is 
caused by alarm may easily induce a person to commit 
an offence ag-.iinst the public tranquillity. This would 
depend on the circumstances of a partimilar case. 
The accused, a dalfadar of a tea estate in Darjeeling, 
who had recently returned from Nepal, circulated 
a report among the garden coolies that a war was 
impending between the British Government and 
Nepal, that Nepalese soldiers were stationed on the 
frontier, and that the coolies would be killed by 
the British. The effect of the report was that 
about 150 coolies immediately ran away. Held 
that the accused could not be taken to have intended 
more than the ])iobablc result of the rcimrt ho cir- 
culated, the result which, in fact, did take place. 
In the matteu oi» the tetitioe ov IIanuiu 

[3 C. W. N., 1 

s. 608. 

See Depam.vtion . I. L. E., 6 Mad., 381 

— — -- a. 509, 

See Ceihinai. TnEapAss. 

[I. L. E., 22 Calc., 391, 994 

See MAGiaXEATE, JUBISDICTION OP — 

Speolvi. Acts— Penal Code, s. 509. 

[7 W. E., Cr., 52 
s, 511. ' 

See Cases dndee Attempt to Commit 
Oppence. 

PENAL CODE AMENDMENT ACT 
(Vm OE 1882), s. 4. 

See Sentence — Cdmdlatite Sentences. 

[1. L. E., 11 Calc., 349 
X. L, E., 12 Calc., 495 
I. L, E, 6A11., 121 
L L. E., 7 AU., 29 
I. L. E., 9 AU., 645 
I. L. E., 10 Calc., 442 


PENAL CODE AMENDMENT ACT 
(IV OE 1898), a. 6. 

See Penal Code, s. 505 . 3 C. W. N., 1 


PENAL SEEVITUDE. 

See Sentence — Geneeal Cases. 

[I. L. E., 19 Mad., 483 


-PENALTY. 

See Cases dndee Damages — Measdee 
AND Assessment op Damages. 


PENALTY — concluded. 

See Cases dndee Intekest — ST iPDiATioNs 
amounting to Penalties oe othee- 

WISE. 

See Cases dndee Stamp Act, 1869, s. 34, 

Payment of— 

See Stamp Act, s. 39, 

[I. L. B., 17 Mad., 473 

Tender of— 

See Appellate Codet — Eejection oe 
I .iVDMissiON OP Evidence admitted oe 

eejected Bi’ Codet below. 

[I. L. B., 2 AU„ 654 
I. L. B., 4 Calc., 213 
7 W, B„ 439 
I, L. E., 13 Bom., 449, 493 

PENSION, 

See Cases dndee Attachment— Subjects 
op Attachment— Annoity oe Pension. 

See Insolvency — Peopeety acquieed 
AFTEE Vesting Oedeji. 

[I. L. B., 19 Bom., 232 

See Teeaxy, Constedction op. 

[I. L. B., 17 Calc,, 234 
L. B., 16 I. A., 175 

PENSIONS ACT (VI OP 1849). 

1, Arrears of pension. Succes- 

sion. to — Heirs — Succeeding grantee. — Arrears of 
peusioa due to the deceased at the time of her death 
form part of her estate, and the person who is legal 
heir to the deceased is entitled to recover them. The 
grantee of the pension formerly enjoyed by the 
deceased has no right to such arrears which formed 
part of the deceased’s estate. Yodshabah Sooltan 
Begum v. N dbeeeah Sooltan Begum 

[3 Agra, 44 

2, Agreement to pay portion 

of pension. — A pension having been granted by 
Government to if P iu lieu of a saraujam held by 
his grandfather, a claim to share the same by JliP 
and his brothers was compromised by B B, agreeing 
to pay them a certain proportion thereof yearly. 
The Agent for Sardars, affirming the decree of the 
Assistant Agent, found the agreement to be null and 
void as an assignment of a future interest in a pen- 
sion. Held that, as the pension was not granted 
“ in consideration of past service and present infirm- 
ities or old age,” the case did not come within the 
terms of Act VI of 1849, and that the agreement 
was a valid one. JIadhayeav Panse 'v, Bapdeav 
Pansb , . . .4 Bom., A. C., 62 

3, Liability to- attaebment — 

Beshmukh allowance. — As the holder for the time 
being of a deshmukhi watan (an hereditary office) 
has only a life interest in the allowances pertaining 
to that watan, such allowances accruing due subse- 
quently to Lis death cannot be attached as part of 
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PENSIONS ACT (VI OP 1849)— soncf«rfed 
bis estate HANirAiiTEA> Khakdebav i Bhatam- 
BAT Baiibat . 10 Bom., 298 


under Act VI of 1849, iras rci creed on petition by 
the High Court, ^ibicb directed the pension to be 
attached Ik xde mattke op the PBtmoN op 
Habbhat bxk Ram Chathbabhat 

(4 Bom. A C.e? 

5. Requisite proqffor 

exemption from aifachinent — Ou a petition praying 
that an attacbroent placed on a pension, of nhico 
petitioner mas the recipient, might be removed unde** 
Act VI of 1849, the High Court declined to inter- 
fere, as it had not been sho^n that the pension vas 
one enjoyed in consideration of past services and 
present inlirmities or old age. Ex pabtb Vithal- 
BAT EaBWAMBAT . 4 Bom , A C., 66 

PENSIONS ACT (XXIII OP 1871).» 

« See HiBSU Laxt— AiiIEKAtiok— Alibka 

TIOK BT FATHEB 

[I. L B , 14 Bom , 320 

I. 

[LL. 11,2 Bom, 284 


indicate that Government intends that, so far 'u 
it may haie any ownership in the soil, that ownership 
shall pass to the grantee, neither Goiemmeiit, nor 
any person subsequently to the date 6£ the grant 
deriving under Government, can he permitted to say 
that the ownership did not so pass unless there 


of 1871 Ought to be construed strictly, and the 
Courts should not extend its operation further than 
the language of the legislature requires Bajti 
Nabatan MANBWK I DADAJI BAPtfJt 

[1. li. B , 1 Bom , 623 

3 Suit for deelara 

<ion ofrtght to officiate aspahl of tillage — Jurxtdte^ 
tion of Civil Court — A suit for a declaration of the 
plaintiff’s eligibility to olficiate as patil of a village is 
not p'ohibited by Act XXIII of 1871 That Act 
should receive a strict construction, as being m de- 
ro'^atiou of the right of the subject to resort to 
the ordinary Civil Courts Balaft r Sajarati, 
I L 5 ,1 Bom ,75,ihstmguished GuBrsnmoATDA 
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Bnr Bosbaoatda v Eudeaoatdati zou Dta 

MAKOAVDA . L L. B., I Bom , 531 

4 PoltUcal peniiow 

»» Ueti of grant of land resumed — Impartible pro- 


(XXIII of 1871) prevents aCnil Court from declaring 
such a pension to be partible, unless the Collector 
shoold authorize it to do eo , and the fact that the Col 
lector authorizes a suit for mamtenanee out of such a 
pension affords no ground for presuming that he 
authonxes a suit for the partition of the pension 
Bauchakpsa Saxhabau t Saxhasau Gofax 

[I. li. B., 2 Bom , 348 

1 — B 3 — “ Grant of money or land 
revenue**— Grant of proprietortkip of toil — The 
meaning of the expression “’grant of money or land 
revenue,’' extended by s 3 of Act XXIII of 
1871 to iQclude “ anything payable on the part of 
Government m respect of any right, privilege, per* 
quisite, or office," is not of eo ntde a range as to 
include a grant of the propiietorship of the soil, 
or any suit luiolving the rights of a pioprietor of the 
sod Krtthnarav v Bangrav, i Bom, A C, I, 
Vaman Janardhan v Collector of Thana, 6 Bom , 
A C , 191 , and Butlonji Sduljt t Oolleotor of 
Thana, 11 Moore’s I Jl ,995, distinguished RAm 
BABATAK hlAKPLIE t> Dapaji Bapuji 

[I. L B., Z Bom , 5S3 

2 and 8. 6 — “ Btgil,** Mean 


of the Act 'Where a mortgagee of such haks 
bad, before the date on which the Act came into 
operation, obtained a decree foi the recovery of his 


bale, — ffeld that the Act did not apply to such 
fresh suit. Semlle — That the word “right’’ lu 
8 3 of Act XXIII of 1871 IS equivalent to the 
woid“hak'’ in its restricted sense of ''allowance’’’ 
or “fee" PAsasimAS Bataji « Motibam Eait- 
akdas L I, B., 1 Bom , 203 

1. B. ^~Toda garas bale. Suit for 

money «» /ie« of— Jurisdiction of CimI Courts — 
Act XXIII of 1871, B 4, prohibits the Civil Courts 
from entertaining a suit against Government upon an 
allied agreement by it to pay moneys from its 
treasury in lieu of toda garas haks MANSAiG- , 
OorEBKHS&z OF Bo:iisat I. L B , 4 Bom , 443^ 


garasias, hav a been recognized as a species of property, 
however unlawful their ongm. In 1802 a resolution 
of the Government of Bombay described the position 
of the garasiaa at that time, and gave them the- 
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option of rcaumiiij; thu coUrction of the toclii garas 
hiik formui'ly levii'd, rofortin}! only to legal proecod- 
iups to ciifoico their cliiima, or oi receiving from 
the Government allowancia of an equivalent amount, 
the collections in the latter case being diaroutmued 
on all ImiidH. 'I’ho ancestora of the ad' ptivc father of 
tho plaintiff formerly ' levied toda garaa link; and 
after 18G2 the Governnnnt in respect thereof made 
Iiayments, under the rcsolnfion, to three brothers, of 
whom one was the idaintiff’s father ; the latter re- 
ceiving a one-third ahare. which on Ins death in 18C5 
waano longer paid, i/e/d that a suit agaiiiat the 
Oovemment for payment of this third share with ar- 
rears fell under tho Penaiona Act (XXIII of 18711, 
-3.4, which prohibits coaniaince, save as in tho Act 
provided, ‘‘of any auit relating to any penaion or 
grant of money or land revenue conferred or made by 
the British or any former Govcrnjnciit, whatever 
may have been the consideration for aucli pension or 
grant, or whatever may liavc been tho nature of 
the payment, claim, rr right for wliich sucli penaiou 
or gnuit may have been substituted.^* Held- that 
there was no reason, cither in tho language of tho 
Act itself or in niiy antecedent legislation, for constru- 
ing these words as applicahlo only to rights in the 
nature of pensions. iilonAKSiNaiux 

jKTSI>'OUjr r. GOVKKN.MKNT 01 » IlOWUAY 

[I. L. R., 5 Bom., 408 
Ii. R., 8 1. A., 77 

AlHnning the judgment of tho High Court in Ihe 
same case , . . I. Xi. R., 4 Bom., 437 

3. Jurlsdtclion of Civil Court 

— BeslnuuTch . — A suit in a Civil Court by a hereditary 
dcshmnkh relating to a gnint of laud revenue is pro- 
hibited by the Pensions Act (XXIII of 1871). Raro 
DAitODAU Guuori r. CoUCiECTOa OR POOXA 

[I. Jj. R., 6 Bom., 209 

4. Jurisdiction of Civil Court 

— Suit relating to grant of money or land revenue. 
— A plaintiff, allegiinr that, as the liercditary desh- 
mukh of certain mehals, he was entitled to be paid 
directly by the raiyats of these mclials a percentage 
on tho revenue thevei'U assessed, sued to recover apor- 
tiou of such percentage wliich had been collected 
along with the revenue and retained by the Govern- 
mout. Meld that the claim was “a auit relating to a 
grant of inoucy or laud revenue,” and us such excluded 
from the jurisdiction of the' Civil Courts by s. 4 
of the Pensions Act (XXIII of 1871). Vasudeu 
Sadashit Modaic r. Corlectou or Ratnaoiri 

[I. L.R., 2 Bom., 89 
L. R., 4 I. A., 119 

5. Hent-free grant of land 

from Government. — S. 4 of the Pensions Act 
(XXIII of 1871) debars the Civil Court from taking 
cognizance of any suit, whether the Government is a 
party to it or not, which relates to any pension or 
grant of money or land revenue conferred or made 
by the British or any former Government, without a 
certificate from the Collector or other authorized - 

■ officer. S. 5 prescribes a remedy for the claim- 
i.ant of such pension or grant, and s. 6 enables 


PENSIONS ACT (XXIII OP 1871) 

— conlinued. 

tho llevcmie oflicor to refer the parties to the Civil 
. Court for the dctei mination of their respective in- 
terests ill the income or other benefits, which the exe- 
cutivc will, however, still, as auainst eithiT or Imth of 
thu litjgauts, bo at liberty to allosv or withbold. Lands 
held free of assc-sament under a grant from Govem- 
muut which bestows on the grantee the lauds thom- 
selve.i, and not merely tho Government revenue aris- 
ing from them, do not fall within the provision of 
tiie Pensions Act. Baeaji IIari v. RAJAEAst Bar- 
I'Ar .... I. L. R., 1 Bom,, 75 

3. Qyrtnt of land revenue — 

Former suit for money. — Tho plaintiff’s formerly 
sued for a sum of money, and, obtaining a decree, 
attached in ISGI two villages the land revenue of 
which had been giaviited in inam. The attachment 
continued down to 1875, when the last holder of the 
villages died, and tho Governiiient having resumed 
tho villages, tlie attachment was r-aised. The plain- 
tiffs now sued to have their right declared to satisfy 
their decree from tho ruvonues of tho villages. Meld 
that thu; former suit was not a suit in respect of a 
pension or grant of money of land revenue, and that 
an attachment placed in pursuance of an ordinary 
monoy-decreo before the date of the Pensions Act 
(XXIII of 1871) could not be treated as a suit in 
respect of a peiisiou, grant of money, or land revenue 
instituted before such date, so as to exclude the 
operation of tho Act under s. 1. SEOHEiAEi: OR 
.St-Vte ror India in Codnoir v. Jajinadas 

[I. Jj. R,, 6 Bom., 737 

7, —Inam — Grant of land free 

of revenue — Specific Relief Act, s. 42. — A grant • 
of lauds free of revenue docs not come within the 
imrvicw of the Peiisioua Act, 1871. Panchana- 

DAYYAN V. XlRAlCANDAYYAN 

, [I. L. R., 7 Mad., 191 

8. — Gratuitous pension — Suit 

for share of annual grant made by Government . — 
One S, a servant of tho Delhi Emperor, having been 

I killed ill Biirdwan while fighting for his master, the 
Emperor built a tomb over his remains, and made 
a grant of land (five mouzahs) to his family for the 
purpose of maintaining it in the manner usual 
amongst IVIatiomcdaus. This grant was subsequently 
confirmed to a descendant of S and his heirs. Some 
years later the land came into the possession of the 
Raja of Burdwan, who paid to the grantees a cer- 
tain sum of money annually. When the perpetu.al 
settlement was made, the British Government conti- 
nued the payment on account of the Raja, in ivhose 
zamindari four of the five mouzahs were incorpo- 
rated. Owing to disputes in the family/ a reference 
was made to Government, who reduced the money 
payment and appointed a mutwaUi for the tomb. 
_One of the descendants of /S' then sued the Govern- 
ment and the mntwalli for a. share of this annual 
payment. Meld that the grant to S's family was not 
a gratuitous pension or allowance, and that the 
money payment by the_zamindar of Burdwan was 
rent justly due to them for the use and occupation 
of their laud, and that the fact of the payment being 
continued by Government did not alter its nature. 
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Accoiditigly tfee BM\t waa rot tarred t^f Sejixilatioii 
XXIV of 1793 or Ait XXIII of 1871 Hazab* 
Begusi r CollectOU oe Bvebwan 

[23 "W. R., 378 

9. Grant It/ Nawab cf Caf 

iiattc, Mesumpiion of~SuhtttluUon of money pay 
ment — Smt to recover s/are tf money — Ajaghir. 
having heon granted by the Xawah of the Carnatic 
for the suppoit of the grantee and hia reJativ<fl, was 
resumed bv Goi emiufnt and a money payment equi* 
valent to the rent, substituted Held that a amt by 
a relative of the original grantee to recover, as arrears 
of hi3 share, money r< ceived by the repicacntatwe of 
the gi'autee was barred by b 4 of the Pcnaions 
Act, 1871 MAHOailEDlBAACKMcenYACK e AzSE 
zoov hisSA Beqau I. E R , 4 Mad<, 341 

10 — iSui^ to recoxer matatn 
semes inais Zand's yraniei for s«;,j3or< of te> tjde — 
A auit by a IcBsee of the holders of a matani service 
mam (religions endowii ent for the support of tho 
family of the grantees and of a temple; to rccovei 
the mam lands from stiangeis is not barred by the 
provisions of tho Pensions Act, 1871 Kolanpai 
>100111 1 Saveaha BuAQAtini 

• [I L, R , 6 Kad , 303 

11 .. _ 2J?Z,a»ous sndatcwsif — 

Personal grant — Vhen the object of the endow 
mentnas to provide! r certain religious and pious 
purposes, — PsZef that the pn visioos of the Pensions 
Act were not applicable to it ' Pensions and grants" 
in that Act meant pmonal grants, and not grants 
to endowments ''Ecbetabt ot State tor Inma 
i AEOtri:. llAEKitf KiiAN I L. R,2Mad,204 

12 . — ■ - — ra«ff»Ja granted to 

tnojjae — Jurisdiction of Ciiil Court —S 4 of the 
Pensions Act, 1871, provides that no Civil Court 
shall entertain any suit nlatmg to any peosion or 
grant of money or land revenue conferred or made by 
the British or any former Gov ernment, whatever may 
have been the coividrraton for any such pension 
or grant, and v batever may hare been tho nature of 
the payment claim or ri^ht frr which such pension 
or grant may hare been substituted Held that a 
3 aumia allowance granted toareligious institution did 
not fall Within the purview of the Pensions Act 
ATnATBAiLA V GousE I. L R , 11 Mad , 283 

13. Grant of ullages ettab' 

ing grantee to recetre ibe land retenue-— Suit to 
recover a moiety of tuo villages granted as a 3 agb>r 
Seld that, as the ongmal grant was not of the 
freehold or full ownership in the soil the suit was 
barred by s 4 of the Pensions Act 1871 Baua « 
bUBBA I Xi B , 12 Mad , 98 

14 ^ ^’Jurisdichon of Ct*tl 

Court — Suit against Government for tnam lands 
and noJ^asa amals — Bom. Beg SXJX of JS27, 
s 6 — Bombay Perenue Jurisdiction Act {X of 
1876J,s 4 — Vokasa amals, 3feaning of — In 182l» 
A obtained a decree on a mortgage, awardmg him 
possession and enj^^yment of certain mam property, 
(onsisting of lands and of cash allowances annmdly 


PENSIONS ACT (XXIII OP 1871) 

— continued 

paid from, the Government treasury called mokasa 
amals A and his successors continued in possessi n 
down to 1852, when the mam was attached on behalf 
of Government pending an inquiry, under Bombay 
Act XI of 1852 into tbo title of the boldci of the 
mam Tho attachment remained in force till 1863, 
when GoTcrnmeDt dually decided that the iiiam 
propcity, with the exception of a certain portion 
should be restored fo those from whose possession it 
had been taken in IS 2 Iberepon D the successor 
ininterestof A, applied fo the Collector to be restored 
to possessiou The Collector refused D therefore 
sued him foi arrears of the mokaga amals, and 
obtained a decree in 1868 Ihereaitcr D did not 


arrears of the amals Beld that the suit against 
Government was not cognizable by the Civil Cour*8 
both under the Pensions Act (XXIII of 1871) a 4 
aud under the Bombay Eevenue Jurisdiction Act 
(X of 1876), B 4 Both three Acts, though not re* 
tiospective in their opcratinu, still do not create 
rights to relief against the Government where none 
subsisted befoi c Acioidmgly the suit being barred 
under Bomoay Begulatioo XXIX of 1827, was 
equally haired under the later Acts XXIII of 1871 
aud \ of 1876 Sitbam Bihsab Qbabeubae i 
bECRBTApi OT SlAlX BOB IVDIA 

[I L R., 11 Bom , 222 

18, Jurisdiction tf Civil 

Court— Abhari leienue — Jnandor, Bight of, to 
alkan reienue under grant from Peshica - The 
Peshwa’e Gov erniuci t granted lu mani to the plain 
tiff’s ancestor, by sanad, the villages of Golapand 
Baudpar The sanad granted ‘water trees grass 
wood, quarries, mines, buried treasure, piescnt and 
future cesses and taxes aud assesaineuts ” The 
plaintiff brought the present suit to recover from 
the defendant a part of theabknri revenue lor 
1884 85 and lb85 66 Be contended that the 
revenue derived by the Government for tapping 
hecs in tho villages aforesaid was a tax within 
the contemplation of the grant Held that the 
Court had no jurisdiction to entertain the suit un Icr 
the Pensions Act (XXIII of 1871) The tax in 
question was a money tax and as soon as it was 
imposed, tha grant, if it entitled the maindar to tho 
tax, operated as a grant of the money to be derived 
from tho tax, and was therefore within the spirit if 
not the kttei, of the Pensions Act the object of which 
waa to reserve to the Government the determination 


[LIi B., 14* Bom., 573 

16. Cuil Court" — Claim to 

percentage qf forest income — Forest Settlement 
officer — A Forest Settlement ofTictr has no jurisdic- 
tion to entertain a suit m which a claim to a perren- 
tageof forest income is made, aud such a suitbroi ght 
by discharged forest hornams u barred by a 4 of the 
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Penaiona Act. A Forest Settlement officer is a Civil 
Court for the purposes of the Pensions Act. Seobe- 
TAEY OE SlATE EOE INDIA V. VydIA P rT.T.AT 

[I. L. R., 17 Mad., 193 

17. ' — — Kullcarni wtan — Suit 

for partition and declaration of right to a specific 
share in the vatan and to officiate — Money grant — 
Yatan consisting exclusively of cash allowance . — 
A suit for a declaration that the plaintiffs are 
vatandars of a share of a moiety of a knlkarni vatan 
consisting exclusively of a cash allowance from 
Government is not a suit relating to a “■ money 
grant" within the contemplation of s. 4 of the 
Pensions Act (XXIII of 1871). Qotind Sitaeam 
V. Baeuji Mahadeo . I. L. E„ 18 Bom., 616 

18. and a. 0 — Suit for tnali- 

Tcana without certificate of Collector. — In a suit 
against the Raiah of Palghat and other members of 
his family for a declaration -of the plaintiff’s status 
as the third Rajah, and to recover a sum of money 
payable to him as such on account of his share of 
malikana, it appeared that the plaintiff had obtained 
no certificate under the Pensions Act, 1871, a, 6. 
Held that the suit was not maintainable. Andi 
Achen V . Kombi Aohen I. L. B., 18 Mad., 187 

19. • and s. 3 — Jurisdiction 

of Civil Court — Certificate of Collector to precede 
suit for malikana payable by Government. — A 
village, part of au estate, had been made over to the 
Government by parties, who in consideration received 
a malikana in perpetixity, or, in other words, a grant 
of a portion of the revenue in lieu of their proprietary 
right. Held that the i-ight to the malikana was on 
the construction of ss. 3 and 4 of the Pensions 
Act (XXIII of 1871), in the absence of a certificate 
obtained under that Act, excluded from judicial 
cognizance in this suit. Vasudev Sada Shiv Nodak 
V. Collector of Ratnagiri, I. L.R., 2 Bom., 39 ; L. 
R., 4 I. A., 119, and Haharaval Mohan Singji 
Joysingji v. Government of Bombay, I. L. R.,5 
Bom., 408 : L. R., 8 J. A., 77, referred to and ap- 
proved. Deo Kdae v, Man Kdae 

[1. L. B., 17 All., 1 
L. R., 21 1. A., 148 

20. Meaning of the word 

‘■‘pension'’ — Suit for a cash allowance payable by 
an inamdar — Necessity of Collector’s certificate . — 
Plaintiff sued, as the trustee of a devasthan, to 
recover the amount of a cash allowance attached 
to the w orship of certain idols in the village of Ankli. 
The plaintiff alleged that the defendant, who was the 
inamdar of the village, received its revenues subject 
to the payment of the allowance in question, and that 
he had wrongfully appropriated the latter for the 
three years preceding suit. Held that the allow- 
ance in question was “a grant of money" within the 
meaning of s. 4_of the Pensions Act (XXIII of 1871), 
and that the suit would not lie in the absence of the 
Collectors certificate, though Government was not a 
party to the suit, Vtankaji v. Saejakao Apajibao 

[I. L.B., 16 Bom., 537 
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I — continued. , 

' ; ^nit relating to right of 

j management of saranjam lands. — Where a suit was 
brought in relation to the management of saranjam 
' lauds, — Held that the suit was primd facie one not 
included in the Pensions Act. Keshateat v. Gan- 

PATEAO XlLEANTH NaGAEKAE 

[I. L. E., 16 Bom., 696 

22. — Collector’s certificate — 

Execution of decree— “ 8uit”~JDesaigiri hak, sale 
o/.— The word*' suit” iu s. 4 of the Pensions Act 

' (XXIll of 1871) does not include execution proceed- 
ings. The Collectors certificate is not necessary to 
validate the sale of a desaigiri hak in execution of a 
decree. V ajib am Bhagtan v. Ranohoedji Gopaiji 

[I. L. E., 16 Bom., 73L 

23, Cash allowance alloioed 

to worship of idol—Rersonal grant. — A plaintiff- 
claimed to be a co-trustee of certain dargas and 
entitled to a share in the management and in the 
profits thereof, which consisted of a certain cash 
allowance from Government. He sued the defendants 
for an account and for the recovery of his share^ 
Held that the suit, so far as it related to the cash al- 
lowance from Government, required a certificate under 
s, 4 of the Pensions Act (XXIII of 1871). A cash 
allowance attached to the worship' of au idol is a grant 
of money within the meaning of s, 4 of the Pensions 
Act, 1871. The Pensions Act applies to religious 
endowments as well as to personal grants. Vyankaji v. 
Sarjarao Apajirao, I. L. R., 16 Bom., 537, concurred 
in. NiYA VAiii UiiA t). Bata Saheb Santi Mita 

[L L. E., 22 Bom., 496 

24. Suit relatin g to in a m 

land granted before the time of the British Govern- 
ment — Confirmation of inam. — Early iu the eigh- 
teenth century two villages were granted hy the 
zamindars of Sivaganga aud Guntanianaikanur to 
the last of the Haik imlers of Madura for the main- 
tenance of the rank and dignity of his family which 
was now represented" by the plaintiffs and defendants 
Hos. 1 to 23. The property w'as long managed by the 
representative, for the time being, of the senior line. 

In 1844 one of the junior members instituted a suit 
for partition, which terminated in a decree declaring 
the corpus of the property to be indivisible and 
the annual produce to be divisible in certain shares.. 
Subsequently in 1857 a compromise was entered into, 
by which the parties agreed to vary the distribution of 
the sharers, but they agreed that the management of 
the estate, indivisible and inalienable, should contimie- 
to be vested iu the eldest line subject to certain . 
supervision on the part of the other members. The . 
compromise was long acted upon by the family ; but 
in 1892 the representative of the senior liue died, 
leaving only his widow and infant sons. The widow, 
as guardian of the elder son, then entered on the 
management, and, being gosha, delegated jt to a 
stranger. The plaintiffs, representing a junioi' line, 
now sued for the removal of these persons from 
management and the appointment of another manager, 
alleging both that they had no right to the manager- 
ship and that they had been guilty of mismanagement. 
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All the members of the family iiere made parties | 
to the suit. It appeared that the plamtiffs had not j 
TPoPived their proper share of the produce> and the 


sary Tieumaiai Naik «. Bangabtj Tibcmalm 
Sattbi Kaik . • I L. R., 21 Had., 310 

25. B and s. 6 — J«rt*Acf«o» 

of Cical Court — Omtsttoa to oltain, prevtout to 
tuiftCerUfieale enabhtiff Court to enUrtatn tutf— 


’\udzment, irhich disposed of the principal questions 


csedinz, hlAEAsniAO Azuat Ali Enay v Laij.a 
B satJU . . • I. L. B , 8 Calc , 422 

[L. B , 9 I. A , 8 

26. Collector’t certtficale — 


reason of its being filed without a Collector’s ceiti 


Rajb *. Balkeishsa Mahadeo 

[I Ii H , 17 Bom , 168 

27. S. 0 — Grant of 

land’revenue — Suit assignee*, zamtndars, for 

arrears-^ItigM of platntilTs admitted Ig Qovern- 
menf — TFant of Collector's certificate, ^ect of — 
The sections of the Pensions Act (XXIII of 1871) 
restricting the jurisdiction of the Civil Courts to 
entertain suits relating to pensions of grantsof money 
or land revenue must be construed strictly. Held 
that a suit by the assignees fr m Government of land- 
levenuc, whose rights were admitted by Government. 


reason of no certificate having been obtained as 
therein provided, Nagak Mal i Ali Ahuad 

. [I L E,, 10 AU , 308 

28. Su\t i» Court of Agent 

for Sirdars in the Deccan — Bom. Reg XSIX 


PENSIONS ACT ( XXTTT OF 1871) 
— eonttnued 


as provided by s 6 of that Act Daji BiLzAyra 
NAGAEKAB V GaHFATBAO NUBAKln NaQABEAB 

[T. L B , 17 Bom , 224 

1. a. 6 — Suit for a declaration ofiitle 

tostanom of fifth Raja of Palghat — Suit to declare 
plaintiffs title to the stanom of fifth Baja of Palghat , 
the first Baja (defendant Ko. 1 ) received a malikana 
allowance from Government payable to the various 
stanomdars, bat had refused to pay to plaintiff the 
fifthBaja'g share Heldi\io suit was not onerelating 
to any pension or grant of money or land reteoue 
conferred by Government, but was merely a suit fora 
declaration as to the plamtiffs status, and the 
Pensions Act, s 6, was therefore not applicable to the 
cose Eom:bi v Apkpi . I. Xi. B., 13 Mad , 75 

2 Mortgage ofdesaigm hah—' 

Suitlg mortgages without certificate of Collector- 
Sale in execution of decree passed t» such suit — 
Title of purchaser— Jurisdiction— Res yuificafa— 
Rstoppel — Where the mortgagee of a desaigin hak, 
witbonk c^tainmg the Collector's certificate under 
e. 6 of Act XXIII of 1871, sued the representative 


not constitute the basis of any title, or estop the 
representative from sumg for a declaration of his 
right to the hak as a life holder as against the pur* 
chaser at the auction sale held m execution of the 
decree Radhabhai v, Anantram Bhagiant, 
I L. S,9 Bom , 198, followed VABAyji Habibhai 
V, Lallv Azhu . I, li. B , 9 Bom , 285 

8 . 7 . 

See llAHOMBDAir LAW— Gift — V atto ttv 
[L L. E., 8 All , 213 

1. s 11 — Toda garas haJc — Lialiltig 

to attachment — Attachment — A toda ^aras hak is 
not exempted from attachment under a decree of a 
Civil Court by s 11 of the Pensions Act of 1871 

: The word "pensioa" in s 11 of the Pensions Act 
13 used in its ordinary and well known sense, 
VIS, that of a periodical allowance or stipend granted, 
I not m respect of any right, privilege, perquisite, or 
office, but on account of past service or particular 
merits, or as compensation to dethroned prmces, their 
I families, and dependants A toda garas hak does not 
come within the meaning of the word ‘‘pension,” 
I which denotes somethmg different from “ a grant of 
money or revenue” as defined in s 3 of the Act. 
Secbbxabt of State foe India in Comicn* v. 
KHBMCHAirD JBTCHAND . I. L. B , 4 Bom , 432 

2. — ^ — Attachment of bonus — Lia- 

■ ■ Govern* 

. compnl* 

^ _j he public 

10 O 


PLAINT. 


TION — coiicl uded. 

containing dofainutory stato- 

ita. 

See PnAcxioK— CitiitnvAi- Cases -Pkti- 

'IlON I'OU liAtE. 

[I. L. E., 16 Bom., 488 
for adminiatrativG summons. 

Sec AD5U^■IaT^AXIO^^ 

[3 B. L. E., Ap., 3 

— Form of— 

Sec Benoai TL'^•A^•ov Act, a. lo3. 

II. L. E., 21 Calc., 602 
I. L. E., 24 Cule., 107 

Misstatement in— 

See PiUA'v CouxoiXi, PuAcrion or— C osts. 

[14 B. L. E., 304 

— Omission in— 

See ICsTorrEi.— EaiOTTKii uy Deeds ax0 

OTUEU DoCSMENTS. 

[I. L. E., 17 Mad., 304 

— Power to allow withdrawal of— 

See iNSOiiTEST Act, S. 7. 

[6 B. L. P„, 558 
I. L. E., 7 Bom., 411 

Power to set aside order dis^ 

iug— 

See I:h-soiiVENT Act, a. 7. 

[6 B. L. E., 310 

Eeglatration of— 

See CiTtn Prooedoue Code, 1882, a. 5-18 
(18S9, s. 3-il) . 4 B. L. E„ Ap., 103 
[8 W. E, 141 

— 'Verification of — 

See Pbaotiok— C iYm Cases— Letters or 

Adjecsisteatiok. 

[I. L. E., 20 Gale., 879 
I. L. H., 22 Calc., 491 
I. L. E., 28 Calc., 404 

KITE, KIOHT OP— 

Proprietorship in soil. 

ur, or tjie right of gathering fruits, is a right 
■e of a certain dominion over the soil. 
OKD SlNQD V. MOHESnUR SlNGH 

W. E., P. a, 19: 10 Moore’s I. A., 81 

IIMS. 

— Contract to carry— 

See Conteaot Act, 3. 56. 

I. L. E., 14 Bom., 147 

— Place of worship. 

See Right or Suit— Phbho Wobshit, 

Shits Regarding Right or. 

•S. 

See Cases under SHirriNG Law — C oiui- 
SION. 


1. Genehad Construction or Pwad- 


1^'G3 ..... 

. 6737 

, jVdjiission or Pdaint . 

, 6738 

Forji and Contents or Peaint 

. 6738 

(a) Date or Cause or Action 

. 6738 

(i) Frame or Suits generaeex 

. 6739 

(c) PiAiNTirrs . 

. 6742 

(d) Devendants . 

. 6744 

(o) Boundaries . 

. 6746 

(/) SrEciAD Cases 

. 6748 

VERiriOATION AND SIGNATURE . 

. 6749 

Amendment or Peaint . 

. 6736' 

Return or Plaint 

. 6776 

Rejbotion or Plaint 

. 6782 

Procedure .... 

. 6786 


See ArPEEEATE Court — Exercise oh 
Powers in various Cases— Sheoiau 
Cases— Pdaint. 

See Court Fees Act (XXVI or 1867). 

[7 B. L. B., 663, 664 note 

See Court Fees Act, 1870, son. I, art. 1. 

[I. L. E., 7 Bom., 635 
See Evedenoe Act, s. 35, 

[L L. E„ 15 Mad., 19 
See Cases under JraDTirARiousNESs, 

See Cases under Reeieh. 

See Cases under Variance between 

PlEADING AND i'BOOr. 

— Piling of— 

See Lihit-ation Act, 1877, art. 178. 

[L L. K., 3 Calc,, 312 

— ■ Presentation of— 

iS’ea Cases under Limitation Act, 1877, 
s, 4. 

See Pauteb Suit— Suits. 

[I. L. R., 1 All., 230 
Marsh., 174 : W, E., P. B., 63 
1 Ind. Jur., O. S„ 66 
6 N. W., 225 
I. L. R., 20 Bom., 508 
I. L. R., 17 AIL, 626 
I. L. E., 18 AU., 206 
I. L. R., 19 Mad., 197 

— Return of, for presentation in 
proper Court. 

- See ArrEAii— O rders. 

[I. L. R„ 1 AU„ 620 
I. L. R., 2 AIL, 367 
- I. L. R., 3 AIL, 456, 856 
I. L. R., 4 AU., 478 
I. L. R., 21 Mad., 234 
' I. L. R., 26-Cale., 276 
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?XiAQTT-~coR/t»ue(2 ’ 

See A.'s'BSZLkiz Cocsx — Esebqibe of 

POWBES IN TASIOCS CASEB— PlAlNX. 

[I L 11,9 AIL, 191 -Ij B,13 I A , 134 
I Ir B., 11 Mad. 482 
iSee Cases undeb Limitation Act, 1877, 
B 4 

- - ■ — - Verification of— 

See Civil Pbocestjbe Cose, s 433 

I L E,10 Calc, 130 
[I L. R., 19 All , 610 
See False EvisEbCB—OENEBAL Cases 

[2B li B, A Cr.l 

See Weiiten Statement 

[I L B,22 Calc .>268 


1 GENERAL CONSTRUCTION OP PLEAD- 
INGS 

1 Pleadings la Courts in India 

—Pleadings in Indian Courts sUould not be construed 
With the same strictness sa the; aro in the English 
Geuita Nawab Nazim of Bbnoal v Aubao 
Begou 21 VT. K , 69 

Set Gibdbabee Sinou v Koolaqui Singh 
[e'W.R.P C, 1.2 Moore’s LA, 344 

Moeuddius o; Uotzab Koneunwadt « Enau- 
DAB Bbaemins of Moozab Soobpal 

[TW R,P 0,8.3Moore‘8l A, 383 

Mobesh Cbdneeb IfoosESiEE v Ramssoh Pal 
[13 W. B , 248 

2 '■ - - jPftmary and 

eeoondart/ relief — ^and hia three minoi sons were 
joint owners ol a village which Z hypothecated b; 
deed of simple mortgage to J Subsequently Z exe 
-cuted another deed of mortgage to Jt part of the 
consideration whereof was the*canceIlation of the 
former boud, which was paid off and estingnisbed 
accordingly J, however, fraudulently caused it to 
appear from the novating document that the former 
mortgage was still alive, and, after the death of Z, 
put the bond in suit against Z s widow, who, bemg 
Ignorant of the fraud, confessed judgment as guardian 
of her minor sons , and the entire right and interest 
of Z‘b heirs were sold lu execution of the decree 
obtained by J Subsequently the fraud was dis 
covered and Z’e sons brought a suit to set aside the 
execution sale and to recover possession of the 


share by amendment of the revenue papers ” In 
regard to the remaining one fourth they prayed for 
possession ‘by right of inheritance to 2” by 
cancelment of the execution sale and of the fraudolei^ 
lian Courts 
e strictness 
in infOTmsl 
> intially set 

, . the entire 

^ ^ r V.- — gs resnltiDg 


PIiAXNT — conitnued 

1 GENERAL CONSTRUCTION OF PLEAD- 
INGS— coftc/ttded 

therefrom as vitiated by fraud and, as secondary 
tplief, to be granted, if the Court should not see 
its Way to settmi .• 

turn that the; • 
of the property 

21 W R,59,rt ■ . ■ 

Singh . . 1 L R , 0 AU , 406 

2 ADMISSION OF PLAINT 

3 Holiday — Stamp duty — The 

reception of a plaint for arrears of rent by the Col- 
lector on Good Friday although by the Circular 


been paid at the time Gobind Kcuab Cho'wdhbt 
t Uabqopal Nag 

[SB I, R, Ap,72 IIW R,5S7 

3 FORM AND CONTENTS OF PLAINT 
(d) Date of Cadsb of Action 

4 —Limitation — CiuiZ Procedure 

Code, 165$, t 2$ — In a suit to recover possession 
plainlifi IS bound, under s 26 Act Till of 1859 to 
give the date on which he was dispossessed as accu- 
rately as possible especially where one of the issue 
IS whether he has been lu occupation of the land 
within twelve years of snit Botdonatb Sobma v 
Ojan Bibbe 11 W. B., 238 

6 V Plaint not »how» 

tny when cauie of aeiion aroee —A plaintiff is 
bound by the Civil Piocedure Code to show on the 
face of the plaint that his causa of actum accrued 
within the period of limitation Where an assign- 
moat to himself is a rdatenal part of a plamtws 
cause of action, he ought to allege the fact in his 
plaint Bbooeb r Gibbon 21 W. R , 47 

0 ObjBOtion to 

coute action hemp barred — S 32 of ActVIII of 
1859 imposes upon the Court of first instance the 
duty of taking any legal objection apparent on the 
face of the plaint , see £a{ava hom Basangouda v. 
Sktpouda valad Kadapa,7 Bom, A C , 99, and 


be noticed by the Court when receiving the plaint, 
or if not taken notice of, then it may be at any 
subsequent stage of the suit Salxtji Kesbaji c 
Bajbangji JalmsxnGjz 

[2 Bom., 169 ; 2ud Sd., 162 

7. Taking plamt qff 

theJUe — Indefimtenett — Omitsion to show suit not 
barred — A plaint which merely stated that the cause 
ot sAtioQ arose previous to 2lEt August 1869 and 
which did not show that the suit was not barred 
by limitation, was ordered to be taken off the file. 
S^AMULL O SUNASAM BOTH 

[8B I|.R, Ap,23 
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PLAUfT — continued. 

3. FOEM AND CONTENTS, OF PLAINT 
— continued. 

S. iPlaini not s7iow‘ 

ing when cause of action arose. — Tho fact of Aia 
plaint uot showing whai the cause of action arose is 
ground for rejecting the plaintj but no ground for 
finding on the trial that the suit is baiTed upon an 
issue raised as to limitation. ’KaUiYsa.vts Shaw 
r. Eajeebloohhk Mozooicdab 

[2 Ind. Jui’., W. S., 343 

9. Omission to state 

u'hen Cause of action arose in plaint — Amendment 
of plaint. — A suit in which the plaint discloses a 
cause of action falling within the period of limitation 
should uot be dismissed after the framing of issues 
pietely because the Court considers that an erroneous 
date has been assigned in the plaint as the cause of 
action. The plaint .should be amended. Sheokaj 
SiH&H r. Nim Khan . . 7 IN'. W., 354 

(J) Fbajie of Shits geneeai.it. 

10. Paper referred to in plaint. 

— A paper referred to in. a plaint is not a part of the 
plaint. ToHlton v. Gwtthee 

[Bourke, O. C., 273 

11 . Schedule to plaint— 

of cause of action. — ^The schedule appended to a 
plaint cannot disclose a cause of action not revealed 
hi the plaint. Mhzhhe Hossain v. Dinobhndo 
-Sen . . . Bourke, .O. O,, 8 : Cor., 94 

Lhcket Monet Dossee v. Khettee Cooitaet j 
Dossee . . .jp 2 Ind. Jui*., US'. S., 117 

12. — Defects in plaint— 

shoioing good cause of action — Ground for dismis- 
sal of suit. — A suit should not be dismissed for mere 
defects in the plaint, if the evidence shows there is a 
good cause of action. GoiAii An Chowdhet v. 
Fhttick Chhndek . . 10 'W. B., 460 

13. ' — — iPlaint shotoing 

good cause , of action — Ground for dismissal of 

— If a plaint discloses a cause of action, a Judge 
ou appeal ought not to dismiss the suit, on the 
o-round merely of defect in the allegations in the 
plaint. Kaseenahth Mode v. Eeejoonissa 

[Marsh,, 198 ; 1 Hay, 467 

14. - — Inaccnracg of 

language — Ground for dismissal of suit — Con- 
struction of plaint. — A plaintiffs suit should not be 
dismissed because, in describing bis cause of action, 
strictly accurate language has not been used. A 
plaint should not be construed literally, but accord- 
ing to the plaintiff’s real meaning, unless such meau- 
ing is inconsistent with the words used iu the plaint, 
so as to deceive the defendant and prejudice his de- 
fence. Inqeis V. Eam Singh W. B., P. "B., 169 

Petamehe Mookeejee V. Hhbee Naeain Tha- 
KOOB .... W. B., 1864, 50 

15. Want of dis- 

tinctness in plaint — Ground for dismissal of ap- 
peal. — A snit should uot be dismissed at the last 


PLAENT — continued, 

3. POEM AND CONTENTS OF PLAINT 

— continued. 

stage of the proceedings in regular appeal for want 
^ ot snftcient distinctness in the plaint, but such defect 
may be cured by examining the plaintiff or his- 
pleader on that point. Jhghohhn Tewaeee v 
BhedeoNaik . . . . 3 Agra, 162 

AbdooHi.ah r. Shaha Mujeesooddeen 

[15 W. E., 286 

~ Indistinc i- 

ness and olscurity of plaint— Ground for refusal 
to give decree. — A Court is justified in refusing to give- 
ns decree upon a plaint which it deems to be inten- 
tionally indistinct and obscure. Mahomed Hossein 
V. Keishno Chubn Missee . 20 W. B., 147 

See East Dtad Dutt v. Eam Dooiai. Deb 

[11 W. E., 276 

17r Charges of fraud 

I — Pleading. — A plaint charging fraud' must 'set 
forth particulars s general allegations, however strong 
the w’ords, not even amounting to an averment of 
fraud of which a Court can take notice. Ghnga 
Naeain Gupta v. TraucKEAic Chowdbt 

[I. li. E., 15 Calc., 536 
L. B., 15 I. A., 119 

18 . Mistake in plaint— Ground' 

for. dismissal of suit. — A suit should not be dismissed 
for what is obviously a mere mistake in the plaint, 
viz., the erroneous statement of the date of a mort- 
gage made many years before the plaintiff acquired 
an interest in the property, where all the parties to it 
were dead, and the deed itself lost. Laiba Dabee 
Pebshad V. Behaef.e Laid . ..3 Agpa, 33 

Mohhn Ladd v. Noob Khan . 3 Agra, 218 

19. — Pet urn and 

amendment of plaint — Ground for dismissal of 
suit. — A suit cannot be dismissed merely on the 
grounds that the plaint did uot contain a specifica- 
tion of the laud in the defendant’s possession, and 
that there was an error iu the plaint in the description 
of the defendant’s residence, Eeza Adi v. Phbna- 
KAND ChUCKEBBUTTT 

[6 B. L. B., Ap., 84; 14 W. E., 474 

20. Suit for account— PriHciyoZ 

and agent. — Discussion as to form of plaint in suits 
for an account. Gobind Mohhn Csvckebbvttt v. 
Shbeiff I. L, B,, 7 Calc., 169 ; 8 C. L. E., 357 

Shooshi Bhooshn Pad i>, Gdbh Chhbn Moo- 

KHOPADHTA 

[I. Ii. B., 7 Calc., 89 : 8 C. L. E., 285 

21. Money, Suits for — Suits for 

sums due on ia'king accounts — Civil Procedure 
Code, s. 50. — Under a. 50 of the Code of Civil Pro- 
cedure (Act Xrv of 1882), if a plaintiff seeks the 
recovery of money, the plaintiff must state the precise 
amount so far as the case admits ; while in a suit for 
the amount which will be found due on taking un- 
settled accounts, the plaint need only state approxi- 
mately the amount sued for. As in the former 
instance the precise amount, so in the latter the 
approximate amount stated in the plaint, must be 
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FXiAJUT— continued 

3 lORM AND CO^TE^T& OP PLAINT 

— continued 

taken to be the airouut of ^alue of the sabjeeb* 
matter of the suit for purposes of junsdictitm 
KHtrSUAICnAKD MriCHAND t Naqihdas iron 
CHAm . I ^ B , 12 Bom 1 675 

22 Bartnership suit— Cttil Pro 

<edure Code lS77,scli It /om IJ3 —The plaint 
in a paitnership suit ought to be framed on the lines 
of form 113 iQ Ecb II of the Code> and the 
accounts should be tal eu as praj cd in that foim 
Bam CHTJNDEtt Shaha e MAiacK Cutthdke Ma 
mKTA I Ii B,7Cal0,42a SOB R., 167 

23 Suit hy »ole 

iurvmny pariner lo recover partriereJixp delt — In 
a suit brought by a sole surMViugpartuertorecovera 
partnership debt, the plaint it properly Lamed 
ought to allrgo that the debt of which recovery is 
prayed was a paituerghip debt that the deceased 
partner bad died befrro the suit and that the 
suit was brought by tho plaintiff as sarMimg 
partner for Ins own benefit and that of the estate^ 
but the suit should not be dismissed merely be 
cause the plaint did not cont&iu. these avormeuts 
Jell V Souglae iB Aid , 97i COBiMi Pbasap 
c GUAKSAa Seehas I Ii B • 9 AU , 480 

24 Suit to remove bunds on 

river — to Jlow of icater—Hovr » 
plaint should be framed in a suit for removal of cer 
tain huDds which interrupted the pUiutiS s right to 
1 flow of water from a nier, considered Const 07 
Wabcs 0 Lixaitcnii Siiron 

C4 B I. E » Ap . 30 18 W. B , 49 

25 Suit for fishing in tanl( 

without permission — Suit for damaget and 
frespaje ““^Vhere the owner of a tank wishes to 
bring a suit against a person for fishing m tbc tank 
without his peimiesioa, the plaint should be framed 

, and should 
by reason of 
LOKHTAIOVt 
■ . Ii B , 600 

6 Suit to set aside deed of sale 

— Civil Procedure Code,! 50 — Inconnsienf cautei 


in the plaint that it was a forgery, and that, if it 
was not a forgery, its execution had been obtained 
by fraud, and that it was moreoier, loid for want 
of consideratio i Held that the gist of the plain 
tiff B charge against the defendant being that she 
had never executed a sale deed lu his favour, and 
that the document set up by him was a fe^eiy 
It was not competent to the plaintiff to cmabmo 
with this chaige as an alternative the wholly m 
consistent charge that if she did execute the dben* 
ment, no consideration was received by her or that 
fraud had been practised upon her Mahomei 
Bukth Khan v Hotsemi JJibi, I 1/ B t IS Calc, 
684 L B, lo I A , 81, followed Ittappa t 
Bauaxavsbaiauua X. li. B., 13 Mad., 649 


PLAIIIT— cotti«»«e£f 

3 FORM AND COMEIiTS OP PLAINT 

— continued 

27 — Suit for reliefs inconsisterih 

With each other — Ground foi diemisemg suti~— 
Held that the fact that a plaintiff claims in his 
plauit two aUetnatiae leliefB which aie inconsisleat 
with each other is no ground in itself for the dismis 
salof thesuit Jyappav Uamalalchehmamma,! L 
B , 13 JdaJ , adff dissented from Mahomed Buksh 
Sha»v Iluteetiit Sthi I L R 15 Calc, 634 L 
S IS I A,8I,TefeueAto Jino « Manon 

[I L H , IS All , 125 

(c) PlAIMIPFS 

28 — Smt by afirm —Per Peacock, 

CJ — A suit by a firm shouldnot bebiought in the 
name of the film but m the names of the members 
who constitute the firm Pulin Besabi Sen « 
Watsoh . BLR, Sup Vol , 904 

S c. POOLIN B^HAHEE “^Eir t Wai80> 

[0 W E , IBO 

GOSSAIK QtoOA DOTT BHABrTEE r D/lBEB 

Da89 Basoo , 26 W R , 118 

29 Suit by club— ffoode ewjpyZterf 

to amemhtr — Portiee — An action to recover thepnee 
of gcoda supplied to a member of a non proprictaiy 
club or on hit responsibility cannot be brought m the 
name of the secretary of the club Michabs s 
Bbioos . . I Zi. B , Z4 Mad , 862 

30 Suit by company— Corpora* 

iton. Suit hy~Pla%ntx(f Mxsdttcnpiion qf Civil 
Proetdurt Code (Act AlP ofl^SSj s 485— Com 


company ’ and the claim made m the plaint was a 
claim made on behalf of the company It was not 
suggested that the A Company was a comnany 
autbonxed to sue or be sued in the name of an otiicer 
ot trustee, nor was it shown that it was regutered as 
a corporation under s 41 of the Indian Companies 
Act Held that the suit was badly framed and that 
it should be dismissed Caufbeil v JaozSok 

Cl L 5,12 Calc, 41 

31 ' — — — ■■ Porni of plaint i» 

suit by company «» liquidatton~Compantei Act 
('FT ofl662J s 144 — Held that a plamt in a suit 
by a bank m liquidation in uhicb the plaintiff was 
described as ' The Official Liquidator, Himalaya 
Bank Limited, in liquidation,'' and which was also 
subscribed and verified in the same terms, was not a 
\alid plaint, having regarl to the terms ofs 144 of 
the Indian Companies Act 18S2, and that the defect 
could not be cured by amendment Z» re Winter 
botlont,Xi 11, 18 Q £ D, 446, referred to GaViAU 
MVBiVilAD e Hi^^xata Battk 

[I L E., 17 All , 292 

32 Suit ly Ojfcial 

l/iqutdator — Detcnption of plaintiff—Compamet 
Act (VI of 1^2}, s 144— Civil Procedure Code, 



1 a auifc to recover a debt to 
goue into liquidation,- the 
the plaint as “ The Official 
ill. Limited, in liquidation,” 
d and verified in the same 
sn by the defendant, the 
nonded, but after the period 
' the suit had expired, so as 
ink, Limited, in liquidation, 
Full Bench that the plaint 
iubstantial compliance with 
; 1882 ; and that, even if it 
the amendment made was 
it did not introduce a new 
as to let in the operation of 
Q-lmlam Muhammad v. 
I,, 17 All; 292, overruled. 
. H., 18 Q. B. D., M6, 

AD YdSTO V. HIMAIiAVA 

. I. L. R., 18 AU., 198 

Civil Brace- 

-Com'pany — C orporaiion — 
—The corporation contem- 
ivil Procedure is a corpora- 
law, that is, a corporation 
consent of the sovereign, or 
j consent of the Sovereign 
suit by an unregistered and 
3 names of the members of 
dosed. If this is not done 
either a corporation nor a 
3 or be sued in the name of 
0 as to make the provisions 
dure, 8.435, applicable, the 
Kylash Chandra Boy v. 
\ammadan Association of 
I. L. R., 6 All,, 284:; and 
'd of Foreign Missions of 
of Neio Yorh, 1. L, R., 16 

*AIfOHAITI AKHABA KaIAW 

. I. Ii, B„ 20 All., 167 
on beLalf of minor — 

'an— Besoripiion of plain- 
necessary for the mother to 
in in the plaint, when the 
by her as mother of her 
3E Debia V. Eam Kdmoi 
. ITW.B,, 144 

— Description of 

frame of suit. — In a suit 
nor by his next friend it is 
friend to have a certificate 
■ovidedhe have, in fact, per- 
sue. Where a suit was 
A for self and as guardian 
•, and it was objected that it 
ht in the names of A and 
iriend and guardian, — Meld 
or injured by the improper 
jection ought not to be held 


of A and of B suing by A as if the suit had been 
pi-operly framed. Abim Bitksh Pakie v. Jhabo 
. 1. L, E„ 12 Oale., 48 

——Suit hy manager 

of minors' property— Beng. Ad IV of 1870.— A 
suit brought by minors through the manager of their 
[ property as next friend must follow the form pre- 
scribed by Bengal Act IV of 1870, Jovbam Lat.t. 
hlAHiooN V. STEWAmr . . 20 W. R„ 463 

37. — Suit against administrator 

of minor for an recount— Minors Act (Bom- 
iayj,^ XX of 1864 — Misconduet , — A plaint under 
Act XX of 1864 by a relative of a minor against his 
administrator must specify one or more facts 'of mis- 

• condnotj or assign some satisfactory reason' for 
; apprehending an injury to the estate of the minor 
by the administrator ; otherwise it will he held to 
contain no cause of action. Damodabdas Manikbab 
V. Utamaeam Manikbab . . 10 Bom., 414 

38. 1— — Suit brought in 

name of idol of temple, — A suit relating to 
property alleged to belong to a temple cannot be 
in the name of the idol of the temple ; the manager 
is the proper pa-son to be plaintiff in tbe suit. 
ThAEOE EAQHtTKATHJI aiAHABAJ v. SHAH LaB 

Chand , . . .I.L.R., 19 AIL, 380 

39. Misdescription of plaintiff 

— Suit for rent. — Plaintiff suedfor rent, describing 
herself as holding a dar-mirasi jote, and the lower 
Appellate Court treated that description of her jote 
as misdescriptive, because the jununa-wasil-haki 
papers called her a mirasi ijaradar, and other papers 
showed her to be a dar-mirasi talukhdar. Meld ou 
special appeal that the misdescription, if there were 
any, was an utterly insuflieient.ground iov throwing 
out plaintiff’s claim. Bsoosvif Moxm Passes v, 
RhEEIOK MtTNDBK . . . 17 W. E., 17 

40. — ' Residence — Civil 

Brocedure Code, 1877, ss. 50-52 ~Descri_ption of 
defendant, — To describe the plaintiff as residing in 
Chitpore Road in the town of Calcutta is not a suffi- 
cient description, under s. 50 of the Civil Procedure 
Code, of his place of abode ; nor is it sufficient under 
that section to describe the defendant as formerly of 
Calcutta without alleging that the plaintiff has been 
unable to iiscertain bis place of residence more 
definitely. SoBOnoK v. Abdoob Aziz 

[4 C. L. B., 368 

(d) Deeebdabts. 

42 , Description of defendant — 

Act VIII of 1859, s. 26 — Titles of honour . — 
Where the Government has recognized a person as 
having a right to bear particular titles, a plaint in a 
suit against such person does not contain “the de- 
scription of the defendant ” in accordance { with 
8. 26 of Act VlII of 1859 if such titles are omtted. 
Insuchacase tbe plaintiff should, on the objection 
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PLAINT— conii»tte«? 

3 PORM AND C0^TENT3 0? PLAINT 
— coniinued 

bemg taken by the defendant, be ordered to amend 
the plaint , and if snch order is not complied with, 
the plaint should be rejected Masabaja os Vizi 
A irAOBAII I LaESBUI GhAIiXATA 

[12 B L R , p c , 443 18 W. B , 301 

Reversing decision of'High Court in Seta Raua 
KbISHNA RaTUDAPPA RAHQA RAO 1 ViJATA Rama 
Qajapati 3 Mad, 31 

42 — — - — Aci nil of 

IS59, 5 26 — Tttlsofhonow — The object of s 26 
Act VIII of 1859 , 18 to identify the piurties to the 
suit , and where it was clear on the defendant's own 
admission that the right party was sued, an objection 
by the defendant that the plaint was bad as it 
omitted to style him “Roy Bahadoor,” was overruled 
KISSEN CBAim QoiACHA O MeQBAJ KuTUBIaRoS 

[12 E L B , 445 note . 12 W. B , 460 

43 Suit against firm— Partner* 

— In an action agamst a firm the names of the 
partners should be specified m the plaint, and a sum- 
mons served on one or more of its members if resi* 
dent within the jurisdiction YBSif&TE Babaii v. 
Ceand Eaeahji 1 Pom , 8S 

44 Suit against a corporation 

or company — Act VIII o/ISdS, t 26 —A plaint 
described the defendants as C S, Deputy Agent of 
the East Indian Railway Company, and TV S L 
District Engineer of Rajmebal and Beeibfaoom who 
were made joint defenikots The real defendants 
were the East Indian Railway Company Seld the 
tdamt did not contain the description of the defen* 
dants under s 26, Act VIII of 18S9 The com 
pany should be sued in its corporate name Bau 
DAB See V CoiiXEOlOB OB Moobshedabad 

[2 B L K , S N , e 

S C Rau Doss See t Siefhevson 

^ [10 W. B , 368 

NDDEEN CbUSDES PADE 1 SxBPnESSON 

[15 W B,634 

45 Pom Act III 

of 1867, s II — Cantonment committee— Contracts 
entered into a corporate character— isaJiIsty to 
le sued on such contracts as a corporation — The 
plamtifis sued the Poona Cantonment Comuniteeto 
reqpver damages for breach of a conservancy contract 
The comnuttee was created by rales made by the 
Local Government under s 11 of Bombay Act 111 
of 1867 The committee ordinarily consisted of 
certain officials acting ex officio It was part of 
their duty to provide for the management and 
regulation of public roads, of conserrancy, and 
drainage witbin the cantonment They defrayed 
the expenses of such management out of the canton* 
meat fund placed at their disposal. The defen* 
dants contended that the suit was not properly 
framed, and that all the members of the committee 
should be made parties Held that the amt was 
properly constituted The rules by which the com- 
mittee was created did, by imphcation, though not 


PLAINT — continued 

3 FORM AND CONTENTS OP PLAINT 
— continued 


racter Cahtobussi Cokmitiee, Poona v Bab 
lOBJi Baicanji I L. B,, 14 Bom , 280 

48. Suit against company— 

Jynorance of names of persons forminp company — 


[8 W. E , 40 

47 Suit by Bank for money 

against executrix — Description of parties^- 
Order returning plaint for ame»<f«je«r — A suit waS 
brought by the manager of M Bank against the 
executnz of B to recover a sum of money as due 


cutrix of the deceased B The Court of first in 
stance returned the plaint for amendment under s 58 
of the Cnil Procedure Code, because the defendant 
was not properly described Held that this ground 
failed, because it was clear that the defendant was 
stated to be the executrix of the deceased, and the 
suit was brought against her in that capacity Mtts« 
800B1 B Dane % Bablow I L B , 8 All , 188 

48 . — Liability of the Secretary 

of a Club in respect of a contract entered 
into fbr the benefit of the members of the 
Club —Held that the secretary of a club could 
not, unless he specially accepted a personal liability, 
be sued personally on a contract entered into on be* 
balfoftho members of the c[ub by his predecessor 
in office , nor could tbe mei^crs of a club collec* 
lively bo sued through the r secretary as their repre* 
sentative Nobth Wesiebk Pbotinces Cldb i 
Saddebah I L B , 20 All , 4Q7 

48 Suit against unregistered 

company — Form of suit—Parties — When a com 


stating m his plaint that he has been uQabfe to 
discover who the ludividual members of tbe company 
are Hoylash Chunder Boy v Fllis, 6 TV B , 45, 
considered North TVestern Prortnees Club v 
Sadullahtl L R , 20 ,497, followed Ganessa 

SlHQHt Muhdi FoEBsr Co LL E., 21 All, 346 

(e) Bodndabies 

60 Omission to specify boun 

danes— ‘Swi^/ovZand —A suit to recover land with* 
out defining boundaries cannot be maintained, be 
cause, if decreed, tbe decree could not be executed 
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3. FORM AXD CO^flENTS OF PLAINT 

— continued, 

SLvhoMED IsMAIIi V, LaWiA Duunduii Kishore 
Naiuix 25 W, B., 09 

51. liffect of o«j«V 

sion on execution of decree, — Tlio mevc ouuaaioti 
from tlio schedule .muexed to a plaint of the boun- 
daries of other spcciticatious of land will uot exclude 
from the operation of the decree matters which are 
by name strictly claimed in tlie plaint and referred 
to as such in the decree, and which do not need any 
further specification. Sinn Naiuik Bankrjee v. 
RAii Nahais Leshkcr , . 20 W. E., 142 

52. if'ani of identic 

fication of the land in ui^^uie — Civil Procedure 
Code (Act XIV of 1SS2), ss. 53, 5i, and 566 . — 
There is no provision in the Civil Procedure Code 
authorizing the dismissal of a suit on the ground_that 
the laud in dispute, as described in the plaint, 
cannot bo identified, and that therefore the decree 
will bo incapable of execution. KAZKJt Sheik c. 
Daitesh Sheik . . .1C. W, 3N., 574 

See RAJKARAIK DA3 r. ShaJJLV NA^^DO DA3 
CnoMDURV . . I, L. E., 20 Calc., 845 

53 . Speoifleatiou of boundaries 

— Suit to prevent infringement of rights over I'aitd, 
— Where the object of a suit is to prevent the plain- 
tiff's rights over certain lauds from being infringed 
upon, the boundaries of the lands should bo given in 
the plaint. Ajoodhia Labe v. GturAxr Laie 

[2 C. L. E.. 134 

54. Description, of immoveable 

property — Civil Frocedure Code, 1S59, s. 26, 
cl, 5 — Suit for land. — Under Act VIII of 1859, 
s. 2G, cl. 5, all that it is necessary for plaintiff 
to do is to describe the property in such a manner as 
may suffice for identification ; it is not absolutely 
necessary to set forth the boundaries. Aptabood- 
DEEK V. SntTMSOODDEEN Mcumck 18 W, E., 461 

55. — Description of estate— Civil 

Frocedure Code, 1S59, s, 26, els. ( 4J and (5 ) — Boun- 
daries, Specification of. — From els. (4) and (5) of 
s. 26 of Act VIII of 1859, it would appear that, where 
a whole estate bearing a name is sued for, the bonn - 
daries need not be given. PvAimosAii Khan v. Ajoo- 
BHiA Ram Khah 

[I. Ts. E., 2 Calc., 1: 25 W. E., 425 

56. Description of pi’operty — 

Indistinctness of boundaries — Civil Frocedure 
Code, 1839, s, 26, — The indistinctness of boundaries 
is, under Act VIII of 1859, uot a cause of non-suit. 
Janokee Chowdheanee V. Dwabkanauth Chow- 
BHBV IHay, 555 

57. Effect of misdescription— 

Misdescription of area and boundaries — Suit for 
enhancement, — As to the effect of misdescription of 
area and boundaries in a suit for enhancement of rent. 
Taeineb Chtten SANirrAB v, Mohima Chhitoeb 
Shaha .... 22 W. E., 426 

58. Pr:cedure on omission to 

specify boundaxfies — Amending plaint.— -In a 


PDA INT —cont in tied, 

3. FORM AND CONTENTS OF PLAINT 
— continued. 

suit in which the plaintiff claimed several plots 
of land, but did not specify the boundaries iu respect 
of one of them, it was held that the proper course was 
for the Court to call upon the plaintiff to amend 
his plaint. JoHAB Ail Moibah v. GoiAii Assad 
CHOWDHar .... 21W.E.,187 

. 69. Procedure in case of irregu* 

larity in form of plaint— UtriV Frocedure Code' 
1S59, s. 28, cl. 5 — Amendment of plaint,— lis, plaint 
be drawn not in accordance with the provisions of 
cl. 5, s. 2G, Act VIII of 1859, the plaintiff ought to 
be allowed to amend the ploiut without the suit being 
at once dismissed. Bissdsden Nabain Shahee v. 
Gomobbkissek Shahee . , 2 Hay, 351 

00. Contents of plaint— UtoiY 

Frocedure Code, 1S59, ss, 26, V7 . — Under s. 26, 
Act VI 1 1 of 1859, tho])laint is iuteuded to be a state- 
ment of facts, and not merely a pmycr for relief. 
The words “ cause of action ” in that section, as dis- 
tinguished from the “relief sought for” and the 
“subject of the cbim,” mean the grounds entitling 
the plaintiff to the remedy he seeks. HBBOHtrEK 
Doss V. IlAzABEEinnii. . 1 Ind. Jur., O. S,, 12 

61 , Suit for breach of contract— 

Sale ana detiverg of goods — Omission to allege 
readiness and willingness to pay on delivery . — 
In a suit by the plaintiffs to recover damages from 
the defendant, a surety upon a contract to deliver 
coffee to the plaintiffs, the plaint did not allege the 
willingness of the plaintiff to pay on delivery 
Meld on special appeal that such allegation was no 
necessary, its absence uot hamug prejudiced the de- 
fendant. Pieeoe r. Opendea Shetti Gakapathy 

[7 Mad., 364 

62, ’Suit for contribution— ,2e- 

quisiies of claim,— A claim for contribution should 
distinctly set forth the amounts due by each party 
sued, failing which the plaint should be rejected. 
BhoEANATH ChATTEHJEE t'. IlTDEE Chand Doogub 

[14 W. B., 373 
(f) Speoiad Cases. ' 

63 , Suit for damages for tort— 

Buies ofMnglish law, — Plaints must state the relief 
sought forT the subject of the claim, the cause of ac- 
tion; and when it accrued ; and in suits for damages 
for injury done, the nature of the injury ought to be 
set out. The strict rules of English law do not 
necessarily apply to plaints in this country. Mohesh 
C mraDEE Mookbbsee ». Ramdhdh Pad 

[13 -W.E., 248 

In every such plaint, plaintiff should name the 
amount of damages which he seeks to recover as com- 
pensation for the injury of which he complains. 
Gibdhaedad Dayaddas V. JA&AinsrATH Gibdhae- 
bhai 10 Bom., 182 - 

64 , Suit for declaration of title 

and to have sale set aside — Amendment of 
plaint. — ^Where a person, by right of inheritance, 
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3 FORM AND CONTENTS OF PLAINT 
— concluded 

sued {or a declaration of h s title to a ebare in a 
certain sum of money to which the defendants laid 
claim and tho defendants met that allegation by set 
ting up a sale which tl e plaintiff admitted , — BeJd 
that the plaintiff uas bound to mention in his plaint 
the fact that be had parted with Ins title and to 


at some time within the period of limitation apph 
cable to the case If suf 6 cient cause exists tbeConit 
may require the plaintiff to amend the plaint 
AztorODiv Khas V ZiA tJL Nisba 

[L L R , a Bom , 309 
65 — Suit for posseaaion and 


in 1854 the defendant pleaded thit he held on a 
permanent lease s b]ect toadxedquit rent, that he 
and his ancestors had held on that tenure since and 
prSTiously to tho permanent settlement Reid that 
as the plaint praying for the recorcry of posaersimi 
proceeded cn the ground amongst others of the va 
lidity of tho grant relied on by the defendant the 
question as to the lalidity of the permanent knt*u 
bandi teuare claimed bj the defendant uas properly 
open for dcteimisatio i in the present su t Vaisi 
OHASXA SirSVA NaBATAKI 1 NAtltltlKII Dbaqatai 
Patabjaii ‘®SA 8 Tni 3 Mad , 120 

00 Suit for redemption of 

mortgage — Title Rxute ceandjiroa/of—Ltmt 
iation — In a sui* for possession of land by redemption 
of a mortgage the verv nature of which p csupposcs 
that the poasessi n of the defendant orhispicdcccssor 
was lau lul the plaintiff mi st in bis plaint sho v tho 
title upon wh ch he relies aud therefore a title 
subsisting at tho date of suit Unless be gites pnma 
facie eiidencc to show that his suit is withm time 
he fails to proi e his title or subsisting right to the 
property Philipps v ThiUpps LB 4 Q J} R 
1Z7 DauJcuiiV Lord Ssnrhyn L B 4 Ap €a$ 
5l Badha Qohmd Bey Sahab v Inglxs 7 C L, 
B ,S64 Eao Barnn Su gh i, Bakar j±lt Khan L 
B 9 J A 99 Ba^ah Sithen Butt Panday t 
Ptarendar Bahadur Singh L B,3T A 85 Bam 
Chandra Apajt v Baloji Bh urar T L B > 9 
Bom 137 and other cases referred to PabMA 
NITHD Misk i Sahib AU I L B , 11 All , 438 


4 VERIFICATION AND SIGNATURE 

67 Inability to verify— Cm! 

procedure Code 1S59 &, — Generally plaints 

should be renfied by the plaintiff The cxcepUou 
under s 28 Act VIII of 1859, m farour of persema 
unable to lenfy should be separately pleaded and 


PLAINT — continued 

* VERIFICATION AND SIGNATURE 
— continued 

considered ii each c^se In hie uatteb or the 
VET inoNCl' Mueesbub Bccesb Sinqh 

[6 W E , Mis , 33 


to rank or station to see that plaints and written 
stotementa aie subscribed and venSed by the parties 
in person except when unable to do so bj reason of 
absence or other good cause w hen they may be allowed 
to be subscribed and i ended by competent persona 
only Lebnoo Singh EOT 1 Esean ChditdebEot 

[6 W E., 213 

69 Duty of Court 

on preteniation of plaint ^A C urt ought never to 
allow a person other than the plaintiff to verify the 
plaint save strictly under the except on which the 
law permit* — namely, where the plaintiff by reason 
of absence or ether good cause » unable to subsenbe 
it (see Act VlII of 1859 s 28) Whenever the 
plaint u net presented by the plaintiff in person the 
Couit should satisfy itself that the vcndeatiou is 
actually signed by the plaintiff NrssiNG DsB t 
East SiOEEv MOOEEBJEs Marsh , 178 

EauMobun hlooEBsjEE V Nebsinq Deb 

[W E , P B , 64 1 lad Jur , O S , 03 
1 Hay, 378 


by ft person other than the plaintiff the Court must 
exercise the power vested la it by s 28 Act VIII of 
1859 and must decide whether or not tho plaintiff by 
reason of absence or other good cause u unable to 
snbsci ibo and v enfy the plaint himself MoEBSSim 
Buesh Singh t Sheo Nabain Singh 

[6 "W E , Mis , 69 

71 Abse ice on other 

good ground — A plaintiff ma be execused from ven 
f jing hi 8 plaint not only by reaeon of h s absence but 
also for any other ^ood cause to the satisfaction of tbe 
Court In THE UATIEB Oy IHB BETlriON OP LBEEA 
Nvnd Singh . 7 "W E , 168 

72 V Verification by person 

other .than pi aintiiT- Notice — When a plaint is 
subscribed and verified by a person other thaa the 


cednte '’pobdomoot Dossee v Seaua Chuen 
CotfCKEEBUTir 1 Ind. Jur, N S , 226 

73 
Plat 
\nei 

perso 

tioa, _ _ _ 

bebef, a vcnfication which does not distmguuh how 
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PIiAHSTT^ — continued, 

•i. VEHIEICATTON A^*n SIGKATUKK 

— coitlinaed, 

iniu'li is true to t)io kiiovvlulge of the person tiuiking 
it, jiiiil wlijifc is alU'gtil to be true on infornuitiou iiiul 
belii f, (Iocs not fiillll the r^juirciiuiits of a. 02, Act X 
of lSh7. SotOilO.v r. Alinoot A/I/. 

[4 C.L.B., 380 

74. ' — — Peraonal knowloilgo of facta 
~In/ortnaliiin and hdief — Venanal knou'Udije — 
Ciri/ rrocedum Code (Act A ' of lS77J,ss. OO, 51 — 
Act SIf of i6?S, j, 11 . — In nil casts, whether ii 
plaint is voriiicti liy the pl.aintitf or l»y come other 
person, the p.irty verifying BhouUl .-.tate shortly wlwt 
paragr.iplu! he Vtritiis of liia own knowidge, nml wlwt 
paragnvpln he inlievia to he true from the informa* 
tion of others. Ik thk jfATTi.it ot Ul’it.viuio Lall 
Boss I. L. 0 Calc,, G76: 7 O. L. H., 413 

76, - - — - - CictV Procedure 

Code, t. 52 — Form of urijlcnt ion of plaint . — In 
order to constitute iv proper verification of a plaint 
within the 11111111111 / of a, GS of the Code of Civil Pro* 
cednre, it is neci-siry for the pira.jn verifying, if all 
the facts me within his knovvUdgo, to state di.stinctly 
that they are to ins hiiowUtlge true; and if he has 
knowledge ns to lome and only information luul belief 
as to others, to state to wlueh he speaks from his 
knowledge ami to which from his iiifonnation ami 
belief. A Yiritication in the form — "'I’o the limit 
(or ejtent) of my knowledge the purport of this is 
true," is not such a verilicatiouus satisfies the require- 
ments of s. 52 of tlic Code. In (he mailer of Vpen- 
dro Lai Bose, I. L, 11,, 0 Calc., 675, referred to. 
GiJi»n.uii V. KA.vjtAiYA D.\i. 16 AB., 59 

76. Allegation of 

fraud — Practice. — In a case where the plaintiffs set up 
gross fraud, and where the case depends mainly upon 
the personal knowledge of the plaintiffs, it is impera- 
tive on the plaintiffs, or one of them, to verify the 
plaint. PnoTAi* CuDKDiTi Bakewjkk v. Kmbuto 
Kishohb Shaua . . I. Ij. B., 8 Cnlc,, 885 

See Jabdine, Skikkeb & Co, v. SnuBKOJiorEB 

[24W.E.,216 

77. Allegation of 

fraud. — Where a plaint contained mimerous allcga- 
tiouB of fraud somo of which must have been true or 
false to the plaintiff’s own knowledge, and was signed 
and verified on the plaintiff’s behalf by his general 
attorney, — Jdeld that the defendants must reasonably 
require the plaintiff to subscribe and verify the plaint 
himself, and that he should so subscribe and verify. 
Eajah OB ToAiEuni e. Bbaxdwood 

[I.3:..E., 9AU., 505 

78. Effect of non-verification 

by real plaintiff — Benami mortgage. — In a suit 
for possession after foreclosure, defendants urged that 
G (and not A and B, the plaintiffs) was the actual 


PLAINT — continued. 

i. VEIIIPICATION AND S 
— continued. 

mesne profits In favour of <7, the phi 
the fact that C had not verified 
sufiieient ground for dismissing 
Moif.\Ki.AUi Nittba v, IjisriKtr 
tebjee . . . 1 B. 2 

S, C. Bov MOUUN LALti Hitte) 
DtiBi:!*. Dkuia . 

79 , — _ partiierH— 

Wliore the plaintiffs described tin 
, carrying on busiutas muler the nai 
i JPcld tLvt there was no irrcgula 
I being signed by C ej’ Co. and verb 
one of the partners. LAoni..VK r, J 

I [61 

. 80 . 

' parhiir of iho firm —Act VJUJ 
I Practice.— Dy the practice of the 
biDught by n Virm, one partner cai 
obtained special Ic.ive, verify the 
; beh.alf and also on behalf of his co-, 
— Whither .such a practice is corre 
allowed to continue. It.VlICUOKE 
Late 

81. Enlso vorifici 

tion hg mooktear — Civil Procedure 
— The verification of a plaint signed 
.the plaintiff by her mooktear, and w 
vvkvt is false, but attempts to do wh 
her from doing, is not a false verifi 
meaning of s. 2-l,__Act VIII of 1869. 
V. Ekaxei IIosseik 

rw*Ev P. B.,4 
1 lud. 

83, Subscription 

Civil Procedure Code, 1S77, s, 5L 
the Code of Civil Procedure (Act 
Coui-t may in its discretion admit a 
been subscribed by an authorized agei 
SuBKonovEE V. Pooira: Beicaby jM 

33 - 

Code, 1877, ss. 36, 51.—S. 36, read 
of the Code of Civil Procedure (Act 
that a plaint which may be presented 
agent] may in like manner be subscr 
that subscription- would be a compl 
DnxraBUT Singh Bahadoob v. Jho 

P 

84. Signature an 

by agent — Civil Procedure Code 
amended hg Act All of 1879), ss 
plaint, signed by a person holding a 
attorney to sue on behalf of the plai 

o'rrTiOll Wlflllll fTiO TYlPOTllTIn* f Tl A TV 
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4' VEBITICATION AIJD SIGHATDEB 
—conimued. 


ficatioabysucli a person should be made in the presence 
of the Court unless the Court he satisfied that there 
13 sufficient ground for tfiapenaing with his attendance 
EASIIUKO r BeSTOUJX Dasaxhot 

[I L. R , 4 Bom , 468 

85. 

and venjiei , 

of the CTiBO ■ 

Court —A , • 

. appointed 

. behalf of 

^ ^ . Mamlat- 

dar’s Court , — Held that the pleader appointed by 
her could sign and verify the plaint SAirtnjA t. 
HajiMita . I L. B., 24 Bom., 238 

88. Verification hy unautbo^ 

rued person — Remotal Jrom flle—RraeUce — 
'When a plaint has been lenfied by a person who has 
not shown to the Court that be is a person competent 
to verify it, the Court will order the plaiut to be 
removed from the file. Ovehend, GuBKEri Co. v 
isTBEiB ... 1 Ind. Jur.i N. S., 39 

1 ).. 1 

a suit on the ^ound that the plaint was verified by 
an agent, when it might and ought to ha> e been ven* 
fitd by the plaiutiS huns«lf. Held that, the plaint 


supplied^ Gokcl ChuKdbr t Bubeek Bbqum 

^arsh , 344 : 2 Hay, 325 
88. False verification — TFotter 


ment and had not objected to the verification, it was 
the duty of the Munsif to dispose of the case on its 
the 
JO'S- 

' ■ |;24W.B., 71 

89. Objection to verification — 


GaOSSAIit SUEOOP CnUVDEB DoBB 

{12^7 R,4eS 


PLAINT — continued « 

4 VERIPICATION AND SIGNArURE 

90 Signature of plaint by one of 

several co plamtififs— Parties named as eo- 
plaintiffs — Ciiil Procedure Code (KIV of 1882J, 
Si 30 and 34 — Ximitatton — It is not nereKiarv thab 


plaints (and at a time when be could not have 


record already. Held that all the jomt creditors 
le 
le 

yt 

parties Mohimi Mohvh Das i Bunqshi Budcait 
Saba Das . I L R, 17 Calc, 580 

OL Sufficiency of verification— 

Cittl Procedure Code, e 5S — A suit was brought 
by the manager oi the U Bank against the eaecntnz 
of S to recover a sum of money ns due upon a bond 
executed by P in faiour of the Bank. The plaiut 
began thus “ Gioige Henry Webb, Manager of 
the abovenamedplaintiS s business, states as follows,’* 
and proceeded to state that the deceased was, at the 
tune of his death, "indebted to the plaintiff,” and 
to eet forth the cause of action in detail It was 
sigued and verified thus " For the M Bank, Limi- 
ts Q H. Webb, manager.” The Court of first 
instance returned the pl&t for amendment under 
s 63 of the Civil Procedure Code because the plamt 


plamt applied to the case of the piamtiS Bank, and 
the plaint sufficiently fulfilled the requirements of the 
Code that the facts which the plainiifi considers 
essential should be concisely and clcarlj set out, and 
that the verification should be made by some one 
acquainted with these facts liIrsBooBiE Bake v. 
BablOW . . 1 L B,,9 All.,188 


Campuny — The Manager at Lucknow of the local 
biancb of the Delhi and London Bank was authorized 
by a power-of attorney under tbu seal of the company 
m London, to sue for debts dns to the Bmk, and to 
anhstitote any person for himstlf, besides doing other 
acts of management. A power of attorney, executed 
by him as manager, appomting the accountant of tho 
Bank to be its attorney m Lucknow, did not contain 
express authority to the person so empowered to sue 
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‘i. VERIFICATION AND SIGNATURE 
— continved, ' 

ngainst defenilants, of whom some objected that 
ho was not authorized to sign and verify the plaint. 
Held that s. 61, Civil Procedure Code, regulating 
proceedings by or on behalf of ordinary plaintiffs, did 
not apply, but that s. 435 was applicable, the acting 
manager appointed as abovemeutioned being a princi- 
pal odicei'of the Dank Corporation within the meaning 
of that section. DEim Aim London Bank w. 
OlDHAM . . , I. L. B,, 21 Calc,, 60 

' [L. B., 20 I, A., 139 

93 , Suit by agent of an unineoi*- 

porated society— CiciZ Procedure Code (1SS2J, 
S.435— Corporation. — i suit in ejectment as against a 
trespasser was brought by a person signing the plaint 
as “ for and as Superintendent and Principal Officer 
•of the Estate of the Board of Foreign Missions of the 
Presbytei'ian Clmrch of New York.” The plain- 
tiff was not shown to be a member of the Board, nor 
did he set up any possessory title of his own. Jh-ld 
thatjiiiasmuchasthc Board of Forcigir Missions of the 
Presbyterian Church of Ne\v York was not a corpora- 
tion or company authorized to sue and be sued in the 
name of an officer or trustee within the. meaning of 
■s. 435 of the Code of Civil Procedure, and also as the 
person signing the plaint in the manner above de- 
scribed did not profess to be suing on his own posses- 
sory title to the land in respect of which! ejectment 
was claimed, the suit must be dismissed. Jaigopal 
V. Kauleshar Roy, WeeTcly Notes, All. (1882), 
132 ; Muliammed Yusuf v. Sulchnath,JVeehly Notes, 
All. (1887), 65 ; and Asher v. Whitlock, L. R., 1 
Q. J9„ 1, distinguished. Ynsin? Beg r, Boaed ok 
Foeeign Missions ok the Peesbxtbeian'Chuech 
OE New Yoek in Amekioa I. L. E., 16 All., 420 

94. Besult of defective verifi- 

-cation. — Amendment — Procedure — Civil Procedure 
Code (1882), ss. 52, 53, and 578 — Irregularity not 
affecting merits. — If the verification of a plaint is dis- 
covered to be defective at any time whilst the suit is 
before the Court of first instance, the plaint may bo 
amended by the Court, If such defect be not dis- 
covered until the suit comes on appeal before an Ap- 
pellate Court, such Court may, if it thinks fit, return 
the plaint to the Court of first instance to be amended 
by it. But where the defect is such that it is covered 
by the provisions of s. 578 of the Code of Civil Proce- 
dure, there is no necessity for the Appellate Court to 
take any steps to prociu'e the amendment of the 
plaint. In any event, a defect in the verification ' 
of a plaint will not of necessity result in the dismissal 
of the suit. Balgohind Has'^. Qanno Ribi, Weekly 
Notes, Ml. (1896), 76, referred to. A plaint filed by 
three joint plaintiffs was verified by each in the form : 

“ The contents of the petition of plaint are time to 
the best of my knowledge and belief.” Held that 
this form of verification, though not free from am- 
biguity, was in substantial compliance with the provi- 
sions of s. 52 of the Code of Civil Procedui’e. Eajit 
Ram V. Katesae NatA I. L. B'., 1'8‘ All., 386 

95 . Plaint verified wben in an 

incomplete state — Amendment of plaint to 


PLAINT — continued. 

4. VERIFICATION AND SIGNATURE 
— concluded. 

correct defective verification. — The substantial por- 
tion of a plaint, consisting of the statement of the 
claim of the plaintiffs and the prayei’, was written 
upon two sheets of plain paper and verified by the 
plaintiffs. Subsequently to the affi.ving. of the plain- 
tiff’s signatures, a front sheet, consisting of apiece of 
stamped paper with the name of the Court and the 
names and addresses of the parties, was added, and the 
plaint thus composed filed iu Court. Held that the 
verification was defective, but that the suit ought not 
to have been dismissed. The plaintiffs ought to have 
been allowed an opportunity of amending the plaint 
by making a proper verification. . Fateh Chand v. 
Mansab Rai . . I. L. E,, 20 AH., 442 

Ganga Sahai V. Mhhajijiad Ail Jan Khan 

[I, L. E., 20 AIL, 444 note 

Fakib Chand v. Muhesh Das 

[I. L, E., 20 AIL, 445 note 

96. — ; Plaint not signed by plain- 

tiff or Ms authorized agent — Rffeat of such 
leant of siynature —Civil Procedure Code, 1882, 
ss. 51, 578. — The mere fact that the plaint in a suit 
has not been signed by the'plaintiff named tberein or 
by any person duly authorized by him in that behalf 
as required by s. 51 of the Code of Civil Procedure 
will not necessarily make the plaint , absolutely void. 
A defect in the signature of the plaint, or the absence 
of signature, where it appears that the suit was iii 
fact filed with the knowledge and by the authority 
of the plaintiff named therein, may be waived by the 
defendant, or, if necessary, cured by amendment at 
any stage of the suit, and having regard to s. 578 
of the Code of Civil Procedure, is not a ground for 
interference in appeal. Raj it Ram v. Katesar 

Nath, I. L. R., 18 All., 396, and MoMni Mohun Has 
V. JBangsi Buddan Saha Hds, I. H. R., 17 Calc'., 580, 
referred to. Marghuh Ahmad v. Nihal Ahmad, 
Weekly Notes, All., 1899, 55, overruled. Mahabir 
Prashad v. Wahid Alaih, Weekly Notes, All. 
(1891), 152, distinguished. Katesar Nath -V. Ay- 
gyan, Weekly Notes, All. (1894), 95, and Badri 
Prasad v. Bhagwati Hhar, I. H. R>., 16 Alt., 240^ 
discussed. Babdeo v. Smidt I. L. B., 22 AIL, 55 

5. AMENDMENT OF PLAINT. 

97. Power to amend'— Appellate 

Court. — A plaint cannot be amended in an Appellate 
Court. Abdus Ovfsoob v. Nhe Band 

[1 B. L, E., A. C., 78: 10 W. E., Ill 

98. — Appellate Court 

— Objection to plaint. — ^An Appellate Court is com- 
petent at any stagO'to alloW objections to be taken to 
an apparent defect in the plaint. ConviN, Gowie, 

«. Eeias 2 B. L. E., A. O., 212 : 11 W. B., 40 

99. ■ Act Pin of 

1859. — The Court has power to amend a plamt after 
it has been filed, although no express power to do so 
is given by Act VIII of 1859. Under Act VIII of 
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Plaint — conunued 

6 AMENDMENT OF PLAINT— wed. 
1859, tte Court has power to mako all bucE amend 
ments first m the plaint and afterwards in the 
issues, as may be necessary, in older to bring about a 
fau and proper trial of the matter which the plamtifl 
comes into Court to have tried Qabind Coahuba 
D orr 1 Qanoa Dhte hAirr Moutjh Das t» 
Qasga DnrE 7 B Ij R , 333 

Sahhi Keseaji c Bajsahgji Jalmsancmi 

[2 Bom , 169 2ad Bd , 162 

100 Cwl ^rooe 


that it IS the intention of the Legislature that all 
matters in dispute should he disposed of in the aame 
suit The proriso to s 53 is not intended to inter 
fere with this Sabai Ohani) Mitieb v Mohom 
Bibi I L B,. 25 Calc , 371 

[aC "W.lT.ie, 201 


101 — — - — - — X>»tfretto» of 

Jwdff*— Cerfs of Ctttl Procedure, 1SS2, $ S3 — ^The 
ameudmentofa plamt unders 63 of the CodeofCml 
Piocedure <Act HE of 186S) is w the discretion of 
the Judge, and js not the right of the sailor in all 
circumstances It is sot enough for a plaintiff to 
show that the aniendment docs not alter the character 
ofthesait Ti.TZSliii Seotr 

[Lli R,2lBom,670 

102 ■' ' ■ — Civil Proce' 

dure Code a S3 — itmitation— ^rea 'of propertjf 
clamed t» euit for pre e npUon described t less 
Man the true Area —A Court is not precluded from 


by mistate as bemg of a slightly less area than it was 
in reality Ifeld that the Court had power and 
ought to hare allowed the plaint to be amended, and 
that the amendment was not precluded by the fact 
that at the time when the application for anicsdment 
was made, the iimitatiou for the suit had expired 
Seld also that such misdescription would not rrodcr 
the suit liable to the objection that the plaintiff 
had sought to pre empt only a part of the property 
sold BABKAT UN KIS8A r MUHAAlllAO ASAD All 
[I L B , 17 AIL, 289 

log Eight to amend — Altering 

cose t» appeal — A plaintiff was not allowed to alter 
his case on second appeal PASSOsAtar Hunt 
Chunpes Mahapattea V Bauebishna Jana 

fL Ii R , 9 Calc , 629 
13 C L B,119 

104 Orouni for 

amendment-^ Amendment at final hearing — Sembln 
— A defect which appears on the face of the plamt^ 
which would have rendered it inadmissible, is not a 
matter for amendment at the final hearing of the 
suit Eauasami Axxaw V Bauu Mupas 

[3 Mad , 372 


PLAINT — continued 

S AMENDMENT OF PLAINT— continued 

106 — Appucation to 

amend tilth reference to olgfction tahen at fiUng 
of plaint — A plaint may be amended upon suhse 
queut application with reference to an objection 
taken when it was filed Touiton v GwriaEB 

[Bourke, O C , 273 

106 — Time for amendtaent— 

Amendment after seltleme it of issues —Amendment 
of a plamt is not allowable after issues are fixed 
AuuB Nabain alus Nebpup Suhatb r, Euohoo 
B tmasB Koonwpb 5 W 234 

107. Ctttl Procedure 

Code 1677 s 53 — Amendment subsequentig to first 
hearing — ^Thc words in paragraph 1 of s 53 of the 
Code of Civil Procedure (Act K of 1877) at or 
before the first hearing" are merely directory and 
Qot maoJatory and therefore a plaintiff may sabse* 
quently to the “ nrst hearing " amend hu plamt pro 
vided such amendment docs no*- alter the original 
character of his snit The plaintiffs (mortgagors in 
a suit against their mortgagees) sought only for prd 
duct on of the mortgage deed or for an account 
although the aveiments lo the plamt warranted a 


peimiUiog the amendment to be made MobeP i 

Dovqbb I L R., 5 Bom , 608 

108 Amendment 

after return jor ame»dine»t tn fixed rt»«e — Civtf 
Procedure Code, 1877, s 53 — ■S‘e»j87e— That wheie 
at the first hearing of a suit the pla nt is returned 
for amendment within a fixed time under the ptovi 
BioDSofe 53 of Act \ o° 1877 and it is amended 
accordingly, it cannot afterwards be agam returned 
for amendment. Bxps pv MsSA v Muunniiv 
Jak LL K, 2 All, 671 

108 — — — Ciitl Proce’ 

dnre Code 1682 s 53 — Practice — Amendment of 
plaint at a dale subsequent to first hearing — 
Retd (OnsPlEnn J dissenting) that under a SSofihe 
Cud Procedure Code a plaint can be rejected, returne 1 
for imendment, or amended by the Court of first in 
stance only at or before the first hearing of the suit 
and not after the first hearing thereof Uodle i 
Dongre, I L £ , S Pom 609 dissented from 
Koer’s case, I L £, 2 Calc 272 
Burjare v Bhagana, I L £,10 Calc, 5S7 
L £ t 11 1 A, 7 and Fazul un mssa Began i 
Mttlo, I L £ , S All , SoO, distinguished hy 
MaSucod, J Per llAniiooD, J —The pi mt may, 
for causes other than thoso mentioned m s 53 , he 
amended by the Court after the first hearuio 
DaoiOsab Das r Gosal CnANs 

[I L E , 7 All , 78 

110 Ctttl Procedure 

Code fSPP cf 1S32J, t, 51— Leave oiiatned /q 
attend plaint mthm a certain Putinre 

oneud w«<Ai»» time altoKed— Application for 
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PLArNT — continued. 

0, AMENDMENT OE PLAINT— eoijh'juiefi. 

extension of time ori/jinally allowed, — Ou tliG 6tli 
April 1891 tile plaintiffs obtained an order giving 
them leave to amend the plaint and proceedings in 
the suit. By the order this amendment was to bo 
made on or before the SOfch April 1891. On the ISth 
August 1S91 the plaintiffs obtained a summons 
ealHug ou the defendants to show cause why the 
time allowed for amendment should not be extended 
for a month, and why the hearing of the suit 
should not be postponed. Meld, making the summons 
absolute, that although the time originally fixed for 
amendment had expired, the Judge had a discretion 
to extend the time, and that under the circum- 
stances the plaintiffs were entitled to the order asked 
for. Bhagwasdas Bagxa u. Ault Ahmed 

CL L,lB„ 16 Bom., 263 

111. Mode of amendment— After- 

aiion of plaintiffs case. — The Court is not to make 
a case for a plaiutiff which he has uot made for himself. 
Pboshnno CntrsDEH Bahebjee v. Govsee Dass 
Bhuttachabjee . . . .7 W. H., 478 

112. . Alteration of 

plaintiff's case — Variance hetween pleading and 
proof .—Semhle — ^The Court will uot add an issue or 
amend the plaint so as to raise a wholly different 
question to that upon which the parties have come 
into Court. Bizjie Bibee r. MoEOutm Doss 

[2Ind. S.,118 

See Nehoba Box v. Radha Pehshad Singh 

[1. L. B., 5 Calc., 64 ; 4 O, L. E., 353 

113. Allowing new 

cause of action — Civil ^Procedure Code, 1859, ss. 39 
and 31. — Ss. 29 and 31 of the Civil Procedure Code 
empower the Court to permit such amendment in the 
plaint as may enable the Court to give relief in 
respect of the wrong originally complained of, but not 
to allow totally new causes of action to be added by 
a supplemental plaint. Raiboo MubIi v. Nanhk 

[1 3Sr. W., 171 : Ed. 1873, ,250 

114. ;; — Ground for amendment— 

Insufficient disclosure of cause of action. — ^Where 
the plaint does not sufficiently cfiscloae the cause of 
action, and a cause of action exists, the plaintiff 
should have been allowed to amend it under a, 32, 
Code of Civil Procedure, 1859 ; not being so allowed, 
he is at liberty to prove any cause of action which 
is not inconsistent with the plaint. Lhckhee Peea 
Debia V. Beindaeun Dex . ,12 W. 313 

115. — — Misstatement of 

Cause of action, — The plaintiff, having failed in an 
application under s. 441 of tho Penal Code, brought 
a suit in a Civil Court for possession and for the 
demolition of a wall or fence put up by the de- 
fendant, dating his cause of action from his failure ,, 
in the Criminal Court. In the Court of first instance, 
he obtained a decree for possession. The Judge 
on appeal dismissed the plaintiff’s suit on the ground 
that he had no power to set aside a Magistrate’s order 
under* the law cited. Seld that, if the Judge was 
of opinion that the plaintiff had misstated Iris cause 


'PXiATNT—contmued. 

5. AMENDMENT OF PLAINT-confijmed, 

of action, he ought to have directed him to amend his 
plaint. Dab 00 Jha n. Lhwa Jha . 11 W. E., 223 

110. — — Sejeciion of 

plamt for prolixitg— Civil Procedure Code, 1859, 
s. 29,— If a plaint uot only asks for relief which 
a Court can afford, but seeks to open up matters 
already adjudicated upon in another suit, the Judge 
(instead of rejecting the plaint for prolixity under 
s. 29) should entertain tho suit and adjudicate upon 
tho matters not adjudicated upon in the former suit, 
amending tho plaint by striking out the issues 
relating to the matters adjudicated upon, RosHN 
JEHaN r . Enatut Hossein 

rw. E„ E. B., 41 : Marsh,, 127 
1 Ind. Jur., O, S„ 44 : 1 Hay, 269 

117. ; — Civil Procedure 

Code, s, 53 — Alteration of the relief praged for . — 
The restriction as to amendment of a plaint is 
only as to the natm*e of the suit; the law prohibits 
any such amendment as would change the funda- 
mental character of a suit, but an alteration in the 
relief does not change the character of a suit. Where 
a purchaser of a mortgage-bond at a sale in execution 
of decree sued to enforce the bond, but did not 
pray for sale of the mortgaged property, — Eeld 
that h_e might properly have been allowed to amend 
his plaint and add a prayer for that relief. Nasi- 
NATH Das V . SADAsrv Patnaik 

[I.L. E., 20 Gale., 805 

118. A m end m eni 

transforming claim — Suit for rent converted into 
suit for ejectment — Variance letween pleading and 
proof— Civil Procedure Code, ss. 53 and 562. — An 
amendment of a plaint which materially transforms 
the nature of the claim cannot be made under 
s. 53 of the Civil Procedure Code, and certainly not in 
appeal. S. 63 permits amendment of the plaint 
before judgment, and not after. The larger powei-s- 
conferred on Appellate Courts by s. 562 do not 
authorize such a material jtransformation of a suit 
in appeal. Bai Shsi Majieajba v. Maganeab 
Bhaissannae • . . I, Ii. E,, 19 Bom., 303' 

119 . Altering character of 

suit— C*oiZ Procedure Code, 1877, s, 53 — Adding 
prager for possession to suit for declaration of 
title. — S. 53 of the Civil Procedure- Code, which 
provides that a plaint cannot be amended so as 
to convert a suit of one character into a suit of 
another and inconsistent character, does not prevent 
a plaintiff who has been ousted after suit brought for 
declaration of title, from amending his plaint by 
adding a prayer for possession. MeIiOTS v. Vioae 
Abostobio OB Maeabas . I. Jj, E., 2 Mad., 295 

120..- Suit for posses- 

sion and mesne profits — Pesumption.— Where in the 
plaint the relief sought for was possession and mesne 
profits, and. the plaint was in the course of the suit 
amended, and an additional stamp paid so that the 
suit became one for resumption, — Reid the amend- 
ment was improperly made, and. the suit must proceed. 
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5 AMENDMENT OF PLAINT— 

A» a salt for possession and mesne proSts Gobdibo 
Mahapatro ® Gopeevath Pundit 

[BLR, Sup Vol ,581 6 "W B , 211 


part of the m nors JoTRAM LaiB Mabtook « 
Stewart 20 "W R,463 

122 “ Suit on mart 

of < /'"■ 

t — Where a 

_ a o ® onght 

to bo bTonght not for interest only but for an 
accoint and payment of nhit remains due on the 
mortsage for pnncipal and int rest up to the filing 
of the plain This amendment was allowed m this 
case Annapa ( Gaktati I L B , 6 Bom , 181 

123 ■ C\v*l Procedure 

Code 1877 * 63— iuit for retforatton of land 
io tte former con-itiion— -Su I for declarahon of 
rmhi — By the amendment oft'‘o plaint a suit for 


tion of the r ngl t to a share m the produce and 
the use of the water by way of easement field 
that the alteration lo the plaint was a mater al one 
pABZAND AM V \U8U» Au I L B , 2 All , 069 

124 — — Plaintiff asking for relief 

ment — 
rate of 
I not for 
ut fo a 

Icabuliat at an enhanced rate for tl e rent of a 


toundcrthelaw Poobno Chundbb Rot t Star 
KABTX 10 W R , 382 

126 Giving plaintiff more re 

lief than, he prays for— O m t for redemption 
— IheCourt should notgiie the plaintiff more than 
he claims m his plaint therefore where a mortgagor 
on payment 
e mortgagee 

■ ■ ig possess on 

^agor merely 

because the mortgagee denies the existence of the 
mortgage Dada talad Valu i Batabha tai,a» 
Easau • 6 Bom , A C , 9 

126 Amendment by Appellate 

Court— Omission of lower Court to re<Mr» p/a nt 
for m tjoinder — When a plea of miajomdCT has 
TOL IT 


BIiAINT — continued 

S AMENDMENT OF PLAINT— co»fin«c<f. 


disposed of it by returning the plaint for amendment 
lariand Ah v Tutuf Ah I L R 2 AH 669 
dissented from LiNOAMUAL •• Chinna Venkatam 
uad I li B.. 6 Mad , 239 

227 ■ Amendmentofplaint— Cicif 


stanoms and three tararies against the karnavan 
and others including certain persona to whom he 
had alienated some tarwal property The plaint 
as ong nally frame 1 prayed (l) for the removal of 
the kama^a^ (2) for a declarat on that defendants 
Los 2 to 8 the senior snandravans had forfeited 
the r Tight of sncceenon to him (3) for the ap 
po otmeot of the plaintiff in his place (4) for n de- 
olaraton that bis alienat ons were invalid as against 
the tarwad and 6) possess on of the p operty 
alienated Subsequently the plaint was amended 
by the orde of tbs Court by striking out items 2 and 
6 of the prayer and finally the plaint ffs farther 
ameodei the phi t and su d only fora leelaration 
that tbo alienations in question vere invalid The 


different from that disclosed in the plaint and 
that tl e appeal must be allowed accordingly 
MAnouBD t KbiBHv^k I L B, 11 Mad, 108 

128 Suit on promiBsory notes — 

Par ance i^efweenp/eadtny ond proof ~ Addition of 
wue as to ife nt of acco ni — MTiere a suit was in 
slituted under Act V of 18C6 for tho sum due on two 
promissory notes and the defendant as after vards 
flowed to come in and defend and wi ttea state 
ments were filed and the plaintiffs v ntteu state 
ment set out all the facts under rhich the notes 
were give it was found that the it ms of tbo ac 
count were not properly m issue Tho Court allowed 
the plaint to be amended and an issue to be framed 
as to the amount d e m respect of tho consideration 
for the note Josepb v Sozano 

[eBliE.441 18‘WB.,424 


March but the pleading alleged that the breach was 
on Snd March Seld that an amendment might be 
allowed as the defendant would not be prejudiced 
thereby be having been perfectly aware of the case he 
hod to meet on tlus point Fiebce v Ofemdba 
Seeiii OANATATirr 7 Mod., 364 

130 Variance Je- 

tween pleading and proof~Relief t» retpect of 
tort — The plaintiff sued the defendant overseer of or 
for the municipal office for the recovery of money 
due on a contract under which the plaintiff bad done 
10 a 
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7XjAI1T7 — continued 

6 AMENDMENT OP PLAINT— cou/iiitwaL 
owner i» The plaintiff sued to recover pos> 

session of certain land, and prayed to set aside the 
sale of it by the rerenne authontiei fox arrears of 
assessment due on the land He alleged that he had 
let the land to the defendant, on condition of the lat> 
ier paying^ the Government assessment and certain 
rent in cash and kind to the plaintiff, that the 
defendant, having lotentioually made a default in pay* 
ment of the asseesoicnt, fraudulently caused the land 
purchased 

, plaintiff’s 

. . oastssioQ of 

, . ^ - The Snb 

■ordinate Judge rejected tbe plaintiff's daim, holding 
that he failed to prove cither the defendant’s liability 
to pay the assessment, or any fraud on his part mth 
respect to the sale of the land and that the sale could 
not be set aside. His decree was affirmed on appeal 
by tbe Assistant Judge on the sole ground that the 
sale could not be set aside He did not go into tbe 
merits of the case On appeal to tbe High Court, — 
' Meld that the plaint ought not to have contoioed any 
prayer for setting aside the sale, but that as it coo 


that the defendant should, under the circumstances 
alleged by the plaintiff, be declared a trustee of the 


be discharged of his sub«tenaacy in consequence of 
his conduct which worked a forfeiture of any right 
to bo continued as tenant BatERtaBKA VssonsT t 
MasnaTSAT NaBaTan I. Ij R., 5 Bom , 73 

138 Smt for possession on 

ground of ezclusive Tight'-Appetlale Court, 


in giving the plaintiff a decree for a portion of the 
property, on the ground that the whole was the pro 
peity of a joint Hindu family in which the plaiotiff 
was a CO sharer Mukhoda Soovoubt Dasi o Ban 
Churn Kabmoeab 

[L L. R , 8 Calc , 671 : 11 C.L. B , 194 

139 'Suit for possession of share 

of joint Hindu family before partition— 
for partition — A, one of three members of an 
undivided Hindu family, mortgaged his share in tbe 
immoveable famny property to S The mortgage 
recited that the money was raised in order to enable 
A to sue hii CO parceners for partition of tbe family 


such family property Meld that B’t suit, being a 
suit for possession, was wrongly framed, and was not 
maintainable, there never having been any paititma 

toth rv 


PLAINT — continued 

5 AMENDMENT OP PLAINT— coB/inaed 
of the joint family property Leave, however, was 
given to H on certain terms, to amend bis plaint, so 
as to make bu suit a suit for partition. Ebibbnaji 
L aEsnuas RaivauB r Siiabau Mubabsat Jaehi 
[L L B , 5 Bom , 496 

140 — Suit for money received for 

plaintiff—^” " '* ' 

Amendment o . • 

Code, 18S2. t 

ou a regular aj . . 

prayer for an account Bai Anope v Mulchakd 
O iBSHAs I li B, 9 Bom, 355 

141 — Alternative case — O«ij«io» 

to put cute i» aliernatire —Where the p’aiutiff has 
not put forward an alternative case as he might hai e 
done, he may have leav e to a« end his plaint and to 
state his esse correctly theiein if the Court thinks 
that be has rested his claim upon wrong grounds 
from misinformatioa, ignorance of law or fact, mU* 
take or miicoustruction of documents LavsHviiBax 
V Haei bin Ratji 9 Bom , X 

142 Omtsiioaiopui 


tbe whole of the testator’s property, was refused,— 
tbe <^urt holding, under s^. 53 of the Civil Fro« 
cedure Code (XIV of X8S2) that the case made by 
the proposed amendment would be inconsistent with 
the case made m the plaint as onginally framed 
Damouae Madbowji V PuEMANAiniaa Jebwan- 
DAS ' I L. B , 7 Bom., 155 

143. ■ Omtsrion to utJc 

Jor alternative relttf-~Frame of euii — Account 
und dwcorery —After parties have come to trial to 
deternuue which of two stones is true, the plaintiff 
cannot be allowed to amend his plaint by abandoning 
bis own story and adopting that of the defendant, 
and asking relief on that footing for the question, 
whether on that footing the plaintiff is entitled to 
relief, IS one lo which the defendant’s attention has 


[iT L. B., 6 Calc , 693'; 5 C Ii. E., 466 

144 — "Withdrawal ofpart of claim 

itnf brought for amount t» excess of jurisdiction 

qfMunsif — 'SKti to declare land liable to he sold •» 
- 10 u 2 
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PXiAIWT — coniimied, 

6. AMENDMENT OP PLAINT-conimuerf. 

execution of decree — Civil ^Procedure Code, ss. 50 
and 373. — lu a suit brought iu a District Munsif’s 
Court to declare certain laud liable to be sold in exe- 
cution of a decree for more than R2,S00, the defou- 
dauts pleaded that the Court had no jurisdiction. 
The Munsif allowed the plaintiff to amend the 
plaint by stating that he abandoned his claim to 
execute the decree against the land for more than 
82,500. On appeal, the District Judge held thivt 
the plaint could not bo amended after the first 
hearing. Jleld ou appeal to the High Court that 
the claim was not one which could be amended, so 
as to bring the suit within the pecuniary jurisdic- 
tion of the District Munsif. An.vaji r. Rama 
KuBUP . . . I. L. E., 10 Mad., 152 

145. Allegation of fraud— Affera- 

iton of nature of fraud charrjed. — Where in a suit 
for repayment of a certain sum which had after a 
compromise made by the official assignee been paid 
to a person who had assisted in taking the ac- 
counts, such payment being unauthorized by the 
Court, the plaint, as presented, alleged the frau- 
dulent concealment of the payment from the assignee 
and afterwards, when all the evidence had been 
taken, and it had been established that the assignee, 
knew of the payment, this was amended to the state- 
ment that if he did know of it he had no power to 
consent to it, aud that his consent would not be 
binding, the payment being a fraud upon the 
Court , — Meld that the amendment at the stage when 
it was made was not permissible. AbddIi Hossein 
Zenail V. Tubnek . I, L. E., 11 Bom,, 620 

[L. E., 14 I, A., Ill 

146. Charges of fraud— General 

allegations of fraud — Amendment of plaint on 
appeal— Ohjection taken for first time on appeal . — 
Where a plaintiff seeks relief ou the ground of fraud, 
and the plaint contains general allegations, but no 
specific instances of the alleged fraud, it ought 
to be immediately, on presentation, rejected or 
returned for aniendment, as it does not disclose a 
cause of action. The plaintiff sued to recover 
damages caused by the defendant’s fraud during 
his management of the plaintiff’s estate from 1S70 
to 1884. The plaint disclosed no specific instances 
of the fraud imputed to the defendant. The Court 
of first instance, without going into evidence, rejected 
the plaintiff’s claim on the preliminary ground that 
the plaintiff had no right to sue during the lifetime 
of his adoptive mother. In second appeal, the respon- 
dent objected that the plaint was defective. The 
plaintiff’s pleader asked for leave to amend it by 
specifying certain instances of the alleged fraud. 
Sold that the amendment could not then be allowed, 
and the suit must fail. Kbishnaji v. Wamnaji 

[I. li. E„ 18 Bom., 144 

147. Suit by Bank for money 

against executrix— Civil Procedure Code, s. 53 
— Order^returning plaint for amendment — Porm of 
suit. — ^ suit was brought by the manager of the M 
Bank against the executrix of B to recover a sum of 
money as due upon a bond executed by B in favour 


PLAINT — ooniinued. 

5. AMENDMENT OR Phkim~continued. 

of the Bank. The' plaint described the defendant 
as “ Mrs. Sarah G. Ba rlow, of Mussoorie," and stated 
that she was o.vecutrix of the deceased B. It began 
thus ; “ George Henry Webb, Manager of the above- 
named plaintiff’s business, states as follows,” and 
proceeded to state that the deceased was, at the time 
of his death, “indebted to the plaintiff,” and to set 
forth the 'cause of action in detail. It was signed 
and verified thus: “ For the B Bank, Limited, 
G. H, Webb, Manager.” The Court of first in- 
stanco returned the plaint for amendment under s. 53 
of the Civil Procedure Code, because the suit should 
not have been -brought in the form in which it was 
brought, but in the form referred to ins. 2)3 and 
No. 105 of Sell. IV of the Code. Meld, with 
I reference to this ground, that the plaintiff was at 
liberty to bring a suit for money against any person 
administering to or representing the estate 5 and if 
such suit should bo found with reference to the facts 
in evidence not maintainable, it should be dismissed ; 
but there was no authority for returning a plaint for 
amendment, when it was found that the suit was not 
maintainable in the form iu which it was brought, 
in order to amend it so as to convert the suit into one 
of a different character. Mpssoobib Bank v. Bae- 
iow . . . . I. L. E., 9 AIL, 188 

148. Suit to restrain interfer- 

ence with private right— Cm7 Procedure Code, 
ss. 31, 53. — A sued for an injunction to restrain in- 
terference with his right to graze cattle on the bed of a 
certain tank. The other raiyats of the village in whom 
the same right vested were originally joined as plain- 
tiffs, but the plaint was amended under s. 53 of the 
Code of Civil Procedure, aud their names were struck 
off the record. A proved no special damage. Held 
( 1 ) that the fact that the other raiyats of the village 
had similar rights did not make 4’s right-a public 
right in the sense that no action could be brought 
upon it unless special damage was proved ; (2) that 
the right claimed vested in A severally as well as 
jointly with the other raiyats, and the amendment of 
the plaint was not contrary to the provisions of s. 31 
or 53 of the Code of Civil Procedure. 'V’enkatachala 
V. Kneeitsam:! . . I, L. E., 11 Mad,, 42 


’ 149. Ckange in. form of suit, tlie 

cause of action being unchanged— Civil Pro- 
cedure Code, 1S82, s. 53.— The plaintiffs alleged that 
the defendants had encroached on the bed of a tank, 
raised embankments, and cultivated crops which in- 
terfered with the plaintiffs’ supply of water; and 
they prayed for a decree ejecting the defendants from 
the land encroached on and restivaining them from 
interfering with it. Meld that the Court was not 
precluded by s, 53 of the Code of Civil Procedure 
from passing a decree declaring the plaintiffs’ right 
:o the water of the tank directing the defendants’ 
mbankments, etc., to be removed and regulating the 
mltivatiou of their lands ; but that the defendants' 
iberty of cultivation should not be restricted more 
-ban was necessary to secure the plaintiffs’ supply 
>f water. Ptuamada v. Ratothtt 

[I. L. E., 11 Mad., 94 
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5 AMEEDMENT OP PLA1^T— co»i;na«<? 

^et fUadfcit id T^III of ls^5) — DeclarilQrif 
decree — A suit m tho Coarb of a District Munsif to 


plaintiif’s father mortgaged certam anecstrat pro- 
perty for a limited term A auit was broaght on the 


1- ie.“e> ‘ ^ ‘ . ‘ 

ment of interest and costs by the father In execu- 
tion of this decree! tho mortgagee sought to recover 


poses, and that therefore the estate could not bo 


an allegation fo that effect . Held that the amend 
meat could not be allowed Such an amendment 
would entirely alter the points cl conteutioa hetweeo 
the parties In suing m tho form adopted by the 
plaintiffs they doubtless intended to take the chance 
«{ getting a greater advantage than they would have 
obtained if they had sued merely as separated sons 
They sought to liberate tho property alti^ether from 
liahil 
and 
the < 
havii 

now 

NiaiTarffiiT Damopab * JaTHBBTAnn 

[I L K., 12 Bom , 431 
161. — Suit to declare aheoation 

■by Hindu widow invalid — Specific Relief 


and claim possession GoTlimAti pBBOstDBTl 

CLL B.,12Had,136 


162. Suit in Civil Court to en- 

force exchange of pottah and muchalka — 
Cfuii Procedure Code,s 53 — Madrat RentRecowp 


been amended by the addition of a pra^ er for a decla 
ration of the plaintiff’s title and that the Court then 
would have bad jurisdiction to grant by way of conse- 
quential relief the relief originally sought Naea 
slUUA t SuETAirABATAVA I. Ii, B ^ 12 Mad , 481 

153. Plaint for declaratory 

decree without consequential relief— Oiyec 


where that objection has never been taken by the 
defendants to the suit The plaintiffs should lu such 
a csss bo sPoired an opjicrtiiDity of ameaHiog thcie 
plaint Liuba BIS Ebisuka e lUuA but Fiupiv 
[I L R , 13 Bom , 548 

164 Suit for rent, Decree for 


contended on appeal that the suit should nothaio 
been dismissed, but that they were entitled to a decree 


an amendment 
character from 1 

theCourtsbelow- ^ ^ . 

trial upon fresh evidence Snch amendment could 
ivtbe allowed under s 53 of the Civil Procedure 
Code Lukhet Kanto Hate Qhoicdhury v Sumeef 
nddin Lutker, 13 B L R, 213 21 W R, 203, 
Ethan Chunder v Shama Churn Bhutto, 

11 Moore t I A, 20, Nominee Dnstee v Nu ro 
hurry Vahnnto, Marsh , 70, referred to bOEEN- 
DBA ^ABaI^ SiHQii r Bhai Lat Thakctb 

[I L R , 22 Calc , 762 

156 Am.’*ndm“iit in respect of 

patties— S/rii«ny ouiof plant— Atnendtny 

tttues — Four pUmtiffa sued as partners, but it was 
found during the trial that they were not all part- 
ners at the time the cause of action accrued, and 
the Judge thereupon amended the issue which had 
been raised on that pomt, and raised the question 
whether the plaintiffs were or were not partners , and 
it being decided in the negative the Judge ordered 
two of the plaintiffs* names to ho struck out of the 
plaiut, and gave a decree lu favour of the other 
plaintiffs. Seld that the Judge acted rightly in 
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6. AilENDMENT OF VJjAIKT— continued. 

amending the issue, but that he should have done so 
without striking the names of the plaintiffs out of the 
plaint. East Indias Raii^vax Coupany v. Jobdak 
[4 B. I.. E., O. C., 97 ; 14 W. E., O. C., 11 

156. — — JSindu midow 

— Joinder of pJaintiffe one of whom has no rightto 
sue for pra-empiion.— lho plaintiffs in a suit to en-- 
force a right of pre-emption based on the wajib-ul-urz 
of a village, which gave the right to “co-sharers,” 
alleged themselves to bo jointly interested iu the 
village, aud iu their plaint claimed relief jointly. 
One of the two plaintiffs was the n idow of a co-sharer 
in the village, who, at the time of his death, was 
a member of a joint Hindu family, and it was held she 
could not claim pre-emption. Held, with reference 
to the manner in which the plaint was framed, that 
the other plaintiff could not claim pre-emption en- 
tirely on his own account without amendinir the 
plaint, but that it- was too late for him to take such a 
course. Damodnr Das v. Ookal Chand, I, L. E., 7 
All., 79, referred to. Kaban Sijtgji v. ’Mukaaiatad ' 
IsarAii Khan . , I. L. E., 7 All., 800 

157. Joinder of 

causes of action — Same parties suing in different 
capacities — Civil Procedure Code, 1977, ss. SG and 
31. — By the Memorandum and Articles of Association 
of the "New Dhurumsey Poonjabhoy Spinning and | 
Weaving Company, the plaintiffs’ firm of 211 F 4' 
Co. were ap, oiuted agents of the company for 
tw’enty-five years, aud it was provided that they 
should have the general control and mauagement of 
the company. Cl. 98 of the articles provided 
that the said firm, as such agents, should have full 
power and authority (inter alia) to appoiiit and em-^ 
ploy, in or for the purposes of the transaction and 
mauagement of the affairs and business of the com- 
pany, such solicitors as they shonld think proper. 
An agreement, dated 26th August 1874, was also 
entered into between the company and the partners in 
the firm of Jll F ^ Co , their executors, administi-a- 
tors, and assigns, for the time being constituting 
the pai-tnership firm of Af F Co., whereby it was 
agreed that the said firm should be agents to the com- 
pany for twenty-five years to buy and sell, etc., and 
particularly to exercise all the powers contained 
in cl. 8 of the Articles of Association, Messrs. 

C Sp B were duly appointed solicitors to the 
company, and acted as such for a considerable time. 
M, one of the members of the said firm ofM F ^ 
Co., died in the middle of March 1876. The plaintiffs 
complained that O, one of the shareholders in the 
company, became desirous of ousting the plaintiffs 
from the position of agents of the company, and 
of becoming the managing director of the company ; 
that in July 1881 he procured his own election and 
that of -certain nominees of his as directors of the 
company •, and on the 8th August 1 881 procured the 
passing of a resolution at a Board meeting to the 
effect that, as Messrs. C B, the company’s solici- 
tors, were also the solicitors of the agents, it was 
desirable, for the interests of the company, that 
a change should be made, and that Messrs. S C Sp 


PIjAIKT — continued. 

5. AMENDMENT OP PLAINT— continued. 

L be appointed solicitors of the company.* The 
plaintiffs alleged that the only object of passing the 
said resolution was to facilitate the design of Q-, of 
ousting the plaintiffs from their agency, and getting 
the management of the company -for himself; that 
Messrs. H 0 Sf L had been for a long time the 
solicitors of O, and had been advising him in his- 
designs upon the company and upon the plaintiffs, 
and they contended that the resolution was a breach 
of the contract between the company and the, plaintiffs- 
and a violatiou of the Articles of Association of [the 
company. The plaintiffs sued Q- and two other direc- 
tors of the company and the company, itself, and 
prayed for an injunction against the defendants to- 
restrain them from committing any breach of the 
agreement of 26th August 1874 and in particular 
from carrying into effect the resolutiou appointing 
Messrs.^ IL C ^ L m solicitors for the company, 
and' to restraiu them from doing anything inconsis- 
tent with the Memorandum aud Articles of Associa- 
tion. The defendants contended that the contract of 
the 26th August 1874 had been determined by the 
death of M, and that the powers conferred on the 
agents by cl. 98 of the Articles were, subject to the 
general powers of management, vested in the directors 
by the Articles, and that the case was not one in 
which an injunction could be gi’anted. Counsel on 
behalf of the plaintiffs sought to obtain the injunction 
on the ground that the resolution of the 8fch August 
1881 appointing Messrs. R C L solicitors of the 
company, was contrai-y to the Memorandum of Asso- 
ciation, and therefore ultra vires ; and, in order that 
this point might be pressed against the defendants, it 
was proposed that the jfiaint should be amended by 
alleging a cause of action in two of the plaintiffs as 
shareholders as well as a cause of action iu all the 
plaintiffs as parties contracting with the company. 
Reid that, under the provisions of ss. 26 and 31 of the 
Civil Procedure Code (Act X of 1877), the amendment 
could not be allowed. The plaintiffs, as shareholders 
and contractors, had not the same cause of action, by 
which words were meant not only the act complained 
of, but also the right violated by that act. The rights- 
of the plaintiffs as contractors, alleged to be violated 
by the resolution, w'cre rights given to them by their 
agreement; but the rights of the plaintiffs as share- 
holders were rights secured to them by the Articles 
of Association. NusSebwanji v. Goedon 

[I. L, E., 0 Bom,, 208 


/158. 


Amendment of 


plaint on appeal — Adding^ parties.—lo. a, suit for 
arrears of rent of the plaintiff’s share of a talukb it 
appeared that, in the year 1279, a paitition was 
effected of the zamindari in which- the defendant’s- 
talukh was situated, and that the talukh ceased to be 
held exclusively by the plaintiff, but was divided 
between him and certain other persons, who were not- 
made parties to the suit. Reid that the plaint could 
not be amended by making the co-sharers parties at 
the hearing of the appeal. Obhoy Gobinu Chow- 
DHEY V. HUBYCHUEN GhQWBHEY 

[L Ij. B., 8 Calc., 27T 
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5 AMENDMENT OP PLAINT— eowfmuetf. 

168. ■■ — — • Suit hy one 

member of an " undivided Stndu family — Non- 
yomder of other pertont intereeted tn a family 
hutxneee — In 1887 ths plaintiff appointed the 
defendant t ' . 

business m 

undivided . . 

belonged *- ^ 

other members of his family, sued the defendant 
for damages for breach of tho contract of 
aernce, and it was held that the suit was not mam* 
tamable in the absence from the record of the other 
partners in the buainesss. Held that by reason of 
the fact that an amendment of the plaint might 
deprive the defendants of the defence of limitation 
and of the other circumstances in the case, the plaintiff 
should not be allowed on appeal to amend the plaint 
by bnnginghiB partners on to the record Az.aaAPPA 
CnsTTi V Veluait Chetti I li. B., 18 Mad., 33 

100 " • ' — '■ Cttnl Procedure 

Code ^JSS3J, ss 27 andSS—Amendn ent of f taint by 
hrxnying on a • 

Plaintiffs sued » 
to the estate of . 
tors under a will , 4 . 

been enti nsted by the testator m 1593 to the defen* 
daut The will contained no express appointoieat of 
ezecutore, but it provided that the plaintiffs should 
take care of the estate during the miuonty of a sou 
who was to be adopted to the testator, and imposed 
upon them the duty of providing for the maintenance 
of persona therein named The adoption having 
taken place after the institution of the suit, — Held 
that, under the circumstances of the case, the plaint 
should be amended on second appeal by substituting 
the adopted eon as plaintiff with one of the present 
plaintiffs as his nest fnend Sbshauua v 
C flEinrAPPA . 1 Ij. B., 20 Mad , 467 

101 .. — .... Suit brought «» 

the name of the idol of a temple— Amendment 
altoxed la name of manager of temple— JPruehce — 
A suit relating to property alleged to belong to a 
temple cannot be brought In the came of the idol of 
fhptPTnnle Where such a suit was so brought, the 


[LL B.,19AlL,3dO 

162. Addition of 

partite on second appeal -In a suit by the mana 
ger of ft Hindu joint family to recover possessioa of 
certain lands from the defendai t, the plaintiff was 
allowed on second appeal to amend his plaint by 
making other members of tho family parties to Hie 
suit Haei Gopal t Goeaedas EusnABAsnEX 

[L Xa H., 12 Bom , 168 

163. Addition of 

parties — Suit originally^ againet owner — Ship 


PleATHPI— continued 

5. AMENDMENT OP PLAINT— continoei. 

• > • . ■ T . Suit forcolhsioo 

of a ship , — Held 
■ plaint by adding 

• . ibat and Pesbia 

-i-i ‘ A _ ' IBPHEHD 

[I L. B., 12 Bom., 237 


and an account, and remanded the case, with a direc* 
tion to the lower Court to make the other partners 
parties to it and to take an account Eabiubhai « 
CoNsEBTAXoa OF Tosssts L Jj. H., 4 Bom., 222 

18®* Amendment on 

. tiff was 

0 as to 

u • having 

sQcd others who, as ho framed bis cause of actioDf 
were sot liable while he would be prejudiced by the 
dismissal of the suit as against them Mahoaies 
Zaiioob All Kran u. Roiia Eosb 

til Moore’s I. A , 408: 8 W. E , P. 0 , 9 

See Peoby c Bell 20 W, B,, 6 

160 Cii if Procedure 

Code (Ad N of 1877J, e 416— Procedure— Sub^ 
etitution of parties— Criminal Procedure Code (Act 
X(fl872J,» 521 — Order bi/ Hagutrate fur removal 
of ohstiuction from a public thoroughfare — Suit 
against Magistrate to establish right — Dnder 
8 521 of the Cnminel Procedure Code (Act X of 
1872), a first cliss Magistrate lu charge of a talukh 


have properly permitted the plaintiff to amend his 
suit by sinking out the name of the first' class Ma- 
guttate as defendant, and substituting m that capa 
city the Secretary of State for India in Council The 
Hu'h Court accordingly reversed the decree of the 



107. 


[L Xa B, 6 Bom., 070 
On the llth 


the ground that it had been built upon a public 
tbroughfarc. The plaintiff therenpon sued the 
Magistrate for a declaration that the “ ota " and site 
bdonged to him, and prayed for a reversal of tho- 
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Magistrate’s order. The Apsistant Judge who tried 
the suit dismissed it, holding that it did not lie 
against the defendant. On appeal, the High Court, 
following the decision in 2filkunthapa Malkapa v. 
Magistrate of Solapur, I. L. R.,6 Bom., 670, re- 
versed the decree of the Assistant Judge, aud re- 
manded the case, iu order that the plaintiff might 
amend his suiC ’by striking out the name of the first 
class Magistrate as defendant, and substituting in 
that capacity the Secretary of State for India in 
Council, aud directing the lower Court to determine 
the suit upon its merits after the above amendment 
and due service of process. BAiJ.KA3r CHATUD’Ki.AJi 
f. Maoistbatb op lOATPtTBl. L. R., 6 Bom., 672 

168. Allowing sub- 

stitution of parties and new cause oj action. — The 
plaintiff brought a suit ag.ainst the Secretary of 
State, which the Judge dismissed ; on the petition of 
the plaintiff, he allowed the plaint in the suit so 
disposed of to beamended, and the name of a new de- 
fendant to be substituted, aud a different cause of 
action to be stated. Held that the Judge acted 
‘illegally, aud that the plaintiff should have been 
referred to a new suit. Seth Dhhnraj r. SECUETAttv 
OP State por Iijdia 1 IT. W., 118 : Ed. 1873, 204 

lea — Cioil Brocedure 

Code (Act XIV of 1SS2J, s. 53 — Amendment 
of plaint on appeal — Substitution of legal represen- 
taticefor deceased defendant — Limitation Act, s. 22. 

' — A suit was brought to recover arrears of rent. 
The persons whose names were entered on the record 
as defendants wore, iu fact, dead when the suit was 
instituted.’’ The suit was dismissed. The plaintiffs 
appealed and sought leave to amend the plaint by 
substitutii g for the names of the dead men those of 
'their legal representatives, as against whom the suit 
would then have been barred by limitation. Held 
that the amendment should not be allowed. 
'MAlMKAHJTrS’A 1*. PUILAXVA 

[I. L. R., 16 Mad., 319 

170. Substitution of 

parties as defendants. — In an application to amend 
a plaint by substitution of the name of a firm for 
the Official Assignee as defendants, it was shown 
that the firm had been adjudicated insolvents, aud 
.one of them had obtained his permanent discharge ; 
that the cause of action ai ose prior to the insolvency ; j 
and that no written statements had been filed. The 
application was granted, the costs to be paid by the j 
plaintiff. Deihi AND London Bank r. midlee 

[7 B. L. R., Ap., 65 I 

171. Amendment by 1 

striking out name of defendant — Suit for damages 
for wrongful acts of Q-oternment servant — Dis- 
tinct averments against each parly, — The plaintiff 
had purchased at a Government auction a license to 
vend spirituous liquors, paid the first iustolnient of 
the purchase-money, aud demanded a license, but did 
not receive it until six days later. Meantime he 
opened a shop and sold “ tari ” for three days, when 
the sale was stopped by the Extra Assistant Com- 
missioner, notwithstanding the plaintiff represented . 


PiiAIlTT — continued, 

6. AMENDMENT OP 'BLMm-concluded. 
that he was a license-holder. The present suit was 
brought against the Government represented by the 
Deputy Commissioner for damages on account of 
wrongful acts of tlie Extra Assistant Commissioner, 
wlio was made second defendant. The Judge, holding 
that where a servant does a wrongful act maliciously 
he is personally liable and the master is free, left 
it to the plaintiff to say against whom he would 
proceed. The plaintiff elected to proceed against 
Government and obtained a decree for a, part of his 
claim. In the lower Appellate Court the Judges were 
divided in opinion, the Eecorder holding that the first 
Court was justified in allowing the plaintiff to aban- 
don his suit against the second defendant, to whom 
malice had been imputed, and that the suit was still 
maintainable against the Government; and the 
Judicial Commissioner, considering it irregular to 
.allow this action, inasmuch as the claims for damages 
on accouut of the illegal and malicious acts of the 
second defendant and for damages for uon-issue of 
license by the first defendant were inconsistent with 
each other. Held by the High Court that the view of 
the Eecorder was correct. Nevertheless, the plaintiff 
ought nob to have been put to the option of abandou- 
ing his suit against one or other defendant, but the 
suit should have been tried out. Held, too, that the 
allegations against the two defendants were distinct, 
but not inconsistent, and that the Judicial Cummts* 
sincr had taken too strict a view of the plaint. 
YXTHEEtlNGTrAr V, GOVEEHMENT , 21 W. R., 199 

172. Suit brouglit undei’ wrong 

Act — Suit erroneously brought under Itent Act . — 
Where a suit had been erroneously brought under 
Bengal Act VIII of 1859, s. 30, and the plaintiff 
applied to have it amended in that respect, where- 
upon the Munsif dismissed the suit, the case was re- 
turned by the High Court with directions to allow 

, the plaintiff to amend the plaint on payment of the 
coots. In the jiattee oe the petition op 
Gobind Chundee Ghosb. Gobind Chundee 
Ghose V. Bvkunt Nath Ghose . 19 W. R., 61 

6. EETUEN OP PLAINT. 

173 . . Eorm of order of return — 

Civil Brocedure Code, IbSO, s. 55.— Where a plaiut 
is returned for amendment under a. 29 of the Code 
of Ci\il Procedure, the order of return should specify 
a time for such amendment. ISiiAiB Sahib v. 
Aehjihga Chetti . . .1 Mad., 427 

174 ^ Time for return — Bresen- 

tation of plaint — Civil Brocedure Code, 1S77, s. 57 . 
— Although B. 67 of Act X of 1S77 contemplates the 
return of the plaiut, should error be patent when 
it is first presented, yet there is nothing iu the wording 
of that section which forbids the return of the plaint 
at a later stage in the suit. Abdub Samad v. 
Eajendea Kishoeb Singh . I. Ii. E., 2 All., 367 

175. Ground ■ for return — Irre- 

gular plaint — Blaint in language not that of the 
Court. — A plaint drawn up in what is, practically, 
Persian ought not to be admitted on the file, but 
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6. EETUEN OF PLAINT--co»^i«uei. 
should be rejected or returned for amendment and 
presentation m Urdu, the ordinary language of inter-* 
course and business m use in the district (Patna) 
AiiBBB Kooleb Khak r Bjbsics Lall SiBon 
[8 W. K., 496 

176 SeheluU to 

plaint — Jrrtgular plaint — Fxhng freth platni~^ 
Cotts — A plaint vrhich in the first count did not 
-sufficiently disclose the subject of claim, vithout 
reading the schedule annexed as part of the plaint, 
or when the action accrued, and m the secondcount 
did not show any right to sue in the plaintiff, nas 
■ with liberty 

• entile — llie 

I , lu respect 

of the former plaint a condition precedent to filing a 
^sh plaint, where there is no suggestion of matd 
Jidet Litcsqez Moobbt Dobbbb v Ebettbh 
CoouAsr DoaszE 2 Znd, Jur , N. S , 117 


pT&yertbat the defendant may be cnmioally prosecu- 
ted for forgery should be rejected Bisbbk 
S cEATB Siaas V Bbeb Kisbobb Sibob 

[8 W R, 295 

178 — Ctril Procedtt'e 

Code, t 67 Flamt presented tn a wrong Court — 
In all cases where no option as to the eelection of the 
Court i8 allowed by law to tbe plaintiff, a plaint 
presented in a wrong Court must bo rctumM for 
prescutatiou in the proper Court hltriTiBoiiAiiDi v 
Koitazam I li. B ,10 Mad ,211 

170. ■ Want oj yam- 

diciton — Where there is a want of junedictiou in 
the Court m which a plaint is presented to try the 
cause of action mentioned in it, the plaint should be 
returned to the plaintiff Ehakiiu Mobesbtab v 
Sbitji bin Gobkoji 5 Bom , A. C , 212 

Ebooshal CatiBP t Paiubb 1 Agra, 280 
SUBNOMOZBG I DOOBOA MOKEE DOSBEB 

[10 W. E., 335 

180 — Cto I Procedure 

- Code, t 57 — lieiurn o_f plaint when Court hae no 
jurisdiction — An Appellate Courtis not bound to 
jretorn the plaint under all circumstanceswberedefect 
of jurisdiction appears Iacoob r Mobah Simoh 
[I I. R, 11 Mad , 482 

181. Amendment oJ 

plaint hg Subordinate Judge and return for presen- 
tation in Small Cause Court— Jurisdiction of 


for damages,” and then, holding that the claim for 


PJjAINT— co«/t«ued 

6. EETDRN of plaint— confinued 
datn^cs would lie only in the Small Cause Court, 


Cmz MuKicrpAUxz I li B , 20 Bom , 676 

182 TFa»< o/y«rt«- 

diction — If a party bring a suit in a Court which 
on bis own showing has no jurisdiction to try it, be 
cannot, after failmg in that Court have the plaint 
returned to him m order that he may file it in pro- 
per Court. Ik be ToFABt Sikbh 

£6 B li R, Ap , 141 

183. Co«r/ having 

wu jttri*d‘cf»on — Procedure' — Ciiil Procedure Code, 
1559, i 30 —Where the Appellate Court decides that 
the lower Court had no jurisdiction to entertain the 
suit. It should return tbe plaint to tbe plaintiff m 
order that it may be presented to the proper Court 
Bai hiAsaoB r Bdeaehx Cbasb 

[I.li R,lBom,538 
Dbebaj Uabxab I BPiTD V Damoodsb Siiraa 
[W E , 1864, 66 
SbuBBT SOOEuaSEB DBBIA > hnSMBNECBBS 
Dbbia . 5 W E , Act 2, 87 

184 - . . „ , Case found, to 

he entertained iiiihoul jurtidioiion — Act \SIlIof 
lS$t, s 3 —Where a Subordinate Judge after regis- 
tering a ptamt and allowing the parties to go to 
issue on the question of jurisdiction found that he 
bad no jurudicti n, it was held that he did urongt 
under Act XXIII of 1861, s 3, m dismissing the 
suit He ought to have returned the plaint to the 
plaintiff Kabxick Naxh Pahdat w Kot Ncn- 
DEFOT Mabatae . 23 *77. E., 263 

188 Return for 

amendment and presentation to the proper Court — 
Alisjoinder of Ooiernment ojjlier as defendant-^ 
Where a plaint is presentedto the Judge of a district, 
in which plaint an officer of Government is added as 
a nominal defendant no cause of action being alleged 
against him, the proper course for the Distiict Court 
to adopt u either to reject the pUiiit or to call upon 
the plaintiff to amend it by striking out the name of 
tbe officer improperly added as a defendant, and, 
upon the plaintiff CO isenting to do so, to return the 
plaint to the plaintiff for presentation to the Court 
of the lowest grade competent to try it Where the 


sentation to the proper Court Sbetdiiab Habi r 
ConrA TABAD Iadc 10 Bom , 17 

186. Suit or appeal 

filed a wrong Court- Return of plaint or memo 
randum of appeal for presentation in proper Court 
— Practice of the High Court — Ctril Procedure 
Code (Act Xir of mij, e 373— Cancellation 
of court fee s/awpr —Tbe Code of Civil Procedurq 
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6 EETUEN OP PLAINT — continued. 

(Act XIV of 1882) does not allow of a plaint or 
memorandum of appeal being returned to the plaintiff, 
or appellant, after a case has been heard on its merits, 
and just as the plaintiff or appellant discovers that 
the Court is about to pronounce an adverse decision. 
There is no provision in the Code for the return of 
a plaint to a plaintiff after it has been admitted, and 
the court-fee stamps thereon cancelled. Even if the 
Code allowed the High Court to return a plaint after 
the court-fee stamps have been cancelled, the plaint 
could not be again legally presented in any Court 
.without new stamps being affixed to it. The executive 
Government alone have power to remit court-fees, and 
no Court or J udge has legal authority to admit a plaint 
which bears only cancelled stamps, or to direct a 
subordinate Court to admit such a document. J AQ- 
JXVAN Jathbedas Seth V. MAQvmi Ah 

[I. li. E., 7 Bom., 487 

187. Return of -plaint 

for presentation to proper Court — Jurisdiction — 
Construction — Ciiil Procedure Code (Act VIII of 
1859J, ss. 30 and 32“- Civil Procedure Code (Act 
XIF of 1882), ss. 53 and 57. — Where, after a trial 
has begun, or even after it has concluded, it appears 
that the Court has not jurisdiction to hear the case, 
the plaint should be returned in order that it may be 
presented to the proper Court, and no additional 
court-fees are payable. Jagjivandas Jarherdas 
Seth V. Magdum Ali, I, L. S., 7 Pom., 487, over- 
ruled. Peabhaeaebhat u. Vishwambhab 

[I. Ii. E., 8 Bom., 313 


188. Ct'ciZ Procedure 

Code, s, 57 — Pecrce passed on plaints. — The ruling 
in the case of Prdbliaharhhat v. Vishuambhar, 
I. L. R., 8 Pom., 3 13, which approves of the practice 
of returning the plaint for presentation to the proper 
Court when the trying Court has no jurisdiction 
prevailing in the mofussil Courts and on the Appel- 
late Side of the High Court of Bombay, does not 
govern, and is distinguishable from cases in which 
there have been decrees -passed on the plaint. Per 
Bayxet, j. — The practice in the Original Side of the 
High Court of Bombay has always been to retain a 
plaint, unless it has been returned on presentation. 
In the hatteb oe the apphcation op Bai Ambit 

[I. L. E., 8 Bom., 380 

189. Return of, on 

second appeal. — The plaintiff sued three defendants 
on a bond alleged to have been executed by them to 
the plaintiff. Two of the defendants did not appear 
or make any defence to the suit. The second defen- 
dant only appeared, and objected to the jurisdiction 
of the Court ; but his objection was overruled, and 
a decree was made against all three defendants. On 
appeal the lower Appellate Court reversed the decree, 
holding that the Court of first instance had no juris- 
diction. Held that, on finding that the Court of first 
instance had no jurisdiction, the lower Appellate 
Court ought to have ordered the plaint to be returned. 
It not having done so, the High Court on second 
appeal ordered the plaint to bo returned, in order 
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6. EETUEN OF PLAlNT-coa^inwe^^. 

that it might be presented to the proper Court. 
Babaji V. Laeshmibai . I. L. E., 9 Bom., 268 

190. — ^ ^ Return on 

second appeal — Suit inicrong CourA— Where a suit 
cognizable by a Small Cause Court was brought in 
the ordinary Civil Court and tried there, on second 
appeal the High Court declared the proceedings in 
the lower Courts null and void, and directed the 
plaint to be returned for presentation in the propei'" 
Court. Kahan Datae v. Kahan Naebe 

[I. L. E., 9 Bom., 259 

191. Civil Procedure 

Code, 1882, s, 57 — TVant of jurisdiction, — The 
defendants, who resided and carried on business at 
Bombay, acted as the agents of the plaintiff for the 
sale, purchase, and despatch of goods to TellicheiTy, 
where the plaintiff resided. To the claim arising out 
of the agency transactions the plaintiff joined a claim" 
on account of a partnership transaction, which claim 
was triable by the Court of the District Munsif 
at Tellicherry. The Subordinate Judge held that ho 
had no jurisdiction to try the claim arising out of the 
agency transaction, found that nothing was due 
to the plaintiff on account of the partnership trans- 
action, and dismissed the suit. Held that the 
plaint ought to have been i^eturned to the plaintiff 
with the proper endorsement as required by s. 57 of 
the. Code of Civil Procedure, 1882. Khihji JiveAJP 
SHETTH D. IWETTSHOTAAI j 0TANI 

[I. L. E., 7 Mad., 171 


192. 


- Civil Procedure 


Code (Act XIV of 1882), s. 57- Court — Jurisdic- 
tion-Procedure token suit Jilediniorong Court — 
Suit under Helclcan Agriculturists* Relief Act 
(XVII of 1879) — Pefendants not agriculturists 
within meaning of s. 71.— Under s.ll of the Dekkan 
Agriculturists’ Belief Act, a suit in which there are 
several defendants who are agriculturists may bo 
instituted and tried in a Court within the local 
limits of whoso jurisdiction any one of such defeu- 
dants resides, and not elsewhere. Where a suit 
was brought in the Court at Haveli, the plaintiffs 
alleging that some of the defendants who hold 
lands within the jurisdiction of that Court were 
agriculturists, and the suit was dismissed because 
those defendants were found not to be agri- 
culturists,— ATeW that the proper procedure to be 
adopted in such a case was not to dismiss the suit, 
but to return the plaint for presentation to the 
proper Court. Ladhaji Nathaji v, Habi 

[I. L. E., 23 Bom., 679 


183. Civil Procedure 

Code (Act XIV of 1882), s. 57 - Suit found to 
have been brought in lorong Court situateoutside the 
jurisdiction of the Court in which the suitis filed — 
Practice— Procedure.— Xiic proviso to s. 16 of the 
Civil Procedure Code requires not only that the relief 
sought should be entirely obtainable through the 
personal obedience of the defendant, but also that the 
defendant should reside within the jurisdiction of the 
Court in which the suit is filed. Where a suit for 
determination of an interest in immoveable property 
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PL AUNT — oontinuei, 

6. UETURN OF PLAINT— conitnuerf. 


the Judge ougljfc uofc to disuuas ilie suit, but return 
the plaint to bo presented to the proper Court under 
8 57 of the Cn il Procedure Code ISAK tj Kbatija 
[I L. B., 23 Bom., 763 

194. ■ Stlurtt ofplatni 

to le presented to the proper C<.ttrt~C*ttl Proce 
dure Code, 1877, s 57 — Sejeeiton of platitl~Cattte 
of aeUon—N. W. P. Se t Act (XVllI ofmS), 
s. 29 — The plaintiff lu this suit claimed in a Civil 


action had not yet ansen , and as regards claim 
(i) that it nas cognizable in a Court of rerenue, — 
md it directed that under a 57 of Act X of 1877 the 


and not returned Naoab Ual r Macphebsoh 

[L L. B , 3 All., 709 


PLAUPT — continued 

6. RETURN OP PLAINT— conefwiej. 

107. — Suit for ejects 

tnent — Mortgage exceeding peeuniari) limit of guns- 
diction. — If, in a suit for ejectment in which the de* 
fcadant ahoivs he is a mortgagee the defendant con 
aents to a decree for redemption, and the amount 
secured by the mortgage exceeds the limit of the 
pecuniary jurisdiction of the Court, the Court should 
not proceed further, but return the plaint to be pre 
sented in a superior Court Cbandtj « Kombi 

[I. L B, 9 Mad, 208 
198. — JTnderialuahon 

if suit — Cttif Procedure Code 1577, s 57 — Dij* 
mtsaal of suit — A Jlunsif, after bearing the evidence 
on both sides, found that the suit had been under 
valued, but, instead of returning the plaint under 
s 57 of Act X of 1677, he dismissed the suit Seld 
that the provisions of s o? were imperative, and 
might be put into force at any stage of the hearing, 
and that such dismissal of the suit was a matter 
whicli affected the merits of the case, aud formed 
a proper subject for an appeal Fhadkshwab 
C nowDBBT n GovBiEA^rr Nath 

II L.B.. 8Cslc,834 


li pll>«C9 iv ue UUU .but., w.... _ w 

not have jurisdiction to entertain it if pioporly 
lalued, (he suit ought to be dismissed SfuzHtru Ali 
t Basoo 8W.B.,47 

EotIiAshhapth Box t Eobxn Mokbb Dabba 

C2 Hay, 366 


Cv,.. . J . , 

the relief sought, to try the suit the plaiot must 
be returned to the plaintiff under s 57 of the 
Cnil Procedure Code, altbougb the defendant may 


an oiuei g 

such order See Muzhur Ah V Sasoo, 8 W S ,47 
KnOOENSBO NabAin Chowdhpbt V Godbi Eakt 
Nath . . • 11 C. L. B , 300 

190, Cff.il Procedars 

Code, s. 57 — Suit filed in wrong Court. — In a smt 


to be true, and directed the plaint to be returned 
to the plamtiff for presentation in a superior Court. 
The plaint having been presented m the Subordinate 
Judge’s Court, the Subordinate Judges on the 
authority of Jagjivan Jaierdha* Seth v. Magdum 
All, I L.P ,7 Bom , 487, dismissed the suit Meld 
that the procedure adopted by the Munsif was cot* 
rect KAMOtr t Eohba L Xu B., 8 Mad., 62 


tion, it should not have been brought, can claim the 
benefit of ss 30, 31, and 32 of the Code of Civil 
Procedure, I85'>, MerzBCB AtT r Basoo 

[8 W. E , 47 

But see cua/ra Jas? 1 HlXAZAX HoasBlH 

[6 B. Is. E., Ap., IS 
S. C. Edoo r Hexazut Hoseih 

[13 W. E,, 368 
7 REJECTION OF PLAINT 


Rabauav Sihqh r Coceell 1 C. "W H., 670 
201 

additiau 

the Cour. ^ ~ r 

it is the duty of the Court in which such suit was 
preferred to gi'c the suitor the option of supply- 
ing such additioual stamp as is thought necessary 
before i^ectmg the plaint. Thaeoob Patuce e 
Bavsoosibhh Laix 

[1 H. W, 17: Ed. 1873, 13 
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7. REJECTION OF PLAim'-^caifirnud. j 

202. Ground for rojootion — > 

Underviihtrtlioii of .nn'i-Ctril Procedure Cede, ! 
1850, s. .7i.— In a Huit in a Munbif's Court it ; 
WiiB Xoundt after ibsucsi liad been fixed and some ! 
evidence recorded, tliat tl»o claim had been iindcr- 
valuud, and that the i>ropcr valuation uould carry it ! 
beyond the jurisdiction of the Munsif. The plaint 
'vaa actordingly returned, and additional stamps 
having been tiled, the case was tried by the Principal 
Suddt-r j\mcen. The Judge on appeal held that the 
plaint had been illeeal'.y returned by tlic Munsif, and 
that the act of the Principal Sudder Amcen in jirocccd- 
ing to try the nise was illegal. He accordingly dis- 
missed the iiuit. Held that the Munsif \va.s right, 
-under s. 31, Act VIII of 1850, in not dismissing the | 
suit, but rejicting the plaint; and that, when the 
Bauio plaint \vas tiled with the projier amount of 
stamp duty in the Court of tile Principal Suddur i 
Ameeii, that Court had jurisdiction to try the case. | 
R.\ir Guttv c. OoosojfoNKK D.vnin: { 

[IIW. K.,m I 

203. — Uiiitervnluaiion ' 

oj s\dt — AUqkxwq (iddidoual sfamji — Ciiil I’rO' J 
cedurc Coile (Act XlV of 1S82J, a. a-l— •Court 
Feea Art (I'll of lS70j,a, 12. — The decision of the 
Court of tirst iustance, licit a plaint is undervalued, 
is binding upon the Court of appeal, reference, or 
revision; but the Court of first instance is not justi- 
fied^ in rejecting (he plaint without giving to .the 
plaintiff an opportunity of uilixing the proper stamp. 
Bai Akoi'u r. Mulcu.i^d Giuduar 

[I. L. R., 9 Bom., 356 

204. — Undertalwiiion 

of suit — Civil Froccdure Code, 1850, s. 31. — Where 
the lower Court rejected a plaint on the ground of an 
improper joinder of causes of action, and aho that ! 
the suit was not suflicicntly valued, and the High 
Court was of opinion that there hud been no improper 
joinder of causes of action, the order of the lower 
Court was reversed, and the Civil Judge directed to 
deal with the case in accordance' with s. 31, Act 
Vni of 1859. Keistna Aiyakgar r. Peextiiai. 
Nadan 2 Mad., 436 

205. ' Sub o r din ate 

Judgds poicer to make vahtation — Court Fees Act 
(Vll of 1870), s. 7, cl. if Cf)— Civil Procedure Code 
(Act XI r of 1882), s 54, els. (a) and fi;.— The 
plaintiffs brought a suit for au account, and appro- 
ximately valued their claim at H16-15-0. The 
Subordinate .T udge was of opinion that the claim was 
for recovery of money, and should have been valued 
at EljOOO. He therefore called on the plain- 
tiffs to make up the stamp to that required on 
this valuation ; and the plaintiffs refusing, he 
dismissed their suit under s. 54 (6) of the Civil 
Procedure Code (Act XIV of 1882). HTeW that in 
-any case the Subordinate Judge was wrong. If the 
.suit was really one for an account, the plaintiffs were 
entitled to value the relief they sought approximately, 
as they had done ; if it were not one for an account, 
but for recovery of money, still the Subordinate J udge 
diad no power himself to value the relief sought, but 


PL-^UTT — continuid, 

7. REJECTION OF PLAINT-cn,d,'««cd. ' 

should have called on the defendant to value the 
re jcf he sought, and then, if lie had thought such 
relief Was undervalued, he could have applied 
8. 54 («) of the Code of Civil Procedure (Act XIV 
of 1682), and rejected the suit. Bahvanikao 
e. BuiiiAsri.uvKAR . L L. E., 13 Bom., 617 

206. ' Civil Procedure 

Code, 1S5J, s, 82 — Ground for rejecting plaint . — 

A plaint will not bo rejected, under s. 32 of Act 
VII I of 1850, if the subject-matter alleged raises a 
fair question of claim or right for tml and- deter- 
mination between the parties. The mere unlikelihood 
of the plaintiff’s success is not enough to justify the 
rejection of his plaint". LAKSUJit AstiTAE r. Tika- 
EAiiTovAJi .... 1 Mad., 240 

207. — - - Civil Procedure 

Code, 1850, s, 39 — Document sued on not produced 
tcilh plaint.— Held that the Court to which a plaint is 
presented has noauthority to reject it, merely because 
the dorument upon which the plaintiff sues is not 
produced with the plaint, ns directed by s. 39 
of Act VIII of Itoih and that the High Court has 
power to sot aside such au order of rejection, as well 
us the decision of the District Court confirming it on 
appeal, and to direct that the plaint' be received, 
EX-i’AETB KaYCHAND AitICUAND 

[2 Bom., 391; 2ndEd„ 369 

See Goeai GpndapaNaik c. Vishnu Krishea 
Naie . . . I L. E., 22 Bom., 971 

208. Deference to 

document not in plaint — Claim for damages for ' 
malicious prosecution. — A Judge, in considering, 
under s. 32 of the Civil Procedure Code, whether 

he should admit or reject a plaiut, is wrong in refer- 
ring to documents and facts not stated in, or annexed, 
to, the plaint, nor ascertained by him by interroga- 
tion of the plaintiff, although such documents and 
facts may have been on record in other proceedings 
in the Judge’s Court. In a, plaint claiming damage 
for an unsuccessful criminal prosecution of the 
plaintiff by the first defendant, and sanctioned by the 
second defendant as a Subordinate J udge, the plaintiff 
(though stating in the plaint that the second defen- 
dant “maliciously and without authority ” sanctioned 
the prosecution, and that tho Magistrate before 
whom it was brought held that there was no cause 
whatever for the charge) did not allege in the plaint 
that the first defendant prosecuted him (plaintiff) mali- 
ciously and without any reasonable or probable cause, 
or that the prosecution was sanctioned by the second 
defendant without reasonable or probable cause. 
Held that the plaiut was properly rejected, and that 
there was no good ground for allowing the plaint to 
be amended, tho plaintiff having delayed the filing of 
it until the last day but one allowed by the law of 
limitation. GiEDBABiAi, Dataidas v. Jaganath 
Giedhaebhai . . . . 10 Bom., 182 

209. Civil Procedure 

Code, 1859, s, 32 — Omission of specific statement of ^ 
time cause of action arose . — ^Where the plaint, in a 
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7 REJECTION OF PLAINT— con/inaerf 
BUit to establish a right to landed property and to re« 
cover arrears of rent, alleged ro specific acta oforvner 
ship since 1S45( hut contained a statement general 
enough to let in evidence of such actsj and it did not 
appear that the plaintiff bad been questioned, — Held 
that the plaint should not have been rejected under 
s i2 of Act Vlll of 1859, on the ground that it 
appeared to the Court that the right of action vas 
barred by lapse of time Udata Vabua r NatAh 

CsASfBiTErr 1 Afad , 322 

210 Flea of ««« 

joxnder uhen iutiit^nahle — Swt agatnii 
ftrsooi claxm.x'ng uader diffteni Ullet, Fffect of 
— CiriZ Froeedure Code, is SI and 53 — A, as auc 
tion purebnserat a re\eunc*sale brought a suit against 
a number of persons for possession of some chur land 
The defendants claimed portions of the land under 
different titles and pleaded misjoinder The Court, 
upon the Amin’s report gave A the option to amend 
the plaint by withdrawing the suit against any parti 
cnlar sets of defendants J elected to go to tiial 
on the suit as brought, and it was dismissed 
Seld that having regard to the provisions of 
BS 3X and 6’ of the Civil Procedure Code the proper 
order of the Court shonld have been to reject the 
plaint and not dismiss the suit on the ground of 
miBjoinler SusnENcir Mobuk Bot e Duboa 
D ial ZL B, 14 Calc. 435 

211 Suit ifought 

diff'erent from suit aancUoned — Meltgiout Endow 
taenfs Act (XX of 1863), a 18-^ A and B being 
worshippers at a Hindu temple, obtained sanction 
under s 18 of tbc Beligtous Endowments Act to sue 
for tbe nmovsl of the managers of the temple on the 
gronnd of breach oftrustand for damages A and A 
sued toreTciove the managers, but claimed no damasea 
in their plaint Held that as the suit instituted 
differed from tbe one for which sanction was given, 
the plaint was properly rejected Sbihitasa » 
'Vbbsata I Xi H., 11 Mad., 148 

212 CiVil Frocedvre 

Cede JS8S ss 50 ojldfld tub aeciren (dj — Amend 
tneni of Plaint— Be^edion of flat f — After an 
exDiinat on of the plaintiff’s pleader by the Cfurt to 
discover uhetber there weio gio nds which did not 
appear for an amendment a suit was dismissed on 
the defects of the plaint which cbaiging frai d did 
not set forth a good cause of action in regard to the 
above Held that dismissal was net the proper 
mode of dupcsal of the suit, lut the jlalnt 
shonld have been rejected a course which would 
have enabled the plaintiff if he found himself at 
a futuie tin 0 m a position to make averments 
giving relevancy to an action to preseit a fresh 
plaint Gunga Nabaih Gupta t Tjutckbam 
Cbowdhbt L Ii B , 15 Calc , 533 

[L E , 16 I A , 119 

213 Time for rejection — Ctptl 

Froetdure Code, 1877, e 54 — A plaint can only be 
rejected nnder s 5i cf Act \ of 1877 before it 
isreculercd Hubibux Hosseiw r MabomedBA 2 A 

P li.B, scale, 103:100 L E, 385 


PXfAUJT — eenUnued 

7 REJECTION OP PLAINT— conc^wded 

214 Bejectxon of 

platnt ajUr — Though a plaint has been 

registered, the Court may reject it under Act VIU 
of 1859, s. 32 as barred by the Act of Limita* 
tKBl Coxill GaPBSAB r SUITDABAU PiLlAI 

[2 Mad., 61 

215 Ciul Frocedure 

Code (18S2), a 54 — BejeeUon of plaint already 

^ertam traders, having failed la business 
and being indebted to the defendant under a decree 
of the District Court of Tnchinopoly, entered into a 
composition with their creditors and a deed was 
executed to which the defendant became a party 
ID respect of bis judgment debt Tbe defendant 
Bubseqneotly applied for execution of this decree 
The trustees, to whom the debtors’ assets were made 
over under the deed together with the debtors 
now brought a suit in the same Court for an in* 
junction restraining the defendant from execut* 
tug or proceeding to execute his decree The 
plaint was rejected by the District Judge after it 
bad been registered and numbered and a written 
statement had been filed Eeld that the -Couit 
bad jurisdiction to reject tbe plaint under the 
Civil Procedure Code s 54 at that stage of the 
suit Vbbbatesa Tawebb 1 BamabauiChbttiab 
[I L B , 18 Mad , 888 

216 BfTect of rejection— SiyAf 

to aue onaamecauteof actios — iiw /atio» — ^Vhere 
a plaint is rejected under s 32 Act VIII of 
1859, the plaintiff can bring a suit on the same 
subject matter provided he is not barred by lapse of 
time Easbubi^tbs Dossiav UNVOproBVA D atb 

[14 W B , 269 

8 PROCEDURE 

217. Assumption of fhets as 


ou the case m its then condition the Courts are 
bound to proceed upon the facts as they are stated by 
the plaiut and upon the assumption of tbe truth of 


allrged on tbc bars raised against the trial of those 
facts SroiiKB All Kdau r OaooDHTABAu Kbab 
* f ^ W B , P. C , 83 
' 10 Moore’s I A , 640 

piiAHStifps 

See Costs— Special Cases— P iAiNiirrs. 
See Casks tjvdee Pabtifs— Abding Pae* 
TIES TO Suits— PLA1MIFF8 
Sea Cases ukdee Parties- Substiiutios 
OF PaETIES— P lAlSIIFFS 
See Cases todeb PtAiirr— F obm aitd 
Cobtests of Plaint- PLA ijfTiFTS 
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7. REJECTION OP PLAINT— ccnfinwed. 

202. ; Ground fbi’ rejection — 

Undervai'aation of suit -Civil Procedure Code, 
1859, s. 31. — In a suit in a Munsif’a Court it 
was found, after issues Lad been Jixed and some 
evidence recoi’ded, that the claim had been under- 
valued, and that the proper valuation would carry it 
beyond the Jurisdiction of the Munsif. The plaint 
was accordingly returned, and additional stamps 
having been filed, the case was tried by the Principal 
JSudder Aineen. The Judge on appeal held that the 
plaint had been illecally returned by the Muusif, and 
that the act of the Principal Sudder Ameen in proceed- 
ing to try the case was illegal. He accordingly dis- 
missed the suit. Meld that the Munsif was right, 
~uuder s. 31, Act VIII of 1859, in not dismissing the 
suit, but rejecting the plaint; and that, when the 
same plaint was filed with the proper amount of 
stamp duty in the Court of the Principal Suddor 
Ameen, that Court had jurisdiction to try the case. 
Eam Gtjtit 1-. Goonomonee Dabee 

[11 W. E., 177 

203. Undervaluation 

of suit — Alloiving additional stamp — Citil Pro- 
cedure Code (Act XIV of 1882J, s. 54 — -Court 
Pees Act (VIJ of 1870 J, s. 12. — The decision of the 
Court of first instance, that a plaint is undervalued, 
is binding upon the Court of appeal, reference, or 
levisiou; but the Court of first instance is not justi- 
fied in rejecting the plaint without giving to .the 
plaintifi an oppoituuity of affixing the proper stamp. 
Hai Ahoee r. Mcichand Giedhab 

[I. L. K., 9 Bom., 355 

204. Undervaluation 

of suit — Civil Procedure Code, 1839, s. 31. — Where 
the lower Court rejected a plaint on the ground of an 
improper joinder of causes of action, and also that 
the suit was not sufficiently valued, and the High 
Court was of opinion that there had been no improper 
joinder of causes of action, the order of the lower 
Court was reversed, and the Civil Judge directed to 
deal with the case in accordance" with s. 31, Act 
VIII of 1859. KiisraA Aieangab' r. Peeustae 
Nadan . . . . .2 Mad., 436 

206.*^ Sui o r din ate 

Judge's power to mahe valuation — Court Fees Act 
(VII of 1870), s. 7, cl. iv ( fj — Civil Procedure Code 
(Act XIV of 1882), s 54, els. (a) and (b).— The 
plaintiffs brought a suit for an account, and appro- 
ximately valued their claim at H16-15'0. The 
Subordinate J udge was of opinion that the claim was 
Tor recovery of money, and should have been valued 
at 111,000. He therefore called on the plain- 
tiffs to mahe up the stamp to that required on 
This valuation ; and the plaintiffs refusing, he 
dismissed their suit under 8. 54. (6) of the Civil 
Procedure Code (Act XIV of 1882). Seld that in 
■any case the Subordinate Judge was wrong. If the 
suit was really one for an account, the plaintiffs were 
entitled to value the relief they sought approximately, 
as they had done ; If it were not one for an account, 
but for recovery of money, still the Subordinate J udge 
"had no power himself to value the relief 6ought,'but 


PL^INTT — coniinusd. 

1 . REJECTION OF PLAINT-eoaitaueif. - 
should have called on the defendant to value the 
relief he sought, and then, if he had thought such 
relief was undervaluedy he could have applied 
8. 54 (a) of the Code of Civil Procedure (Act XIV 
of 1882), and rejected the suit. Balvaeteao 
V. Bhimabhankae , I. L. E., 13 Bom., 517 

206. '■ Civil Procedure 

Code, 1839, s. 32— Ground for ref ecting plaint. — 
A plaint will not be rejected, under s. 32 of Act 
VIII of 1859, if the subject-matter alleged raises a 
fair question of claim or right for trial and deter- 
mination between the parties. The mere unlikelihood 
of the plaintiff’s success is nob enough to justify the 
rejection of his plaint'. Lakshmi AiiiiAi v. Tika- 
eamTovaji .... 1 Mad., 240 

207. ^ — Civil Procedure 

Code, 1859, s. 39 — Document sued on not produced 
with plaint. — Held that the Court to which a plaint is 
presented has no authority to reject it, merely because 
the document upon which the plaintiff sues is not 
produced with the plaint, as directed by s. 39 
of Act VIII of ItSit, and that the High Court has 
power to set aside such an order of rejection, as well 
as the decision of the District Court confirming it ou 
appeal, and to direct that the plaint' be received, 
Ex-paetb Batchand Amichand 

£2 Bom., 391: 2nd Ed., 389 

See GoeaIi GuheapaNaik a. Vishnu Keishka 
Naik . . . L L. E., 22 Bom., 971 

208. Reference to 

document not in plaint — Claim for damages for 
malicious prosecution. — A Judge, in considering, 
under §. 32 of the Civil Procedure Code, whether 
be should admit or reject a plaint, is wrong in refer- 
ring to documents and facts not stated in, or annexed 
to, the plaint, nor ascertained by him by interroga- 
tion of the plaintiff, although such documents and 
facts may have been on record in other proceedings 
in the Judge’s Court. In a, plaint claimin'g damage 
for an unsuccessful criminal prosecution of the 
plaintiff by the first defendant, and sanctioned by the 
second defendant m a Subordinate Judge, the plaintiff 
(though stating in' the plaint that the second defen- 
dant “maliciously and without authority ” ^actioned 
the prosecution, and that the Magistrate before 
whom it was brought held that there was no cause 
whatever for the charge) did not allege in the plaint 
that the first defendant prosecuted him (plaintiff) mali- 
ciously and without any reasonable or probable cause, 
or that the prosecution was sanctioned by the second 
defendant without reasonable or probable cause. 
Held that the plaint was properly rejected, and that 
there was no good ground for allowing the plaint to 
be amended, the plaintiff having delayed the filing of 
it until the last day but one allowed by the law of 
limitation. Gibhhaeeai, Dataldas v. Jaganatk 
Giedhaebhai . , . . 10 Bom., 182 

209. —— — Civil Procedure 

Code, 1859, s. 32 — Omission of specific statement of 
time cause of action arose. — Where the plaint, in a 
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PL AQJT— continued 

7 EEJECTION OP PLAINT— 

6mt to t&t&Ui&b a iigtit to landed property and to re* 
co\er arrears of rent alleged no specific actsof owner 
gliip emco 1845 but contained a statement general 
enougb to let in evidence of such acts and it did not 
appear that the plaintiff bad been que8tioncd > — Beld 
that the plaint should not have been rejected under 
8 S2 of Act Vlir of 1859, on the ground that it 
appeared to the Court that tho ri|.ht of action was 
barred by lapse of lime Ud 4TA ViBiiA r NiTiB 
CEAuniTBU 1 Mad, 322 

210 Plea of rate* 

joinder ichen tuetainailf — Suit agaxnet eertral 
pereons claiming under diffient fillet, Pffeet of 
— CtttZ Procedure Code, t* 31 and 53 — as auc 
tiou porch serat a reicnnc sale brought a suit against 
a number of persons for prssession of some cliur land 
The defendants claimed portions of the land under 
different titles and pleaded misjoinder Tho Court 
upon the Amin’s report ga' e A the option to amend 
the plaint by withdrawing the suit against any parti 
cular sets of defendants A elected to go to tilal 
on the suit as brought and it was dismissed 
Held that haiing regard to the pronsioos of 
8s SI and S'* of the Ciril Procedure Code the proper 
order of the Court should hai e been to reject the 
plaint and not d smiss the suit oo the ground of 
misjoin ler SnsBENou Uooutr Bor « Doboa 
D isi I L B. 14 Calc, 480 

211 Suti brought 

different from tuit tanchoned-^ Pehgieut Endow 
mente Act (XX of 1863), t 18 A and S, being 


ground of breach of trust and for damages A and^ 
sued to remove the managers but claimed no damagee 
m their plaint Held that as the suit instituted 
d ffered from the one for vrh ch sanction was given, 
the plaint was properly rejected Sbinitaba t 
'VENSaTA I L TL, 11 Mad, 148 

212 — Civtl Procedure 


d sco\er whether there weio gio nds which did not 
appear for an amendment a suit was dismi«sed on 
the defects of the plaint which charging frai d did 
not set ferth a good cause of action in regard to the 
aboio Held that dismissal was net the proper 
mode of disposal of the suit but the j laint 
should have been rejected a (ourse which wonld 
have enabled the plaintiff if be found himself at 
a futuie liie m a positirn to make avermenfs 
giving relevancy to an action, to preseit a fresh 
plaint Guhga Nahain Gotta t Tilccxham 
CnowDHBT L L Bm, 15 Calc., 533 

[L R , 15 I A , lie 

213 Time for rejection— Cit,f 

Procedwe Code 1877 s 54 — A plaint can only be 
rejected under s 5i cf Act \ of 1877 before it 
isrcgistered HtoibOTi Hosseis r Mahomed Rbzx 
[I L E , 8 Calo , 102. 10 C L. E , 385 


plaint — continued . 

7 BEJECTION OP PLAINT— conc/i«fed 

214. Selection of 

plaint ajter rtgittraiion — Though a plaint has been 
registered, the Court may reject it under Act VIII 
of 1859, B 33 as barred by tho Act of Limita* 
tlOD CnBlTI GAUNDAH e SUHDABAM PiLlAI 

[2 Mad,, 51 

216 • Ciiil Procedure 

Code (I8S2), t 54 — Eejeelton of plaint alreadg 
reentered — Certain traders having failed in business 
and being indebted to the defendant under a decree 
of the Distnet Court of Tnchinopoly entered into a 
composition with their creditors and a deed was 
executed to which the defendant became a party 
m respect of bis jadgment^debt The defendant 
snbaequetitly applied for execution of tins decree 
The trustees, to whom the debtors' assets were made 
over under tho deed together with the debtors 
now brought a suit m the same Court for an in« 
junction restraining the defendant from execut- 
ing or proceeding to execute his decree The 
plaint was rejected by tho Dutnet Judge after it 
had becD registered and numbered and a written 
statement bad been filed Held that the *Couit 
bad jurisdiction to reject the plaint under the 
Civil Procedure Code e 54 at that stage of the 
euit Vbhsatesa Tawxeb t Ramasami CaBiiiAB 
[I L E, 18 Mad, 338 

216 Effect of rejection — Eight 

to sue on tame caute ofaeiton — Lim iation — IVhere 
a plaint is rejected under s 32 Act VIII of 
1859 the plaintiff cau bring a suit on the same 
subject matter provided he is not barred by lapse of 
time Eahuaibihez Dossiai tTK^opoOBIrA D ate 
[14 W E , 289 


8 PEOCEDURE 

217, Aaeumption of facts as 

stated in plaint — beomon on ntuet of law — 
Where a plaintiff on certain alleged facts seeks relief 
and IS unable to obtain a trial ot the facts by reason 
of certain conclusions of law which tho Judge forms 
on the Case in its thin condition the Courts are 
bound to proceed upon the facts as they are stated by 
the plamt and upon the assumption of the truth of 
those facts The assnuiption of the truth of the 


facts SiDUEE Ali Eeah r OjooDiirABAM Khas 
. ‘ 1‘^Vr E.,P.C.£3 

10 Moore’a L 540 


PLAINTIFFS 

■See Costs— S rzCiAit Caxeb — P r ni ? . ' i Tv_ 
See Cases otdeb Pabtiei— Ax”3'» Pat- 
ties TO Sms— PiAirrms. 

See Cl EES rsDzB Pxerax— a 
OT Pabiies— P zAixrim, 

See Cases vnzz Puzsr—Tcxx is^ 
CoBirsTs 07 PiuxT— Pitirnxrs- 
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PliAIUTIl'I'S— conc?w(fea!. 

— Appeal between — 

See Peactioe— C mi. Cases— Appeal. 

[I. L. R., 5 Bom., 284 
I. L. E., 16 Bom., 145 

J Death of — 

See Abatement op StriT— Spits. 

See Paetibs — Spbstitution op Paeties 

— PlAINTIPPS, 

See Cases pndbe Repeesentatite op 
BEOEASEB PeuSONS. 


PLEA. 


of guilty on one of two contra- 
dictory charges. 

See False Evidence— Conteabictoey 
Statements . 8 B. L. R., Ap., 25 

Record of— 

See Peactioe— Ceiminal Cases— Appi- 
dayit . . I. L. R., 19 Mad., 209 

1, Plea of not guilty — Procedure 

— Plea hy cotinsel.—A.n accused should plead by his 
cwu mouth and not through his counsel or pleader, 
though his counsel or pleader may at the proper 
time address the Court on his behalf Queen o. 
Roopa Gowatla . . 15 W. R., Or., 42 

2, ATatuce of -glesi—C/iarye of 

grievous hurt — Illegal conviction — Misconstruction 
of statement of accused.— h\ a case of causing grievous 
hurt to B, the prisoner, on having the charge read to 
him, stated that he had had a quarrel with B, aud 
struck him twice with a stick in anger. Meld that 
the Sessions J udge was wrong in treating this state- 
ment as a plea of guilty aud in convicting thereon, 
.and the conviction was quashed and the case remanded 
for trial. Queen v. Jaipab Koieee 

[11 W. R., Or., 6 

3, — — Penal Code, s. 211 

— Palse charge — Irregular grocedure. — A prisoner, 
charged under s. 211 of the Penal Code with- having 
brought a false charge with intent to injure, by 
accusing A o£ having caused the death of a person 
by doing a rash or negligent act not amounting to 
culpable homicide under s. 304A, stated at the 
trial that the original complaint made hy him was 
false, and that he made it unthinkingly . The Sessions 
Judge treated this statement as a plpa of guilty, 
and sentenced the prisoner to rigorous imprisonment. 
No record of the prisoner’s plea,^as required by 
s. 237 of the Criminal Procedure Code, appeared 
on the proceedings, nor did it appear that the charge 
had been explained as well as read to the^ prisoner, 
and the Judge considered that the original com* 
plaint did not amount to a false charge of an offence 
under s. SOiA. Meld that the conviction was bad. 
FjMPeess V. Gopal Dhanuk 

[I. D. R., 7 Calc., 90: 8 0. L. R., 471 

4, — Qualified plea — Denial of 

■commission of offence . — When a prisoner pleads 
guilty, hut goes on to say that he did not commit the 


PLEA — Concluded. 

offence with which he is charged, the plea is really 
one of not guilty. Queen v. Mittun Chowbhey 

[11 W. R., Or., 53 

Queen u. Sonaooliah . 25 W. R., Or., 23 ' 

5. ■ Charge of murder,' 

■ Statement by tho- accused in answer to — Penal Code, 
ss. 302, 300, exc. 1, and exjpl, — Criminal Procedure 
Code ( Act X of 1882), ss. 271, 299. — An accused 
person, in answer to a charge of murder, stated that 
he had killed his wife, but that he had done so in 
consequeuce of his having discovered her in an act 6f 
adultery on the previous day. Meld that such a 
statement did not amount to a plea of guilty on the 
charge, and that it was the duty of the Court to try 
whether the provocation therein disclosed was suffi- 
ciently grave and sudden to reduce the offence. 
Netai Luskae V. Queen-Embeess 

[I. L. R., 11 Calc., 410 

6. Qualified plea of 

guilty — Capital charge — Procedure — Practice . — 
In capital cases where there is any doubt as to 
whether an accused person fully understands the 
meaning aud effect of a plea of guilty, it is advisable 
for the Court to take evidence, and not to convict 
solely on the plea of the accused. Queen-BmeebSS 
1 -. Beadu . . . I. L. R., 19 All., 119 

7. ' Plea of guilty— 

Murder— Penal Code (Act XLV of 1860), s. 302 — 
Confession — Procedure. — The accused, who was a 
habitual ganja-smoker, was charged with the murder 
of his wife and infant son. In his confession he 
stated that he had killed his uife, because she' 
quarrelled with him and objected to go to another 
village where he proposed a change of house on 
account of their poverty. He adhered to this state- 
ment when placed for trial before the Court of 
Session. The Sessions Judge treated this statement 
as a plea of guilty on the charge of murder, convicted 
the accused, aud sentenced him to death, subject to 
confirmation by the High Court. Meld ( per J AEDINE 
and Candy, JJ.) that the accused’s statement did 
not amount to a plea of guilty on the charge of 
mirrdering his wife. He alleged a sudden provocation : 
he ought therefore to have been put on his trial, in 
order that the Court might ascertain whether the 
provocation was grave and sudden enough to prevent 
the offence . from amounting to murder. Queei^ 
Emteess V. Sakhaeam . I. L, R., 14 Bom., 604 


PLEADER. 

1. Appointment and Appeaeanob 

2. Authoeity op, to bind Client 

3. Remunbeation 

4. Peitileges op Pleadees 


Col. 

6789 

6797 

6801 

6807 


5. Remotaii, 

-MISSAI 


Suspension, 


AND 


Dia- 
. 6S07 


6. PUECHASB BY PlEADEE AT SALE IN 

Execution op Deoeeb . 


6812 
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PIXADBR — conUnwd» 

See Attobnbt and Client . 1 N. W , 1 ! 
See Bakbi3teb . I. Ii B., 3 Mad., 138 
[LL R, 9 AIL, 180 j 

See CoHSiDEBATiON . 3 IT "W , 26 


See CoBis- S pecial Cabes— PL iiNTiMS 
[8 Bom, A. C,24l 
L L. R , 18 Mad , 128 


See MiNOB— EEPBEaBNiATiON OB Mimob 

iH Suits H C. I,. H., 16 


See PaESiDBNCi Maoistbate 

[1. L. B., 23 Bom , 490 

- Authority of- 


See Limitation Act, s 19 — Acenow 
ledombm ot Debts 

[I L. R , 8 Bom , 99 
Lli B, 23 Calc, 374 
I. L. B , 18 AIL, 384 
I L. B , 22 Bom , 722 
See Lunatic I. L. R-i 19 * 196 

5«e Oatbb Act, 8 9 

[I. L B., 14 Bom , 466 


- Inquiry into professional con 


duct of— 

See Repebencb to Hios Coubt— C mu 
Cases !• L B., 12 Bom , 78 

Liability of, in conduct of case 

See ‘FoEOEET I. L. R<» 22 Bom , 317 


- ITeglxgence of- 


See Costs— Special Cases -Plaiktipps 
[L L R , 18 Mad , 128 

- — Privilege of— 

See Depamation 2 N. W , 473 

[I L. B , 19 Bom , 340 

- Suspension of — 

See Pbitt Council, Pbaciicb op — Spb 

2 All. 611 

L R . 7 1. A , 6 

Withdrawal of license to prac 

tise as — 

See Eecoedbs’s Act , 6 B 1/ B , 180 

See Supebintendbncb op Hioh Couet 

CHABTEbACT, 8 16— ClTttCASM. 

[8 B X>. B , 180 


FXiBABBB— con^inved 

1 APPOINTMENT AND APPEARANCE 
— continued 

3. Civil Procedure 


APPOINTMENT AND APPEAR \NCE 
L Appointment— Poaei* of othert 


tu« mMUr, merely 

mulTitars, but other persoas geucrallj , are »t liberty 
to appoint pleaders by %akalatnaiua8 W lUB 
MATTEE OP Nubee Buksh 7 W. B., 4oi 


- V alealaiua 


Nature of — ^The acceptance of a %akalati»8ma by a 
pleader of the High Court should m all cases bo 
unconditional. In the matteb op GoraBiTU 
ilUDDUCE . • • 14W.R./ 


Code(lS82):ts 3Sand37~llen Peg XXVll of 
1814, ts 13 and 21 — Civil Procedure Code (Act 
VIII of 1833), te 16, l7, and 18— Pleaders and 
MooTctars Act (XX of 1S65) — CittZ Procedure 
Code (Act X of 1877), s 39 VaJcalainama— 
f atalatnama authorizing pleader to present an 
appeal signed by person haiing only a lerhal 
aidhontif Jrotn the appellant to do so —Under 
the provisions of the Cinl Procedure Code (Act 
ilV of 1882), the appointment of a pleader to make 
or do any appearance, application, or act in or to 
a Civil Court must he m wntiug and that writing 
must he executed by the party or by a person acting 
oa his behalf and acting under the authority of a 
general povrer of attorney or mukhtarnama, unless 
the person making the appointment is the “ recognized 
agent” of the party withm the definition of s 37 of 
the Code Badei Pbasad i Bhaowati Dhae 

[I. L B,, 16 All , 240 


C»» *7 Procedure 
neni‘ 


'aka 

’ • lecree 

arc proceedings lu the suit within the meaning of 
6 39 of the Cinl Procedure Code Avakalatnama 
remains m force until all proceediugs in the suit are 
ended Sadabeit Oanpatbao t VlinAlDAB 
Nanchand I B. B , 20 Bom , 198 


6 . - 


Cini Procedure 


ground that he had not been represented at the 


Court m its cstraordinary jurisdiction. Held, djs* 


j. 39 of the Ciril Procedure Code (Act XIV of 1882). 
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PLEADER 

1. APPOINTMENT AND APPEARANCE 
— coii/iiitied. 

The IIi!<h Court scut brick thu cnso to tlio Small 
Causes Court to deal with tlie ajiplicatiou for a new 
trial on its merits. SlilVDAVAli HamouaWAK v . 
Kuu'cu CfAKau . . I. L. R., 20 Bom., 203 

Q. . — . „ .. _ — Appointment hp 

plcaJer of another without client’s authorilp — liom. 
Itep. J[ of ISS7, s, 5t — Cicil Procedure Code (Act 
JCii~ of lSS3i,sf.36> 39, and 653 -Charter Act f3-i 

35 I'icf., c. IQl), s. id — Homhap lliph Court’s 
Civil Circular Orders, cl. IS fij — Proviso as to the 
appoihlinent of another pleader, — The proviso to 
Bub-cl. i») of cl. 18 of the Civil Circular Orders 
of the lliuh Court, namely, that a pleader may 
apiwiut another pU-ader on his behalf, and tlwt 
in such case tlic huiriii^ will proceed, unhss the Court 
see reason ta the contrary, is not ultra vires, lx UK 
SuiDAi-.v . . . 1. L. R., 22 Bom., 654 

7. - - - - Jiiile of Court of 

33nd ihfaif 1SS3 — Pmefiee — I'akalatnama ~ Plea- 
der hattdint) oierhis brief to anothei — Cicil Proce- 
dure Code, ss. 36, 37, 30, 635. — The Ilulc of C<mrt, 
dated the ‘i2nd May 18SH. and autb.oci/.ine: Icijal 
pnictitiouors in certain cases to appoint s ther legal 
practitioners to hold their lirtefs and appear in their 
plaeo. was pas.sod to facilitate tlio work of the Court 
aud for the couveuicuco of the pleaders practising 
before it, and was fully within the powers conferred 
upon the High Court by s. C35 of tlie Civil Procedure 
Code. JIatadin r. Gaxoa Bai 

(.1. L. R., 9 All., 013 

8, Pleaders and their 

clients, their rights and oblir/alions inter se — JJom. 
Hep, II of I'S? — Confidential communications made 
in the ciairse of professional emplapmeht. — The 
rules prevailing in Eueland with regard to the rights 
and obligations of s'dici’ors in relation to their clients 
apply, with slight difference, to pleaders practising in 
India. The principles deducible from the English 
cases are as follows; 1. A party to a iudicial 
proceeding is entitled to snch professional assistance 
as ho thinks will best suit him. 2, A plcaiier is free 
to place his services at the disposal of any such party 
upon such terms as he may think most advantageous 
to himself consistently with the honour of his profes- 
sion aud the due administration of justice. 3. A 
pleader who receives., any confidential information 
from his client in the course of his professional 
employment is not at liberty to carry that information 
into the service of his antagonist, or any one who 
in. that very litigation or in any subsequent litiga- 
tion may be opposed to the client furnishing the 
information. 4. Under Ergulatiou II of 1827, 
pleaders receive certain fees, in return for which 
they are not at liberty to act against those retaining 
them, whether they are retained by one client 
singly or by two or more clients jointly. A pleader 
who has acted for several persons will not bo re- 
strained from afterwards acting for some of them only 
as against the others, unless it be shown that he 
is possessed of knowledge arising from his previous 


Pleader — continued, 

1 APPOINTMENT AND APPEAllANCE 

— continued. 

employment which might be prejudicial to his other 
clients As a general rule, the Court will require a 
very strong case to be made out before it will inter- 
fere by way of injunction, restraining a pleader from 
appearing for a client, and there must be clear 
alfidavits made to show that special knowledge was 
acquired by the pleader during his employment by the 
former client. In case of his possessing such know- 
ledge, ho will not be allowed to throw up the conduct 
of the case and tninsfer his services. He will never 
bo allowed to discharge himself from tho conduct 
of tiie case if tlio case raises oven a probability 
of prejmlico to bis fonner employers. K, a pleader, 
was at first retained by P and N jointly to defend a 
suit on their behalf. At a later stage of tho case, P 
and iV qiiarrclted. Thereupon ATappIied to tho Court 
for leave to witlidraw from tho conduct 'of tho case, 
on tho ground that he could not attend to the interests 
of both /' and N. The Court allowed him to with- 
draw. A few days afterwards K appeared in Court, 
and filed a vakalatimina, or warrant or attorney, 
signed by N, and claimed to conduct the case on behalf 
of N alone. P objected to this, but the Court disal- 
lowed this objection. Thereupon P made an applica- 
tion to tlio High Court for an injunction restraining 
K from acting on behalf of N alone. Meld, that, as 
it was not made out that K was in possession of any 
confidential information either from P or from P aud 
y together, such as would give him- an unfair advan- 
tage when acting on behalf of 27, the Court would not 
interfere or restraui K from serving 27 alone. Meld, 
further, that !i picador in such circumstances should 
take the direction of tho Coui't as to which of two or 
inoro clients he is to serve, and as to the disposal of 
tho fees he has received from them jointly. Pallosji 
MEBWiVXJI V. KAMAKUAI LAKLUBHAt ' 

[I. L. R., 12 Bom., 85 

ItfO. C. Bezoxji Noweoji 

p:. L. R., 12 Bom., 91 note, 

9, — — - Pleader’s absence 

from Court owing to his temporarp appointment asa 
Subordinate Judge — “Necessary cause” — Bern. 
Hep. IJ of 1827, s. 51. —On the day fixed for the hear- 
ing of a suit, neither the plaintiff nor his pleader was 
present ; the defendant, not having been served, was 
also absent. Plaintiff's pleader, however, sent intima- 
tion to tho Court in writinerthat he had been appointed 
to act as a Subordinate Judge, and as he was going 
that day to join his appointment, lie was unable 
to attend tho Court. He therefore requested that 
the case should be adjourned till his return, or that a 
notice be issued to bis client to enable him to make 
the necessary arrangements for the conduct of his case. 
Meld that* the pleader, having been temporarily 
appointed to act as a Suberdiuate Judge, was unable 
to attend the Court in consequence.of a “necessary 
cause ’’ within the meaning of s. 54 of BeguIatiou II 
of 1827 ; and as he had sent the necessary notification 
in writing to the Court, the suit should not be dis- 
missed, but adjourned for a reasonable time. In BB 
Naeatan SADASHrv Babe L L, B,, 23 Bom., 667 
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~P T.T!AT) T^R — eonhnued 

1 APPOINTMENT AND APPEAEANCE 
~contunied 

10 Appearance — Ftlxng valalat 

nama — Crttmnal Procedure Code 1872 e 1^6 — 
An antbonzed pleader appearing in defence of an 
accused person under & 1S6 Criminal Procedure Code* 
should not bo required to file a vakalatnama 
Ahokimoub 7 Mad., Ap , 41 

IL * CxBil Iroetdure 


Court he is competent under that lakalatnama 
unless it IB revoked to appear for the client in the 
snbscquent stages of that caso and in the appeal if 
preferred to the Privy Council s 18 of Act VIH 
of 185 < applying to Appellate as well as Or ginal 
Courts. iiDKHCK LALL » SbEEEISHEN SlHGB 

C8W R,02 

12 — Vakil— Cl a . m 

under * 246, Act VIII o/1859—Preah vakalai 
nama >-The vakil retained by the plaiotiff in a enit 
in which a decree has been given for the plaintiff it 
competent to plead for hia client m answer to a claim 
advanced (under the first portion of a 246 of the 
Civil Procedure Code) to property attached in cxecu 
tion of such decree uitbout the production of afiueh 
vakalatnama. Gopal Jatachakd « Habqovind 
Ebosbal . 6 Som., A C,83 

13 — — — * Fresh vakalat 


[12 W B.,466 

14 C»c»7 Procedure 

Code a 39 Pleader retained iy a Collector a* 
agent of Court of Warda — Valtdtfi/ of vakalat 
natna after the Collectoi^t'‘death — The Collector of 
adistiict who was agent for the Court of Warda filed 
a suit on behalf of a ward of the Court of Wards and 
executed a vakalatnama to a pleader vhom he 
retained to conduct it The Collector died before the 
suit was determined Seld that it was not neces 
saryfora new vakalatnama to be executed to enable 
the pleader to proceed with the conduct of tbe suit 
Kbishna Vijata Puohata Naiokeb c Mibb 
BAMATAQAU PlLIAl I li B., 15 Mad , 135 

15 Application for 

reatoraiion of an appeal dtsmtased default — 

Vakalatnama — IVhere a vakil had been duly em 
poveredby a vakalatnama drawn in the customary 
form to file and conduct an appeal in the High Court 
and that appeal bad been dismissed for default — Held 
that such vakil was competent without filing a fresh 
vakalatnama to present an application fortherestora 
lion of the said appeal to the list of pending appeals 
Bagubnath Siwgh r Raohbbib Sahai 

[1. L. E., 25 AIL, 65 


PXiSADEB — continued 

1 APPOINTMENT AND APPEARANCE 
—continued 

le — Vakalatnama 

executed xn fax our of two vakxle accepted bg only 


one of the vakils and he presented the appeal The 
appeal was placed on the file by the District Judge 
but on its coming on for disposal before tbe Subordi* 
nate Judge be held that it had not been duly pre 
seated and made an order rejecting it Heldihah the 
appeal had been duly presented Attanna v 
NagabhoosbanaM L li R., 16 Mad , 286 

1 

tio 

to f, ^ ^ .* 

6 rupee stamp is entitled to practise before a Munsif 
when exeicismg Small Cause Court po vers Iir tee 
VAT7SB o? Kaeab Chaioieb Tbwabt 

[1 O W K , 118 

18 Pemand ofeaae— 

Vakil changing aides on remand — JIad Peg XIV 
of 1816 a 22 — When a suit is remitted by order of 


for the party opposed to the one for vhom he ap 
peared at the first hearing Aeostmobs 

[4 Mad , Ap , 43 

19 Act XX of 1865 

— Ihere is nothing in ths provis ons of Act \S 
of 1865 which rcstraiue any person from coming into 
the presence of the Judge and supplying information 
to the vakils The word appearance ' dors not 
mean actual presence before the Judge in Court 
eg of a mooktear standing behind the pleader Iw 
TEE UATTSB OP GBGBAJ SlKGS 10 W R , 366 

20 — ActXXoflS65 

e 20 — Appearance of party hy pleader— -Held in a 
case Boder Act X of i^9 in which the plaintiff had 
appeared at the preliminary hearing when the issues 
were framed and where le was not required to 
appear in person on the day of the trial that the 
presence of the plaintiff s pleader and revenue agent 
was an appearance within tbe meaning of the law 
hav mg reference to B SO Act XX of 1865 bONATBv 
Do38 r Kaieb Pbesbad Doss 13 W E , 146 

21 Vakil of High 

Court— Right to plead «» Small Cause Court — 
A vakil of the High Court m Calcutta u entitled to 
practise as a pleader in the Calcutta Court of Small 
Causes. I» eb Toolsee Dobb Seal 

[2 Ind. Jur , IT S , 183 7 W E,, 228 

23 Act XX of 1865, 

f m — iimall Cause Court Calcutta— A pleader 
holding a certificate under s. 12 of Act X\ of 1865 
IS thereby entitled to be adzn tied to prsctien 
10 I 
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PLEADER — continued^ 

1. APPOINTMENT AND APPEARANCE 

— coniinued. 

in the Court of Small Causes at Calcutta. In be 
Shashi Bhhshan Bhahhet 

[1 B. L. E., A. C., 45 : 10 W. E., 82 

23. . Barristers — AU 

tornet/s — Civil Procedure Code ( Act XI V of 1882), 
ss, 2 and 36 — Presidency S7naH Cause Coiirt Act 
fXV of 1SS2J, ss. 38 and 76 — RigM to practise — 
Buies Power io maPe rules.~Per West, 

and Latham, JJ. - None but barristers aud attorneys 
have a legal right to' practise in the Bombay Court of 
Small Causes. Neither ss. 2 and 36 of the Code 
of Civil Procedure (Act XIV of 1882) nor ss. 38 
and 76- of the Presidency Small Cause Court Act 
(XV of 18'2) give the pleaders of the Bombay High 
Court that right. The provisions of s. 47 of Regula- 
tion II of 1327, authorizing persons holding sanads 
from the High Court to practise in the mofussil 
Courts, are still in ^force. Per Bavley, West, 
PiNHEY, and Latham, JJ . — S. 2‘ of the Code of 
Civil Procedure, 1 882, does not give every pleader a 
title to appear and plead ; it only enacts that “ pleader ” 
means every person entitled to appeiir and plead for 
another in Court, aud includes an advocate, a vakil, 
and an attorney of a High Court. Consequently, if 
pleaders or vakils, who are the same class of practi- 
tioners, are not entitled by law to appear or plead for 
another in Court, the dednition of “ pleader gives 
them no new right or status. The words in s, 86 of 
the Code of Civil Procedure (Act XIV of 1882) “ by a 
pleader duly appointed to act on his behalf,” do 
not simply mean a person duly appointed by the. 
party in the suit, but a pleader duly appointed 
according to the law regarding pleaders in force in the 
particular Court. Per Pxhhey, Scott, and Latham, 
JJ. (West, J„ disseiitiente). — The High Court has 
the power of making rules for the admission of pleaders 
to practise in the Bombay Court of Small Causes j and 
the Bombay Court of Small Causes, under s. 9 of the 
Presidency Small Cause CouH Act (XV of 1882), also 
has the power of making similar rules with the sanc- 
tion of the High Court. In he Pleaders oh 
THE High Court, Bombay I. L, R., 8 Bom., 105 

24, — Practice of 

Privy Council — Admission to practise in the Privy 
Council — Buies of 31st March 1871 — Vakil ofHiyh 
Court . — The words of ss. 2 and 3 of the Rules of 31st 
March 1871 are such that classes of persons to be ad-, 
mitted to practise in the Privy Council must be either 
solicitors or others practising in Loudon, or solicitors 
admitted by the High Court in India or in the Colo- 
nies iTspectively, and have not left an undefined 
class admissible at the discretion of the*6 udicial Com- 
mittee. In the mattes or' the tetition or 
Twidaeb ... . I, I,. R., 16 Calc,, 636 

[L. R., 16 I. A., 163 

25. — - - - — — Practice — Second 

Appeal — Vakil, Bight of, to he heard without 
certified grounds of appeal or without ang order 
admitting the appeal — Buies and Orders of' Court 
( Appellate Side), 86 and 162 . — A vakil will not be 
heard on behalf of an appellant on second appeal. 


PLEADER — continued. '' 

1. APPOINTMENT AND APPEARANCE 
— Continued. 

w’hen neither duly certified ground or grounds of 
appeal have been filed, nor the appeal been admitted 
by order of Court under Rules 86 and 162 of Court.- 
Kishen Chunder Boy v. Hurrish Ch under Bose, 3 TV. 
"B., 216, followed. - Ohiuheah v. Bachu Lae Khotta 

[I. L. R., 15 Calc., 706 

26. : — Prosecution — 

Bight to appear in Criminal Courts. — A counsel or 
pleader is entitled to appear and act on behalf of 
the prosecution in the Criminal Courts. Chandi 
Chabak Chattehjee v. Chandba Kumab Ghose 

[5 B. L. R„ Ap., 70: 14 W. R., Cr., 23 

27. ; Admitting vakils 

to defend in Critninal Courts. - The practice of ad- 
mitting pi’ivate vakils to defend parties in Criminal 
Courts is not illegal. It was discretionary with the 
Magistrate to hear such agents or not under-s. 186 of 
the Criminal Procedure Code, 1872. Anonymous 

[7 Mad., Ap., 37 

28. : Right of pleader 

to appear — I^iquiry under Criminal Procedure' 
Code. s. 180.~ At an inquiry held by a Magistrate 
under s. 180 of the Criminal Procedure 'Code, 1861, 
a complainant has no right to be represented by a 
pleader. Bindachaei v. Deaour 

[8 Bom., A. C., 202 


29. — ; — Private prosecu- 

tor — Crunhial reference to High Court —Criminal 
J roeedure Code (Act XXV of 1861), s. 434.-Pn- 
vate prosecutor not allowed to appear by pleader on a 
reference to the High Court under s. 434 of the 
Criminal Procedure Code, 1861. Queen r. Ramjai 
Mazumdae . “ . . . 6 B. L. R„ Ap., 46 

S. C. SUDDUEUDDBEN SlBGAB r. RAM Jot MO- 
ZOOMDAB . . . .14 W. R., Or., 51 


Qucbi b — Whether they could appear at all in such 
cases. Laioo r. Adam Sibcae. Goyeenment v. 
SuBJAKANT Achaejia . . 17 W. R., Cr., 37 

. SO. Criminal Proce- 

dure Code (1882),s. 340—“ Accused Meaning of— 
Bight to he heard hy pleader.— Under the provisions 
of s. 340 of the Criminal Procedure Code, a Sessions 
Judge is bound to hear the pleader appointed by _a 
person who (though not accused of any offence) is 
ordered to give security for good behaviour under 
3 , 118 of the Criminal Procedure Code. The w'ord 
“ accused ” means a person over whom the Magistrate 
or other Court fs e-vercising jurisdiction. Queen- 
iEmpress y. Mona Puna, I. L. B., 16 Bom., 661, 
followed. Jhoja Singh v. Queen-Emreess 

[I, L. B., 23 Calc., 493 


Queen-Emreess r. 
Queen-Emreess v. 


utasaddi Las 

[I. L. B., 21 AH., 109 


DNA Puna 

rr T. Tf Tft Tinm.. 


aal 


— Criminal Proce- 
dure Code, 18'Ja, s. 123, Reference to Sessions Judge 
under.— A Sessions Judge is bound to hear pleader 
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PliEiADiBHr — continved 

1 APPOINTMENT AND APPEARANCE 
—concluded 

who may appear on behalf of a person ui a case 
referred to him tinder s 123 cl 3i of Civil Procedure 
Code JhojaStnffhv Quee I'E "press I L R 23 
Calc , 493, referred to Abikasr Maiaeab v 
Empbess 4 C. W N , 797 

32. 4ci 2.x 0/1665 

s 5 — '‘Act” — Atiinff as pnvafe agent — The 
word "act” in b 5 of the Pleaders and Mooktears 
Act (XX of 1863) means tho doing somethmg as 
the agent of the principal party which shall be rec<^- 
nized or taken notice of hy the Court ss the act 
of that principal There is nothing m the words of 
the Act or in its spirit to present a person as private 
agent from going between tho prisoner and the 
duly authorized vakilupon whom the real responsibility 
of the defence rests lie tee uatieb oe tub pbti 
T tojr OP Puzzle Alt . 19 W E., Cr, 8 

33 JfiaitWy to go 

on With appeal — Dutg of Judge —When one of 
the pleaders for an appellant states his inability to go 
on with an appeal, the Judge isnotboand to send 
for any other pleader for the appellant and ask bhn 
if he IS ready to proceed with the case but may at 
once dismiss the appeal Bbojo Sookdubeb Dossia 
V GiLROBB 7 W B , 336 

34 IToji appearance— Neyfecf o/ 

pleader^ Absence for reasonable cause — Dtserehon 
of Court —Neglect on the part of a pleader should 
not be visited on an inno<'ent client when it is within 
the power of the Court to mitigate the result by 

1 


but the Subordiuaie Judge insisted upon the case 
being proceeded witb ex parte Seld that there 
had been a failuie on the part of the Court to ex> 
ercise a proper ]udicial discretion Aceuubit 
Jea 1 Jewuk • 11 C X> H,ll 

36 Control of case— -Se»»or 

vJeader — Arguments —The senior pleader who is 


should be taken Sbebneedabh Ro? i Uubiea 
C nuJiir Rot . 12 "W B,S7B 

J AUTHORITl OF, TO BIND CLIENT 

86 Statement by pleader — Ad- 

mxssxonsmade xn conduct of suxt — When a pleader 
in the conduct of a suit makes admiesionson behalf 
of a client the client is bound by such admiss ons 
Bebbelet r CaiTTUB Ivooab 617 W, 2 

37 — Admxsston hg 

pleader la conduct of case— A party is bound by 
the admission of his duly constituted vakil, when tlm 


PXiBADEiR — continued 

J AUTHORITY OF, TO BIND CLIENT 

— continued 

admission is one of a, fact which, but for snch admis* 
Sion, the opposite party would have had an oppor- 
tunity of proving Nabain Rot v SsEBNATn 
Mittkb 9‘WB,485 

38 Ad xnistxon oj 

taktl t» criminal ease — Admissions of a vakil can 
not bind his client in a criminal case Queen v 
Eaziu Mujtmb 17 "W R , Cr , 49 

39 Mofussil Courts 

— Questions of law-and fact. Admissions xn respect 
of —Per Jackson J A vakil in the Courts of the 
mofussil IS not empowered to make admissions on points 
of law on behalf of his client, although he may make 
admiss ons on points of fact JusoDA Eoohwab t 
Qoubeb Btjhath Pebseau 

[lind Jur.lT 8,365 

Abdooi Qunnek V Qoua Monee Debia 

' [0W B,87B 

40 ex 

prestedly vahxl laaryutnea/ — The opinion expressed 
by a vakil m the course of argumlnt adversely to a 
claim which he undertook to advocate is not bmding 
on his client Kbisbnasaui ArrANdAB v Baja 
GOFA i^ Attabsab I I, B., 18 Had , 73 

41 Admission bg 

pleader erroneous in lair — An admission by a 
pleader, if it is erroneous in law, is not binding on hia 
client Ebisenaji Nabatan Pabeei i Bajuab 
hlANtsCKAKP Mauapi L Ii B , 24 Bom , 380 

42 — Erroneous con- 

sent of vakil —Where a vakil upon a mistaken view 
of Cbe law goes beyond and contravenes his instruc- 
tione his erroneous consent cannot bind his client 
BAU EANT CuOWDHBT V BBIHPABUN CnUNDEB 

Doss 16 W B., 246 

43 Statements by 


which he was employed Vankatai aeacina r Gea- 
TELA AtcEitauma . 6 Mad., 127 

44 — Verbal admis- 

sion made by pleader — In a suit to set aside a sale 
m execution on the ground of fraud, — Held in refer- 
ence to the terms of certain statements made hy the 
plaintiffs’ pleader, from which the lower Appellate 
Court bad inferred that the plaintiffs must have become 
aware of the fraud at a date earlier than that alleged 
by them that verbal admissions made by the pleader 
of a party to a suit must be received with caution, 
must bo taken as a whole, and must not bu unduly 
pressed Natea Sinoe v Jodba Sinoh 

[1. Ii. B., 6 AU , 406 

46. — JPoirer to make 

adtnisstons or siateuienle to Itnd client — Relinquisk- 
ment <tf F defence —In a suit to recov er pos 
session, where defendants’ pleader stated before the 
UuDuf that if the thak map (which was not at tho 
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A T)!E!R — continued. 

2. ADTHOBITY OF, TO BIND CLIENT 
— ooniiniied. 

time ia Court) could show that the lands in dispute 
had been surveyed as part and parcel of the plaintiff’s 
talukh, his client would give up his claim, — Seld 
that the statement was not one which was within the 
scope of the pleader’s authority to make, and was not 
binding upon the client. CaxiNDEB. Cooiua Deo 
V, Sttoaeitt Mahomed Khan . . 18 "W. K., 486 

48. Consent of 

pleader — Effect of admission. — The admission of a 
vakil made with due authority will bind his client, 
though not present at the time of making it. Where, 
therefore, an order was made for the payment of a 
certain sum, being the moiety of the profits of an 
estate founded on the amount for which security had 
been taken, as the rental of a zamindari when posses- 
sion was given up, and that am junt was admitted and 
assented to by the vakil in Court, and the or.ier made 
accordingly, — Seld by the Judical Committee, affirm- 
ing the judgment of the Court below, that such con- 
sent was binding on the client, and precluded him 
from afterwai-ds openii g the account. Uajtindeb. 
Naeain Rao V. Bijai Gotind Singh 

[2 Moore’s I. A., 253 

47. Consent — 2> eh~ 

kan Agriculturists’ Relief Act, s. 3, cl. 3 —Con^ 
sent to proceeding under Act, Withdrawal of.—Vt 
a party or his pleader gives consent under cl. 3 
of 8. 3 of the Dekkau Agriculturists’ Relief Act 
(XVII of 1879) to the disposal of a suit according to 
the provisions of Ch. II of the Act, the consent so 
given cannot be withdrawn after the hearing has 
begun, and the suit has proceeded on the footing of 
such consent. Buechand^Khemchand r. Baltant 
Nabatan . . ' . I. L. E., -11 Bom., 591 

48. Admission of lia^ 

iilitg hg vakil. — A distinct admission of liability 
made by a vakil, rvho represented the defendant and 
whose authority was not questioned, was held to be 
sufficient to warrant a decree in favour of the plain- 
tiff. DOSSEE V. PlTAMBUE PtJNDAH 

[21 W. B., 332 

49. s — • Admission b y 

vakil — Evidenco of receipt of money. — The admis- 
sion of a defendant’s vakil in Court was held to be 
legal evidence of the receipt of money, and to do away 
with the necessity for other proof. Kaieeeanund 
Bhutoaohaejee V. Gireebaia Debia 

[10 W. B., 322 

50. — — Power of pleader — Power to 

compromise case — Ordinarily a vakU who is employed 
to conduct the case oa behalf of his client has no 
implied authority to compromise it. In the absence 
of any express provision in the vakalatnama, be can 
make no compromise w’hicli will be binding upon his 
client, except with his consent. Peem Sook v. PiE- 
TBEE Ram 2 Agra, 222 

51. — — Power to coin pro- 

mise suit. — Pleaders, unless specially empower^ so 
to do, have no authority to compromise cases conducted 
by them. Siedae Begum r. Izctx-oob-nissa 

[2 3Sr. W., 149 


PJi BAD EB — continued. 

2, ADTHOEITY OF, TO BIND CLIENT 
— continued. 

Jagaeati Mtojabias k Ekambaba Mudabiae 

[I.l,.B.,21Mad,274 

52. Consent to matter 

beyond scope of suit. — A consent by the vakil of a 
party to a decree being made binding on property 
other than what the parties to the suit may have an 
interest in, is a consent to what is beyond the scope 
of the suit, and can neither be binding ou the pai% 
nor acted upon by the Court. Atul Khadab r. 
Andhu Set ... 2 Mad., 423 

53. Relinquishment of 

defence, — ^Where a pleader authorized only to con- 
duct the defence in the usual way pledged his client 
to relinquish his defence if the plaintiff would assert 
ou oath that the defendant was not the owner of the 
'property in dispute, it was held that he had e.xceeded 
his power, and that his client was not bound by 
his act. Hakebmoonnissa v. Bpbdeo 

[3 Agra, 309 

54. — Unauthorised re- 

linquithmeni by pleader. — It is not within the ordi- 
nary scope of a pleader’s duties to relinquish any 
portion of his client’s case without express authority 
from the client, who is not bound by such relinquish- 
ment, unless it was authorized by himself. GOUE 
Pbeshad Doss v. Sookdeb Bam Deb 

[12 W. B., 279 

55. — — — — Relinquishment 

of part of claim.^A vakil has no authority under 
an ordinary vakalatnama to give up a portion of 
the claim already decreed, and any such abandonment 
will not be binding ou his client. When a case is 
remanded with the specific declaration that the plain- 
tiff shall obtain ’’possession of the disputed pro- 
perty," the lower Court has no jurisdiction to debar 
the plaintiff from any portion thereof by reason of a 
relinquishment made by the vakil. Abduii Sabhan 
Chowdhet r. Shibkisto Daw 3 B. L. E., Ap., 16 


Authority of 

Counsel, vakils, or other agents- -Abandonment of 
issue— Scope of authority in conduct of litigation 
— Compromise— Civil Procedure Code (1882J, 

g. 452. A vakil appointed to conduct a case on be- 

h. alf of a client has power to ask for an issue to be 
framed, or to abandon one that has been framed, 
and, in the absence of fraud or misconduct or of ex- 
press instructions prohibiting the adoption of such a 
course, his action will be binding on bis client. 
There is no distinction in this respect between the acts 
of Counsel, vaMls, and other agents. The abandon- 
ment of an issue docs not amount to a compromise, 
and if the suit is being conducted by a guardian on 
behalf of.the minor, leave of the Court is not neces- 
sary under a. 462 of the Code of Civil Procedure for 
such abandonment. Venkata Naeasixiha Naidh 
V. Bhashtakahbti Naidh 


r-r TT t? 


no 


— — Withdrawal 

from' suit -Vakalatnama.- A vakalatnam.a ^veu 
by a plaintiff, and couched in general terms, suflice* 
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2 authority op, to bind Client 


the client 15 bound by the act of hia v&kit H&.U 
COOUAB ItOT r COIXECTOB OP BBEBBSOOU 

[SW. R,80 

58 — Potier 0 / tak*l 

to transfer decree — A \alcil by big ordinary employ- 
ment as vakil enjoys no antbonty authonzing bim to 
transfer a decree Nohob r Jasezb Hbaasiv 

[2 IT W , 195 


3 REMUNERATIOIT 

69. Amount of remuneration^ 

Faletl — Altbmigb a vakil is entitled to 'wbatorer 
charge hie client agrees to yet if be acta under an 
engagement constituting btm big client's mooktear 
and legal adiuer, heis bound by the same rules as 
an attorney, and la therefore entitled only to such 
reasonable remuneration as the lav slloae Usunx 
Koowar t Tatieb . S'W, B., 307 


60 Suit /or Jeet-^ ' 

Coiti between party and party —In a suit by a I 
pleader for the balance of vakil e fees where it Via< I 
found that there was no contract,— that to con- 
sidering the proper fee to be allowed, the lower Ap- 
pellate Court had nothing else to guide it but tvhat, | 
according to the practice of the Court uas allowed 
AS costs betneen party and party Jodcokaxh I 
Dim r Busbar Axi 19 'W' B , 106 I 


CL 

/««*— 

1814, 


agams 

stituti • • 

the Pleaders and klooktears Act (XX of 1865) came 
into operation , — Stld that, where the services in 
respect of which the fees were claimed consisted of 
the conduct of a suit which was dismissed for a 
deficient plamt, under s 29 of Act VIII of 1S59, 
the vakil is not entitled to the full amount of costs 
under Act I of 1840. s 7, or the scale fixed by 
Regulation XXV II of 1814, s 25, but m the 
absence of an express agreement, he is only entitled 
to a reasonable sum as remuneration for his work 
and labour as a pleader So much of Begalation 
XXll of 1814 as was before January 1866 nnre- 
pealcd, aud the whole of Act 1 of 1864, are repealed 
by Act XX of 186 j, which came into operation on 
January 1st, 1866 AMBBummissA 1 Chapuait 

[1 Ind. Jur , IT. S , 334; 6 W. B , 108 


62. Coets as belueen 

■pleader and client — Bom Bey II of 1827, s 52 — 
Act I of 1846, s* 6 and 7 — The provisions of Regu- 
latiou il of 1627, s 52, cIs. 1 and 2, and of Act 
I of lb46, B 7, regarding the award of pleaders’ costa 
by way of a percentage, relate only to costs as 


BIiSADFjB— eonfiHued. 

3 REMUNERATION— continued 

s 52 of 
e 1646, 
except 
e IS not 

^ ..j u^y pleader- 

and client, so that m the absence of an agreemeut 
between, them, the pleader is left to his remedy on a 
guantvm merntf GAKaJi VlTHAl « SlTsBAW 
bHSiDBAB . 9 Bom , 33 

<•'' » 


. ...... ..... .41/ C..^ CBS Bgleemeut 

for the remuneration of the plamtiff was made 
The suit was numbered, and after the evidence on 
either side had been gone into the trying Court 
made an order dispaupering B On an application 
by It who offered to pVy the Court fees, the High 
Court under its extraordinary jurisdiction made an 
order directing the lower Court to receive the fees 
and to proceed with the suit B paid the fees but 


. I B » u vu U) 

be determined with reference to all the circumstancea 
of the case, there being no express agreement in the 
case Essbat GovDOi Josiii o Jausbxjj CuBSBXJt 
Ct li B, 12 Bom, 567 

04.- B-ight of suit for fees— 

Cause ofacltOM — Uncompleted case — Wberea vakd 
has nudeitaken the condnet of a suit, he is bound to 
proceed with it, and cannot sue for his fee, m the 
absence of a special agreement until the suit is com- 
pleted, unless where the client has dispensed with his 
service* Booeafathau Tbathacbablu v Kaja 
VITA . . . 6 Mad, 266 


d 

applications m the execution department without 
iuithcr tee, no second fee is allowable to a vakil for 
applications presented in the execution department, 
unless it call be shown that the services of the lakil' 
originally employed were not mailable Takee Am 
Edam « Goox Mabaued Ebam 

[I IT. W , 69 : Ed. 1873, 123 

66. Agreement for farther re* 

muaeration in Buccessfol anae-lnam pairat 
— Act I of 1816, t 7 — Inam nitras nr nirrepmeulf 


are not nudum pactum, and, haring regard to s. 7 of 
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PLEADER — continued, 

3. REMUNERATION — continued. 

Act I of 1846, cannot be conaidered as illegal. 

Pabasheam V. Hibaman . I. L. R., 8 Bom., 413 

67. 'Suit hy pleader 

for fees. — An application was made for leave to sue 
defendant in Jormd pauperis, and he agreed with 
certain vakils to give them full fees, according to 
the valuation of the claim, in case they should suc- 
ceed in having the application rejected. Held that 
this was a valid agreement, and that the vakils, having 
performed their part, were entitled to recover upon 
it. 'Ram Kant Nandi v. Shib Nanda Rai 

- ^ [2 G. L. B., 166 

68. RigM to recover fee— 

Practitioners Act, ss. 27, 28, 30 - Suit bp pleader to 
recover fee from client — Contract Act, s. 70— 
Civil Procedure Code, s. 622. — The Legal Practi- 
tioners Act does hot debar a, pleader from recovering 
a fee from bis client when no contract in writing is 
made. Rama r. Kxjnji . I. L. R., 9 Mad,, 375 

69. Promissory note made by 

a party in favour of his pleader in respect 
of the fee agreed upon — Legal Practitioners 
Act (21VIII of 1879J, ss. 28, 29 — Agreement not 
filed in Court.— A. party to a suit made and delivered 
to his pleadei' in respect of the fee agreed upon a 
promissory note which was not filed in Court in that 
suit. In a suit by the pleader upon his promissory 
note. Held that the promissory note was invalid, 
and that the plaintiff was entitled to recover only 
the amount to which he was found to be entitled for 
his labour. Keishnasami v, Kesata 

LI. L. R., 14 Mad., 63 

70. Suit by pleader to recover 

fee from client ~ Legal Practitioners’ Act 
(XVIIl of 1379), ss. 27, 28. 29, 30— Agreement 
for fee — Agreement not in writing and filed in 
Court. — Ss. 27, 28, and 29 of the Legal Practitioners’ 
Act (X'^’lII of 1879) do not relate to any ari-ange- 
ments or agreement made between a litigant and ■ his 
own pleader as to the receipt of his fees which 
are actually allowed upon fixation. They do not 
provide as to matters which relate to the opposite 
party, or the fees that he has to pay to the legal 
practitioner of the opposite party, but provide what, 
as between the pleader and his client, shall be the 
method in which certain special arrangements are to 
be entered into. They make provision for arrange- 
ments between pleaders and their clients, which 
relate to the payment of remuneration in exccsg 
of and apart from'the amount ' allowed in the taxa- 
tion, and were framed upon the principle which 
regards with jealous scrutiny' con tracts brought about 
by persons holding positions of active confidence 
towards others, such as a pleader necessarily occupies 
in reference to his client. They were intended to" 
protect necessitous, improvident, or careless litigants; 
from being taken advantage of by unscrupulous legal 
advisers. Rama v. Kunji, I L. R., 9 Mad., 375, 
approved and followed. Razi-ud-din v. Kaeim 
Bakhsh • , . I. L. R, 12 All., 169 


PLEADER — continued, 

3. REMUNERATION — continued, ' 

71. ^ Agreement between pleader 

and person retaining him — Legal Practi- 
tioners’ Act. (XVIII of 1879), s. 28 -Promissorg 
note, 'Suit on — Quantum meruit. — The defendants’ 
brother engaged a vakil (since deceakd) to defend 
certain suits on their behalf and made and delivered 
to him a promissory note for an 'agreed sum in 
respect of his fee. The note was not. filed in Court, 
and it exceeded in amount the vakil’s regubition fee. 
The defendants subsequently made a promissory note 
in substitution for the above, and the vakil’s repre- 
sentatives now brought a suit upon the last-mentioned 
note. Held (1) that the agreement with the defen- 
•danta’ brother was invalid by reason of the Legal 
Practitioners’- Act, s. 28, and the plaintiffs were not 
entitled to recover the amount of the note ; (2) that 
the plaintiffs were entitled to recover in this action 
the amount due to the vakil independently of that 
agreement. Anantavta v. Padmaxxa . . 

[I. L. R., 16 Mad., 278 

72. Suit bn promissory note 

given for past professional services 
rendered under ora! agreements - Legal 
Practitioners’ Act (XVIII of 1879), ss. 28 and 29 
— Q-uardian and tvard — Services necessary or bene- 
ficial to minor. — A guardian executed a promissory 
note in favour of a vakil (the plaintiff) as remunera- 
tion for his past professional service rendered under 
oral agreements with him. Held that a suit upon 
the note was barred by ss. 28 and 29 of Act XVIIl 
of 1879, and that, as there was no such necessity for 
the proceeding in question as to render the contract 
binding on the minors, no suit would lie against 
them'. Sdndaeaeaja Atxanoab v. Pattanathu- 

SAMi Tevae . .1. L. R., 17 Mad., 306 

, 

73 . Oral agreement for plea- 

der’s remuneration — Legal Practitioners’ Act ■ 
(XVIIl of 1879), s. 28 — Criminal proceedings — 
Quantum meruit, — A pleader was retained by an 
accused person to conduct his defence. The 
'accused did not pay the agreed fee, and the plaintiff 
thereupon declined to conduct his defence. ’ The 
defendant, who was one of the accused, then under- 
took orally to pay the fee, but failed to do so after 
the plaintiff had conducted the defence of both 
accused persons. The plaintiff now sued the defen- 
dant to recover the agreed amount. Held that 
under Legal Practitioners’ Acts s. 28, the plaintiff 
was not entitled to- recover on the contract, but that 
he was entitled to recover reasonable remuneration 
for the services rendered, by him. NABASXirMA 
Chaeiae V. SiNNATAN . I.L. R., 20 Mad., 385 

74. Suit by a pleader to recover 

fee from bis client — Legal Practitioners’ Act 
(XVIIl of 187.9), s. 28— Contract Ad, s. 7d.-Tho 
Legal Practitioners’ Act' (XVIIl of 1879), s._28, 
debars a pleader from recovering a fee from his client 
when no contract in writing is made. Rama v. 
Kunji, I. L. R,, 9 Mad., 373, and Krishnasami v. 
Kesara, 1. L. R., 14 Mad., 63, dissented from. 
Saeat Chandea Roy CnouDHEY 'v. Cau.vDEA 
Kahta Roy . . I. L. R., 25 Calc,, 806 
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fXiSi A DBK — continued. % 

3 REMUNERATIOK— con<inu«rf 
76. Division of fee where more 


-Bhall be entitled to a moiety of the fees pajable, 
applies only to cases where they are appointed by 
the same lakalatnama. EiSAaA liUESAuarA R&ti 
V Ceipata Vieyakha Dikbuatuiit . 1 Mad , 369 

76. — Fee allowed for registra- 

tion petition — Act 1 0 / 1846, i 7 The fee to be 
allowed to a pletder upon a petition to the Court to 
establish the right to have a document registered 
under Act XX of 1866i s 81, was one-fourth of 
the fee allowable iQ a leguUr suit, as was provided 
by Act 1 of 184G, a 7 COLIEOIOQ op TnAMA t 
Gana Rakji Patil . 7 Bom., A C , 132 

77. Fees in suit under Regis- 

tration Act, 1864, 8, IB— lie^uZar suit— A suit 
under s 15, Act XVI of 1864, was not a summary, 
but a regular suit, and full fees were awardra 
for pleaders Mowia Huksh t Alt Khaw 

[ew. R.ioi 

78 - Feds in suit for judicial 


1809)« the oaly basis for the ettimatiun of pleader’s 
fees IS ten times the amount of alimony for one year 
bcoii V Scon . 7 Mad , 394 

79 Fees in partition suit — 


* V . 

aud the Court m each suili case ought to fix the 
amount of the fee. Kibtbe Chusdeb Mittbb . 
Anaih Nath Deb . 13 C. R., 253 

80. Fees in suit for pre emp 


that the actual price of the property was less than 
the price stated in the deed of sale and the Court gave 
the plaintiff a dcciee with costs, that the amount 
payable by the defendant m respect of the fees 
■of the plaintiS’s pleader ought to be calculated, not 
ou a valuation of the property which was found to be 
false, nor on the amount on which the Court fee on 
tuc plaint was paid, but ou the real value of the pro- 
perty as found by the Court Debi Sinoh r Bnnr 
bl>aii . . I D. R , 1 All., 70B 

81. Suit by mortgagee lnati> 

tuted before payment into Court — Trailer 
oJ\Proferii/ Act, st 67, 83 — Si^ht of mortgagee to 
adecreeand to foil cotlt —la a suit to recover money 



PX,EADER — continued. 

3 BEUUXERATION— coBc/«*i. 
suit Beld that the plaintiS was not debarred by s.G7 
of the Transfer of Property Act from obtaining a de- 
cree and that, under the rules of Court, the pleader’s 
fee was properly assessed as in a contested suit and not 
asm a case where there is a confession of judgment. 
SlTABAMATlA t VSKKATEAUANKA 

[I. L. R., 11 Mad., 371 

82. Fee of pleader how calcu- 

lated — Claim for matntfname hy defendants in 
suit for partition — Fee of pleader of such defen- 
danlt—Bom Seg II of 1827, s 52, App. L 
— Act 1 of 1846, s 7 — Costs -^rhe plaintiff sued for 
partition and made two widows, who were entitled 
to maintenance out of the estate, ro defendants in the 
snit The plaintiff and the male defendants compro- 
mised the suit, and a decree was passed m terms of 
the compromise By the comproniiso the costs of the 
uido vs were to be paid by the estate, and in estimat- 
ing the costs, the lower Couit allowed each widow a 
scj^orate set of costs and calculated the amoaut to be 
paid to each ns pleader’s fees on the iwlne placed on 
uis claim bi the plaintiff On appeal to the High 
Court,— Bc/d that the pleaders oHhe widows were 
not employed in prosecutin'; or defending an original 
suit of the value o! the plaintiff’s claim so as to be 
entitled under a 52, Bombay Regulation II of 1827, 
to a percentage ou the amount tl at the plaintiff sued 
for according to the rates specified in Appendix E 
The widows were in reality prosecuting a suit for their 
msinteoanec and their pleaders were entitled to a 
percentage only on the ammnt claimed by them for 
mainteuarce Case remanded for the amount of the 
pleader’s fees to be correctly calculated When a case 
IB decided on the merits, the full percentage is to be 
paid in other cases one-fourth only should bo paid 
under s 7 of Act 1 of 1646 i{AtfcnAin>BA Pabbha 
BAU « BoAQOBAi "Lis R., 21 Bom., 42 

83. Costs allowable as pleader's 

fees m a proceeding for revocation of 
probate — Appltaalton for revocation of probite 
— Probate and Administration Act (F of 1831J, 
ss 55, 83 — Code of Civil Piocedure (Act 
XIV of 1832). ss 220, 582— General Pules 

and Circular Orders of High Court, p 94, 
para, 8— loner of High Court to make order 
for costs of lower Courts - 3 83 of the 

Probalo and Administration Act does not apply to an 
applicatioa for relocation of probate, the sectuu ap 
pUcable is s 55 A proceeding instituted for revoca- 
tion of pro! ate cannot be regarded as a regular civil 
suit, but II a miscellaneous proceeding, and pleader’s 
tecs 111 such a proceeding should be fixed npin that 
footing The High Court has full |K>wer to make an 
order for the awarding of costs in lower Courts. 
Where the lower Court had treated the proceeding as 
a suit or had giv en RI,234 for pleader’s fees,— iTe/d 
the costs in a proceeding like this cannot he assessed 
at mire than (180, the maximum pleader’s fee 
allowed by the rales of the Court. Pbotab Chakdba 
Shaha V Kau BaA^JAK Shaba 

[4 c.w.N, eoo 

Oababiki Dassi o Pbatap Chandba Shaha 

C4C.'W.R:,603 



( 6807 ) 


DIGEST OE CiSES. 


( 6808 ) 


PIjEADER — conli itued. 

•1-. PllIVILEGES Oli' PLEADEKS. 

84. Pleader’s taids-rJ/ooi/ear— 

Zegul iyact{(ioneri> M (XVlll o/ 1S79J— 
Minhlerial duties of pleaders. Delegation of, to 
their bond fide clerks. — A .Tiulgolms a right to control 
hia Court ijrcuiiuca in such way as is moat convenient 
to the public and to persona rvorkiag therc> but does 
not act rightly in passing any general order by which 
ho excludes as a general body from hia Court any 
portion of the community acting in an orderly manner. 
The pleaders of this eountry arc a body of men who, 
from the earliest times, have combined in their own 
persona the duties performed iu England by barriaters 
aud attorneys, and in acting in this second atul minis- 
terial capacity arc, on thcii" own responsibility, entitled 
to work through any number of clerks or taids 
properly selected ami paid by them; and no Court 
other than a High Court ns catablislicd by Charter 
has the right to make rules dciining the ministerial 
duties to bo perfonued by them as distinct from 
the duties of their bond fide taida or clerks, nor 
does the Legal Practitioners Act of 1879 control in 
any way the privileges which have always existed 
in them or restrict their powers, the Act being one 
passed to bring mookteara under the control of the 
Court. In the jiatter of xri; fetition of’Kuoda 
Box Khan . . I. L, B., 15 Gala., 638 

5. KEMOVAL, SUSPENSION, AND DISMISSAL. 

1 5. Bemoval - JPower to remove vakil 

— District Judge.- X District Judge has no power 
to remove a v.akil against his will from a Court to 
which ho has once been allotted, except fer a criminal 
offence, misbehaviour, or neglect of duty. In the 
MATTER OF Vamanaji Koneba . 1 Bom., 136 

86. Removal of pleader 

jVPjp ape Court to another. — A Zillah Jmlgc has no 
autiiduly- to oblige a plmclei'-to "leave a Court- in 
which he has been prarc'tising and to proceed to 
another. In the "matter of the petition op 
Mahomed Manafp , . .10 W. B., 332 

87. Suspension — Act XX of 1865 

— Poioer to suspend pleader. — A Zillah J udge has no 
power, under Act XX of 1865, to suspend a pleader 
of the High Court from practising in the Courts 
of his district on the ground of incompetency. His 
proper course is to make a representation to the 
High Court. In the matter op Kishoree Ladd 
Sircar . . . . 14 "W, B., 217 

88 Act XX of 1865— 

Improper conduct. — The omission of a pleader to 
examine the record of the case before making an ap- 
plication to stay execution proceedings upon the 
ground of a compromise was held not to amount to 
grossly improper conduct : and his not verifying the 
statement of the parties who came to him and made 
their atatementa (one of them being a mooktear) was 
considered at the meat to amount to carelessness, but 
not grossly improper conduct ; whilst his omission 
to obtain the authority or concurrence of the senior 
pleader in the case could not be said to be improper 
conduct within the meaning of Act XX of 1865 — 


PliE ABBE — Con t in ued. 

5. EEMOVAL. SUSPENSION, AND DISMISSAL 
— continued. 

certainly not such grossly improper conduct as to' call' 
for the punishment of snsponsion for six months. In 
THE MATTER OB THE PETITION OP ShEENATH KoT 

[17 W. B., 405^ 

80, ^ — — — Unprofessional 

conduct — Commission to mookiears- — Act XX of 
1865— Criminal offence.— A, a pleader, was engaged 
by B, who was acting oti behalf of C, to defend cer- 
tain persons charged with the cffences of rioting and 
of having caused grievous hurt. Two of the accused 
persons were relatives of C. A agreed with B that, if 
all the accused were acquitted, his fee was to be 
H600; if the two who were the relatives of C were 
acquitted, theu he ivas to receive fi250; hut iu the 
event of none of the accused being acquitted, he was- 
te receive only R-10. Before the trial B paid A. R475 j 
this having come to the 'knowledge of C, he 
telfgraped, saying that the fee was exorbitant, aud A, 
upon being rcmJusHated with, handed over 18250 to- 
a banker to be placed to his (A’s) credit. A alleged 
that, out of 11225' which remained w'ith him, he paid 
Hl-10 to B as commission, and that E2.j were paid to 
his mohurir. Held that A was guilty of fraudulent 
and grossly improper conduct. He was suspended 
from practising for the period of one yeaxv Per 
PoNTiPBX, J^.— If a mooktear, paid for his services by 
his employer, wore to receive in addition, without the 
knowledge of bis employer, a percentage or commission 
from the picador, ho would be answerable, not only in 
the Civil Court, but also in the Criminal Court, to a 
charge of obtaining money improperly from his em- 
ployer. In the matter op Peary Mohon Gooho 

[IIB. L.B., 312 

90. ' ; Poicer of in~ 

terinisus/.ensio7i — Legal Practitioners’ Act (XVIII 
of 1879), s. 14, cl, 5, and s. 40.— The power of 
intodm suspension given under s. 14 (cl. 5) of Act 
XVUIof 1879, when read with s. 40 of the same Act, 
can only be exercised after the pleader has been heard 
in Lis defence aud pending the investigation and 
orders of the High Court, In the matter op the 
PEXITICN OP Kristo Ladd Naq ■ 

[I. Ii. E., 10 Cale., 256 

91 . — Leaal Practi- 

tioners’ Act (XVIII of 1879), s. 13— Grounds for- 
suspeniion. — A pleader’s professional misconduct 
having amounted to “ reasonable cause,” within 
the meaning of s. 13 of the Legal Practitioners’ Act 
(XVIII of 1879), for suspending him from practice, 
their Lordships declined to interfere with the deci- 
sion of the High Court as to the punishment, it not 
being clearly shown that the quantum a'varded was 
unreasonable and excessive. In the matter of 
Quarry . . . . I. L. E., 13 All., 93 

'< [L. B., 17 1. A., 199 

92. -Letters Patent, 

High Court, N.-W. P., cl. 8 — “ Reasonable cause ” 

— Offer to give a gratification, oontrapg to s. 36 of 
the Legal Practitioners’ Act { .YVIII of 1879 ) — 
Abetment— Penal Code ( Act XL V of 1860), ss, 41 
and 116. — A vakil of the High Court signed and sent. 
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FIjIEASSB.— con^tnust/ 

5 REMOVAL, SUSPENSION, AND DISMISSAL 
— continued 

a letter to another ^akil of that Coort, who prac 
tiscd in Distnct Courts subordinate thereto. The 
purport of this, which was one of several printed 
forms prepared for circulation to vakils practising m 
districts, was to the effect that the vakil, to whom it 
was addressed, could easily send his clients* cases 
both civil and criminal,*' to the writer, who would 
conduct them in that Court And, “ as a remunera* 
tion,’* the fees paid by the clients would be shared 
between the writer and the v akil who had sait the 
cases. The Judicial Committee concurred suhstao* 
tially in the conclusions of the High Court that this 
was an incitement within s 116 (abetment) of the 
Penal Code to commit an offence made penal by a 36 
(which was a special law within s 41 of (hat Code) 
of Act Will of 1879, theLegal PractitioaerB* Act 
This misconduct had been aggravated by the appellant 
having deuied to the Vakils’ Association, North* 
Western Provinces and caused evidence to be called 
to negative, his having signed the printed letter, 
which he had signed. Thus, there was “ reasonable 
cause” withiu s 8 of the Letters Pateut of March 
I7th, 1866. establishing the High CourU, for bis 
suspension, to which, for four years from thedateof 
that Court’s order, his punishmeut was reduced 
Ih tus uAiTsn o? PinoiTt CassAK Ceaitbbji 
(I L. R, 17 All , 49S 
L B.. 22 I. A , 193 
93. 1 Misconduct of pleader— 


of 0 10 of Act XVIIl of 1879 is punishable under 
B 32 of that Act only by the Court befo e which be 
has so practised In tbs uatteb o? tbs bbti- 
iiOK or Gabsa Dataii 1. 1, B., 4 All , 375 


dealt with by the Court foi neglect of duty, cr sued 
by the client for neglect of bis interests Bbideo 
Misssb V AnMsn Hosbbih 15 W. B,143 

05.— Otiitetton to 

exomine record before certifutn^ appeal —A pleader 
13 not guilty of grossly improper condnet, but substan* 
tially and suibciently complies with the 2nd of the 
Rules of 23rd May 1871, if he examines copies of the 
record, and not the original record, before be 
draws the grounds of appeal and certifies them 1 h 
THE maiteb or Nooa Ahmed 17 "W. R., 338 

80. Legal Prach- 

iioneri*J.ct (XVIIl of 1879), te 15and40 — lalertm 
suspension -Police papers — Depositions of wit- 
nesses, or confessions taken at a police investigation, 
are not, as far as their subject matter is concerned, any 
more the property of the police than the property of 
the prisoners, and a pleader is not guilty of misconduct 
of any kind in making use of such documents forthe 
benefit of his client, when delivered to him by tb^ 


FZiHADBB — conti ntted 

5 REMOVAL, SUSPENSION, AND DISMISSAL 
— continued 

client, however improperly the client may have 
become possessed of such documents, provided the 
pleader is neither party nor privy to obtaining them 
Ih the uattbb or the tetition or Kbisto T.vt.u 
Naci 1. 1, E,, 10 Calc., 258 

97, — Legal Practi 


on grounds which are untenable in point of law, docs 
not constitute on his part, improper conduct within 
the meaning of s 14 of Act XVIIl of 1879 as 
amended by cl (J), s 2 of Act XI of 1896 iN the 
UATT su or Sabat Chasdba Githa 

[40.^.11.063 

08 Unauthorized 

statement having appeard that, without any 
ine*ructions to that effect the pleader conducting a 
suit ID the lowei Appellate Court had suggested, of 
his own motion, that the mother was a fraH woman, 
and being in improper intimacy with the defendant, 
bad executed the kobalas for ^iim, — Held that the 
pleader bad acted with gross impropriety, and should 
be called up and censured by the District Judge 
Qdkoa Ram Sadhooehah r Pakch Cowbbb Fo* 
I BAitANics 25 W. B., 308 

99 Striking pleader 

off the rolls — Ad XX of 1865, s 76— Case in 
which the High Court declined on the facts to- 
strike a pleader off the loUa for usmg improper 
expressions during the argument of a case before a 
Zillah Judge, who recommended, after observing the 
requirements of s 16, Act XX of 1865, that such 
punishment should bo awarded The Zillah Judge 
should have called the pleader to order, and required 
him to apologise Ih the mattsb of Cbuise 

[14 W B , Cr , 63 

100. -Power to Buspend pleader 

— Act XX of 1865 — A Zillah Judge had no power 
after the 1st January !^86C to make an order under 


mmoH OF Abmeehoodseek Ahued 

[0'W.B.,Mis,6- 

jpi Procedure— jPLflder or mook 

tear. Charge of misconduct a^alA«^ — Any charge- 
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REMOVAL, SUSPENSION, AND DISMISSAL 

— continued. 

nisconduct against a pleader or mooktear holding 
rtificate under Act XX of 1865, other than a 
)rded copviction of a criminal offence, must be 
le and substantiated, and a report submitted to the 
;h Court, as provided by a. 16. In the matteb 
SuDDEEpODEEN MaHO^IED . 7 W. R., 316 

02 Act XX of 

0 , s. 14 — Misconduct of fleader. — When con- 
t is charged against any pleader of a subordinate 
irt, which, if proved, would amount to an offence, 
b conduct should be inquired into not simply as 
iroper conduct, but as an offence to be made 
ground, if established, of his dismissal under s. l^, 
XX of 1865. In the mattee or Genesh 
JNDEB Ganqooly . . . 13 W E., 456 

03. — Act XX of 

5, s. 16 — Power of Zillali Judge . — A Zillah- 
Ige has no authority to initiate proceedings against 
leader of the lower grade under s. 16, Act XX of 
5, which requires that the inquii-y should be made 
the Court in which the pleader committed the act 
misconduct. In the hattee of the petition 
Komeakant Deghaij . . 11 W. E., 127 

04. • Act XX of 1865 

ieport to Judge on acquittal of pleader by sub- 
inate Court. — In a case tried' under the provisions 
8. 16, Act XX of 1865, where the subordinate 
irt is of opinion that the pleader should be acquit- 
, it is not necessary that there should be any 
lort to the Judge. In the mattee of RjIm 
NKUE Sein . • . . 13 W. E., 67 

.05. Legal Pracli- 

iiei’s* Act (XVIII of 1879), s. 12 — Conviction of 
ader of criminal offence — Case reported to the 
gh Court— Argument alloived to show that eon- 
tion was illegal, — A District Judge reported to 
High Court for orders the case of a pleader who 
1 been convicted of cheating under s. 417 of the 
lal Code, and who, in the'opiniou of the District 
dge, was unfit to be allowed to practise. Upon 
hearing of the case, counsel was permitted to 
behind the conviction in order to show that the 
8 of the picador did not amount at law to the 
mce of cheating. In t^e mattee op Dhega 
AEAN . . . I, Ii. E., 7 All., 290 

L06. — Letters Patent, 

gh Court, North- Western Provinces, cl. 8 — Con- 
tion of vakil for criminal offence — Vakil called 
311 to show cause why he should not be struck of 
• roll — Argument not allowed to show that con- 
dion was wrong. — A vakil practising in the High 
art was convicted by a Court of Session of the 
encc punishable under s. 471 of the Penal Code, 

I the conviction was alfirmed by the High Court 
appeal. The vakil Wiis subsequently called upon 
show cause why ho should not, in cousequence of 
:h conviction, be struck off the roll of vakils of the 
urt. On appearance in answer to this i-ule, it was 
Id that the vakil was not entitled to question , the 
3priety in law or in fact of the conviction', but that 


PLEADER — continued, 

5. PuEmoval, suspension, and dismissal 

— concluded. 

it was open to him to show, if he could, that his con- 
duct iu the matter in respect of which he had been 
convicted was not such as to render him an unfit 
person to be retained on the roll of vakils of the 
Court. In the mattee op Eajendea Nath 
Mheeeji . . .. I. L. E., 18 All., 174 

PLeld (on appeal to the Privy Council) that in the 
present case the conviction, followed by the sen- 
tence, was sufficient, without further inquiry, to 
justify the High Court in making that ordei-. The 
appellant could not be allowed to have an indirect 
appeal against the judgment of the Sessions Judge 
confirmed by the High Court. The judgment of 
Lord Mansfield in Ea’-par/e Brounsall,2,Cowp, Pep., 
829, referred to as well explaining the disqualification 
■ of a member of the legal profession that attends such 
a conviction and sentence. In re Weare, L. It., 2 
Q. 439, where the Court of Appeal looked to see 
what was the nature of the offence, and would not, as 
a matter of course, strike a solicitor off the roll 
because he had been convicted, distinguished from 
the present case. In re Lurga Charan, I. L. E., 7 
All., 290, dealt with under s. 12 of Act XVIII of ' 
1879, referred to as a case where the nature of the 
offence admitted of further inquiry and also distiu- 
guished. In regal’d to the finality of the judgment of 
the High Court in deciding the appeal from the 
conviction and sentence, In re the petition of 
Macrea, L. E., 20 I. A., 90 ; I. L, E., 13 All, 310, 
was referred to. In the mattee op Eajendho 
Nath Mhkebsi . . I. L. E,, 22 All., 49 

[L. B., 26 I. A., 242 
3 C. W. H., 736 


«. PURCHASE BY PLEADER AT SALE 
IN EXECUTION OF DECREE. 


107. Pur.cliase Ly pleader of 

decree in suit ’wLich be Las conducted— 
Eight to execute decree . — It is not expedient that 
pleaders should by purchase become the persons en- 
titled to execute decrees iu suits in which they Lave 
been engaged. Uoshain Jug Rqop Geee r. 
Chingun Lam . . . . 2 H. W., 46 


108. Sale in execu- 

tion of decree- Collution of vakil of judgment- 
debtor with decree-holder . — The conduct of a vakil 
who, having acted in that capacity on 'behalf of a 
judgment-debtor in certain proceedings in execution 
of a decree, sub.sequeutly became partner with tho 
decree-holder iu tho purchase of tho property, re- 
marked upon. Quo; re — Whether, under such cir- 
cumstances, the purchase by tho vakil, or the pur- 
chase by the decree-holder in conjunction with him, 
could not bo set aside. Roy Na.ndipat Mahata v. 
Ubquhaet 

[4 B. L. E., A. C., 181: 13 VT. B, 209 
Wajed IIossEiN V . Ahmed Reza 17 W. E., 480 


109. Civil Procedure 

Code, 1882, s. 292— Pleaders not officers of ibe 
Court within the meaning of that section.— 
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6 PURCHASE BY PLEADER AT SALE IN 
EXECUTION OP DECREE— co»cIttrfe<i 
Pleaders of parties to a salt ate not debarred by 
8 292 of tbe Code of Civil Frocedare from pardias* 
ing pioperty sold la execntiOQ of tbe derree 
AlAOIBISiMIo RAUA^ATHAH 

[I Ii E , 10 Mad , m 

no — CteiJ Froeedure 

Cede, ss 39J 311 — Suit to stt atido tale *» 


at tbe Court sale and became the purchaser. It 
appeared that the vakil had not informed his client 
that he intended to bid nor obtained the sanction of 
the Court, but he had been instructed by hia client 
and had obtained the permission of the Court to bid 
ou her account, and he was found to hav c acted in an 
underhand manner towards her In a suit to set aside 


hun of proving that the transutioa was free from 
gnspicioii^ that the sale should be set aside 
SrSBABAI17Dn t Kotatta 

CL L. B., 15 Mad., 3S& 

JOiiEADEES AlfD MOOETEABS ACT 
(XX OE 1866) 

Ste Cases uhdeb Mooetbab 
See Cases xtitdeb Fi.easeb 

FI.BADEBSBIP EXAMINATION- 

ire Afpbazi to Fbiti Cousctl — Casbs nr 
WHICH AFFEAJi IlBS Ob sotT— Appbai- 
ABLE Obdebs I. Ii E., 6 All, 163 
Set Boabd of Esauifebs 

JX L E., 9 AU , 611 

JIiEADINGS 

See Cases ubseb Asmssiorr — A phis* 
siorrs iH Statei(bbts Ain> Flbapibos 
Set Cases o^PEB Ebtoffel — bTATSUBKxs 
AI^D PLEAPIBOS 

See Etipencb— C iTis Cases— IIiscblla- 
BEOPB Docuaiebib— Pbbapibob 
See Jtjeibdictio'i — Apuibaltt aub I ics* 
ApUIBALXr JCBlBPlOTIOH 

[I L E., 17 Calc , 337 
See Lieu I Xi. E., 4 Calc , 323 

See Cases hbpeb Platst 
S ee RAiLWATS Act, 18 0, s 77 

[LL. E., 24 Calc, 306 
Set Cases phpeb Vabiauce between 
P^EADI^C^ ASP I^OOr 


EXiEADXNGS— conc^uifeif 

See Vendoe and Pcbchaseb — Conbipes* 
ATIOV 0 B L. E , 630 

[14 Moore’s I. A , I 

See Cases ulpeb Wbitten Statembst 

• Admission in— . 

See Liuitation Act s 19 — Aezsow 

LEPOUENT OF DEBTS 

[I L E , 18 AIL, 384 

LI. E , 23 Calc., 374 

Defamatory statement in — 

See Libel L Ij E , 14 Bom , 97 

[I L E , 23 Calc , 867 

Eeference to — 

See Decbee— C oNSTBtroTiON of Deceee — 
Gekbbal Cases 

[I I, E., 18 AH, 344 

L Eules of pleading in India — 

The Courts in India are uot gov emed by tbe tecbni* 
cal rales of pleading which obtam m Courts admiuis 
tenng Loglish law FiipicBCB Pike v fooLSBB 
Dossbb 7 W E , 89 

2 Object of pleadings— r«tte 

not intermt fixed, but aftervardi raited — Appoint* 
went of the re/iy»o«* tvpenor of a Mahomedan 
tntUMxon—Cutlom at to jMcii ai»yotntme»f — 
flic object of any system of pleading is that each 
Bide may be made fully aware of the questi ns that 
‘ ? 


a 

manager, bad appointed the plainti^ to succeed him 
on hia decease Ihe fining of the first Court that 
be bad this power by the custom was affirmed on this 
appeal As to the fact of the appointment, it was not 
apparent at what stage of the suit the question bad 
first been raised whether the deceased had been of 
Bound and disposing mmd at the time of making it 
ihe first Court found that be had been of sound 
mind at the time, but tbe Chief Court ou appeal 
re\ersed this finding and added that he had been, 
in their opinion, unduly it fiuenced As these ques- 
tions, though not formally stated lu the issues, bad 
been safficuntly open upon the proceedings to give to 
each Court a ngbt to form a judgment upon then, 
tbe Judicial Committee decided which was correct, 
affirmed the finding of tbe first Court as to the 
soundness of mmd of the deceased Satap Muhau 
UAP 0 FAZTSH hlUHAMlIAP 

[L L. E., 22 Calc , 324 
I. B., 22 L A., 4 

FIiEDGB 

See Stahp Act, 1879 ecu. I, aet 

CI.I..B,21 Calc, 241 

■ of goods 

See Dailuekt 


6 B li B., Ap., 81 
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PLlEDG-E — concluded. 

■ ■ See CONTBAOT Act, S. 1'78. 

[I. li. K., 4 Gale., 497 
I. li. R., 24 Bom., 458 

of moveable property. Suit on. 

See Limitation Act, aet. 57. 

[I. li. R., 22 Calc., 21 
I. L. R., 17 All., 284 

Suit to redeem — 

See Dbkkan AGEioiri.TTiEisT3’ Rexiee 
Act, s. 3 .1. L. R., 15 Bom., 30 


PLEDGOR AND PLEDGEE. 

Pledgee taking over the property 

pledged, crediting the value as if it had 
been sold to him — Wrongful conversion —Ab- 
sence of proof of damages to pledgor — Account — ■ 
Interest , — Where a pledgee, having power to sell for 
default, takes over, as if upon a sale to himself, the 
property pledged* without the authority of the 
pledgor, but crediting its value in account with him, 
this act, though an unauthorized conversion, does not 
put an end to the contract of pledge, so as to entitle 
the pledgor to have the property back without pay- 
ment. Government paper having been deposited 
by a borrower from a Rank as security, pai-t was 
legally Bold upon his failing to comply with the I 
terms between them. As to the rest, the borrower, 
afterwards on redeeming a part, was led to believe 
that the paper returned was the whole of that which 
remained uuspld in the bank’s possession. The 
bank, however, had taken over part, as if sold 
to itself, crediting the price. Seld that the bank 
could not after this treat the securities as still sub- 
ject to the pledge ; although this transaction had not i 
put an end' to the contract of pledge, so as to entitle | 
the pledgor to have back the paper without payment 
of the loan and interest. The bank was no longer 
a pledgee of this paper, but, having converted it to 
the bank’s own use, might have been liable in damages 
for the value, including the interest thereon. How- 
ever, had this liability been enforced, the pledgor 
could not have had credit in the loan account for 
the proceeds of the paper. The cessation of interest 
on the loan was more to his advantage than to receive 
tho interest on the paper, the market value of which 
was also falling, so that the longer tho account had 
been kept open, the greater tho balance would have 
been against the pledgor. It followed that there was 
no evidence of damage to him resulting from the 
conversion. The first Court decreed an account, 
wrongly deciding that interest could not run upon 
the loan, which tho tunount of tho paper transferred 
by the bank to itself purported to wipe off, from the 
date of tho transfer. On this point, as well as i 
because there was no proof of damage to tho pledgor, 
tho High Court, reversing that decree, had rightly 
dismissed tho pledgor’s suit. L’kckham Doiiav r. 
Rank ov Bunq.vx . . I. L. E,, 10 Calo., 322 

[L. R., 19 X A., 60 


POISONOUS DRUGS ACT (BOMBAY^ ’ 

_ See Magisthate, Jiteisbiotion oe— Spb- 
CIAX Acts— Bombay Act VIII of 1866. 

[I. L. R., 4 Bom., 16T 

POLICE ACT (XIII OE 1858). 

s.'27. 

See Sentence — IVhipeinq. - 

[Bourke, O. G., 209* 

s. 35. 

See Stoxen Phoeebty, Oeeenoes ee- 
XATING TO . I. L. R., 20 Bom,, 348- 

8. 57. 

'See Gam:bxing . • . 8 Bom., Cr., I 

SB. 57 and 58. 

See Waeeant of Aekest. 

[8 Bom., Cr., 1 

s. 111. 

See Ceetiobabi, IVeit of. 

(10 Bom,, 102, 100 note 

POLICE ACT (XXIV OP 1859). 

See Mabeab Police Act. 

POLICE ACT (XLVm OP 1880). 

s. 2. 

See Police Magisteatb. 

[Bourke, O. 0., 186- 

8. 8. 

See Esoaee eeom CtrSTony. 

" , [6 Bom., Cl’,, 1& 

- - 8. 10. 

See Mahombban Law-Divoeck. 

[8 Bom., Or., 95 

8. 11, cL(2) — License— Ten and Soda- 

water shops.—'Iho words “hotel, tavern, sliop. or 
place” in tho second clause of s. 11 of the Police 
Act (XLVIII of 1860) are wide enough to include 
every place mentioned in the first clause of that 
section. Tea and sodawater shops are required to bo 
licensedunder tho Act. Qbbk.v-Emi’uess v. Siikuiab 
Aebeseee Euain . .XL. R., 16 Bom., 630’ 

POLICE ACT (V OP 1881). 

Sea Maoistbatb, Jbeispictios of -Spb- 
ciAL Acts— Poxici! Aor. icUl. 

* £1‘1 W. B., Cr., 41 

3 , 13 — Cost of constable. — A Magis- 
trate has no power, under the Police Act, 1661, t'o 
realize the cost of a police constable from an indis 
vidual. Qcbkn r. Rouimkanx Gnoss 

[1 W. R., Cr., IG 
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TOLICB ACT (V OF 1881)— fonlmwd 


JIATTEB OP IBB PBTITION OP GBIBIt CnUNDaB 

UuMBEE * 20 W R,, Cr 1 8 

S 25 — Unclaimed property -USm- 

her — Timber claimed by a landoivnes aa lianing 
been washed on hts estate by a rirer is not unclaimed 
property witbm the meaning of s 8S and fol 
lowing sections of Act V of 1861 Chuitbr Lail 
Si von r GoTsawnBST GW B., 97 

— 8 29 

See Castoviibni Maqistbatb 

[1 Agra, Cr , 24 

Sbe 3f AOiBraAtB iPBiSDrcriosop— Gsies , 
BAX JOBISDlCTIOy ' 

I L E,, 22 All . 340 
See Maoibtbate, iTJEianicTiov op— S pb 
ciAX Acts— P oiiCB Act 1861 

(4 W S., Cr , 2 
IW S, Cr, e 

1 j European Bninh eubjeefe 

—^agxtlrate —In a prosecution under the Police 
Act y of 1861, the llagutralo is bound to take into 
consicleratio and doterinmo the prisoner’s plea that 
lie IS a European British subject S *-9 of Act 

Y of 1&61 does not gne to the Sfagistrate junsdic* 

tiOQ ^er European British subjects Qcbep v 
Heabk 3 If W, 128 

2 ptrtont not poUce officere 

— S 29 of Act V of 1861 is not applicable to 
persons who are not \ olice oiUceri In' toe matteb 
OP Eaubcmab 10 C Ii. B , 621 

3 Saehnete or negligence of 

¥ 

ra 

be e 

property docs not constitute an offence amountii g 
to « violation of duty under g 2:f, Act V of 1861 
The violatio i there intended must be wilful inten^ 
tional violation of some clear duty or other QoBElf 

V BotAKi Lali 19 "W R , Cr , 7 

4. Overttaytng leaie leitAout 

jiermiition — The failure of a police constable to 
rcsnme bis dity on the expiration of bis leave docs 
not coastitutoaaii offence under s 29 Act V of 
1861 Ih tqb uatteb op tse petitiok op Jako 
EIKATH QDPTA. EuFBESS v JAirOEINATII QOFIA 
LI 1/ E., 6 Calc, 025.8 C I< B , 50 

5 Police officer withdraioino 

from the duties of h a office luilhout pertnieseon 
— Police officer oiersiaying leave —A police officer 
obtained leave of absence for one month a substitute 
being appointed sndoicrstayedhis leave twenty nine 
days Seld that such absence without leave did not 
amount to ‘ withdrawal from the d ities of his (^ce 
•without permissiou” within the meaning of s 29 
of Act V of 1861 Qceek Eufubss c Siuo 
Shn I. L R, 8 All, 495 


POLICE ACT (7 OF 1801)— continKcd. 

8 Submitting incorrect report 

— Penal Code e 21'^ — Apoliceofficer negligently or 
improperly submitting an incorrect repoi-t of a local 
mvestigation may be punished under s 29 of 
Act V of 1861, in cases where the proof is insufficient 
to bring the case under s 218 of the Penal Code 
Qcbkh t Boboda Kant Mookhofaduta 

[15 W B , Cr , 17 

7 Offence committed by police 

officer tohile under euapeneion — A police officer was 
suspendedbj the District Superintendent and ordered 
to remain in the police lines which he did not do 
He wai 

Vof 18 
officer, 
mission * 
suspens 

a 8 of - ^ 

convicted under s* 29 Queev o Dinasath Gan* 
OOOLT 8 B L B , Ap , 68 17 W B., Cr , 12 

8 Neglect to act on informal 

ttoa w • 

under 

duties 

of the , 

wards actually occurred set up in defence that be was, 


the cojvictiou was illegal Fur a conuction under 
s 29 more thai mere neglect of duty must beshoim 
a delibcrato and intentional violation of his dnty is 
necessary Qdeek v KAuatr Sison 

[8BLR.Ap,0O 17WB,Cr,34 


proceed to a place when, a crime is reported to have 
been committed cannot be supposed to baVe contra* 
vened the law by not proceeding to the spot hi i self 
and therefore the convicti n of the prisoner on the 
charge of wilful violition of duty was illegal QoT 
BBiriiEHT V Kabauct Kbav 1 Agra, Cr , 1 

10 Police constable — Ney 

leetofduty * — Laoful order* — Extra drill — A 
District Superintendent of Police directed his con 
stables to cut down the jungle in the vicinity of their 
lines and on their refusal to couply ordered them 
extra drill every day One of such constables not 
taming out to such extra drill was thereupon prose 
ented and couiicted of neglect of dut^ under s 29 
Act V of 1B61 Held that s 29 provided for no 
such offence and that any neglect of luty short of a 
violation of duty dors not amount to an offence under 
that sectiou Held further, that the omission to 
attend such extra drill did not amount to an offence 
under that section as the words * lawful order ' 
used in the sect on mean an order which the 
authority mentioned therein is competent to make, 
and it did not appear that a D strict Superintendent 
of Police was competent to order his constables to cut 
down the jungle in the ncinity of their Imes and on 
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•OLICE INQUIRY— coafifluerf 

L Power of Magistrate — Crimt* 

al Procedure Code ("Act JTAF of 1S61J, «. 133, 
SO.Seld per Glotbb, J — Under a. 133, Act X'^V 
^ 1861> a Jdagistratc may order a police inquiry 
into any offence punishable under the Penal Code” 
{eld per Locn, J. — The Magistrate had noauthority 
) order a police inquiry lu a case under Ch XlV 
f the Criminal Procedure Code, s. 180 not liaviog 
een extended to cases under that chapter Qukeh i 
OKTTT Shah 

CS B. L. E., S. N., Q: low. R, Cr.. 40 
2. Order for further detention 


lature contemplated in 8 152 of the Criminal Proce 


ocouducl the police to a pUcc irhere the stilcu pio 
lerty will be found and such offer cannot he carried 
nto execut on within the hunted period of twenty* 
our hours, the power which the aboie mcntioacd 
ectioQ confers on a Magistrate may be nghtly 
xerciscd But to return accused persons tothc^hce* 
hat they may be forced to gii e a clue to the stolen 
sroperty is to abuse the proTisions of s 162, with 
1 liew to the breach of the luyuuctions of s 146 
)£ the Crimiual Procedure Code. QtrECK p Roao* 
urn Febbhad . . 3 N, W , 275 

8, ' Irregular inquiry— Ca«< under 

DA. XIF, Crtmtnal Procedure Code, iSSt — An 
inquiry by the police into complaints falling under 
Ch. XIV of the Code of Criminal Procedire was not 
warranted by law QtrEEK t HABBAECaAVS Kow 
OAXA . QW, R, Cr,X2 

S 155 of the Crlmiua] Procedure Code (Act V of 
1898) enacts that, when a police otRcer in charge of 
a police station receives mformaticn of the com* 
mission of a non c'lguizable offence within the 
limits of his station, he shall enter the suhstsnee o{ 
such information m a book and refer the mformaiit 


to try such case and commit it for trial, oi of » 
Presidency Magistrate 

4 Investigation by police 

officer— CnwinaZ Procedure Code 18^2,!, 160 — 
Summon* to ansiter complaint, — S, 160 of the Code of 
Cnminal Procedure, which authorizes a police officer 
, of the Code to 

of any person 
be acquainted 
es not empower 

such officer to require the attendance of an accused 
person to answer the complaint made against him 
OcEEM Emfeess j Sahikada 

ri.li E, 7 Mad, 274 

5. Criminal Proce- 

dure Code, 1S82, ss. 165, 502, and 203 — Magitirat^e 
potcer to direct a local tmes/tgatton hy the poUce 
— S. 155 of the Code of Cnminal Procedure (Act X 


POLICE INQUIRY-concZwtfed 

of 1882) deals only with the powers of police officers 
It confers no power or authority on Magistrates 
to direct a local lurcstigation by the police or 
call for a police report. In eb J ankidas tiUBN 
biTABA^ I. L. E , 12 Bom , 161 

6. Crtmtnal Pro- 

cedure Code flSOSJ, te 157, 150— .Bang of police 
An inquiry can be made under s. 159, 
Cnnuoal Procedure Code, only on a report submitted 
within the terms of s 157 Mouu Dirazi t 
NaubInoi Lall . . 4 C. "W. N., 351 

POLICE MAGISTRAIE. 

See Tbansfeb oe Cbihinal Case— Gene 
EAL Cases 16 B. L R , Ap , 14 
[12 Bora., 217 

L “PoUce office ”—C/erAr o/Jrayii- 

traie of Police —Act XLVIIl of 1850, s 2 —A 
clerk in the Police Magistrate's office having been 
convicted under s 3 of Act XLVIIl of 1860 us 
a person employed in a police office, a rule for quash* 
tog the conviction was made absolute JJeld that 
the woids “ Police Office" in t 2, Act XLVIIl 
of 1860, did not apply to a Police Magistrate IN be 
Jvsoo Eats Mooeebjse Bourke, O. C., 186 

2. Power of Magistrate— Seny 

Act IV of 186$ s 26^Penal Code (Act XLV of 
1660), s 116 — A Police Mugistiate hsd power to 
convict summarily, under Bengal Act IV of 1666, 
s 26, for an offence punishable undei s 116 of 
the Penal Code Queen t Manbub Khan 

[1 B. L. R., O Or , S0 


POLICE OPFICEE 

See Aebest — Cbiminal Abbest 

[I L.E, 27 Calc, 457 

See 3fAi)BAa Abeabi Act 8 26 

[I. L.E, 9 Mad, 97 

See Penai Code, b 221 

[I L B., S All , 60 

Confession and statements to — 

Sea Cases undeb Confession— Contes* 
SIONS TO PonicE Oteicebs 
See Cases undeb Evidence— Ceiitival 
Cases— Statements to Police OfTI* 

CSES * 

Duty of-* 

«<« Abetment I. L. R., 20 Bom , 394 

Liability of— 

See Opium Act, s 9 

[I. L.E, 24 Calc, 691 

See VfaoNOTUL Confinemeut. 

[LL E., 19 Bom, 72 

— Eesistance and obstruction to — 

See Bengal Excise Act, 1878, s 4 

[I L. R., 24 Calc., 824 
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^POXiXCEi OI’E'ICER— — 

See Ebnai Code, s, 186. 

[I. L. E., 24 Calc., 320 

See Penad Code, s. 332. 

[I. E., 18 All., 248 

See Seetehoe — CDJ. roDA'riVE Sbnteecbb. 

[I. Ii.B„ 19 Calc., 105 

See Weohgbdb Eesteaiht. 

II. Ii. E., 12 Bom., 377 

1 , Powers of arrest— Deiejiitow 

oj prisoners — Torture, — Exposition, of a police 
•officer’s power of arrest and detention of accused per- 
sona and witnesses, witK a view to the suppression of 
the practice of torture. Queen r. Behary Singh 

[7 W. E., Cr., 3 

f 2. - — — Powers in discharge of his 

•duties — 'Rioting. — "Where a man is grievously 
wounded in a riot, the police are bound to act without 
tahing into consideration who was the aggressing 
party. In the discharge of their duties and in the 
absence of any proof that they exceeded their duty, 
"the police were held entitled to the protection of the 
•Court. Queen r. Damoo Singh 

[8 W. E., Cr., 30 

3 ^ — Liability of police officer — 

Penal Code, s. 79 — Criminal Procedure Code, 1861, 
s. 100, cl. 5 — Illegal arrest hg police officer , — The 
general exception provided by s. 79 of the Penal 
•Code, and the power conferred by cl. 5, a. 100 of the 
Code of Criminal Procedure, was held not to protect 
a police officer who did not act in good faith, that 
is, with due care and intention. Cl. 5, s. 100, Code of 
Criminal Procedure, refers to property which is 
proved to have been stolen, and not to anything 
which a police officer may choose to imagine has been 
-stolen. Sheo Sosun Sahai «. Mahomed Eazii. 
Khan . . . .10 "W. K., Cr., 20 

POLICE EEPOET. 

See CoAiriAiNT— Institution or Cosi- 
BDAINT, AND NECESSABT PnEIIUINABIEa. 

[5 B. L. E., 274 
8 Bom., Cr., 113 
I. L. E., 14 Calc., 707 
4 C. W. E"., 242 

See Cases under Evidence — Chiminad 
Cases— Police Evidence, Dubies, 
Patebs, and Eeeobts. 

See Evidence Act, s. 74. 

[I. L. E., 20 Mad., 189 

See Kuisance—Under Criuinad Pho- 
oEDUiiE Codes . 3 B. L. K., A. Cr., 4 

See Possession, Order oe CBiuiNAii 

COUET AS TO— IilKEBtHOOD OE 

Beeach or THE Peace. 

[I. L. B., 7 Calc., 46 
I. L. B,, 13 Calc., 175 
I. L. K., 20 Calc., 513, 520 


BOIiICE BEBOET — concluded. 

See Eecognizance to keep Peace ~ 
CSEDIBDB InfOBMATION. 

[10 W. B., Cr., 4X 
4 B. L. B., P. B., 46 
12 W, E., Cr., 80 
21 W. E., Cr., 28 

POLICY OP mSUKAIS-QE. 

See Insodvency — Pkopekty acquired 
AETEB. Vesting Obdee. 

[I. L. E., 18 Mad., 24 
See Cases under Insueance. 

See Stamp Act, 1869, as. 34, 41. 

[I. L. B., 3 Calc., 347 
. ^ee Stamp Act, 1879, s. 3, bn. 15. 

" ' [1. L, E., 19 Calc., 499 
1. L. B., 19 Bom., 130- 

POLITICAL AOENT. 

Certificate of— 

See Cebtipicate op Administeation — 
Eppect op Cebtipicate. 

' [I. L. E., 19'Bom., 145 

See Cebtipicate op Administration — 
Right to Sue ob Execute Deceee 
without Cebtipicate. 

[1. B. E., 17 Mad., 14 
See Jurisdiction op Cbiminad Court — 
Geneead Jtebisdiction. 

[I. L. B., 13 Mad., 423 
See Jurisdiction op Criminad Codet — 
Oppences committed only pabtdy in 
one Disteict — Kidnapping. 

[I. L. E„ 19 All., 109 

Court of— 

See Execution op Decree — Application 
POE Exeootion and Power op Court. 

[I. L. H., 17 Bom., 162 

Order made by, in his executive 

capacity. 

See Judicial Oppicees, Liability op. 

[7 B. L. B.; 462 note 

POLITICAL EESIDEISTT AT ABEE', 
COUBT OP— 

See Jurisdiction op Criminad Court — 
Oppences committed only partly in . 
one District— Murder. 

[I. L. R., 10 Bom., 258, 263 

See Teansper op Criminal Case— Gene- 
ral Cases . L L. E., 10 Bom., 274 

POLL. 

See Company -Meetings and Voting. 

[Lli.E., 16 Bom., 164 
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IPORT OF CALCUTTA. 

Limits of port— Acl Z2.II ofl83S — 

Suit for damage* for breach of contract —P ^Co, 
acents for tlie ship F 4, cootracted by a shipping 
■Older with Q for freight, with option to G to can 
cel the CO itract if the F 4 should not arrive at the 
port of C 
day she 
till the n 
contract, 

thatther.; » o q 

of the words “the port of Calcutta** m shipping 
orders , and that an arrival at Atchcepore is not an 
arntal st the port of Calcatta Pozt£B t Gbmi'BS 
[Bourke^ O C . 41 


FORT RULES (BOMBAY) 

See Smrmo Law— Collision 

le Borneo 0,98 

(CALCUTTA), 1858 

See Shippino Law— Coliiision 

(Bourke, Ad., 1, 16 

PORT TRUSTEES, BOMBAY 

See Sazb of Goods 

tl L R , 17 Bom , 62 

POBTS ACT (XII OF 1876), s. 23. 

Set Masteb and Ssbtakt 

[I L B. 9 Calc, 849 

PORTS ACT (X OF 1880) 

1 B 0, cL (k) — Rules made bg Local 

Government — Scats plgtng and not piping for Am « 
— Ultra Vires —It is Only with regard to boats 
plying for hire that s 6 of Act X of 1889 gives 
the Local Go\ eminent authority to make rules 
Buies purporting to make it obligatory on boat 
owners to ply for hire are ultra Vires QcBBN* 
EMPBESS V THOmiATTA Cbbtti 

CLL.E.,17MaA,397 

2 —and 8 8 — Order purporting 

to be under the let by Conservatoi of Port — ’Public 
body authorized by Legislature to make rules. 
Powers of— Delegation of pouer — Rules made by 
Local Government — The Conservator of the Port 
of Negapatam, purporting to act under the Indian 
Ports Act B 8, made and published an order that 
when a certain Sag was dying at the signal stabon, 
all boats returning from the sca should cast anchor 
and not come inside the nver The Local Govern* 


are not inconsistent with the regulation issued by 
Government” A charge was brought against two 
persons, being the owner and tindals of licensed cargo 
TOL IT 


PORTS ACT (X OF 1889)— conc?«ded 
boats, for neglecting to obey the aforesaid order, adn 
they were convicted under the Indian Ports Act,t 8 
(2), hy the Conscriator in his capacity as special first 
dasa Magistrate Seld that the order was ultra 
Vires, and the coniiction was accordingly illegal 
per OMVKJw — A public body whether the Executive 
Goremiuent or a corporation befog entrusted by 
the Legislature with the duty of making miss, 
cannot reheve itself of the responsibility and depute 
other i^encies to discharge the duty Qosbk- 
EUPBK83 t MaBIAN CBEITI 

[L L B , 17 Mad , 118 
PORTS, AND PORT DUEa 

Sea hfAOlSTSATS, JUBlSBICriON OP — 
■^JPEcui. Acts— ACT XXII op 1855. 

[5 Bom , Cr , 14 

POBTUaUESB CONVENTION ACT (IV 
OF 1880) 

See Offence on the Hiqh Seas 

[I L R,14Bom,227 

PORTUGUESE SUCCESSION. 

Set Enqusb Law— Fsimooeniivbb 

[5 Bom , O C , 172 


POSSESSION 

Col 

1 Evipsvcb of Possession . 682d 

2 Etipence op Title . 6S31 

3 Katose op Possession 6839 

4. Aovebse Possession 6344 

3 SOTTS BASED ON AlXEOATION OP PoS* 

SESSION 6S5S 

8 Suits pob Possession 6860 

(a) Phoop op Pabxicclab Title 6860 

(A) Otbeb Suits foe Possession 6863 


See Cases dndeb Clai^is to Attached 
Pbopbext 

See Cases undbb Decbeb — Constbuo* 
TioN OP Dbcebe— Possession 

Set Cases unoee Decbee — Foesi op De* 
CUBE — Possession 

Set Etidehob — Civil Cases — Miscel 
LANBO ua Documents — Possession 
Pact op 4 B L E , F B , 97 

[9 W R., 79 

See Cases undes Execution op Decbbe 
— Mope op Execution— Possession 

See Cases unpeb Limitation Act, 1877, 
AST 141 

See Cases undeb Limitation Act, 1877, 
ABT 144 (1859 8 1, CL 12)— ADTEBSK 
roSSESSION 


10 r 
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POSSESSION- — continued. 

See Cases ■endeb Omis oe Peooe — 
Limitation akd Adtekse Possession. 

See Cases endeb Ones oe Pbooe — 
Possession and Pbooe oe Title. 

See Cases endee Eesistanoe oe Ob- 
BTEECTION TO EXECETION OE DeCEEE. 

See Cases endee Right oe Omeeance — 
Acqeisition oe Right — Mode oe Ac- 

QEISITION. 

See Cases endee Title — Evidence and 
Peooe oe Title-Long Possession. 

See Cases endeb Teanseee of Peoeeete 

WHILE TEANSEEBOB IS OET OE POSSES- 
SION. 

See Wbongeel Possession. 

[I. li, R., 4 Gale., 586 

Constructive or symbolical — 

‘See Limitation Act, 1877, abt. 144 — 
Adverse Possession 

[I. li. R., 18 Calc., 520 
1 C. W. N., 569 
1. 1,. R., 16 Bom., 722 
1. 1,. R., 18 Bom., 37 
I.L. R., 21 All.,269 
. I. It. R., 19 Bom., 620 
I. L. R., 24 Calc., 715 
I. It. E., 19 AH., 499 

See Seecieio Relief Act, s. 9. 

[I. It. R.. 14 Gale., 649 
I. L. R., 18 Calc., 80 
I. li. R., 19 Calc., 544 

— Delivery of — 

See Cases endeb Hinde Law — Gift — 
Reqeisites foe Gift. 

See Cases endee Mahomed an Law — 
Gift— Validity. 

See Cases endee Vendor and Pebohaseb 
—Completion op Teanseeb. 

Discontinuance of- 
fice Cases endeb Limitation Act, 1877, 
ABT. 142. 

See Cases endeb Vendor and Peechasee 
— Possession. 

Obstruction of- 
fice Peactice — C ivm Cases — Sale by 
Receiver . I, D. B,, 21 Gale., 479 
See Cases endee Resistance ob Ob- 
STEECTION to EXECUTION OE DECEEE. 

• of goods. 

See Bailment . 5 B. D. R., Ap., 31 

See CoKTEACT Act, s. 108. 

[12 B. L. E., 42 
• 1. L. R., 11 Bom., 704 


POSSESSIOJSr-c£/«^t«Mec?. ' 

See CoNTEAOT Act, s. 178. 

[I. L. R., 4 Gale., 497 

I. L. R., 3 Calc., 284 
I. L. R., 24 Bom., 458 

See Cases endee Insolvency— Oedeb 
AND Disposition. 

Suit for— 

See Cases endee Bengal Rent Act, 

1869, s. 27. 

See Cases endbe Co-shabees— Suits by 
Co-shabees with eespect to the 
Joint Peopeety — Possession. 

See Cases under Limitation Act, 1877, 
ABT. 144— Adverse Possession. 

See Cases endee Right of Suit- Pos- 
session, Suits fob. 

See Cases under Speoifio Relief Act, 

a. 9. 

See Cases under Vaeiance between 
Pleading and Pbooe— Special Cases 
—Possession, Suit foe. 

1. EVIDENCE OP POSSESSION. 

1. Statement as to fact of pos- 

session — JSvidence.—A. statement by a witness that 
a party was in possession is, in point of law, admis- 
sible evidence of the fact that such party was in pos- 
session. Manieam Deb «. Dbbi Chaean Deb 

[4 B. L. R, R. B., 97 : 13 W. R., P. B., 42 

2. Acts of owner- 

ship. — A witness’s statement that a party “is in 
possession ” is no evidence of the fact. The question 
of possession is a mixed one of law and fact, and the 
evidence produced must give the various acts of 
ownership which go to constitute possession, so that 
the Court may arrive at its own conclusion. Ishan 
Chendeb llEHABA V . Ram; Lochun Behaea 

[9 W. B., 79 

3 . -Visiting and making use of 

bouse — Possession as of right. — Occasionally visit- 
ing and making use of a house is ample evidence of 
possession, unless shown to have been done by the 
claimant in the capacity of a visitor, and not in his 
own richt. Dnunto Ram Seal v. Beojo Belleb 
Seal ..... 11 -W. R., 136 

4. Acts of ownership— Own’sstoB 

to show acts of oivnership.~l'a. special appeal, the 
High Court held that evidence which did not allude 
to any specific acts of ownership was not sufiScient 
evidence to prove possession. The finding of the 
fact of possession by the lower Appellate Court 
upon such evidence reversed on special appeal. 
Jaqabandhe Das Gajendea Mahaeatea v. Dina- 
BANDHE Das Gajendea Mahaeatea 

[2 B. It. R., Ap., SO 

g.“ — — ^ Suit for recovery 

fif forest land from Q-orernment. — Where a tract 
of land with a defined boundary has been throughout 
claimed by a person as owner, and acts of ownership 
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POSSSSSIOIT^ — continued 

1 EVIDENCE OP POSSESSION— 
have been doae oa vanous portions of it such acts 
may be accepted as evideace of the possesaiou of the 
■whole tract Bhaslcarappa v Collet-tor tif JHorth 
Ranara,! L R 3 Dom , 452, distinguished SlTA 
BUBEAMAHrA V SeCBSTAEX OE StATB TOE INDIA 

[I Ij B., 9 Mad, 235 

0 Thakbust award — Bousndarj/ 

(^uettion of — A thakl ust award of boundary nonld 
lu any case be material evidence of poaaeasiou 
Pbahlad Sen v Rajendea Kishoeb Sivqh 
[2 B Ij B , P C , 111 (137) 12 W E., P C , 6 
11 Moore’s I A , 203 

7 Survey proceedings— Surrey 

by reienue atiihoriitet Records tn Ooiernmcnt 
maps — Plaintiff sued m 1876 to recover ceitaiQ allu 
vial lands which had been in existence over twelve 
years together witti recent accretions thereto which 
he alleged, appertained to his talulch The alluvial 
lands had been surveyed by the revenue authontice 
in 1863, as 
estate, and t 

tifi a predece. • 

claim to the lands and the Collector abaodoning 
the claim of Ooverumeut recorded him lo the Qov 


siou of that laud at the time of the survey no pre 
sumption from the survey proceedings could anse id 
favour of the plaiutiff is 1863 KussESsos Rot i 
jooooDiBHC&v 7C 269 

8 Measurement of 

^land ip Uoiernment officers — The evidence of 

Government having sent its odlcers to measure the 
land and to surround it with pillars is the very best 
evidence of possessiou of a lately formed chur COL 
XECXOB or 1 DBEEEDBOEE I KACBB D0S3 HazRAD 

[17 W R,196 

9 Decree for rent — Suhsequent 

«Mi^/ovyo5»ess»Ort —A decree agaiust the registered 
tenant in a suit for rent aiDimst him and another 
IS not conclusive evidence of the possession of such 
tenant as between him and the other in a subsequent 
civil action Hubbo Nath Bbhitachabjbe v 
Haevbx 25 W B , 23 

10 Becaipt of rent— Failure to 

chow collection of real for portion of properiti — 
Receipt of rent is good evidence of possession but it 
does not necessarily folio v that a party in possessum 
has beea disturbed because he cannot prove that he 
has collected rent of a particular portion of the pro* 
perty PuDAB BiKDOO MAHANIEE « MOBB9H 
Chuhdeb Sen 20 "W K., 183 

Receipt of rent is only evidence of possession 
Abdool All V ABDooB Ruhman 21 W B , 429 

11 Receipt for revenue —PosseB 

Sion of receipts for Government revenue though evi- 
dence of possession does not prove it Lai>i.be 
Sman o Ambit Kooeb 17 W B , 490 


BOS8BSSIOIT*--co»/»»ue<f 

1 EVIDENCE OP POSSEbSION— confiwaed 

12 Registration of tenure — 

Suit for possession — Regiitration under Beng Act 
ni of 1876 — Quare— Whether m asuit founded 
upon possession alone or in which tbe relief sought 
depends solely upon possession registration under 
Rengal Act VII of )876 ought not to be treated as 
pnma facie evidence of actual possession at the date 
nheu tbe registration was effected Ram Eushah 
Mahto t Jebli Mahto I Xi R , 8 Calc , 853 

13 Decision of Col 

lector — Beng Act VII of 1876 s 55 — PerGABlH, 
CJ — Semite i oS of Bengal Act VII of 
1876 constitutes the Collector a competent Court 
under particnlar circumstances for determining as 
between two disputants the question of possession 
and bis recorded decision upon that question m the 
register might be evidence of the fact of possession 
as between those two parties Ram Bueiait JIahto 
V debit Mahio, I L U , 8 Calc 853, explained 
Sabaswati Dxai t Dhakfat Sinqh 

[I L R , 9 Calc , 431 . 12 C L R , 12 

14 ^ Pmding as to possessiou— 


possession is not conclnsive A Magistrate’s finding 
18 conclusive under s 530 of Act k of 1872 Liilv 
V ANNAJX Pabasbbau I L R , 5 Bom , 387 

16 Dispute as to 

possession leluetn purohaier from hetr and 
grantees Jrom widows— E^ect of decision ofMa 
gutrate as to possession — lu a former suit appel- 
lant sought as purchaser from the heir to a former 
propnetoi; to establish her mokurari right to cer 


for arrears of rent due by B 8 the former patuidar, 
and which had been purchased bg K B and S B, 


that the proceeding m 1841 was conclusive of the 
DFfseot case, as showing that the actual possession 


von. IT 
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POSSESSIOW — continued. 

1. EVIDENCE OE POSSESSION~co«c/«rfoi. 

turned out of possession by thoir relatives as purchaser 
of the same B right ; that thq possession of the 
grantees was obtained and continued under the widow’s 
title, and was referable solely to the title which was 
now vested in the appellant ; and that the right of the 
appellant should in nowise be alf acted by the acquisi* 
tion of the patni title iu 1849, SuEBoo Coomabee 
Debia V. Kesebb Chbndbb Bosoo 

[18 W. E., P. C., 1 

2. EVIDENCE OE TITLE. 

10 , Evidence of possession and 

enjosnaent.— Evidence of possession and enjoyment 
for a series of years is of itself, if unanswered, cogent 
evidence of title. Bagbaji u. Colbectqb oe Butjl- 
lOOA. COBLEOTOB OE BtJNGEOEE v. K Ail J ADBB SeIN 

[W.R., 1864,243 

COBIiEOTOB OE BABEIBLY v. GuBSEE RaAI 

[1 Agra, 260 

Eibea Shbnkbb r. Pat, Pandey 

[1 Agra, Eev., 47 

Rbng Laioj Misser u. Rogoobbr Singh 

[9 'W.E.,169 

DiNOBBNDHOO SBHAYE V. COBBT OE IVaBDS 

[U W. E., 347 

RAilBBDEEGOiVDA V. DESSAI SaHIB 

[17 W. E,, P. O., 8 

17. Onus of proof — 

Person out of possession. — Possession is evidence of 
title, and is primarily exclusive. It is for him who 
impugns this exclusive title to show that the posses- 
sion arose in some way which has preserved his own 
right. In every case the person who has be'en out of 
possession for more than twelve years must make out 
some primd facie title, and some agreement or ac- 
knowledgment of that title, such tlmt possession is 
deprived of its ordinary effect through being held on 
a joint right or a subordinate right. Rahchandba 
Naeayan V, Naeayan Mahadet 

[1. L. E., 11 Bom., 216 

See Tatya v. Anaji 

[I. L. E., 11 Bom., 220 note 

and ViTHOBA v. Naeayan 

[I. L. E., 11 Bom., 221 note 

18. Length, of possession. — 

Possession need not be long in order to be some evi- 
dence of title. Pbean Chbndee Mookeejee v. 
Peotae Naeain Pabb . 9W. E., 120 

19 . ^ Proof of possession and 

forcible, dispossession — Onus of proof, — Posses- 
sion is evidence of title, and if a plaintiff proves that 
he had possession and that the possession has been 
forcibly disturbed by defendant, he makes out a 
primd facie title which it is for defendant to rebut. 
Ayesha Bebbee V, Kanhye Mobbah 

[12 W. E., 146 

20. Effect of possession as evi- 

dence of title — Onus of proof. — Possession, except 


PO SSESSIOIT — c ontinued. 

2. 'EVIDENCE OF TITL-E— continued. 

where it is of such a length and character as of itself 
to constitute title, is merely evidence of title and is 
so only because xindisturbed possession without any- 
thing more is presumed to be referable' to rightful 
title and to absolute ownership: it isopen to the other 
side to show that such primd facie presumption is 
ill-founded. Kabee Chbndee Sein v, Adoo Shaieh 

[9 W. E., 602 

21. ' Presumption . — 

A person in possession of property ought to be pre- 
sumed to bo in lawful possession until the contrary 
bo shown. Beyond this, possession is only evidence 
to be taken conjointly with other evidence to estab- 
lish or impugn a title. Sebah 8heikh v. Baido- 
NATH GhATAK 

[3 B. L. E., A. C„ 312 : 12 W. E., 217 

22. Pj ectmen t . — 

Possession is evidence of title, and gives a good title 
against a wrong-doej;; but a person who has not had 
possession cannot, without proof of title, turn 
another out of possession, even though that other 
may have no title; for possession is a good title 
against any one who cannot prove a better. Cbaeke 
V. Bindabbn Chbndee Sibcab 

[Marsh,, 75 : W. R., E, B., 20 
1 Itid- Jur., O. S., 97 : 1 Hay, 137 

23. ; ^ Title by possession— 

to retain possession, — In India the title of possession 
must prevail until a good title is shown to the con- 
trary, Pedda Venkatapa Naidoo V. Aeoovaba 
Roodbaea Naidoo 

[6 W. B., P. C., 13: 2 Moore’s I. A., 504 

Wise h. Bbojendbo Coohae Roy 

[18 W. E., P. C., 91 

24. — — Bight to retain 

possession. — A person in possession with a bad title 
is entitled to remain ip possession until another per- 
son can disclose a better title. Goeeb Nath Doss 
V. DYANIDHEE SBNDBEA ilOHAPATTBE 

[7 W. E., 485 

SOODBKHINA ChOWDHEAIN V. EAJ jROHBN BosE 

[11 W. E., 350 

25. — Bight of person in 

possession against lorong-doer. — When a plaintiff’s 
evidence fads to show title in him, but does not show 
title in another, the plaintiff may recover upon his 
possession against a defendant wrong-doer. Dob d. 
Kbbbaaimab V. Kbpeb Pibbai 1 Mad.., 86 

26. — Mere possession 

on the one side and unjustifiable dispossession on 
the other — Bight of the possessor dispossessed by a 
wrong-doer, as against the latter.’ — Lawful posses- 
sion of land is sufficient evidence of right as owner, 
as against' a person who has no title whatever, and 
who is a mere trespasser. The former can obtain a 
declaratory decree, and an injunction restraining the 
wron'^-doer. Isaiaib Aeiee p. Mahomed Ghobs 

[I. L. E., 20 Calc., 834 
L. E., 20 I. A., 99 
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FOSSIjSSIOXT — continued, 

J EVIDENCE OP TITLE— eonitnued 

27. — Suit /or damaget 

fur value of fruit talcen from garden — Rigkt of 
juii — A suit for damages for the \aluo of fruit 
crops taken away by the defendant from a garden 
alleged to bt in the plaintiff’s possession can be bus- 
tamed on the finding that the plaintifl was in poB 
eession up to the date of the mstitution of the snit 
it IS not necessary for him t • prove hia t tfe to the 
land, uuUss the defendant shows a better title In 
this case, there being no snfBcieut findings of the 
plamtiS’s possession to the date of suit nor that the 
defendant had failed to show the better title, the 
suit was remanded for such findings Lsp SiKon 
KnASIA V NlUAB Khasia 

[L L E . 21 Calc , 244 

28. ■ ■■■ Suit iy pertoa 


tiS and defendant failed to prove any title to the 
land, but the plaintiff proved that ,he bad been for 
ten years m poisession and had buiU a shed on it 
Seld that no declaration of the plaintiff’s title 
ronld be made , but held, ou the authority of Imatl 
Artff V. Jlahomed Ohoue, 1. Z. E, 20 Cale, 
(i34 L E, 20 I J., 09, tli t the plaintiff was 
lawfully entitled to the land and to the shed thereon 
GABOaBASI CHIMITA PATkL t Seobktabt op Stat* 
POB Iksu . I Ii E, 20 Bom., 788 

29 — — — — Eoiifteton com* 

menang m urong.— A possession on the part of one 
party, which is not shown to have conmenced in 
wrong, can only be disturbed by distinct proof of a 
supeiiop title m another party ABrruuOAU Chwtti 
t PBEHITAIfKAN SBnTAI . 25 "W E., B. C , 81 

30 Sight to euffor 

ejectment — Failure to prove *~-PoB8eBSion is a 

good title against al^ persons except the iigbtfnl 
owner, and entitles the possessor to maintain e^ect* 


and also relied upon possession, but failed to prove 
his title while his possession was held proved 
FEMBAJ BuATAKIBAU t. l^ABATAir SnXVARAU 
Ehisti I, Tj K., 6 Bom., 215 

Kbishnabat Aashvaht t) Vasudev Apaji 

[L Xj. E., 8 Botn , 371 

31 — — TJndieputed and 

continuout poesettion — Evidence of possession and 
enjoyment is good evidence of title as against the 
real owner only where it has been undisputed and 
continuous Gooeoo Pebshap Eor u Bpbitnto 
Cnvyssa. Box . . 8 W. E, 82 

ExfXTUN Bebes r Maeabusi Ah 2 Agra, 308 

32. ' ■ — ■"* Long poteeteion 

— A long possession would not confer any tiUo on 


BOSSESSIOK * — continued 

3 EVIDENCE OF TITLE— cDnf»»«e<f. 
the occupant if it be proved that the possession w aa 
a permissive one Guboa Deeh CnowpHBX v 
Hub Sahai Sikoh . 3 Agra, 281 

Tooeseebaai 0 Nabub StKdn . 3 Agra, 271 

ALx Bpx V Hoop Eooeb . 2 K W., 108 

33. Ztmitaiion— 

Unoecupted and 

tho nght to which 
and nncultivatcd, 

person can be proved to have been exercised o\ er it, 
it 18 often necessary, for the purpose of deciding 
the qaestion of limitation, to relv upon slight 
evidence of possession, and sometimes possession of 
the adjoining land, coupled with evidence of title, 
such as grants of leases, and the Courts are 
justified in presuming, under such circumstances, 
that the party who has the title has also the pos* 
session But wbeie the land has been occupied, 
it 18 generally proper, for purposes of limitation, 
to deal vvith the question of possession as distinct 
from ti«e question of title, for while the title may 
be in one person, a twelve years' possession may have 
barred that title MoHruA CmTBPBB Dex Sxbcab 

V HOBBO LaLI SlBCAB 

[L L. E, 3 Calc , 768 : 2 O. L. E., 884= 

34. — Lmitation Act 

(Xt‘ of 1877),arU J43, 144 — Coi\fl%oUn<f evidence 
of potseetxon — Frtiumgtion of title —Where two 
Mverse parties are each trying to make out a ms* 
session of twelve years, and the evidence iv conflic* 
ting and not rooclusive on either side,— EeJef that 
the presumption that possessioa goes with tl e title- 
roust prevail Dbabu SnroH v Hub Pebshad 
S iNOH ^ L 1/ E., 13 Cain., 33 

35. Conflicting ett- 

dence of possession — ^reswmpftoa of possestion 
from title — Title and poetetsion — Onus probandu 

—It IB Only when the evidence of possession la 
strong on both sides andapparently equally balanced 
that tho presumption that possession goes with title 
should prevail The principle does not apply where 
the evidence of possession is equally unworthy of 
reliance oa both sides Dharm Sxngh v. Sur -Per* 
ehad Singh, I L E„ 12 Calc , 38, explained 
Thaeub SiHOa V Bhoqebaj Siboh 

Cl. L. E , 27 Calc., 25 

38 Long possession. 

— Uninterrupted posscssiou for a long tune is primd 
facie sufficient proof of title, and the secniity 
which being m possession affords should not be 
weakened Busnoo NAtb Bai r. Cnninioo Ball 
[3 Agra, Pt. TL, 185 

37. Molcurari title 

— Ettdeno' — Mere proof of possession for more than 
twelve V ears does not amount to proof of a mokuran 
title Siiiu Daxal FuBi i . Mahabib Pbasaji 

£2 B. L. E., Ap , 8 

38. — Long posteftton 

— Of»»s*vo» to giie notice, — Long possession itself 
does not give a title to a setUement if the parties 
asking for the settlement have not complied with the 
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requirements of the law. GoiuOK Chundee Ghow- 
DHEY t). Am Momah . . 11 W.. R., 378 

39. Onus of proofs — 

In a suit for possession of property the plaintiff relied 
on his previous twelve years’ possession, and gave no 
further evidence of his title. Seld that a previous 
possession for twelve years of the property sought to 
he recovered did not dispense with the necessity which 
lay on the plaintiff to prove his title to that property. 
He is not on that fact alone entitled to be replaced in 
possession of the property without regard to any 
right ^vhich may be alleged by the defendant. La- 
KHI KuMAE V. EAM DxTTT CHOWDHSy 

[3 B. li. B., Ap., 44 : 11 W, E., 447 

40. - — Long possession. 

— A brought a suit under Act X of 1859 to recover 
arrears of rent in respect of certain lands. £ was 
made a party under s. 77, but A obtained a deci'ee 
and ousted £. B therefoi'e sued A in the Civil Court 
for possession and declaration of his right to the lands, 
alleging that they were his lakhiraj and devatra 
lands. The High Court held that proof by A of pos- 
session for twelve years was sulBcient. and gave him a 
decree. Biswanath «. Beajamohan Chuokeh- 
ETJiTr ' . IB. L, E., S.3Sr.,l:10W.E.,61 

41. Onus of proof— 

Suit for^ possession.— Where a plaintiff seeks to 
recover possession upon a title recently acquired, he 
is not invariably required to prove the origin of his 
vendor’s title. Long and undisturbed possession on 
the part of the vendor, when positive evidence of title 
cannot be had, may iu many cases constitute proof of 
title. In a suit to recover immoveable property in the 
possession of the defendant, a plaintiff cannot ordi- 
narily succeed merely by showing that the title 
has accrued to him. Joykishen Mookbejee n. Raj 
Kishen Mookeejee . 12 W. E., 315 

42. — — Limitation Act, 

1859, s. 15 — Wrong-doer.— In considering the subject 
of possession as creating title, irrespective of s. 15 of 
Act XIV of 1859 , — Meld that possession for a period 
of sixty years and upwards is sufficient to create a 
title in the possessor which no one in the world can 
question or repudiate j, that adverse possession for any 
period sufficient under the Limitation Act is itself 
a title, even against the rightful owner himself; that 
prior possession, however short, is itself a title against 
a mere wrong-doer. Enaetoollas Chowdhey v. 
Eishen Soondub Suema . ' . 8 W . E., 386 

43. ~ Previous posses- 

sion, short of the statutory period of limitation — 
Dispossession — Suit brought more than six months 
after dispossession, Effect of — Failure to prove title. 
—Mere previous possession for any period short 
of the statutory period of twelve years will not 
entitle a plaintiff to a decree for recovery of posses- 
sion in a suit brought more than aix months after dis- 
possession, oven if the defendant could not establish 
any title to the disputed land. Wise v. Ameerunnissa 
Khatoon, L. B,., 7 J. A., 73, referred to. Ismail 
Ariff v, Mahomed Qhous, I. L, B., 20 Calc., 834 .* 
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L. B„ 20 I. A., 99, distinguished. Lnaetoollah 
Chowdhry v. Kislien Soondur Surma, 8 W B., 386, 
and Mohaheer PersTiad Singh v. Mohaheer Singh, 
I.L.R., 7 Calc., 591, dissented from. NisA Chahe 
Gaita V. Kanohieaim Bagani 

[I. L. E., 26 Calc., 579 
3 C. W. N., 579 

44 When a person who 

has been in possession is dispossessed, and brings his 
suit beyond six months from the date of dispossession, 
he is bound to prove his title, and cannot merely rely 
upon his previous possession for recovering in the 
action, although defendant may not prove his title. 
Purmeshur Chotodhrg v. Brijo Lall Choicdhrg, 
I. L. B., 17 Calc,, 256, and Ertasa Mossein v. 
Bang Mistri, I. L. B., 9 Calc., 130, referred to. 
Shama Chubn Rot v. Abdui Jaseee 

[3 C. W. 3Sr.,158 

45. Lost records — 

Proof of long possession. — The plaintiff - claimed 
a right of pre-emption as safee-sharikh, or partner in 
the thing sold. The Court of first instance gave him 
a decree on the ground of long possession as proprietor. 
The lower Appellate Court reversed the decision 
on the ground that the plaintiff’s title depended on a 
deed of purchase, which it was admitted had been set ' 
aside in a former suit in 1855, and that the plaintiff 
had failed to show that the decision in that suit 
■ had been reversed. The plaintiff proved thAt he had 
preferred an appeal from that decision, and alleged 
that it had been overruled ; but there was no proof of 
the result of the appeal, as the records of that suit had 
beea burnt iu the Mutiny. Meld on appeal to the 
High Court that, under the circumstances, proof of 
long possession as proprietor was sufficient. Tppahx 
Singh v. Dubgaban . , 4 B. L. E., Ap., 21 

•46, ^ — Undisturbed 

possession. — Meld, on the evidence in the case, that 
defendants’ long possession was confirmatory of their 
title- based on mortgage- bond of old date, and that 
plaintiff’s suit for possession was rightly dismissed. 
Detaji Gayaji •». Godabhai Godbhai 

[•2 B. L. E., P. C., 85 : 11 W. E., P, 0„ 35 

47. Li mitatio n — 

Act XIV of 1859, s. 15 — Dispossession, — In a suit 
for recovery of possession of certain brabmatter land, 
of which the defendant bad dispossessed the plaintiffs 
by virtue of an award passed under s. 15, Act XIV'’ 
of 1869, declaring his right by purchase, the defence 
set up was that the deed of purchase was a forgery, and 
that the suit was barred by lapse of time. Meld 
that, although the plaintiffs failed to prove their title- 
deeds, yet their title was sufficiently established 
by oral evidence of long possession prior to their dis- 
possession two or three years previous, to suit. RaH 
Chanhba Chowdhey' V, Beajanath Sabita 

!;3B,B-E.,Ap„109 

48. Long possession 

— Limitation Act flX of 187 IJ, s. 29 —Limitation 
Act (XIV of 1859) —Bom. Beg. VoflS27,s.l— 
Prescription — Adverse possession. — Some lauds in 
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J854 to 1863, whea by a mistake in carrying out the 
orders of the British Government, thelandspasscd into 
■the possession of Scindia, andremamcd with His High 
ness till 1872, in which year the British Qoveniment, 
by exchange of lands, came into possession In a suit 
brought on 29th July 1872, — H«/^tbat the plaintiff’s 
, gave him 
ulation V 
iplion, was 

not repealed by Act XIV of 1859 Underthe former 
Limitation Act, twelv e years’ adv ersc possession barred 
the suit without extinguishing the title so that, if a 
proprietor who had been out of possession for more 


months under e ISoftheAct Ihe effect of Act IX 
of 1871, a. 20, how ever, is not merely to oar the 
remedy, but to extinguish the title of the original 
pTopnetor after tw el re years of a possession adverse to 
lim BAusaai Aokiboibi t Coixectos ob Pbba 
11,1 Horn, 682 

49- Ifif <n»«iars— 

Long pouissxon — Local inam and cuHom—Sanad 
—Where a plaintiff claimed to hold certain lands in 


at a Court sale, of the right, title, and interest of the 
inamdar of the said lands and the lower Court 


a right of perpetual cultivation, and that notbmg 
short of a regular sauad would confer on the plaintiff 
bis alleged right in the lauds the High Court on 
special appeal reve'’8ed the decrees of the Courts 
below, and remanded the case for a new trial on the 
pomt whether the plaintiff as a miiasidar or by local 
usage in iirtue of his loug possession and uDiformity 
of payment of rent or assessment or otbernise, 
previously to the Court sale to defendant, bad 
acquired the right to hold the lands in perpetuity on 
payment of a fixed or other rent ascertainable by local 
usage Bauaji c Naeatah 

[I. li B , 3 Bom , 340 

60 — Long fot$et*ton 

aa evidence of title — Bottah found lo he forged-— 
Permanent ienwe—Semce tenure — Breaumphon of 
title — The plaintiff purchased a mirasi talokh at 
a sale in execution of a decree obtained against the 
talukhdar for arrears of rent of the talukh, and then 
sued to recover possession of certain lauds bddby the 
defendants within the talukh The defence was that 
the lands m question were held by the defcnduits 
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under a pottah which had been granted to their ances- 
tor in 1733 by the then talukb^rs m respect of certain 
services to be performed by the grantees and their 
descendants The Court of first instance found that 
the pottah was genuine, and dismissed the plaintiff’s 
salt On appeal, the Subordinate Judge found that 
the pottah was a forgery, and that, although the 
lands had been granted to the defendants’ ancestor in 
yespcct of services, yet the plaintiff was entitled to 
kh^ possession, as he did not require the services to 
be performed He therefore decreed the plaintiff’s 
claim Seld that the decree was right for having 
found that the pottah on which the defendants 
chiifly relied was a forgerv, the Subordinate Judge 
was not bound, as a matter of law to presumethat tbe 
tenure was a permanent one merely from the fact of 
long possession of the lands Nobik Chundbe Dbtt 
« Hosbh MoncN Pai 

[L L B , 7 Cflle .677 9 C. L B , 333 

Bl Mai and laTchi' 

raj easea — Suit for potaeaaion — In mal cases of 
title tbs question of possession is dependent on the 
question of title , whereas in lakhiraj cases the title 
may fail, and yet if possession as lakhira^dsra— that 
istosay.possessoD without pajiag rent — is proved it 
may be sufficient to give a lakhiraj title Badha- 
ooBiKD Dabs v Pboease Cbukdsb Dass 

[14W E , 108 

62 FiniingbgMam’ 

lattar aa to posittaion—Suhaeguent contrary 
finding by Civil Court — Onus oj jjroq^— The 
plaintiff brought this suit to recover possession of 
certain laud whicli had belonged to her nephew, and 
of which, after his death in 1878, she had assumod 
I possessory 

‘ imlstdar’s 

• ■ ISS6, the 

Mamlatdar holding that she had not been in posses- 
sion In a civil suit, however, which (pending the 


had been in possession since 1880, and awarded her 
damages against tbe first defendant (who was held to 
be her farm servant) for crops which bad been taken 
away by him In 18^7 the second defendant as 
mortgagee from defendant No 1 obtained a decree 
against plaintiff m the Hlamlatdar’s Court awarding 


I the finding of the lower Court of appeal >n the 
present case, must prevail against the defendant, who 
claimed through plaintiff s farm servant only, and 
whose possession commenced with the disturbance 
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■wlaicli compelled the plaintiff to bring the suit. Pos- 
session is primd facie asidcuce of title, and is 
primarily exclusive, and it is for him who impugns 
this exclusive title to show that the possession origi- 
nated in a way not to affect his own right. Keishna- 
CHAEYA V . Lingawa . I. Ii. E., 20 Bom., 270 

53.- Bnildinps on land 

occupied under zamindars rvithout ecidence of grant 
— Evidence of reservation of interest. — Where 
there was no evidence of any grant, and the owner of 
buildings had been for upwards of twelve years in 
possession of the plots of land on which the buildings 
were situated without in any way paying rent to or 
acknowledging the title of the zamindars, ho was 
primd facie entitled to the sites, and the mere fact 
that the sites were situated within the area of a 
permanently-settled mehal did not justify the pre- 
sumption that the zamindars reserved to themselves 
reversionary right in the sites. Gun Pakshab r. 
Dmeao Singh . . . . 7 N. "W., 218 


3. NATURE OF POSSESSION. 

54. Possession under 

deed afterwards set aside as fraudulent — Effect of 
decree setting it astde,— Where a person was in 
actual possession of property from the time when a 
deed conveyed it to him, a decision which declared 
that deed to be fraudulent did not have the effect of 
putting another claimant in possession ; nor could pos- 
session be considered as having ceased in consequence 
of the decree, unless the holder a ere actually dispos- 
sessed under it ; for the fact of the decree did not 
prevent the statute of limitation from running, and, in 
the particular case under consideration, the decree in 
question was still under appeal. Mukhooi Ali i». 
Wajed Hossein ... 25 "W. E., 249 • 

55. Possession in 

execution of decree — Possession otherwise than hg 
Court — Civil Procedure Code, 1859, ss. 230, 264 . — 
Act VIII of 1859, s. 230, did not limit the applicant 
to any particular manner of obtaining possession; ' 
and 8. 264) contained nothing to prevent the puz’- 
chaser at an execution sale from obtaining possession 
if he could without the assistance of the Coui-t. 
Obhoya Chuen Dey v. Eajendeo Cooitae Ghose 

[22 "W. E., 406 

56. — — Possession with- 

out executing decree for possession. - So long as a 
plaintiff obtains possession after a decree establishing 
his right to it, it is immaterial for the purpose of 
limitatipn whether he obtained it by executing his 
decree, or whether possession was yielded to him. 
If afterwards dispossessed, his cause of action does 
not date from the decree, but from his dispossession. 
Saeig Ram v. Mehbbn Lael . 2 Agra, 235 

57. Possession irre- 

gularly talcen. — Possession actually taken by a per- 
son having a right to it is not the less effective, as 
perfecting his title, by reason of an irregularity in 
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taking it. Subsequent ouster will give rise to a new 
cause of action. Lniu v. Annaji Paeashbam 

[I. L. E., 5 Bom., 38T 

68. Pecree for pos- 

session, Ifon-execution of — Title — Possession 
taken hy rightful owner without Court’s inter- 
vention — Trespass — Specific Relief Act (I of 
1S77J, s, 9. — B purchased land from M and subse- 
quently brought a suit against M to obtain possession. 
He got a decree, but did not e.xecute it within three 
yciU's. M died, and after his tleath and while his 
daughter (the plaintiff) was a minoi’, B took forcible 
possession of the laud. Eight years afterwards the 
plaintiff attained her majority, and she then filed 
this suit to recover the land. The lower Court held 
thatE, having failed to execute his decree for posses- 
sion, was wrong in taking possession during the 
minority of the plaintiff without the intervention of 
a Court; that in so doing he was a trespasser; and 
that the plaintiff as APs heir was entitled to have 
possession given to her, until ousted in due course of 
law. Held (revei-sing the decree) that, subject to 
the provision of s. 9 of the Specific Relief Act (I of 
1877), there is no reason for holding that in India the 
I’ightful oumcr dispossessing another is a trespasser, 
and may not rely for the support of his possession on- 
the title vested in him, as he clearly may do by 
English law, Banbu v. Naba 

[I, Jj. E., 15 Bom,, 238- 

59 . Possession in execution 

of decree — Proclawation of sale — Suit for pos- 
session — Limitation. — In a suit for possession of 
certain lauds pui-chased by plaintiff at a sale in 
execution of a decree of the Sudder Ameen's- 
Court, the lower Court held that possession by 
proclamation of s.ale, through the Sudder Ameen’s 
Court, was possession through the Court,” and that 
the suit, being brought within twelve years of that 
proclamation,' was in time, Seld on appeal that 
such imaginary possession was no possession at all, 
and that the suit was banned by limitation. J owhee 
Aly 1). Ra3I Chanb 

[2 B. Ii. E., Ap., 29 : 24 "iV. E., 419- 

60. — — -Proclamation of 

sale — Possession of auction-purchaser. — The posses- 
sion of an auction-purchaser at a sale in execution of 
a decree runs from the date of delivery, as provided, 
by 8. 246, Act VIII of 1859, — i.e., by publication of 
sale certificate and proclamation by beat of drum, — 
and not from the date of his possession, AsuboobaH' 
V. Akbue Airi . . . .7 "W. E., 60’ 

61. Civil Procedure 

Code, 1877, s. 264 — Certificate of sale . — It was not 
incumbent on the Court, under the Civil Procedure 
Code (Act X of 1877), s. 264, to put a purchaser into- 
possession until he had his certificate of sale. ’ 
Qumre — ^Whether a purchaser who, witlzout a certi- 
ficate of sale, has been put into possession, could be 
lawfully ejected because he has not such a certificate. 
Tueaeam V. Satvaji Khanbuji » 

[I. Ii . E., 5 Bom., 206- 
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See also Basavpa v Maeta , 

[I. Ii. B , 3 Bom , 433 

62. Ct^^l J^roee 

dure Code, 1859, s 224 —In order to a legal 
possession being given under s 224, Act VIII of 1859, 
it a as essential that all the requirements of that 
section be carried out Cousi oP Wabus « Bueba 
Lall Opendeonath Deo . 16 W E , 99 

63 • Cxttl Procedure 

Code, 1839, s 224 — Where compliance with the for- 
malities prescribed bys 224, Act VIII of 3859, and 
a legal receipt for possession were found as facts, 
the; nere held to give such a right under a Civil 
Court’s decree as would prevail over oue founded on 
mere actual receipt of rent EnETlEBNATH Rot « 
DiTEBEsa Moossqeb 9 "W R,868 

64. Possession, Suit 

Jor—Cixxl PreeerfuM Code, 1839, t 224 -^k suit 
fcff possession of immoveable property is not barred 
by tbe law of huiitatioa if the suit be brought within 
twelve years of possession having been delivered to 
the plaintiff under s 224, Act VIII of 1859, or if 
possession by the pluatiff has been admitted within 
twelv e years by the party throngh whom the defen* 
daut claims BlKDOBASHlNt DASt v Rehkt 
(Raiitet) 7 B L. R , Ap., 20 : 16 W. R , 307 

66 — Decree for pas’ 

lestion, Effect of CinZ Procedure Code, 1859, 
s 223 Where plaintiff sued defendant as a tres- 
passer, the prayer m the plaint being for kbas 
possession, and the defendant set up an adverse title, 
the decree given against the latter for possession was 
held to give tbe judgment creditor the possession sued 
for,— « e , legal possession as provided by s 223, Act 
VIII of 18o9 Raj Mcsoui Rot v Abohd- 
AlOTEE . 11 W. B., 63 

66 . - ■ Ameen, Passes^ 

sion Siven bi/~Fartiiton •proceedings — Crtmtnal 
Procedure C^e, 1872, s S30 — The possession given 
by an Amcen in a batwaia proceeding is simply one 
of ownership and not of occupancy Such possession 
cannot therefore, in proceedings under s 530 of tbe 
Code of Criminal Frecednre, be held to oust tenants 
occupying lands previous to such delivery of posses- 
sion In THE UATTEE OF THE TETITIOK OF MaC- 
EEnziE V Shebe Bahdoob Sabi 

[1. L R , 4 Cale., 378 

67. Civtl Procedure 

Code, 1859, $s 223,224 — A person who basob^ined 
symbolical possession under s 224 of Act VIII of 
1859 may subsequently ask for actual posses- 
sion under a. 223, if the terms of bis decree wammt 
such possession being giv en. Robson i. Masets 

[3 •W. R., Mis , 3 

68 Formal posses- 

sion — Fresh period of limitation — Act VIII of 
1859, s 224 — Delivery of possession by going 
throngh the process prescribed by s 224 of Act 
VIII of 1859 IS tJie only way in which the decree <rf 
the Court awarding possession to the plaintiff can be 
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3 NATURE OP POSSESSION— 
enforced , and as, in contemplation of law, both 
parties must be considered as being present at the 
time when the delivery is made, such delivery must. 


[I. L. B., 6 Calc., 584 6 C L R , 648 

hloziTTFBB Wahid v Abdes Samad 

[6 C L R , 539 

DsAFi V Babbau Deo Pebshad 

[4 C. W IT , 297 

69 Formal posses- 

Sioa — Transfer of possetston — Csed Procedure 
Code (Act nil of 1859), ss. 223 224— In » suit 
for possession, it appeared that in 1863 the plaintiff 
bad sued some of the present defendants for khaa 
possession of tbe same land In that suit the 
defendan 

plaintiff • 

they faih 

decree • 

into fom 

Act VIII 

that, as 

decree by 

ezecntior 

possessio . ^ „ 

operates, in point of law and fact as bet vecn the 
parties, as a complete transfer of possession from the 
one party to the other Loeesseb Noee p 
Feboen Rot , I. 1j. B.,7 Calc , 418 

See DhondIba Kbishsaji Patil v Ram- 
ohaneba Beaoat I Xi. R , 5 Bom > 654 

70. Symbolical pos- 

session — Obstruction or resistance to possession — 


Tm vft been granted, is not such a bond fide possession 
as will save limitation. Sbo’i'ESNAtb Mooeeiijee 
V ObqOt None Rot . I L R,5Calo,33l 

71 — Symbolical pos- 

session— -I/tmttalion — Presh cause of action — Sym 
boiical possession given nnder a decree does not, as 
against third parties, entitle the person to whom sneh 
possession has bee i given to count a fresb period of 
limitation from the date of the possession A person 
who prefers a claim to property attached under a 
decree, but whose claim is disallowed, is not a party 
to tlm decree , and the decree holder, on obtainiug 
symboltcarpossession, will not be entitled to count a 
f^osb period of limitation as against him. DOTAvniHt 
Panda v Keeai Panda . 11 C. Ii B., 39S 
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72. Symbolical pos- 

sesion, Effect of . — Where iu execution proceedings 
symbolical possession is given to a person, such posses- 
sion amounts to an actual transfer of possession as 
between the parties to the suit ; but such possession 
has no such opei’ation against third persons who are 
Tjot parties to the suit. Jugyolundhu Muherjee v. 
Earn Chunder BysacJc, J. L. R., 5 Calc., 584, ex- 
plained, Bunjit Singh v. Bunwabi Lam Sahtj 

[I. li. K., 10 Oale., 993 

73, — Formal posses- 

sion — Limiiation. — ^Where a plaintiff, who has ob- 
tained a decree for possession of immoveable property, 
undergoes the mere ceremony of receiving formal 
possession on the spot by beat of drum and posting 
■of bamboos, and then allows twelve years to elapse 
without tahing any steps to acquire and assert actual 
possession, he loses the title conferred by the decree. 
Peabee Mohtin Poddab o, Jxigobdndhoo Sen 

[24 W, n., 418 

74 ^ Formal posses- 

sion — Cause of action — Tossession under decree 
barred by limitation. — Where a decree declared that 
plaintiff "was to get possession of a certain quantity of 
land on a batwava being made, and the decree-holder, 
after allowing his right to be barred by lapse of 
time, applied to the Collector, had a batwara effected, 
and obtained merely formal possession, — Eeld that 
such possession gave him no fresh cause of action. 
Kishobb Singh i . Gobind Singh . 24 "W. R., 33 

75 ^ _ — — Formal posses- 

sion — Limiiation — Cause of action— Actual pos- 
session. — Formal possession given to a decree-holder 
hy an officer of the Court in execution of his decree 
is sufficient to give him a fresh cause of action, aud 
notwithstaading that he may never have obtained 
actual possession, he or bis assigns may sue to recover 
possession at any time within twelve years from the 
time when such formal possession was given. Uai- 
bicea Chtten Goobta V. .Mabhtjb Ghosab 

[I. L. B., 4 Calc,, 870 : 4 C. L. R., 55 

76. —— — Suit for posses- 

sion after delivery of formal poss‘-ssion to defendant. 
— SejnSZe— That the delivery of formal possession in 
execution of a decree for possession gives a cause of 
action, against a defendant who remains in occupation 
■of the premises, which may be enforced in a regular 
suit, Shama Chaean Chattebji V. Madhttb 
CHUNDBA iMooKEBji . I, Ii. B,, 11 Calc,, 93 

77. - Subsequent con- 

tinuance in possession oj judgment-debtor — Right 
to fresh execution of decree. — ^Wben a formal posses- 
sion of immoveable property bas been delivered ac- 
cording to law to a person holding a decree for the 
delivery of the same, the subsequent continuance in 
actual possession of the judgment-debtor does not 
give the decree-holder a right to a fresh order for 
delivery of possession in execution of the decree, but 
gives him a right to institute a fresh suit for posses- 
sion of such property. Gopab Das v. Than Singh 

DC. Ii. B„ 4 All., 1^ 
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liAH JIbwaz Singh v. Kishttn Eai 

[6 N. W., 137 

78. -y— Formal and ac- 

tual possession — Limitation — Sale in execution of 
decree. — A purchased the right, title, and interest of 
R, a judgment-debtoi', iu certain lands, at an auction- 
sale in execution of a decree in October 1863, was 
put in formal possession in January 1865, and died 
without ever having obtained actual possession. 
After his decease, a suit was filed iu September 1875 
on behalf of his minor son C against the defendants, 
who obstructed his taking actual possession. Eeld 
that, if Ji was in possession at the time of the sale — 
that is to say, within twelve years before the institu- 
tion of the suit — C was not barred by limitation. 
Eoonjo Mohen Dass v. Nobo Coohab Shaha 

[L li. R., 4 Calc., 216 

4. ADVBESE POSSESSION. 

79 . ^ Effect of adverse posses- 

sion— XimVtoftoa — Title. — Adverse possession for 
more than twelve years not only bars remedy, but 
extinguisbes right, and confers title on the party bold- 
ing such adverse possession. Baeodaeant Eoy e, 
Pbankeiehna Paboi 

[3 B. L. B., A, O., 343: 12 W. B., 192 

Eam Sahoe Singh v. KooitKeep Singh 

[15W.B.,80 

80. — Title by length of 

possession — Limitation — Unexecuted decree. — In 
1859 A obtainedadecreeforpossessionoflandagainsfc 
R, but no proceedings iu execution were taken, and R 
continued in possession. In 1869 G, having pnrebaaed 
the right and interest of A in the decree, forcibly dis- 
possessed R, who bad been twelve years in possession. 
R now brought this suit against C to recover posses- 
sion. Meld the execution of the decree of 1859 being 
barred, and R having been twelve years in possession, 
he was entitled to recover. Adverse possession which 
bars the remedy also transfers the right. Amieun- 
HissA Beghji V, UsiAB Khan . 8 B. Ii. B., 540 

Amiehnnissa Beghh V. Ajas Khan 

[17 W, B., 119 

81. Presumption as ■ to posses- ^ 

sion — Froof as to nature of possession. — Possession 
must be presumed to be of right and adverse, until that 
presumption is rebutted by evidence. Bieessub 
Banehjbe V. Onooda Chuen Banebjee 

[3 W. B., 12 

82. Onus of proof.— - 

When parties are in possession of an estate, it is 
generally to’ be presumed that they are in possession 
as owners ; aud it lies on the party alleging that pos- 
session is of a different nature, such as that of 
an under-tenant, to prove the allegation. Shahab- 
OODEEN Chowphen V. Eam Gotxe CHijOKEEBtemr 

[9 W. R., 656 

83. — ' Fossession origin- 

ally permissive. — Where occupation was originally 
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4 ADVERSE POSSESSION— con<iM«ei 
permissive its coavcrstoa into au o cupaium of a 
wholly adierse nature is not to be presumed in 
the absence of evidence to establish this chait)^e 
WaHEEOODDEEN t JHDHQOREB 2 IT W , 16 

Ammijb SiNon V MuEDtm Singh 2 IT W , 31 

OOPENDBONATH ROT I KALSB CHTTBUr BOV 

[aw H,894 

84 . Limitation — for pouet 

o\on — To make out a complete legal bar the occu 
pation should be proved to be adverse during the 
whole of the twelve years before suit and it should be 
ascertained with what persons the actual possession 
has been during that time Wahee ood seek t 
JntiKQOBEB 2 IT W , 16 

86 ■ ■ ' Potsestton ob 

faxnedhy fraud — Suttfor eyeeffsent — The defen 
*dact in an action of e]ectment cannot claim the bene 
fit of the stat te of limitat ons upon a possession 
lulesa the 
as to dis 

^ Hbbsa 

XOLL SHAHA V JASim Cbundeb Csenobcbt 

[Cor , lid 

86 Dishoneth •» 

possfsKou —Dishonesty in obtaining posses 

Bioa will not prevent the possessor from availing 
himself of the law of limitatiou which however 
cannot relieve him from the charge of dishonesty 
PoBBsH Nabain Ror r Watson 6 W B » 283 

87 Title by long poaseselon — 

Purchater under fraudulent ra/<— Where a person 
has been long in possess on uoder a deed of convey 
ance which was subject to an undertaking to recovery 


lent sale Toumxnissa v Nujeeua Banoo 

L8W B,340 

88 ■ Conversioa of permiaeive 

into adverse possession — Caute of action — 
^Vhere a party in permissive possession of land sets 
up his own absolute title by suing the tenant for 
rent be converts his permissive possession into on 
^ adverse one which as wrongful possession is a 
cause of action KnUBVCSJinABEB biNGii t Kbwat 
LaUi &1HGH l2 W B , 107 

69 Temporary possession — 

Possestton under decree afterx arde set attde — 
Xtmi^a^ton — A brief possession for a few weeks 
under a decree subsequently set asi le or mod fied so 
as not to have effect against the persons who were 
previously m possess on and to whom possessioQ was 
resto ed is not such possession as entitles the plain 
tifi to calculate Inritatiou from that time DBGmi 
BEKTDOSSEEr ANDSDKAIH ROI 

[W R , 1664, 43 

80 Possession under 

erroneous order — Xifnt^a^ton Possession under an 
' erroneous order of a Magistrate does not constitute 


POSSBSSIOIT continued 

4 ADVERSE POSSESSION — continued 
such bond fide possession as will prevent the law of 
limitation from running Mooetaeasht i LuCESS 
[2 Ind Jur , O S , 4 

01 Possession under 

Staoistrate^s order —Possessioi under the order of a 
Magistrate v hich is set aside by a d cree of a Civil 
Court IS of no effect against a plea of lim tatiou 
Fibingsb SahoO t Shau Manjese 

[8 "W R , 373 

82 Attachment of property— 

Xi«a iation The attachment of a property is ad 
veise possession causing limitation to run as against 
the party m possession of the property Bbojo 
Rajeibbobbb V Bibhonauib Duit 

[W B, 1884,305 

93 — Possession of purchaser— 

•Mo Igagor and morlpa jee — The possession of a par* 
chaser at a sale lu execntion of a decree without 
notice of a mortgage of the property is adverse to 
the mortgagee Anand Mati Dasi v DhabeNDBa 
Chandea Mooeebjee 

[8 B L B » 122 14 Moore’s L A , 101 
10 W B,. P 0 , 19 
Affirming same case in Hi.h Court DnUBUKSBO 
ChUNPEB M00EBB7EB f ANNCND MOIBS DOSBBB 

[IVT B,103 

94 Foreclosure — 

Purehaser from morlgagor—^^dierse possession — 
^l^ere a party (on<f purchased from another as 
bis own i roperty land in fact mortga cd and ob 
tamed possession and mutaton of names hia title 
was held to be adverse to that of the mortgagee 
Bbajanath Kundu Chowshut t Ehiiat 
Cbabdba Qbobb 

[8 £ L B , 104 14 Moore’s 1 A , 144 
lew R,r G,33 

06 Bntry of names in Colleo 

tor B records Absentee holde e — Mere continued 
entry in the Collector s records of the names of 
absentees cannot of itself avail to alter the character 
of an otherwise adverse holding by persons really m 
possession DoOB^VN v CaAiNA 2 IT W , 43 

00 — Decree affirming proprie 

tary title — Limitation — heclaral on of title — 
Relief — In 1S68 B made it was alleged a gift 
of a zamindari estate to A Inl8G9Pdied and 


the estate M the illegitimate son of B objected, 
claimmg to have his name recorded B s object on 
having been disallowed and iS s name haviu^ been 
recorded 21 in 187 sued -S for a declaration of his 
proprietary nght to the estate and on the 2Jth July 
1878 obtained such declaration In January 1880 
M sold a mo ety of the estate and in December 1 8t0 
8 sold the entire estate In February 1881 U s 
transferees sued ^ and her transferee for possession 
oftbemoietyof the estate transferred to them by 21. 
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POSSESSION" — continued. 

4. ADVERSE POSSESSION— 

Seld. (Stuabt, C.J., dissenting) that the possession 
of S and her transferee could he considered adverse 
only from the date of the decree of the 29th 
June 1878, declaring M’s proprietary title to 
the estate. Radha Gobind Roy v. Inglis, 7 C. L. 
R., 364, refen-ed to. Saesutti v. Ktjitj Behaei 
Lal .... I. L. B., 5 All,, 345 

^ 97. — Possession of beneficial 

owner — Renami 'purchase at sale J or art ears of 
revenue. — Where property purchased bonami at a 
sale for arrears of revenue remains for more than 
twelve years from the date of the sale in the adverse 
and undisturbed possession of the beneficial purchaser, 
such possession is not only sufiicient to extinguish the 
title of the nominal purchaser, but it creates a title in 
the former capable of devolving upon his legal heirs 
and representatives. BooA RussooIiEE o. Nawab 
Nazi-ai of Bengae , . . 11 "W. B., 382 

98. Possession settled witb 

persons paying arrears of revenue — Limita- 
tion — Suit for possession. — JECeld that the mere fact 
of property in dispute being settled with defendants, 
by reason of their paying up the arrears of revenue, 
does not constitute adverse possession from which 
limitation can be reckoned. Bheema v. Pahead 

[2 Agra, 38 

99. Settlement of land with 

mortgagee — Mortgagor and mortgagee. — Seld 
that, as the settlement of rent-free laud belonging to 
plaintiff’s ancestor Avas made with the defendant in 
the character of mortgagee, his (defendant’s) posses- 
sion of the land was not adverse to the plaintiffs, the 
mortgagors, BamDiae v. Shah Baz Khan 

[1 Agra, 15 

100. — - - Chur land — Limitation — 

Limitation or adverse possession as to chur land may 
commence directly the land is in existence, and not 
from the time at which it becomes culturable. Any 
proof of ownership would be sufficient to show posses- 
sion. Luckhee Debia Choavdheain r. CoEEECrOB 
OF Mfhensihg ... 7 "W. B,, 231 

101. Encroachment— e e 

landholder.— 'SVhcvs a rent-free holder has encroached 
on the adjoining land and has enjoyed it rent-free and 
'adversely to zamindari right for more than twelve 
years, - Seld that ho cannot be dispossessed of it, nor 
assCBBcd Avith rent in respect of it. Bhagoutee 
Ghaeun r. Shiva Peeshad . 1 Agra, Bev., 38 

102. Occupation of 

vacant land — Temporary occupation — User . — A 
small piece of land being of no present use to its 

■ OAvner and being convenient in many Avays to bis 
neighbour, the latter made use of it, in A’arious 
ways, AAitbout objection for more than tAvelve 
years. A privy and sheds for coavs. goats, fowls, etc., 
and a but for a gliariwallah — all, however, strAictures 
of a flimsy and purely temporai-y clmi-actcr— Avere said 
to have been constructed and maintained for many 
yi.ar3 on the said piece of land. Such user, it aa-os 
conteuiKd, amounted to adverse possession. Seld 
that such user us this was insuflicient to give a title 


POSSESSION-confinned. 

4. ADVERSE POSSESSION— conf/nnetf, 

to the land by adverse possession. User of this sortr 
under similar cii’cumstances, ,is common in this 
country and excites no particular atteution. It is 
neither intended to denote, or understood as denoting 
— on the one side or the other — a claim to the owner- 
ship of the land, and AA’here this, and no more, is the 
case, it AA’onld be wrong to hold that a claim by adverse 
possession has been made out. Peajiji Cxjesexji v. 
Goohedas Madeowji . I. L. B., 16 Bom., 338 

103. ■ Accreted lands— Posisssioji 

under temporary settlement by Collector. — Where 
one co-sharer managed the property, and, in the 
absence or during the minority of the other co-sharer, 
obtained fi’om the Collector a temporary settlement in 
his own name of chur lands accreting to the parent 
estate, — Seld that the latter Avas entitled to partici- 
pate in the temporary settlement, and that the pos- 
session of the former under that settlement Avas not- 
adverse to the latter. Bissessheee Dossee r. 
Kaeee Coomae Roy . . .18 "W. B., 198 

Caeey Chhndee ChO'WDHET v. Mohikubnika 
Chowdhbain . , . "W. B., 1864, 149- 

104. Co-sbarer — Svidence of title 

— ^Possession by one co-sharer. — Possession of ances- 
tral property is good evidence of title against a co- 
sharer if .<«hoAvn to be exclusive, and to be iuconsistpt 
Avith the co-sbarers having any right in the portion 
claimed, Hheeo Naeain ’ Singh v, Bykcnt 
Nabain Singh . . . .14 W. E., 61 

105. Occupation of, 

and acts of , ownership on vacant land — Limitation. 
— The defendant had used as a backyard a small piece 
of land situated betAveen his bouse and that of the 
plaintiff, who wa-! his brother, for a period of more 
than twelve years. In 1894 the defendant began to 
build on it, Avhereupou the plaintiff protested and now 
sued for possession. Seld that the suit was not 
barred by limitation. Choekaeinga Naicken — v, 
MhthhsahiNaicke .-2 . L Ij. B., 21 Mad., 63 

106. Po'isession by 

one co-sharer. — Possession of a plot of laud does not 
constitute adverse possession in relation to a co-sharcr 
unless the latter claims or asserts some right in the 
land which is denied by the shiirer in possession. 
Shueehnnissa Bibee Chowdheain v. Kxeabh 
Chhndee Ghngopadhta . . 26 W. B., 6R . 

107. ———— Co-sharer obtain- 

iny by arrangement exclusice possession of a por- 
tion of property still remaining joint. — Where tAvo 
parties have from time to time, accoi'diiig to tlicir res- 
pective means, broken up or otherwise obtained posses- 
sion of lands invariably recorded as joint property, and 
have exclusively enjoyed the profits of them, such 
exclusive possession and enjoyment on either side 
cannot, under tbo circumstances, bo deemed to be of 
an adverse nature, and destructive of tlio rights of the 
other party. Yhsaf Am Khan r, CHHiniEi: Singh 

[5 N. "W., 123. 

108. - - Manager of a. 

Sindu temple — vShevaks or serrants of an idol — 
Rights of manager and servants inter .•>e . — The 
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4 ADVERSE POSSESSION—conimued 
plaiDtiir was tlie hereditary manager of the temide of 
bhn Eanchord Eai]i at Dalcor The dcfondauU were 
the 6he^ahs or miDistcrs of the deity The plaintiff 
sued to oust the defendants from a certain piece of 
land attached to the temple alleging that the defca 
dants had erected shops on the land and appropriated 
the rents to their own use although it had been 
already decided in a suit between the parties that the 
land was always tohel^ept open and nnoccupiedfotthe 
use of the temple Ihe sheraks contended that they 
had been m exclusive and uninterrupted possession of 
the land in dispute for more than twelve years and 
thatb^rcason of such user they had acquired a quasi 
propnetary title at least as against the manager-of the 
temple ihey therefore pleaded that the suit was 
barred by limitat on Seld that the derendanta bad 
not by occnpation and user acquired any title as 
against the plaintiff who was the manager of the 
temple estate They bad ceme into occupation on 


the plaintiff held the la id fur the same deity and 


tive of the deity for the particular purpose of this 
salt and that quest on had already been decided m a 
former suit m favour of the plaintiff UtruiBnoxa 
BBAI 1 MairOBAB Gutesb 

[I L E,, la Bom , 322 

109 Manager of jointfamily— 

Fotteasicn of manager —The possession of the man 
aging member of a lomt Hindu family u notad erse 
possession against the other members CsownnST 
Ajbawai. SiKSH t CHOWPKnr Bhcqwan SmoH 

[2 Hay, 311 

110 Members of joint family — 

Female hvtng utih male relatnei — FretumpUon at 
to management and poeaeuton — 'Where a female 
lives With her male relatnes the oiduiary piesump 
tion is that they manage her property for her and 
do not hold it adversely Asas Ali Mibdda v 
Totfan Bibi 13 C L R , 328 

111 — Exelffded mem 

her — The general rule that the possession of one mem 
her of a joint Hindu family is the possession of sU 
other members does not apply where the party claim 
ing has been clearly excluded from the famdy In 
such a case the possession is adverse and under the 
general law of limitation time will ran from sach 
adverse possession JowaiiA Enssa v DHABvm 
SiKOH 10 Moore’s I A., 611 

112 — Abaenoe of one 

member Where too brothers members of the same 
family s iccecded to equal shares lu Ihe paternal estates, 
tho mere fact of oue brother being absent and the 
home staymg brother being in possession does not 
depnve the former of his rights of loheritance unless 
it 13 clearly shown that the possess on by the latter 
was adverse to the absent brother WoozeebUB v 
IjooBuii Jan 9 'W b , 98 


POSSBSSIOIT — centtnued 

4 ADVERSE POSSESSION— coa^iauei 
113 Separatton »» 


tho defendant and that the suit was barred by limit* 
ation —Seld that the suit was not barred as the 
separation even if proved was only a separation in 
living and not a separation by act lal partition and 
therefore tl e defendant s possess on was not adverse 
to tho plaintiff Na&atab Babaji Dabholkab v 
pANPUBABa Bauchanpba Dabholsab 

[12 Bom, 148 

SOOEB LALL BEOOIWALIiA v Goolzab Booj 

viLLLL 14 "W R., 228 

See EBiaiATrA v KabA8imha:u 

[I L Il„23Mad,e08 
114 Title eet up hg 

member of tarwad —VfheTi a member of a tarwad 
m possess on of lauds acqu red by former member* of 
his tavcrai (branch) openly sets up an independent 
title to those lands his possession becomes hostile to 
the tarwad and limitation beg ns to run against the 
tarwad fiom that time Eababa Pakiebb \ 
BraATFA Paxizbs I L B, 3 Mad , 213 

116 — Possession Jy 


defendant were brothers and members of an undivided 
family The plaintiff was in Government service, 
and Imd been fra long time absent from his native 
pUce on duty the family property remaining under 
the management of the defendant In 1863 the 
defendant vrote to the plaint ff requesting him to 
return and manage his share of the property or to 
employ some one to manage it for him hothing 
however was done by the plaintiff in the matter 
and the defendant continued in possess on In 1882 
the plaintiff sued the defendant for partition 
The defendant plead d that the suit vas barred 
contending that he had been in adverse posses 
Sion from the date of the letter Ihe Court of 
first instance a lardecl the plaintiff s cl i The 
defendant appealed and the lower Appellate 
Court everse-l the lower Court 8 decree holdmz that 
the suit was barred On appeal bv the plaintiff to 
the High Coort — Held that the suit w as not barred 
The above mentioned letter of the defendant showed 
that up to ihe date at which it was written, the 
defendant had not been m possession of the property 

ashisQwu property to the excluaiou cf the plaintiff 
and the mere c rcumstance that subsequently to the 
date of the letter the plaintiff had not participated 
in the profits would not m the abseuce of other 
evidence justify the inference that tho plaintiff was 
then excluded Divkab Sadashit o Bhieaii 
SAOASHir L L B., 11 Bora , 366 

116 Decree and exe 
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POSSESSIOISr — continued. 

4. ADVERSE POSSESSION— coniinwerf. 

dispute. He sold it to who sold it to the plaintiff. 
A, however, continued in occupation of the property. 
In 1819 the plaintiff sued A and & for possession 
and obtained a decree. On the 6th April 18.S0, in 
execution of the decree, he was put in formal posses- 
sion by the 00014 under s. £63 of the Civil Procedure 
Code (Act X of 1877) in the presence of A, who 
made no objection. At the time of these proceedings 
A’b sons (the present defendants) were living with 
him in the house, and they continued to do so subse- 
quently. A died in 1SR5, and his sons continued in 
possession of the property and cultivated it. On the 
4th April 189 a the plaintiff brought this suit to 
eject them. They pleaded that the suit was barred 
by limitation, contending that the execution-proceed- 
ings in 1880 did not bind them, as they were not 
parties to that suit. Meld that, as the present suit 
would not have been barred against A had he 
survived, it was not barred against the defendants, 
whoso rights wore derived from him. The defendants 
living with their father had no independent juridical 
possessiou of the premises. The father A was the 
only person in possession. The possession which the 
plaintiff obtained through the Court from A in 1880 
operated as well against the defendants (A’s sous) as 
against A himself. Pandhabinath v. Mahabubean 

[I. li. R., 21 Bom., 98 

117. him i t at io n — 

Possession under gift making valid title.— Oi two 
rothers of a Mitakshara family, the younger who 
had been born deaf and dumb was disqualified from 
inheriting, but tbe action of the elder to the younger 
was such as to recognise for some years that the 
younger had a joint interest in the family property, 
although it was found that there was no intention 
shown by tbe acts of tbe elder brother to waive the 
rights accruing to him in consequence of his brother's 
disqualification. The brothers died aud also a 
daughter of the elder brother, who was their only 
descendant. This daughter had an only son, 
W'ho died before her, after taking, however, the 
whole family estate under a gift made to him with 
his mother’s assent by bis maternal grandfather in 
1867. la 1/-82 the plaintiff, a collateral relation, 
sued the widow of the donee to obtain the estate of the 
younger of the brothci's. The widow made title 
under the gift to her deceased husband, followed by 
his possessi'm, and hers afterwards, since the date of 
the gift. Upon the facts found, the suit was held to 
he barred by limitation. Laba Muddtte Gopab 
Lal V. Khiehisiia Koeb 

[I. L. Jt., 18 Calc., 341 
L. R., 18 I. A., 9 

118. - - Transfer of interest by 

widow — Life'teuancy — Pererstoner. — A wide w 
(a Vife tenant of an ancestral est.ate), having 
e.xccuted an ikrar transferring a share to her 
granddaughter, afterwards sued to set it aside on 
the ground that If had not conformed to its terms. 
While the suit was in the appeal stage, the widow 
died, and her reversioner applied to bo made and 
was admitted as her kacm mukam to carry on the 
appeal on her beluilf. He afterwards sued to recover 


POSSESSION — continued, 

4. ADVERSE POSSESSION— continMCd. 

possession of the share as reversioner, alleging that 
the succession opened out to him on the death of the 
widow. Meld that the life-tenancy having been 
made over to iV with the widow’s consent to enure 
during the grantor’s lifetime, W’a possession was 
not adverse to the reversioner. Dbosaees Hoowab 
V. Indubjeet Koowae . . 12 W. R., 234 

119. Landlord and tenant— 

Possession of tenant —Pvidence of nature of hold- 
ing.— PosseasiorL by a tenant does not in itself lead 
to any inference as to the character of the tenancy : 
the fact of his having occupied the land and paid' 
rent twelve or even twenty years being equally con- 
sistent with his being a tenant-at-will, a farmer, or a 
mokuraridar. Sheo Deab Pooeee v. Mohabeee 
Peessai* , . .10 W. R., 477 

120. — — - Possession of 

tenant. — The possession of a tenant is in the eye of 
the law the possession of his landlord. Geish 
Chttkdee Rot v. Bheowan- Chuotee Bos ■ 

[13 W. R., 191 

121. Settle men t — • 

The possession of a snb-lessee of th® tenant cannot 
be adverse, to the superior landlord. Bbhqsbaj 
Bhookta V. Megh Labb Pooeee Gossaie . 

[20 W. R., 398 

122. Person ■ hold- 
ing adversely to Possessioni adverse to a 

lessee is also adverse to the lessor. PBOsraoaroyx 
Dasi », Kabi Das Rot . . 9 C. li. B., 347 

See Beindabbn Chendee Sieoae v. Bhoopab 
Chtjnbek Biswas . . .17 W. E., 377 

and Lekeaj Rot v. Cobbt oe Waebs 

[14 W. R., 395 

123. Adverse pos- 

session -Possession of tenant paying rent to 
stranger. — In December 1863 certain lands were let 
by tbe plaintiff to B under a kabuliat. by tbe terms 
of which the lease expired in December 186u. , In 
March 1875, less than twelve years from the expira- 
tion of such lease, the plaintiffs brought a suit far 
possession agninst P aud the talukhdars of the 
estate of which tbe lands in dispute formed part. 
Tbe latter alleged that the lakhiraj title of the 
plaintiff was invalid ; that although uo proceedings, 
as required by the Rent law, had been taken to in- 
validate the plaintiff’s title, they, the talukhdars, 
had resumed possession of the land by receiving tho 
rents from B from 1859 ; and that the suit was 
barred by reason of their possession since' that date. 
Meld that tho suit was not barred, inasmuch as no- 
thing bad occurred to determine the tenancy which 
existed betw'oen tbe plaintiff and B, and that the 
possession of the latter, was in law tho plaintiffs 
posses-sion. Paebdtti Dasi r. Eam Cuaku 
BnoTTACttAUJuB . . , 3 C. 3 j. R., 570 

124. — — Assertion of 

adverse title— Adverse possession — Landlord and 
tenant. — Tho assertion of an adverse title by a per- 
son claiming to bo an owner under a permanent lease 
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4 ADVERSE POSSESSION— coa<i»ae<l 
doesQot make bis possession adverse so as to save 
litnitation unless made to the knowledge of the laud* 
lord Ganoabhai « Kabapa DabI MukhTa 

[I Ij R , 9 Bom , 418 

125 PcisMMoa of 

lessee, and proprietor under rntrat leases — In a amt 
for possession against a mirasdar, who pleaded limi. 
tation, the Judge Was held to have been in error m 
adding to the time for which the defendant had been 
holding under the auras lease the penod of {nsses 


Kasom 23 W R , 331 

126 ' " Oeeupatton of 

g 

It 

• a 

■ fs 

afterwards and without an; demand haring been 
made b; £> Z died, and hss heirs continued to 
occupy the house apparently on the same terms as Z 
had done In a suit brought by E against the heirs 
of fto recuver possession of the house.— NeZd that 
Z occupied the house as tenant at will of S that 
such tenancy was on the death of Z, at of coarse, 
converted into an adverse occupation by tbe heirs of 
Z, in the absence of preof of the intention of the 
parties to that effect and in the absence of anything 
to show that Ji did sot assent to the heirs of Z 
continuing to bold on tbe same terms as AT had done 
RADQABnAi V Shaua 4 Bom , A. C , 155 

127 Continued 

possessionhy hetrs of tenant — Non payment of rent, 
Sfftet of, after expiration of lease — Per»»w»t>e 
possesiion Limitation — In 1S40 the land in dispute 
waaleasedto jS for life E diedinoraboutlSTl.and 
after E s death his heirs (the defendants) conti. 
nued in possession Without obtaining a fresh 
lease or paying any rent to the landlord In 188$ 
the landlord sued to eject tbe defendants The 
defence was that the suit was barred by limita 
tioa Seld that tbe suit was not barred After 
E’s death, the defendants, though not in possession 
as tenants, were not trespassers Their posses. 
810 U was permissive, and not adverse until they 
expressly set up a title of ownership in the 
property Krisqkaui .BAAtcHAVUBA v Avrui 
pASunsANO . I. Ii R., 18 Bom., 250 

128 — Ziadras Eent 

Secovery Act (Mad Act VJII of 1865J, Effect 


sue to enforce acceptance of pottahs, and had not 
collected rent from tbe tenants for more than twdve 
years Seld that the tenants bad not by reason 
of these facts acqmred rights against tbe inamdar 


FOSSBSSIOIT — continued 

4 ADVERSE POSSESSION — continued 
advene possession SBiinTASABAOATA ATXAiraAB v 
Muttubami PADATAcni I Ij R , 20 Mad , 6 

129 Adi erse posses- 

sion of a partial interest (e g , a iei ant's) in land 
— Title by adierse possession asserted by a plain- 
Uff" against the true owner as uell as alleged as a 
defence — Limitation Act (XV of 1877), s 23 and 
art 144 — Adverse possession for more than twelve 
years by one claiming to hold land as its full 
owner not only extinguishes the title of the true 
owner to the laud so held and debars him from 
sniQg for its recovery but creates a title fay 
uegatioQ in the occupant which ho can actively 
assert, if be loses possession even against the true 
owner A partial interest m land may fae lost 
by adverse possession as well as tbe whole interest, 
and the right to such partial interest may be 
asserted by suit So. where a landlord seeks to 
recover from his tenant possession of land m his 
tcDant's occupancy, and the latter alleging a 
perpetual tenancy successfully resists on that 
ground the landlord's attempt to dispossess him, 
tbe tenant may alter the statutory ponod has 
expired, plead Umitaiion in bar of a subsequent 
suit m ejectment by the landlord A landlord 
allowing the tenant to assert the validity of an 
invalid lease for the statutory period of more 
than twelve years may be debarred from subse. 
qnently questioning tbe right of the tenant to 
bold under its terms Budrsab i Hvsuakta 

[I L. R.. 21 Bom , 609 

130 Bhagdan estate 

-^dlienationhy a bha</dar of bis share— Bom Act 
V of 1882, s 3 — Collector setting aside sale of 
ehare—Suhseguent suit to reaoier share — Limita. 

In the year 1871 the plaintiff, a co sharer m 
a bhag, alienated his share to a stranger In the 
year 1882 the Collector declared the alienation to be 
illegal, and in the year 1883 ordered that the plamtiff 
should be reinstated in tbe possession of his share 
At plaiutiS's reqnest, his share was given into the 
possession of the defendant, who was the plaintiff’s 
brother ^nd khaCedar of the entire bhag In the year 
189S the plaintiff brought this suit against the 
defendant to recover possession of his share The 
defendant contended that the suit was time-barred, 
tbe plaintiff not having been in possession since the 
year 1871 Meld that the suit was not barred, the 
possession of plaintiff’s alienee being tbe possession of 
the plamtiff hmiself, and the defendant not being 
entitled to tack to tbe period of bis own possession that 
of the plamtiff's alienee MabauadDascv Aua^ji 
Dasu I. Ik R , 23 Bom , 710 

131 — ' Adxerse posses 

Sion by Qorernmenf of permanently settled estate 
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POSSESSIOlSr- continued. 

4 ADVERSE POSSESSION— coMitiiwecZ. 

the estates that came within the scope of the 
permanent settlement, it withdrew its sovereign 
right to vary the assessments ; beyond that they did 
not go; they do not constitute a contractual rela- 
tionship between the Government and the owners 
of permanently-settled estates, or any relationship as 
would debar Government from claiming and exercising 
against those owners the rights of an ordinary proprie- 
tor. Although therefore Government continues to 
receive the full revenue from the proprietor of a perma- 
nently-settled estate for the entire estate, the former 
is nob precluded from claiming title by adverse pos- 
session in respect of any portion thereof. When a 
person is let into possession of a particular property by 
another claiming it to be his own, the former cannot 
contend, after the expiration of his tenancy, that the 
latter (/.e., the person alleging himself to be the owner) 
j cannot acquire an adverse title against him as well as 
-others by efflux of time. Rally Churn Sahoo v. 
The Secretary of State, 1. L. R., 6 Calc., 725, 
referred to. Kiasio Monrrif Gupto v. Seoretakt 
OP State eob India . . . 3 C. W. H., 99 

132. ' — - — — Abandonment by 

tenants- A landlord having obtained a decree declar- 
ing that certain homestead land was liable to assess- 
ment, the occupants, owing to certain criminal pro- 
ceedings against them, abandoned the land, and the 
landlord leased it out to others, who held possession 
paying rent for upwards of twelve years, after which 
they were ousted by the original occupants, who 
claimed the land rent-free. Seld in a suit by the 
lessees that they were entitled to recover possession. 
Moneeeooddeen MojooaiDAB v. Pahbuttt Churn 
Ghose . . . . 15 W. E., 121 

133. Possession in two capaci- 

ties — Possession as farmer and purchaser — Decree 
declaring sale valid, — R obtained, on 7th January 
1862, a decree declaring a deed of sale of an estate in 
his favour, dated 7th January 1854 to be a genuine, 
authentic, and valid instrameut. In the meantime he 
had acquired possession of the estate under a farm 
from Government. Held that from the date of the 
decree R’& possession became adverse possession as 
far as the vendors and their representatives were con- 
cerned, although he continued to hold possession of 
th6 estate as a farmer, Dhhndi v. Ram Lael 

7 IST. W., 149 

Possession as patil-^^Se- 

parate branches of family — Acquiescence, — Jf held 
the office of patil more than fifty years ago as repre- 
sentative of two branches descended from a common 
ancestor and then united in interest, there being two 
other branches descended from the same ancestor, but 
severed in interest from those represented by J, J, 
having died in 1824 was succeeded by his son T 
without any opposition from the two other branches. 
T was temporarily displaced from the office by Q-, 
who represented the two other branches, but recovered 
it in 1850. Held that the presumption arising against 
T having been a nominee of all the branches of the 
family, not having been rebutted by any evidence of 
an assertion and admission of the rights of the other 


POSSESSIOU — continued. 

4. ADVERSE POSSESSION-ooR^inwed. 

branches, T’a occupation of the patilship was adverse 
to tlie plaintiff's right, and being adverse at its begin- 
ning, it was equally adverse when, after a temporary 
displacement by Q (whom the plaintiff now repre- 
sents), T recovered it in 1850. An interval of more 
than twelve years therefore having passed between 
1850 and the institution of the present suit in 1873, 
the claim w'as barred, and the possession of the office 
obtained by T’s representatives could not be disturbed. 
Gibiata V. Jaeana . . .12 Bom., 172 

135. Effect of service tenure— 

Hon performance of service, — Where lands are held 
as remuneration for services, the fact that no services 
have been performed does not of itself make the 
holding adverse. To make the holding adverse, there 
must be a refusal to perform service or a claim fo 
hold the lands free of service. Komaegowda o. 
BHiirAJi Keshat I. L. E., 23 Bom., 602 

136. Possession after redemp- 

tion by one of several mortgagors— 

— Suit for redemption or recovery of property on 
payment of a charge — Limitation. — The plaintiff 
sought to recover his father’s shai’C in two portions 
of family property, one of which had been mortgaged 
by the plaintiff’s father and the father of the defen- 
dant No. 1 jointly ; the other had been mortgaged by 
the plaintiff’s father jointly with the father of 
defendant No, 1 and the husband of defendant No 2. 
The fii’st was redeemed by the father of defendant 
No. 1 alone in 1868 ; the second was redeemed by the 
defendant No. 1 more than twelve years before the 
suit. The parties were Mahomedans, and the plaintiff 
had a brother and three sisters only, one of whom 
(defendant No. 2) was a party to the suit. Defen- 
dant No. 1 contended that the suit was defective 
for want of parties, and that it was time barred. 
Held that the plaintiff’s brothers and sisters ought 
to have been joined as co-plaintiffs, the defendant 
No. I’s possession after redemption not being adverse 
to them. If it was adverse at all, it was adverse 
to the whole of the plaintiff’s branch of the family, 
so as to bar the right of the group ^altogether. But 
that was no reason why the co-owners should not 
be admitted as co-plaintiffs, and the suit go on upon- 
its merits. Bhatoin a. IsaiAin 

[I, li. E., 11 Bom., 425 

137 . Purchase by mortgagee of • 

share in mortgaged property — Limitation — 
Mortgagee, — A mortgagee of an entii-e undivided 
estate does not, by a subsequent purchase of a certain 
share therein ’from one not in actual possession at the 
time of conveyance, thereby change his character 
from a mortgagee - to that of an owner, but his 
possession continues as a mortgagee. B held an 
entire undivided estate under a mortgage (usufruc- 
tuary) from C since 1273 (1866), and as such mort- 
gagee iu 1282 (1875) JS purchased a share therein 
from D, who had not been in actual possession since 
the date of the mortgage. On the 20bh ‘January 
1885 B brought a suit to reepver possession of his 
piu’chased share. Held that the subsequent purchase 
did not change the character of B from that of 
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4 ADVERSE POSSESSION — continued 
amortga^co to tliat f an fw icr, and that Iiia amt 
was barred by twelve \ eaia’ hmitatioj NuMOO Lai. 
ADi>y I JoD0 Nath Haldak 

[I I. R, 14, Calc, 674. 

X38 Denial by mortgagee in 

possession of mortgagor’s right to redeem. 
— Denial by a mort„ i,,cc in posses lO i o the mort* 
gager’s light to rcJctm is not sulhcieut to ooaveit 
such possession into adveiac possession McsSAii r 
CoiL^c^Od or Malabau I Ii B , 10 Mad , 189 

139 Possession of one co- 

aharer when adverse — ItmitaLuM — Co eharer — 
Zforfyoge — Morta jt hu three eo tharert—Hedemp^ 
lion bii one of leienl mortgagora — ^ighi of Ike 
other mortjagori to tue for redemption—Pertod of 
ZiOT»/oi*on for auch suii — In 1847 the property in 
dispute was niorlgagcd by tbrceco-aharera D ^.and 
E In l8o9 E alone redeemed the property, aud 
mortgaged it agSiu to a third person lu 1882 tho 
heirs ot D and 1 brou.ht a suit to redeem the whole 
of tho property , or their poitions of it The defence 
to the amt waa that it was barred by limitation, being 
biouglit more than tweh e years after E had redeemed 
the property, and it’s possession subsequently to 
such reitempt on having been adverse to the plaintiffs 


lu it, as a lienor, and as such Lis ^lossessioa nos 
not adverse to them It did not contradict but 
rather implied and preserved their ultimate pro* 
pnetary ii^ht In the case of a co*shaier bolding 
after redemption limitation is computed only from 
the date when the possession becomes adverse 4>y 
the assertion of an exclusii o title and submission to 
the right thus set up in aualogv to the provision 
which bars an excluded sbarer generally after the 
lapse of t v«lve years fiom the time when he becomes 
aware of h s eaclusion As long as possession can 
be referred to a r gbt consistent with the subsistence 
of an ownership lu being at its commencement so 
long must the possession be referred to that right, 
rather than to a right which contradicts the owner 
ship RAUCHAKunA Yasutant Sibpoedab V EadA* 
«aiT Asaji SiBPOxpsB I. D H., 11 Bom , 422 

140, Equity of redemption — 

Jlortgage — LimitaUon —In 1845 the plaintiff s 
grandfather A moitgaged (he house in dispute to 
D with possession A died m 1849, leaving him 
BurviMDg bis daughter K (the plaintiffs mother) 
and a ^ughtcr in law ^ the widow of his pre 
deceased adopted son In 1856 the mortgagee 2> 
broughtasuitonhigmoitgage against N aud obtained 
a decree against her directing (infer aha) a sale of 
the honae in the event of the non payment of the 
mortgage debt N in consequei ce sold the honso 
in the aims year (1856; to R, and paid off the mort* 
.gagee, who thereupon at her instance gave up the 
house to J! He held iiOBsession from ISoO to 1884 
In 1881 the defendant P obtained a decree against E 
for R2 000 lucKcitioi of this Occr<.e, the bouse 
was sold, and P bought it himself aud obtained 
TOh. IV 
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4 ADVERSE POSSESSION— co»cZ«ded 
possess on on 17th January 1884 "VVlulo that suit 


by U s son, who, howov er in a suit (No 20o of ’ 882) 
Was found to have no right to the house The present 
suit was brought in 1884 by the plaintiff to recoier 
the house from the defendant Held that the suit 
uaa bailed The defendant in 1884 purchased the 
house from R, who had bought it lu 18o6 from 
N iZ’s possession siuce that time had been adveise 
to the plaintiff Ihtre can be adverse possession 
of the equity of redemption and N s possessio i had 
been adicrse up to the sale in 1856 Pdttappa v. 
liMiCAii . . I lb R, 14 Bom , 176 

14L One of several oo mort 

gogees obtaining possession of the whole 
property — Uaufrucluarg mortgage aaitsjled out of 
aufract — Limitation — lu thccaseof aupufnictuary 
uioii^agc by several co mirtgagors when such mort 
gageis satisfied out of the usufruct eachco mortgagor 
Is not entitled to iccoier possession of more than 
hiS share of the mortgaged property Consequently 
where in s >ch a case one of several oo mort^agois gets 
Vos^Ck* oa of tlu. whole nf the mortgaged pioperty, he 
do s not 0 cupy the position of a mortgagee to his 
co*inor(gagor8 but his poisession is adverse to them 
Faitr Enhhah\ Sadat AU I L R 7 All, 876, 
followed Gobasduah t 8 ujan 

[I D B,16 All, 264 

142 PoBsession of usufructuary 

mortgagees— .garden of proof — The possession of 
a usufructuary mortgagee being the possession of 
all the persons who have the right of redemption, 
that IS, of all the persons entitled to the estate it 
IB only wheu after redemption possession is taken 
bysomeoEthe persons so entitled that their josscssion 
can beco ne adverse as against the others In i. suit 
for possession of immoveable pioperty it is for the 
plaintiff to show by some primd facie evidence that 
he has a subsisting title not extinguished by the 
operatioa of hmitatiou before the defendant can be 
called upon to substantiate a plea of adverse posses 
Bioi Famaivuni Aft«r V AZi, T L E , 11 
AU 438 and Jafar Busain v Maahug Alt, 
I f R 14 All , 193, referred to Inatat Husen 
t Au Hobbk . . ID B, 20 AIL, 182 

6 SUIT& BASED ON ALLEGATION OP 
POSSESSION 

143 Suit by party out of pos 

sesSloa—DirwiMaZ of suit — Ei-idence -A suit 
based upon an allegation of possession must be at 
once dismissed if the plaintiff be shown to be out of 
poss ssloa S0EBAU r Eala Kahab 

[3B D.B,A.C,105 

144 — Confirmation of 

poaaeaeion-Poiteaaion of part of land sued for — 

* 10 s 
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6. SUITS BASED ON ALLEGATION OF 
POSSESSION — cojitinued. 

A suit for confirmation of possession must be dis- 
missed if tlje allegation of possession is found to be 
wboly unfounded, but not if tbo plaintiff is found to be 
in possession of a part of tbo laud in dispute. Hoopa 
KOONWAB V. JUGGOOiAMi OOPADHTA 

[11 W. R., 257 

Bosheebuddeen i\ Daii Chua'd 3 Agra, 236 

Eam Chuen Pattuok u. Kiiooe Pandea' 

[10 W. R., 176 

145. Suit for eonfirmatiou of 

possession. — Evidence. — A plaintiff suing for con- 
firmation of possession must prove that he was ac- 
tually in possession. Luteepoonissa Bibbe r. 
Rajaooe Rtjhaian ... 8 W. R., 84 

GomNDNATU Sein u. Gobind Chundbe Sein 

[10 W. R., 393 

Bash Behaeee Roy v. Ezud Baksh 

[11 W. R., 276 

Sheo Seeun Laib f. CnoiCDN Labe 

[24 W. R„ 220 

Rash Dhaeee ^ingh v. Nhthoonee Singh 

[24 W. R., 301 

Sansab Roy r. Indeastjn Roy . 25 W. R,, 6 

146. Failure to prove 

possession. '-Feld (Mookebjee, dissentiente) 
that the rule that iu suits for coufirnfiation of posses- 
sion by adjudication of title the plaintiff is bound to 
prove that he was in possession at the tim^ he pre- 
ferred the suit, is iipPinfle-vible a rule that-'it cauuot 
be departed. 'from ; as, for example, where plaintiff 
sues for confirmation of possession and proves that he 
was in possession for m.auy years, and until within a 
few mouths of the institution of the suit, he should 
not be required to bring a fresh suit, merely changing 
the prayer for confirmation of possession into one for re- 
covery of possession. Abdoobbah v. Shaha Mujee- 
SOODEEN ... 15 W. R., 286 

On this point confirmed on appeal 16 W. R., 27 

Kashee Nath SIooeebji v. Mohesh Chtjndee 
Goopto . . . - , 25 W. R., 168 

147. — Proof of legal 

possession under decree. — The legal principle which 

, holds that no suit for confirmation of possession will- 
lie if possession at the time of the institution of the 
suit is not shown, refers to cases where no possession 
of any kind is shown within a reasonable time before 
suit, and not (as in this case) where legal possesssion 
under a decree has been found. Beegoo Rov v. Bab 
Mokttnd Missee ... 17 W. R., 421 

148. -^ - — I Failure to show 

possession. In a suit in which the plaintiff claimed 
confirmation of possession, it appeared on the face of 
the plaint that, although the suit was in form a suit 
for confirmation of possession, it was in substance a 
suit for recovery of possession. It was found that 
the plaintiff, while he had proved his title, was not 


POSSRSSIOTT-cmjL-Mwed. 

5. SUITS BASED ON ALLEGATION OF - 
POSSESSION — concluded. 

in possession. Feld that, under the eircumstanccs,^ 
the suit ought not to have been dismissed. Amie- 
HOSSEIN -u. iMAArBANDI Beghh 11 C. L. R., 443 

149. Plaintiff ound 

to he out of possession, — In a suit, iu form, for con- 
fii-mation of possession, it was alleged that the Col- 
lector had refused to register the plaintiff’s name in 
respect of the property claimed, but had registei-ed 
the defendant’s name. The plaintiff having been 
found to be out of possession, the lower fcourt dis- , 
missed the suit. The plaint bore a stamp sufficient to 
cover a suit for recovery of possession. Feld that, 
inasmuch as the effect of the refusal of the Collector 
to register the plaintiff’s name under s. 78 of- the 
Land Registration Act (Bengal Act VII of 1876) was 
to prevent the plaintiff recovering the rent of the 
estate, and that such refusal w'as alleged in the plaint,' 
the suit might be taken to be in substance a suit for 
recovery of possession, and ought not to have been 
dismissed. Amir Fosseinv.Ionamhandi IJegum,ll 0. 
L. E.,443, followed. Chaaieh Dai -u. Uma Dai 

[11 C. L. R., 451 

6. SUITS FOR POSSESSI'ON. 

(a) Peooe oe eaetichbab Titbe, 

150. Failure to prove parti- 

cular title — Evidence . — Unless a plaintiff, can 
prove the particular title set up by him, he is not en- 
titled to a decree for possession. R amdhan Chuokee- 
BUTTY V. KoJIABTAEA 

[3 R. Ij. R„ a. C., 99, note ; 11 W. E., 301 

Abdoobbah V. Shaha Mujebsoodeen, 

[lew. R., 27 

Janoobee Chowdheain V. Gendoo Tuebeuedeb 

[12W.R„203 

Rung Labb BIissee v, Roghoobue Singh 

[9 W. R,^169 

Hueo Soondueee Debia V, Unnoboobna Debia 

[11 W. R., 550 

151. — Plaintiffs 

brought a suit for recovery of possession on the allega- 
tion that they hada mokurari title, but uo title of any 
kind was established. Feld that the plaintiffs were 
not entitled to a decree merely on the ground that 
the defendants were trespassers and the plaintiff bad 
long prior possessiou. That on the failure of the 
plaintiffs to prove the title set up, it w^as not neces- 
sary to put the defendants to any proof pf the title ‘ 
which they set up. Kedae Nath Sanyab v. Raj 
Nath Neogi ... . 3 C. W. IN., 497 

152. Suit for posses- 

sion under mirasi lease. — Where a plaintiff sued to 
recover possession of certain lauds under a mirasi pot- 
tall which had been lost, and proved ten years’ posses- 
sion, — Feld that such possession alone would not en- 
title him to recover possessiou of the land, but thai 
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6 SUITS FOR POSSESSION- can<)««erf 
he must p^o^e the spcciRo title si-t up hy huu 
Bholai Mamdai. t Jaeif Gazi 

[3B L B, Ap,83 

Eaji CooiiAR SaoME I Gunqa Pebshas SBIH 

[14 W. B . 109 note 

163, <8u»< Jbr rfec/o* 

raiton of title — ddierse possession — Where a per 
Bon claims possession of property under a specific titles 
coupl d with an allegation that he has been m pos 
session of that properly for more than twelve yean 
under that title^ he is entitled to a demee on tlie 
strength of bis twelve years’ posBessioa, even though 
he fail to mate out hia specific title — Where 

a dcclaialory decree hj virtue oi some paiticular 
title 13 sought for GoiucK Cbokdeb Masanta 
I Nukdocoomab Rot 

[LL B,4 Calo.690: 3 C E E,460 


her title and net entitled to claim the benefit of a 
decision to which she was sot a party, nor of an 
admission by her husband os binding on the defen* 
dants SoBBATUv i Coova 7 W B , 273 

166, - ■ ' — Suit o» sana<f 

—In a suit for recovery of possesaiou of 
certain land which the plaintiff claimed under and by 


sftnad nas sot satisfactorily proved, but that it was 
not a forgery, and that there was the.corroborative 
evidence (such as the dahhilas produced before it) to 
prove the case of the plaintiff Meld that, when a 
claim is based upon a sanad, and the plaintiff fails to 
prov e the execution of the sanad itself, he may prove 
his claim by other means In a suit for mere posses* 
Sion it IB unnecessary to state or prove a particnlar 
title Rash Behabi Lal Sikgh r Nabati Poddab 
' '' [3 B L B , A. C , 09 : 11 "W, E., 406 

156 — • Suit for COB 

firtnaiton of possession and (o recover possession — 
When a suit is brought for confirmation of possession 
upon a certain title the plaintiff is bound by the title 
which he sets up in his plaint, except when he sues 
to recover immoi cable property from which he baa 
been oustrd UuBiOA CnuBir Bavebjee t Diantf 
BUEEE Dabee . . 12 W E , 429 


title Where a plaintiff seek^ to recover possesavou 
of propert> of which he has been diaposseescd, and 
bases his claim on the ground of purchase, and also 
upon the ground of a twelve years’ possessory title, 
he IS entitled to succeed if he proves his possession, 
even if he fails to prove his purchase Gossah* 
Dabs Chunbee v Issue Chukdee Nath 

[I, Ij. B , 3 Calc , 234 


POSSESSION — conhnuedt 

6 SUITS FOR POSSESSION— 

158 LaJchiraj title 


the plaintiff claims Boodha Miedha ® Kutrut 
A u 5 W E , 269 

169. — Suit for declara- 

tion of right — Utght to possession— Right of per- 
son with good title ousted bg person who had 
none — Plaintiff sued to establish hi8'Tij,ht to a 
dbarmakartasbip and to the hireditary office of pooya 
Btanika in a pagoda He alleged that he hold the 
olhce of pooya stauika hereditarily, and that the 
dbarmakartasbip was assigned to him by the original 
dnacmakartaa by deed iNo I) but that he was after* 
wards forcibly dispossessed by defendants Defen* 
dants denied plaintiff s hereditary light to the office 
of pooia stamka and declared that he was removed 
from the dharmakartaship for neglectiug bis duties, 
and that they weie appointed instead bv dneiiment 
No 17) a he 
favour of plainti 
issue was sent to 

exhibit I to be revocable, did the persons who 
executed exhibit IV constitute the collective body 
entitled to revoko it. The lower Court found this 
issue ID the negative Meld (by the High Court) 
that this was not properly a suit for a declaration 
The object of the suit and the effect of the declaiution 
would have been to put the plaintiff in possession 
of that from which he had been ousted , that as to the 
claim to tho dbarmakartasbip, document 1 showed 
that the plaintiff was a mere appointee as agent, and 
I I , as the authority given by it was not revoked by 
IV, the case was that of one ousted from a possession 
which he held upon a good title by those who 
bad shown none, that on the principle of such cases 
as Asher v jyhttloc/e, L R , 1 Q B , 1, the plain* 
tiff had a right to the restoration of that possession 
NABATAHASAUXMUDAII V EPUAEASAUI GpEPEEAn 

[7 Mad , 267 

160, Proof of joint 

possession — In a suit to recover possession it was 
proved that plaintiffs had purchased shares in a joint 
property and had held pcssessiDU The lower Appel 
late Co 

without I 

rights 

possession sought for Meld that it matters not 
what position plaintiffs considered themselves to have 
occupied originally whilst in possession If they can 
establish their right, they are entitled to recover 
posaeiaion whethet that possesaioa were originally 
joint or separate Rajebxlpb Shammeb r Waeis 
Mahoaibs • 8 W, E , 450 

s 

(i) Othee Suits toe Possessiov 

161 — Onusprobandi— JTecmify 

to pr^vetitle against paitg <» possession — In a suit 
10 t 2 


TOL IT 
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POSSBSSIOlsr — aondnued. 

6. SUITS FOE 'eOSBESSlO^—conlmued. 

iu which the plaintiff claimed alluvial land in the 
possession of the Government as being his by right of 
accretion to his own estate, though the chura had 
re-formed on the original sites of lands belonging to 
other persons , — Seld that the case could not be 
decided on the principle that, inasmuch as those 
other parties were not before the Court, the plaintiff 
had the better title as between himself and Govern- 
rnent. The laud was in the possession of Govern- 
ment, and the plaintiff could only succeed by estab- 
lishing a better title. Com-ector oe Dacca ' u. 
KaiiEb Chttek Poddab . 21 W. R,, 446 

162. , Necessity to 

prove title — Wife suing hq permission of husband 
—In a suit to recover property in the enjoyment and 
possession of defendant, a female plaintiff can only 
succeed on the strength of her own right, not merely 
because it is the property of her husband, who 
does not object to her recovering it. There is no 
necessary presumption that property in the posses- 
sion of a respectable female’s husband, brother and 
son, respectively, is possession on her behalf, and not 
on theirs. Kafaetoomah v. Abiza Bibeb 

[23 W. E.. 284 

163. — Suit tinker Act 

X of 1859, Proof of title. - If a person evicted 
without legal process from land in his occupation 
sued for possession under Act X of 1859, he was 
bound to prove his title. Madub Khan a. IVooma 
Moxee Dabee . Marsh., 389 : 2 Hay, 434 

SHtrSTEB DHOB MoZITArDAB V. NVIEESX BU3I 

[7 W. R., 36 

164. — — Suit under Act 

X of 1859.— In an ordinary civil suit not brought 
under cl. 6, a. 23, Act X of 1859, or under 
8. 15, Act XIV of 1859, a plaintiff could not recover 
possession as against the undisputed owner merely by ' 
proving his previous possession and dispossession. 
But he might claim damages for the value of crops 
taken away which had been raised by him oa 
the land whereof he was at the time in lawful 
possession. Eaai Mohuit Doss v. Jhuppboo Dass 

[14 W. R„ 41 

‘ 165. ; Presumption of title— 

PigTit of suit . — In a suit for possession of land 
claimed as part of a mouzah which plaintiff held 
under a mokurari lease and a bill of sale, and which 
he alleged had been taken possession of by defendant 
under colour of an order of the Criminal Court under 
s. 318, Code of Criminal Procedure, relating to 
a different land, defendant objected that plaintiff was 
not the real owner of the mouzah, and therefore not 
entitled to bring the suit. Seld that the primdfa‘-^''‘ 
title which the plaiutiff had under the lease and bill 
of_ sale was sufficient to enable him to bring the 
suit, and the defendant was not at liberty iu a suit of 
this description to raise the cjuestion whether plaiutiff 
was only the nominal owner. Bait Bhuebossbe 
Singh v. Bissessxjb Nabain Mahata 

[18 W. E., 4^.4 

JoGMATA Chowhhbain r. Httbee Mohun Roe 

£24 W. R., 99 


POSSESSIOH-eo«^jawe<f. 

6. SUITS FOR POSSESSION— ooHfmaed. 

166. Possession after resump- 

tion — Right of zamindar to sue taluhhdar for 
possession — A zamindar cannot sue a dependant 
talukhdar (tlie possessor of resumed lakhiraj latida) 
for c^tirmatioa of possession, and for an iujunctiou 
to prevent him from committing waste. The only 
posacssion that a zamiudar can obtain after a decree 
for resumption is a constructive one derived from 
the receipt of rent from the tenant. JIugnee Ram 
CiiowDHBy V. Gonesh Dutt Singh 

[W. E., 1864, 275 

167. — Suit for possession by 

under-tenure-liolder against zamindar— 
Unregistered tenant. — No suit for possessiou will lie 
against a zamiudar. or any one holding a title under 
the zamindar, until the plaintiff has been recognized 
by the zamiudar as tenant, or has been registered as 
such in the zamindar’s serishta. Mooktakeshee 
Dossee ». Peaeee Chowdhbain . 7 W. E„ 158 

168. Suit by prior mortgagee 

against subsequent mortgagee in posses- 
sion — Sale in execution of decree under second of 
two mortgage.honds— Right to possesiion . — An estate 
having been sold by auction on two occasions iu 
satisfaction of two distinct bonds, and the person who 
had proceeded ou the later-dated of the two bonds, 
but who represented the earlier auction-pur- 
chaser, having actually taken possession of the estate, 
— JSield that though, in a properly brought suit be- 
tween the two parties to (leclaro the property liable 
for the amount of the first mortgage, the party in 
possession would have to pay to secure his possession, 
yet he could nob be ousted by the opposite party. 
Ajoodhta Pebshad v. Mobacha Koobb 

[25W.E„254 ' 

109 , Suit by mortgagee for 

possession — Covemnt for possession — Suit for 
possession after expirafio7i of term of mortgage . — 

A mortgagor covenanted to give the mortgage e pos- 
session of the mortgaged property, but did not do so, 
and the mortgagee consequently sued him for posses- 
sion, but not until the term of the mortgage had ex- 
pired. The mortgagor set up as a defence to such * 
suit that it was not maintainable after the expiration - 
of the mortgage term. This defence was rejected on 
the ground that the mortgagor had, by his breach of 
the mortgage contract, put himself out of Court. 
Har Sahai V. Choni Kuae I. Xi. E., 4 All., 14 

170. — — JDispossessioti 

of second mortgagee by prior mortgayee without 
right of possession by means of illegal order of 
Court in execution of a mo^ieg-decree against mort- 
gagor. — iS mortgaged land to R in 1861. R pledged 
the mortgage- deed to B to secure repayment of a loan 
of R500. F, being entitled oa partition with AT to 
half of the debt due by R, got a decree against E in 
the Small Cause Court for his moiety in 1870. R 
sued S on the mortg.ige-decd (obtained from F and 
Jf for that purpose), got a decree to enforce the mort- 
gage, and in .luly 1872 bought the laud in execution 
of the decree Iu December 1872 R mortgaued the 
land to F and put him into possession. F had uo 
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POBSESSIOIT— conftnvecf 

C SUITS lOR POSSESSIOly— con/.nuerf 
notice of the prior pledge to / In 1876 P> m exe- 
cution of 1 is Si all C use Court dccice atturhed and 

decree P s cl iw under a 269 of Act VIII of 18B9 
was rejected Set I m a suit by V against P that 
V Per 

Tp on m 

Pa , m, 

is sc A • ADIKN 

[I Ii Il,4Mad»2l3 

171 Suit between purchaserB 

Under mortgage decrees— i nmiy 
— Piral moTigaqe deeret holt eri — Frtoritv of po» 
tesston — In a suit for pcssc s on between two pu> 
chasers who lad bought the same piopeity at 
two ^ereral auction sales under decrees obtained on 


which of the partice could prove a prior title to 
possession ^AlrlCS CnA^D r TeircEOT* Kobb 
[L Xi R . S Calo , 266 4 C li B., 363 

172 Seural vK>rt» 

Saget of the same projiertg’~I)ecreeson the snort 
gage lonie—Pmr tg of pvreha^t — Prioft^V of 
possession — A on the 11 March 1668 tooh a mort- 
gage bond of certain property and obtained a money 
decree on the Lend ou tbeS-lrd Januaiy 1869 Under 
this decree, the mortgagor a interest was put up for 
sale and purchased by J. on the 29th April IS^O 
P, on the 3rd Itovcinber 18C8 took a mortgage bond 
on the same propertj and obta nod a decree thereon 
on tl e 3l8t Maj 1869 Ui der tl is decicc, the mort 
gager's interest was sold aud puichascd by Pon the 
22nd April ISO P t ok posses lOa of the piopeity 
on the lSthMay 1872 In a suit by A for recovery 
of posscssi'ui —pei t that B was tntrtled to letan 
posse son as a^aiust A although his ovu interest 
might be mercl that of a trustee foi the mortgi^r 
and blight be subject to A s mortgage hen if he took 
proper prccecdings to enforce it UiBCtoraii Lall 
V PoLAxEE I. Xi B., 5 Calc , 268 


made by a Magistiate under s 318 of the Cnmiual 
Vrocedure Coio 1861, the piaiitiS canitA sue for 
restorat on of possession only on the sole ground of 
previous possession, without pioof ot title Bajes 
BUBEB Dabia I Bbindabuity Dsbia 

[7 W B., 313 

AentruANBE Aoath Ku^^I Patucmau i Ma 
KACH iNBB Aqath Maeacbi 4 Mad , 478 

174 IctlVoflSiO— 

■fulhur — J originally ovned two ^amiadans be 
tween wl ich lay a bil, or marsh of which he also 
owned the fisheries One of the zammdans was sold 
and purchased by J3 but the bil fisheries still contt 
Uued vrith the remaining Zuunndai i held by A Mtir 


BOSSBSSIO ^ — concluded 

6 SUITS FOR PO'5SESSION~ronc;«*<f 
tho sale, certain lauds reclaimed from the bil were for 
some years held by B as part of his purchased zamiu 
dan- A instituted a summary suit under tet IV 
of 1840, and was 
ui possessum of 

suit against A , 

order Sold (reversing the dec sions of the Courts 
below) that it was necessary for B to show a better 
title to the land than A could produce It was not 
enough for him to prove possession anterior to the 
Magistrate’s order under Act IV of 1840 The pre- 
sumptio 1 was that the fand of the bil belonged to 
A, who had admittedly owned both estates before 


soil were severed Babasa East Roy v CnnimBl 
Kuvab Ror 

[2B L R, P C,1 IIW B,P C, 1 
12 Moore b L A , 145 
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^ee Dapiaoes — Reaiotehcsb op Damages 
[I L R, 6 Mad, 426 
See Cases umdee Lisiitatioh Act, 1877 
AET 47 (1871 AET 4C) 

1 CASES WHICH MAGISTRATE CAN 
DECIDE AS ro POSSE&SION 

L Dispute as to possession — 

Crtmtnal Procedure Code 1&6J, t BiO — A Magis- 
trate has no ground for proceeding under Ch XXII 
of the Criminal Procedure Code, 1861, where there 
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POSSESSIOlSr, OEDEB OP CEIlJCGSrAIi 

COTJET AS TO — continued. 

1. CASES WHICH IIAGISTEATE CAH DECIDE 
AS TO POSSESSIOH—cojiiniuetf. 

is no dispute as to the fact of actual possession 
of either the laud or crop. Asoimrons 

[4 Mad., Ap., 12 

2. Dispute as to rigM to ' col- 

lect rents — Order of Criminal Court as to — Re- 
port of police officer. — Where a dispute between par- 
ties was not concerning land or its boundaries, or 
concerning houses, water, fisheries, or produce of 
land, l!ut simply as to what collections one of the par- 
ties had made and what rents he was entitled to col- 
lect under a decree of Court, the case was held not 
to come under the provisions of Act X of 1872, 
s. 530, but under the ruling in Ramrunginee Dos- 
see V, Gooroodass Roy, 18 W. R., Cr., 36. Pon- 
i)oa:oNEE Dassee r, J-aasoDuitBA Dassee 

[25 W. B., Cr., 2 

3, — PfirPErNSEP, j: — 

That constructive possession through the collection of 
rentsistheactualpoBsession which may be determined 
in proceedings under s. 145 of the Criminal Procedure 
Code, under sub-s. (2) of that, section. LAEDirAEi 
Haeais Snr&H v. Sukdeo Naeain Se*g-h 

[4 C. W. N., 613 
I. L. E., 27 Calc., 892 

4 — Criminal Proce- 

dure Code (Act X of 1882), s. 145 — Tangible im- 
moveable property Act X of 1872, s. 530.—Xii\s- 
pute as to the right to collect rents is a dispute con- 
cerning tangible immoveable property within the 
meaning of s. 145 of the Code of Criminal Pro- 
cedure, 1882. pEAlIATHA BhESAETA DEB KOY V. 
Dooega Cheek Bhatiachaeji 

[I. D. E., 11 Gale., 413 

5. ' — ——'Criminal Proce- 

dure Code ( Act X of 1882), s. 143 - Tangible 
immoveable property . — A dispute as to the right to 
collect rents is a dispute concerning tangible im- 
moveable property within the meaning of s. 145 
of the Criminal Procedure Code. Sarak Narain 
Singh v. Luchmi Bux Roy, 5 C. L. R., 287, and 
Sutherland V. Croiody, IS W, R., Cr., 11.-9 B, 
L. R., 2'29, referred to. Pramaiha Bhumna Deb 
Roy V. JDoorga Churn Bhattachnrji, I. L. R., 11 
Calc., 413, followed. Where a dispute arose as to 
the right to collect the rents of certain land, the 
ownership of which was claimed by both A aud 
B, and the tenants who had been paying 
rent to A refused to pay rent - to A and attorned 
to B, — Held that the conduct of the tenants in 
attorning to B was not an assertion of possession 
adverse to A such as to put an end to the relation 
of landlord aud tenant between them and A and 
to A’b right to collect the rents. Such attorn- 
ment therefore did not deprive A of his right to 
have recourse to s. 145 in case of a likelihood of 
a breach of the peace, so as to have his posses- 
riou of the right to collect the rents maintained 
pending proceedings in a civil suit. Sarba- 
KAKDA Bash Mozemhae v. Peak Sakkab Box 
Chowdheei . . I. L. E., 15 Gale., 527 


POSSESSIOlSr, OEDEE OE CEIMDXAL 

COUET AS TO — continued. 

1. CASES WHICH SIAGISTRATE CAH DECIDE 
AS TO POSSESSIOK-conri-««e^. 

6* • — ; Criminal Proce 

dure Code, s. 145. — A dispute between two persons 
as to the right to collect rent from the tenants of an 
estate is cognizable under s. 145 of the Code of Cri- 
minal Procedure. Eamasami v. Dauakoti Awwat. 

[E D. E., 12 Mad.; 88 

7. —— Criminal 'Proce- 

dure Code ( 1898), s. 145 — Jurisdiction of Magis- 
trate -Appointment of Receiver of a Joint estate- 
joint owners governed by Mitakshara Law.— 
There is no want of jurisdiction in a ilagistrate to 
proceed under s. 145 of the Criminal Procedure Code, 
because the dispute is one regarding the right to the 
collection of rents between joint owners governed by 
the Mitakshara school of Hindu law. Nor can the 
appointment of a Eeceiver of the joint estate, sub- 
sequent to the passing of the order by the Magis- 
trate, affect the question of the jurisdiction of the 
Magistrate at the time when he passed the order. 
Shi Mohak Thakde v. Naesing Mohak Thakub 

[I. D. E„ 27 Calc., 259, 261 note 
4 C, W. ET., 420, 421 note 

8. — ; Criminal Proce- 

dure Code, 1882," s. 145 — Tangible immoveable 
property. — A dispute as to the right to collect rents 
is a dispute concerning tangible immoveable property 
within the meaning of s. 145 of the Criminal Proce- 
dure Code, aud the operation of that section cannot 
be limited by any rule which would depend upon the 
area of the property in dispute. Where, in such a 
dispute which related to two pergunnahs comprising 
more than three hundred distinct villages,' it was 
admitted by the petitioner that the opposite party 
had been in possession by receipt of rent from the 
tenants up to a period some three months anterior to 
the institution of the proceeding, but she alleged 
that she had succeeded in induciug the tenants to 
attorn to her by payment of rent, to the officers ap- 
pointed by her since such period; and where the 
Deputy Commissioner, after recording a certain 
amount of evidence, refused to examine any more 
witnesses on the ground that the enquiry would 
extend to an inordinate length and be extremely ex- 
pensive, and passed an order under the section, — 
Held that, even though it might be established 

-that the Deputy Commissioner’s action ia exclud- 
ing eridence was illegal, it did nob foUow, having 
regard to the circumstances of the case, that the 
High Court would be justified in exercising its 
revisional powers. Held further that a payment 
of rent for a short time to the petitioner, even 
if proved, would not amount to dispossession of 
the opposite party. Sarbananda Basu Mozumdar 
V. Pran SanJear Roy Chowdhuri, I. L. R., 13 Calc., 
527, followed. Abhayessaei Debi u. Shtdhes- 
SABi Debi . . . I. L. E., 16 Gale., 513 

9. Criminal Proce- 

dure Code (1882), s. 145 — Share in joint undivided 
property — Tangible immoveable property. — A dis- 
pute as to the right to realize rent in respect, not of 



( C8C9 ) 


DIGEST OF CASES. 


( 6870 ) 


POSSESSION, OBDER OF CBIMINAI. 

COURT AS TO — conUnued. 

1. CASES WHICH JIAGISXRATE CAN DECIDE 
AS TO POSSESSION— coMf:»stted. 
the whole sixteen annas, but only of an undivided share 
of any tract of land, is not a dispute coiiceining tan- 
gible imtnoveablo property within the meaning 
of fl 145 of the Criminal Procedure Code J^am* 
runytuee Dossee \ Qoorocdass Boy, IS IF. B , Cr , 
3d, and Beni I^aratn v Acharj Nath, I L Jt, 5 
5 , 607, approved of Framaiha Shuaana Deb 

Boy V Dodtga CAirn Bballacharjx, 1 L Jt.ll 
Calc, 413, Jurlananda Batu Moiumdai \ JVa» 
Sau^arJlcg CAoudAurt I L B, , IS Calc ,527 , and 
Abhagess*tr% Debt v. Shtdhessart Debt, J L^B., 
1$ Calc,ol3, distinguished Scbb Narain Sinqh 
V. Binj Monu’t Trakur I. L B , 23 Calc-, 80 


-concemnic any “ tangible iinnovoablo property” 
withiu the uicaninff of s 145 of the Code of Ciunmal 
Fi-ccedurc Inquiries uuder s, 145 should b« directed 
to the question astouhich party is iii possession of 
the subject of dispute before any proceedings in 
the Court have uccu taken in the mattei Kbishka 
^ ao^B Dtrti i Teoiioeu Natu Biswas 

[I. L R , 12 Calc., 637 

11 Brace 

dure Code, 18S2,i 145—JuHiur right — lavgtble 
immoieaLU froperlg—A dispute coacermng a 
nulkur right is net a dispute concerning “ tangible 
ijnnioicable property” witliin the meaning of a 145 
of the Code of Criminal I’roceduie, and canuot be 
inquired into by a Slagistrateundei the pruiisious of 
that section AHUMD Moti Dabia < btiUBKOMon 

[I. L.B.la Calc, 179 

12 Dispute concerning ferry 

including land and wfltei over which it 
plies— BiyAt oj Jerrg — CrinundZ Frocedvre Code 
(Act V of 1893), 3 145 — The right to a ferry, * e , 
the right to carry passengers to and fro, canuot be 
treated apart from the possession of the lauds used 
ou either side of the stream for the purpose of land 
ingthem It is a proper case to be dealt with under 
s 145 of the Criminal Piocedure Code (Act V of 
1898) where the subject-matter of dispute is a ferry, 
including the laud and w atcr upon which the right of 
ferryis exercised HoRBrtiiUBii Nabaik SiHOn i 
LronuEswAB Pbobad Sisoh - 

£1. L. E,, 2& Calc , 188 

See LAtPnABi SI^QR i. Snsnso Naxain 

SiHon 3 C. W. N , 49 

[L li. B , 27 Calc., 882. 4 0 W. N , 013 

13 Ferry — Tangible 

tmmoteable property — Offence — JvrisdfChon of 


t ■ , £ 

j. 147. S 182 relates only to cases of onenccs,*tbat 


POSSESSION, OBDER OF CRIMINAL 

COURT AS TO — conUnued 
1 CASES WHICH MAGISTRATE CAN DECIDE 
AS TO FOSSESSION—conZinttcii 
IB acts which are punishable by law, and a case under 
a 145 IS not a case relating to an offence, Harbtjl- 
1.AB11 Narain SlROn I Bajbanq Dass 

[3C W.N.US 

14 Dispute as to alluvial land 

— Land left by drying up of riier — A Magistrate 
had jurisdiction, under s 318, Code of Criminal 
Procedure, 1861, to prevent breaches of the peace in 
places where the rivers have dried up The jurisdiction 
that wasouce there, under s SO, was not taken an ay by 
reason of the land having appeared, and the uater 
disappeared Suambahube 6 es 0 U i Tee Baha- 
noon 17 'W. R , Cr , 53 

15. Standing crops— Crt *nt« a Z 

Procedure Code, s 145~“ Tangible unmoieahle pro- 
perty ” — SUudiag crops ar " tangible immoveable 
property” within the meaning of s. 145 of the Code 
of Cuuiuial Procedure CAei^ Laly Mul Chand, 
I L S , li Alt , S, and iladayya v Tenkata, 
I L r ,11 VaJ . 193, followed Gansa Pbasao 
t NARAih I L R., 15 AIL, 304 

16. ' Dispute about right to 
perform service in a public temple 
— Crirntjiaf Procedure Code {'Act V of 1998), 


falls under i 145 of the Criminal Procedure Code 
(ActV of IcdS) Mubamnad Iluealiar \ Eunyi 
Chel. Mutaliar, I L B 11 Mad 323, leferrcd to. 
A dispute arose between certain classes of priests 
attached to a Hindu temple about the light ut per- 


ando'>po 3 edtothepTortsionB of 8 145oftheCodc The 
Bigh Court v,idiuanly has no jurisdiction to interfcio 
with an order under Ch MI of the CrWinal 
Procedure Code (Act V of 1898), winch is not a 
pioceiding withiu the meaning of a 435 of the Code , 
but when the Magistrate exceeds his jurisdiction 
under 8 144 cr 145, the High Court has power to 
lutcrfeie under its rcvisional junsdiciion (s 439) 
Ir be Paudcbasgi Govrai 

[LL.R., 24 Bom, 627 

17 — Dispute as to right in burial 

ground— Poifcwtott of wanayer — CrtminaZ Pro- 
cedute Code, 1572, e 530 — A case in which several 
persons dispute about ,the proprietary right in a 
burial ground should be tried in a Civil Conrt, and 
does not properly come under s. 530 or s 532 of the 
Ojde of Criminal Procedure , and an order of the 
Magistrate that he found the manager lu possession 
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POSSESSIOIST, ORDER OP CRIMHiTAD- | 
COURT AS TO — continued. j 

1. CASES WHICH MAGISTRATE CAN DECIDE I 
AS TO PO.SSESSION— 

on behalf rf cue of the’ proprietors was set aside* 
Kassim Hassim Soorty V. Abeahim Soleman 

[25 W. R., Or., 24 

IS. Dispute as to a number of 

plots of land governed by same circum- 
stances — .Action of Jlfaffisfrote only ‘is regards 
seme plots — Criminal Procedure Code, 1S72, s. 530. 
— A dispute having arisen as to the possession of 109 
plots of land to which a claim to possession was made 
by the raiyats of village A on the one hand and by the 
raiyats of village B on the other, the Magistrate 
instituted a proceeding under s. 530 of the Criminal 
Pioccdurc Code in respect of all the 109 plots, but, 
having taken evidence, dealt in his order with twelve 
only, directing that the raiyats of village B should 
be Kept in possession. Held that, it appearing that 
all the 109 plots were covered by the same state of 
circumstances, the Magistrate had exercised a sound 
discretion in acting as he did. Aziii MoIiBA «. 
Satoo Poeajtanick . . 10 C. L. R., 523 

19. — Dispute as to property of 

wbieb eacb of two persons' claimed the 
wbole without allegation of joint possession 
— Criminal Procedure Code, 1S72, s. 530. — Where 
each of two pai'tie.s claimed the same share of certain 
property as a whole estate, ueitha- alleging that the 
other -was joint with him in nny way, and the 
Magistrate, without reference to the right of posses- 
sion, went into the question of who was in possession, 
and maintained the possession of the party found 
in possession, the High Court held that the case fell 
under Act X of 1872, s. 530, aud saw no necessity to 
interfere with the decision- BraKATH Sahco r. 
Ettghoonath Pekshat) 25 ’W. R., Cr. 16 

20. — Dispute regarding joint 

property — Criminal Procedure Code, lS6i, s. 318. 
— The decision of the Deputy Magisti’jite was 
quashed, because the pioperty in dispute being ijniali 
he had no jurisdiction to try the dispute under s. 318, 
Cod'- of Criminal Procedure, but ought to have pro- 
ceeded in the manner laid down in Cii’cular Order 
No. 10, dated 16th April 1863. (-OIVOK Chvkder 
E ov r. Eaj Mohttk Bose . 17 "W. R., Ci*., 33 

See Eaubunginee Dossee v. Gooeoo Dass Eoy 

[17 W. R., Cr., 9 

21. Criminal Pro- 

cedure Cade CAct V oj 1S9SJ, s. 143— Joint 21 osses- 
sion — Jurisdiction of Magistrate. — S. 145 of the 
Criminal Procedure Code decs not apply where two 
parties- are in joint possession of the property in 
dispute and one of them tries to evict the other so as to 
endanger the puvdic peace. S. 145 of the Code contem- 
plates a dispute between two parties each of w'hich 
asserts tho right to bold actnal possession of property 
as against the other aud not a dispute between a 
party claimine^ to hold joint pcssession aud another 
contesting such right. Taeitan Bibee v. Asaiivdm 
Bepaei .... 4 C.W. IT., 428 


POSSESSIOET, ORDER OP CRIMINAL 

CODRT AS TO — continued. 

1. CASES WHICH MAGISTRATE CAN DECIDE 
AS TO POSSESSION— eoniiiHMerf. 

22. Criminal Pro- 

cedure Code, 1882, ss. 143, 147 — Dispute as to, 
immoveahle 'property — Collection of rent.— A. 
dispute existing between one of the co-sharers of an 
undivided estate and the lessee of another co-sharer 
as to tho right of the latter to collect rent, suchright 
being denied on the ground that the lessor was- 
nr.t in possession of her share, an inquiry was made 
under Ch. XII of the Criminal Procedure Code, 
and the lessor was declared to be in possession of her 
share. Seld that the provisions of that chapter 
were not .applicable to the dispute in question. Beni 
Naeain V . Acheaj Nath .'I. L. R., 5 All,, 60T 


23. Land held hy co- 

sharers — Dispute on erection of edifice hy one 
without consent of other —Criminal Procedure Code 
(Act X of 1872), s. 530. — A, a joint owner of a parcel 
of laud, erected on it an edifice without the consent 
and against the will of B, another joint owmer. A 
dispute having arisen in consequence, the Magistrate 
held an inquiry, and made an order under s. 530- 
of the Criminal Procedure Code, awarding to A ex- 
clusive possession of the part of the land on which tho 
edifice had been erected. Meld per 5 Aoxsoy, J„ that 
such order was erroneous, as the matter was not one to 
which s. 530 could .apply. Ehpeess r. Eajooohae 
Singh . I. L. R., 8 Calc., 573 : 1 0. L. R., 352 

[2 C 1*. R., 62 


24 . — Dispute as to building site 

— Persons not parties to proceedings — Criminal 
Procedure Code, 1832, ss. 145, 147. -In a suit to 
recover a building site, an injunction was issued by 
the Court restraining the defendants from building 
on the laud pending the decision of the suit. On 
appeal, the injunction was dissolved on the ground that 
the defendant was in possession. Subsequent to this- 
order, the District Jlagistrate, on the complaint of 
the plainfiff ag.aiusb the defendant, passed an order 
under s. 1-35 of che Code of Criminal Procedure, 
declarius that K and 7' were in possession, and for- 
bidding all disturbance of their possession until the 
decision of a Civil Court. Mela that, A and N not 
bciu"- parties to the proceedings, theordcr w.as illegal. 
Meld also that, if a breach of the peace appe.ared 
likely to occm-, the proper course was for the Magis- 
trate to take security from the party from whom a 
breach of tho peace was apprehended, but that it was 
not illogjil for the Magistrate to proceed under s, 145 
or s. 147 of the Code of Criminal Procedure. Subba 
7 - Tbinoaxt . . I. li. R., 7 Mad., 469 


25 Complaint as to disposses- 

sion of land not involving likelihood of 
breach of peace — Criminal Procedure Code, 1898, 
s. 145 . — Where a proceeding under s. 145 of the Code 
of Criminal Procedure (Act V of 1893) w.is instituted 

upon a complaint of the commission of various offences, 
none of which necessarily involved a breach of the 
peace, but included dispossession of land,_-j7eW 
that the Magistrate was not justified in taking pro- 
ceedings under s. 145, Criminal Procedure Code, but 
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POSSESSIOIT ORDEB OP CBIMUTAL 
COUBl AS ’lO—ctnUnued 
1 CASES WHICH MAGISTRATP CAN DECIDE 
AS iO POSSESSION— 

the proper course for him m js to try the complaint of 
the offences char ed audintheeic t of the complain 
con 


cf the Code order the rest rat on of the Knllo Iho 
complaioaut Kesit a7ifli KBSawAB SiKcm • 
Mon ^lOLLAU 4 O "W IT ♦ 57 

2 TIEELIHOQD Oi BREACH OP TIE 
PLACE 

20 — Disputes coneernmg land— 

Crmtnal i reeedure Code (Act S of 1882) t 145 
and t 107 — Procedure — Where a dispute likdy to 
cause a breach of the peace eiiats concerning pobs a 
Bonrfland j rocecdings under s 145 and not under 
B. J07 of tl e Criminal Procedure Code, should be 
instituted DoiEGOBiHS CBowshbe o DoiNu 
Kbas L X. R , 25 Calc , 659 

Ijr THE MATTZB OJ THE PFTITION OP LkBAtf 

SraoH 3 O W N , 2Qe 

BEJOT SiaGHA Neogi t Eupbess 

[3 0 W 17,403 

a7 Inquiry— Cfiftt flcZ Procerfttie 

Cede 18BJ s 51^— No inquiry should be made ror 
order patted giving postettiou to oat tide or the other 
under s 818 of the Code of Criminal Procedure 
save on the luppositiou that the dispute is likely 
to cause a breach of the peace QoEEtr v Sokaooi 
i-ab 2W B,Cr,44 

28 Order not made 


Procedure s 530 Shoiitdoo Nosexo , Buwo 
Lai>i<Jhaii 26 W B., Cr,21 

29 Crtfmnal Pro 

cedure Cone 18Bt Ch XXH — The inquiry coj 
tcmplated bj Cb XXII of the Code of Cnmi al 
Procedure was a perional inquiry by the Magistrate 
•who makis the order Akohtmopb 

[4 Mad, Ap, 20 

Antthdee KOOEB 1 SOOSAET Kooeb 

[9 W R., Cr , 04 

30 Fowerof Magistrate — Cr mx 

nal Piocedure Code 1872 s 530 —The pow r guen 
to *1 Magstrateto make a binding declaration as 
to the pcssCBS on of any property is an exceptional 
one and s 580 of the Criminal Froccduie Code 
limits the exercise of that power to cases m i hich 
the Magistrate is satisfied that a d spate likely 
to induce a breach of the ^cace exists it is this 
likel hood \ ith the consequent necessity fer immc 
diatc actic which alone warrants action by the 
Msgisti-atc ly rns arAXXBB op the eeiitioit of 
KpspM) Nakain Bnoop 

[I X B , 4 Calc , 060 3 C X. B., 651 


POSSESSION, ORDER OF CRIMINAL. 
COURT AS TO— co«<iB«eef 
2 LIKE1 IHOOD 01 BREACH OF THE 
PEACE— co« tinned 

Akoittmous Cass 4 M^d., Ap , 40 

3L 
trate 
» S30 

rag under s 630 of the Criminal Procedure Cede, 
it 18 ucussaiy that he should be satisfi d that there 
exists a dispute concerning land which is likely to 
induce a breach of the peace i e there must be 


that it 18 probable a breach of the peace may occur if 
proceedings under g 530 be not taken Damodijb 
Bidstauddb Mobaeatbo » syamasdnd Det 

II L R., 7 Calc ,386 8 O L B, 514 
32 D epuie Itlcely 


to cause a bread of the peace and that the sug 
grsted apprehens on of a breach of the peace is not 
merely coloorablc and made to induce liin to deal 
with matters properly cognizable ly the Civil 
Court iK TOE MATTSB OF OOBOT CHABDBA 
Moosebjse Obbot Cbaesba Mooesbjee t 
MouAUsn Sabib 

[I L E , 10 Calc, 78 13 0 L B., 410 

33 F\ /« B ’breach Cff 

peace —There bciog no present da ger of a breach of 
the peace the fact that such a breach is likely tc 
take place t a future titno will not justify a Magis 
trvtc in making an erder under s 5 0 of the Criminal 
Prccedure Code 1872 Ujia Chpew Sjantea u 
Bebi Madbub Bot 7 C L R , 862 

Contra Queen r MonsBU Cbusdeb Box ' 
[24 -W B , Cr , 67 

34 — Crirnxnal Pro 

cedure Code 1872 e 530 Order made on \nsuffi- 
cxent mater at— Order tcithoKl juried chon — Where 
U e proceeding recorded by a Magistrate under s 530 
of tl e Cnm nal 1* ccedure Code is based on materials 
which do not disclose sufficicut grouud fm cons der 
lug that a breach of the peace is imminent an order 
c^rag upon tl 0 parties concernea iii the dispute to 
attend in Court and gn era a written statement of 
th rresjcctive claims in respect of the fact of 
actu may be 

s«t hundes 

Mai 

[4 C X B , 483 

35 — Cr mtval Pro- 

eedetre Code 1801 s 3i8—Qrounds for belief xn 
I helxhood of breach of peace — Under the proi isions 
of B Sl8 of the Code of Criminal Procedure the 
Magistrate should specify (he nature of the luforma 
tion recmied by him and state the principal facta 
which by the exercise of a jud cial discretion ho 
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POSSBSSIOH, OEDEE OE CEIMINAL 

COUET AS TO — continued, 

2. LIKELIHOOD OP BREACH OP THE 
PEACE — coHiiHaerZ. 

derives tlicrefrom and which in his judgment consti- 
tute grounds for bolioviug that a dispute concerning 
certain hind exists wliich is likely to induce a breach 
o£ the peace ; and the voobokari which s. 318 pre- 
scribes sliould plainly set out, without reference to any 
other documents at all, the actual facta which consti- 
tuted the ground for such belief on the part of the 
Magistrate. In the matter of the petition ofSutJter- 
land, 9 S, L. Tt., 229 ; IS IK. J?., Cr., 11, e.xplaincd. 
In the matteu oe the petition op Kisiiohee 
M onuN Rot , . .19 W. E., CV., 10 

36. j ; liequisile evi- 

dence . — There is nothing which defines cu what 
grounds the krasiati-ate shall be satisfied, or limits 
him to bciu_' satisfied by evideuce given before him. 
In the matteb op the petition op Sutueueand 

[9 E. li. E., 229 

S. C. Setheexand r. Ceowdp 

[18 W. E., Or., 11 

Under the Code of 1861, the Magistrate had “to 
bo satisfied that a breach of the peace was likely,” 
and it was formerly hold he must bo satisfied by 
evidence. Anontmoos Case . 4 Mad., Ap., 49 

Tabapdi MoNDur. r. CnFNBER Buoosun Baueu- 
JEB 18 W. E., Cr., 74 

In the matter op the petition op Sdtueu* 
XAND . . . . 9 B. L. E., 229 

A police report was held, both under that Code and 
under the Code of 1872, not to be sufficient evidence. 
In the matter op the petition op Bhadreswaui 
Chotviiheain . . . . 7 B. X,. E., 329 

S. C. BhUDEESSORY ChOWDHHAIN r. GOBERDnUN 

Majhee 16 W. E., Cr., 17 

Elahee Kewoz Khan r. Subhrunnissa 

[5 W. E., Cr., 14 

In the matter op the petition op Shama- 
3AHKAR Mazhjidar . . 9 B. I/. E., Ap., 45 

S. C. Shamashnkhr Mozoomdar v. Anhndo- 
moyee Dossee . 18 W. E., Cr., 64 

Abhaya Chowdry f. Brae 

[6 B. L. E., Ap., 148 
15 W. E., Cr., 42 

Queen v. Bhyro Dayai, Sino 

[3 B. L. E., A. Cr., 4 
11 W, E., Cr., 46 

See also Puhdomonee Dassee r. Jug-oodumba 
* 'Dassee 25 W. B., Cr., 2 

And under tbe Code of 1872 the report of an 
Ameeu was held not to be sufficient to base an order 
upon. Queen r. Sou.uber Ahib 

[20'W.E., Cr:, 57 

Under the Code of 1872, an explanation was added 
that tbe Magistrate might be satisfied as to the likeli- 
hood of a breach of the peace on a report or other in- 
Tormation, but as to tbe fact of possession on evidence. 


POSSESSIOLT, OEDEE OE CEIMIEAL 

COUET AS TO — continued, 

2. LIKELIHOOD OF BREACH OF THE 
PEACE — continued. 

The following, however, was a later holding under 
the Code of 1872 with regard to a police report. 

37. — - — - Criminal Proce- 

dure Code, 1872, s, 530 — Record of grounds — Police 
report, Incorporation of — JSvideuce of possession — 
Evidence of title, — In proceedings under s. 530 
of the Crimiuhl Procedure Code, the Magistrate 
recorded the following words: “Whereas from the 
police report a breach of the peace is probable,” and • 
found that certain persons were in possession. JEleld 
that, although the record of grounds was unsatis- 
factory, as the initial proceeding did not contain 
within itself all which the law requires to be recorded, 
— viz,, in the first place, that the Magistrate is 
satisfied that a dispute likely to induce a breach of 
the pcaco exists ; and in the second place, the ground 
upon which ho is so satisfied, — yet that, as the police 
report from which the grounds for apprehending a 
breach of the peace appeared was incorporated by 
reference, the final order was not defective. In the 
matter or the petition op Kabi Kristo Thakub 
V. Goeaji Au Ciiowhhry 

[I. L. E., 7 Calc., 48 ; 8 C. L. B., 245 

And under the Codc^of 1882, the Magistrate is now 
to be “ satisfied on a police report or other informa- 
tion.” 

38. Police report 

setting out prohahilitg of breach of peace. — Senible — 
That a reference by a Magistrate to a police report 
which clearly sets out the probability of a .breach ,o£ 
the peace is a sufficient statement of the I’casons for 
the Magistrate’s being satisfied of tbe existence of 
a dispute likely to cause a breach of the peace, within 
the meaning of s. 145 of the Code of Criminal 
Procedure, 1882.' Goluck Chuhder Pax v. Kaxx ■ 
Chaean De . . . I. L. K,, 13 Gale., 175 

39. — — — Rxamination of 

parties— Criminal Procedure Code, 1S61, s, 318 — 
Land dispute. — ^IVhcn both the disputing parties are 
examined, and state that men were collected by their ' 
opponents for tbe purpose of committing a breach of 
the peace, a Magistrate is justified, without inquiring 
who was the aggressor or the aggrieved party, to 
proceed under s.'^SlS of tbe Code of Criminal Proce- 
dure, and to take avhatever steps are in bis opinion 
necessary to prevent a breach of the peace. Gunga 
Nabain Mittee V. Goub Soohuee Chowxhey 

[15 W. E., Cr., 85 

In cases under the Codes of 1861 and 1872 it was 
generally ruled that a proceeding stating the grounds 
for bis belief in the likelihood of a breach of the peace 
must be recorded by tbe -Magistrate. Anonymous 
Case 4 Mad., Ap., 49 

Taeaedi Mundux V, Chunder Bhoosun Banbe* 
SEE. 16 W. E., Or., 74 

In the matter op the petition op Kunund 
Nabain Bhoop . . I. L. B., 4 Calc., 650 

CQ C. L. B„ 551 
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yOSSESSIOTT, OKDEB OP CRIMINAI* 
COURT AS TO — contxnKed 
3 LIKELIHOOD OF BREACH OP THF 
PEACE — conlxnwd 
Oeijauonee V Isaoa Chpndes 

fW E.,1884, Cr,2 
Is BE Sabebe Sisan . |8 "W R,, Cr», 50 

GoTBESMEST e GaOIAAt MAHOltED 

[lAgra, Cr,33 
In the IIATTEE OB l^ASBBB LiaUOBB ROT V 
Taeini Kani Lahoei 3 B L R., A Or , 76 
[16 W H , Cr , 42 note 
QrKBV^r Bpnjbet MoiiiA 2 "W. B„ Cr , 31 
MoKBODA Dossee V QoEES 18 "W R , Cr , 4 
In the MATTES OP OsQiL Chundeb Biswas 

[1 C L R., 48 

Erg t OuiETo Naxiih Jha 

[lInd.Jur,lT S , 398 
0 W R , Cr . 61 

and tlut tlio omiBSioti to do so tvas faUt to tb« 
Magistrate’s proceedings Euambanijee BbQou t 
Tee Bahabooe , 17 W E , Cr , 63 

ilABTBir e Bbioe 4 "W R , Cr , 26 

Mdsolo V DusoA Habain Naq 

[25 -W.H ,Cr,74 

In certain cases it ivss ruled that tbo rtcuidiog of 
ft proceeding was uunccessar; Dctbiao Sisan r 
Uma P soasAD ^ 24 W R , Cr, 16 

OouB Montrs Masse t DooiLtrnn Majeb 

[22 W S, Cr.Sl 
and m one it aas doubted abetber it Mas ncceesarj' 
or not DAMODCB BIDOTADHOb JIonAPATBO I 

Stamasdnd Dst I li. R • 7 Calc , 385 

£8 C L R., 614 I 
l\o foim of piocceding was necessary JotbAM ] 
SlKQH 1 JuGKABAiK DooBEr lO W, C , Cr , 16 


only way of bringing those disputes to a satisfactory 
settlement was by proceeding under tbe section 
quoted In the Mattes of tub petition op 
Bisbessob Naeain MAUTAn SW R,Cr,83 

Under tbe present Code it is not pecessary to record 
any proceeding but the order for the attendance 
of tbe parties must show the grounds wb cb satisfied 
the Magistrate 

41. Criminal Proee 


to follow the proper procedure He must set fmtb 
the grounds on nbieb he is salufied that there is 


y 

POSSESSIOIT ORDER OP CRIMtCTAI, 
COURT AS TO— con<t««ed 

LIKELIHOOD OF BREACH OF THE 
PEACE — Continued 

a dispute bbely to cause a breach of the peace. 
In nb Panourang Gotind 

[I L R , 24 Bom , 527 

42. Crtmiaol Froce* 

dure Code ( Act IT of t^Si) s 145 — Breach of 
the peace— Police report-— Duties of Mag%slraie 


concerning them and the grounds stated by him 
must be such as to satisfy a Court of rerision before 
which such case mav be brought by aiy of the 
parties concerned Where a Magistrate in conse* 
qneuce of tbe institution of larious cases lelating 
to breaches of the peace bet veen tbe partisans o two 
n\at rftmindars had diiect d the p lice to enquire 


hft instituted it was contended amouff other things 
I til proTi 

< * I rounds 

c j ..o j V breach 

of the peace Etld that inasmuch as the police 
report contained abundant ri idctice of the likslihood 


existed DiiANrtrT SxNaa i Cuattbefut Siwqh 

[I li. R , 20 Calc., 613 
43 Criminal Proce- 

dure Code (Act A of 1BS2J ss 145 557— Breach 


course of a tiial it should appear from the statement 
of a witnest examined that a br<.ach of the peace is 
kkely to ensue m consequence of a dispute regarding 
land Before taking action the Magistrate is bound 
tobesatisfied from a police reporter other information 
on this 10 nt and he is also bound to make an order 
in wntin^ statmg the grounds of bis being so satisfied. 
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POSSESSIOH", OBDER OP ORTMINAE 
COURT AS TO- contiiiui'cl. 

3. PAllTIMS TO TKOCUKDINGS-i'.jmOhu.v/. 

50 . Bavtlca Qoncovncd CiimiiKil 

J.’rijC(!ihtrc Cede C IS'^:2J, s, l-li) — (niluil f'rocetdinji 
— ,ldd!!);l p<ir/!et duriiii/ tha course of I’lO proreed- 
inp, — Ik'fovi* uut’uAin^ jHOccuUiij;-. umUr d. 1-55 of 
Uie Criunnul I’rocciinvo Coiii', il in l!u> lUiiy os’ tin: 
Sru”iblnslf Slot only to' ho Hiitisiuil tlmt is iliHimto 
lilscly to cissiao is hrsivch of tlio inuco oxists, liiit ul^Oto 
isscirlisiii, art fui‘ aa fujaihlo, who are cMuariu’tl hs the 
disiHstc. Till' Mii'^isti-ale haa no pt.'Vir to juhl jiartii'a 
durhi'^ ths! s’oiiise of the psoceutiiii^ iiiihaH in the 
isisUal jnocci'tliio^ he is salistsstl tinst they are e- nees-iRit 
in the sliaputo. If In the ionise of the I'roeeiil- 
iiift-s it ajilHiU's to tlio Majjistiate that it is ai'si lately 
sieeissai-y that otlus' jiartits sliouhl he ruiuiml to 
atteiul, the i.iilv course ol'en to him is to initisteiincsv 
jsroci'uliiit'. Haul ('/luiidrii Ihns \\ Mowdutr Jlotj, 
J. L. Cah .fdO, (hsciSosul. ITioT.sf Xauaix 

SI^•siu c. lUar.SDiiA 'N akasx Si:;oii 

[L li. R., 24 Calc., GB 
1 C. \V. N., 3 

57. Pantos conoernocl, Moaning 

of — Collection of rents — HCotniudttn and tenanif 
versus rival zaiiiindarf and (ciiauls — Xecessarp 
jpai ties to proceedings under /. J iu of the Cede of 
Criuiiiial l^rcceditro — Omission to add iieressarj/ 
•parties — Addition ot'parlies during prncerdiups . — 
Thu worila in h. l'l5,of the Code of Criminal ITweiluro 
‘'partus conciriu'il" sss a disimtu do ssot sucAssarily 
mean only the partita who as'e ilisputisi'z, hnt 
incluilo also persona who are iutercated in or claiming 
a right to the property in dispute. It is the duty of 
the ilugistrato on tUo nsatcrhils hi foru him to naccr- 
tain,BO faraa he can, who arethepcrtoiis interested in 
OS' claiming a riirht to Iho projicrty in dispute and to 
give notice to than all, so that the whole inatla-, so 
far as his Court is coucenu’d, may be disposed of in 
one proceeding. Ham Chandra Das v. Monohur Hop, 
I.H. H„ 26 Calc,, ISS, a.iii\'2’rutap Xarain Sinph v. 
Hajendra Xarain Siiiph, J, L. H., 21 Calc,, 29, 
followed. Where there was a dispute as to the owner- 
abip of lands between certain znmindars and their 
teiuiuts on the one side and other 7.ainindars ami their 
tenants on the othes', and the real matter for deternsina- 
tioss was not merely which of the two parties of 
xanliudars were entitled to collect the rents of the 
lands, but alto which set of rival tenants was entitled 
to hold actual possession of the lands, and' in a proceed- 
ing under s. 145 of the Code of Criminal Procedure 
the zamindars only were made parties and not the 
tenants. jETeld (Ameeb An and STABI-Ei’, JJ.) that 
the tenants were necessai'y parties to the proceeding, 
and the emission to make them parties went to the root 
of the case and was an illegality affecting jurisdiction 
which would justify the High Court in setting aside 
the order. Phinsep, 'J. — The omission to join the 
tenants could not vitiate an order as between the 
zamindars on an objection that it was without juris- 
diction, and that no question of jurisdiction arose in 
the matter. The High Court's powers are under tho 
Charter Act, and these could be exercised only in 
respect of jurisdiction. Laeuhahi Singh v. Shkdeo 
Nabain Singh . . I. E.B., 27 Calc., 892' 

[4 G, W. E-., 613 


POSSESSION, ORDER OP CRIMIEAD 

COURT AS TO -continued. 

.T. PAIITIL'S TO PKOCKKIlINGS-coHcfmferf. 

68. Party coming in and show- 

ing that thoro Is no likolihood of breach of 
pQUco — CriminnWroccdurc Code, 1898, s. 146, cl, (5) 
— Secesmrp parlies. — S. 145, cl. 5, of Act V of ISOS’ 
doe.s not enable a ^fagistrato to add p.artics to the 
puiC(:tding.s, hut permits a stninger to come in and 
show that no such dispute likely to cause a breach of 
the peace conci rning any land or water exists er has 
c.\i'ted, and the latter does not become, nor can he he 
made, a party to the dispute which he seeks to show 
has novi r existed, iM'mAA'— Where it appeared from 
the police report that the petitioner.s were al-so con- 
cerned in the di.spnte, and the Mugi.itrate found tlmt 
they Wi-rc hrotlur.s of'thc first party living in joint 
nuss and belonging to a joint undivided family, such 
pirsons ought to have lieen made parties to tho pro- 
eeidingsunders. Uu. JA.VOKt 1 »ath Ilov c. QoEiiN- 

KnvBi;s3 . . . .3 0. W, E., 329' 

4. KOTICK TO PARTIfiS. 

50. - Obligation of Magistrate to 

givo notice. —A Magistnite professing to act 
under ,s, 115 of the Criminal Praeedure Code (Act V 
of ISOS) is lontui to bsvie notices to all tho parties 
concerntd, .“o as to give them an opportunity to put 
in tlieir nspietivo claims. In be Panohb.vng 
Govind . . , I. E R., 24 Bom,, 527 

60. Right to notico—Parlies io- 

praceedinps —Serrice of notice — Co-sh-nrers. — In a- 
proceeding under s. 31S, Act XX'V' of 1801, there is 
nothing in the law which makes it necessary for tho 
Magistrate to servo notice on all the co-sharers in an 
estate which may form the subject of the dispute. 
In xhi: matteb or the eetition op Gabinda 
C uANDK.A Ghose . . . 9 B, E. R., Ap., 39- 

S. C. Gouind Chundeb Ghose r, Anhndo Chitn- 

jjEU SiucAB , . .18 "W. R, Cr,, 54- 

01 . — Sorvico of notice-;-Cr«H»i»a^ 

^Procedure Code, 1861, s. 313 — Service of notice to 
attend. — The mere service of a notice upon .a mofas- 
sil naib who takes no steps wluitevcr to consult his 
employer or act under his directions is not such a 
notice as is conteinplctcd by s. 318, Code of Criminal. 
Procedure, in a case of dispute regarding possession s 
of land. Rajibunginee Dossee «. Goonoo Doas 
Roy 17W.R., Cr.,9 

02. — ; — = Order under s. 530, 

Criwinal Procedure Code, 1872, to whom addressed. 
— Qumre — Whether an order under s. 530, Criminal 
Procedure Code, 1872, can be dhected to others 
than the iinsu'ccessfnl party to the proceedings under- 
tho section ; or whether such an order could properly 
be directed to tho public at large. In the jiatteb- 
OP ROBO KiSHOEE CnUCKEKBirTTY 

[7 C. L. R, 291 

63. Nature atidform 

of notice — Intervenor. — Although no particular mode 
of givins: notice, calling upon parties to attend under 
this section before the Magistrate, has been provided, 
yet the language of the section indicates that the- 
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POSSESSIOK, OBDEB OF CEIMIKAL 
COUET AS TO — cunltnued 

4 ^OTICE TO PARTIES— cottcZuffecf 


CcJe for alloving au liters encr to come lU in the 
Huddle of proceedings held by a Jfagutrate under 
s 530 of the Cnininal Proceduie Code lb72 lu 
THE MATIEB OP THE PETITION OP KHMIND IhABAIN 

Bboop I. I» E , 4 Calc , 650 3 C L B , 651 

5 EVIDEhCE MODE or TAKlhG, ETC 

G4 Oraleuidonce — Ifefentunaiton 

of yt eslton cfpossesnon — Oral evidence is the pnn 
cipal matter upoii winch Ma^jiatrates can proceed m 
determining a question of poescssiou under theCodc of 
Ciiminal Piocedure Gobind IiAhtu Rai Autrep 
Nauth Bai 5 W E , Cr , 79 

66 — WitOesses — Cf»«i nal ProeeJure 

Code ISGt « SXS~r.tamtnaUon of wttnettes —A 
Mogislrnte proceeding under s 3l8 of the Codo 
of C iminal Proceduie la hoind to examine any 
witnesses tendered m support of tlie respective claims 
to actual pcssess on of the lai d m dispute before 
passing an Older Anonsmocb 6 Mad , Ap , 4 
ASTJKPnft KOOEB t SoNAET Kooeb 

C0 W E , Cr , 64 

08 Cnmtttal Proee 

dure Code J882 a liS—frocedvre. under that 
see^ten — Attendance of icttneaaea—Proceea to en 
/ 0 }Ctf —Proceedings under e l4&ofthe 

Ciiminal Procedure Code should on all points of pro 
cedure bo regarded as summons cases and altbougb 
it IS discretionary «itU a Magistrate to issue a sum 


where such rtfisal is made it is incumbent on the 
Magistrate to rccorl bis reasons for such refusal Ik 
THE uattEb os the PETITION 05 Hubehdbo Naraim 
SiNQH CnowDHBT I Ii B , 11 Calc i 782 

67 Criminal Proce 


IB the duty of the Magistrate to issue processes 
for the attendance of such witnesses as the parties 
may desire to call, unless he can sho v good reasons 
for not doing so llurtndro 2\aroin &inyh Choio 
dhry V Ehobam Frea Earuani 1 F B 11 Ca^e , 
762 followed Bah Chandha Das r MonohHb 
Rot I I. B., 21 Calc ,29 

68 Svxdence on 

oath — Actval possession — In a pwecding under 
B 318 of the Criminal Pioccduie Code 1861, to 
determu e the nght of actual possession, it is neces 
sary that the evidence should be tahen upon oath 
Queen v Kau Chakdsa Shah 

1.7 B li B., 322 16 "W B , Cr , 13 


POaSESSIOlT, OEDBB OP CBIMUTAL 
COBBT AS ^O— continued 
S EViDEhCE MODE OP TAKIEG ETC 
— concluded 

it appears not to be absolutely necessary to- 
examine witnesses at all Stmile — If examined the 
evidence should be ou oath Queen v BAiiAnir 
Kant Biiattachabjeb 

[7B L R, 324 note 11 "W E,Cr,36 


NAoOtiAH 2 W R , Or 44 

70 Alode of record 

tng evidence — Disjiute likely to cause breach of the 
peace — laan inquirj unders 8°0 ActVoflSTS asa 
preliminary to an order relative to land about which 
there la a d gpute likely to cause a 1 reach of the peace, 
the CTidicnce should be recorded by the Magistrate in 
the manner provided by s 3i4 KnETTBBiiONEE 
Dossbbv Sbsenath Sibcah 11 B D B,Ap,5 

72. J^egZect to obey order to 

put m statements— CrimiBci' Procedure Code, 
J86I s 3J6— When m a case under s 318 Code of 


statements Ik tub mattes of Gonnos Csunhes 
Mttee 11 ■W R , Cr, 9 

72 Irregularity in taking evi- 

dence — Taking evidence m iteo cases together — 
Righitoteparale tnqMri — Two investigations under 
B 318 Code of Criminal Procedure 18G1 werebefore 
a Magistrate who after decidi ig one of the cases 
remarked ou the 01 her that because the lands ad;ioined 
be had taken the ev dence in the two cases together 
and found »t unnecessary to continue the inquiry 
furthci iftld under s 40i that the parties kept 
out of possission were ent tied to a full inquiry 
Watson* Co i SrB\ 0 M 0 TBB 8 W B,Cr,63 

6 DECISION Op MAGISTRATE AS TO 
POSSESSION 

73 Objection to decide question 

of possession — Procedure by May sfraie —In a 
case of disp ttd possession hkcly to lead to a breach 
of the peace theMag strate instead of merely binding 
down the parties to keep the peace an I dcclming to 
interfere further is bound to dispose of the questiou 
of possissioa under s 318 Criminal Procedure 
Cod 1861 Ik tqb uattee op the petition op 
Akuntihatii Bot 4 W R , Cr , 12 

74 Bower to decide question, of 

posseasiou — Recognizance to keep peace — If a 
Magistrate is satisfied that the circumstances require 
it he may make an order under s 318 of the 
Code of 1801 notwithstanding that he has takeu ro 
cognixancca under s **82 In the matter op 
THE petition OF SUTHEKlAull 

[0 B I.. B , 229 18 W R , Cr , 11 
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DIGEST OF CASES. 


( C,'8S ) 


.POSSESSION, ORDER OP CRIMINAD 
COURT AS- TO -coniinue<L 

0*. DECISION OF MAGISTliATE AS TO 
I'OSSESSION — confinuctl, 

75 . Quostiou fox’ dociaion— -Pwi- 

scssiuii — 'Title, — la IV ca-so of ilisputeil jiDi-xusaiou of 
land, tin) Miij;iatrate should look to ijossi-adoni not to 
ri^bt, i.e., ui.viut,iiaint; in pofaeniioa tbo party in 
poiscbsioii, and forbiddiu;^ disturbance of jiosscydon. 
GiiUAXioxia: v. Isui’ii Cudnuuu 

[W. R,. 1864, Cr., 2 
In 111; S.S.UUUI: SiNtni . 0 W. R., Cx*., 60 

Govkknmb.st c. GitoiiXic MAitoMUj) 

[1 Agi-a, Cr., 33 

lino. r. OixmroNAua'ii .Tit a 1 

ri Inti. Jur.. N. S., 300 S 
0 W. R,, Cr., ,61 j 

70. Crii.tiiKtl Trace- - 

fttire Cade, JSiil, s, 3/if — Itufi/ of' Atai/i^tritte , — A j 
AIiv;jiatrate, umlir s. 31S of the Crlunnal Fro- 
Cfdnrc Code, ia to imiuirc into the ijuvaliou who 1 
is ia iictual ]> 0 '>si.'Sjio:i of the i)ro[)>'rty in disjmtc, [ 
without conbidn-in;^ how that pojsia.iion had bceii j 
obtained. Dodxuu lIusANO JauasJI r. Futi. | 

[6 Bom., Cr., 30 j 

Bavctji Jaojivay r. .M.unsTit.tTi: ov ICitnuA ; 

[4 Bom., A. C., 153 J 

77 . Duty of Magiati'atotomaia- I 

tain poasosaion ovou when coutrai'y to for- j 
mor order of anotlior Mugiatrato.— Where a 
llapistrate found that an order of his predecessor j 
niade two years previously with regard to iwisessioii j 
of certain land had net been eeinplied witli, he en- j 
forced the order and chanpied the iioistssion in accord- : 
aneo with that ordei’. Held that the iMa^jistrato ! 
oujiht to have niaiutained the p.'.ssession which he ; 
found, even if it wa.s inconsistent with his predeces- 
sor’s order, and that he ought not to have taken any ■. 
steps in the matter, unless some one actually iu l>Os- j 
session, and guaranteed possession by tliat order, came j 
to complain to him that his possession was threatened. ' 
or that he had just been forcibly tui-ncd out, and ! 
asked isi pursuance of that order to be imnnhiined in 
possession. Quedn r. Pkotau C/ianpiia Bauooau 

[21 W. E., Cr., 2 

78. 'Nature of order — Illegal dis- 

possession. — A ^lagistratc has no authority to re- 
store to possession a jicrson who has been illc.gally dis- 
possessed. He must declare the jiarty in actual pos- 
scssiou entitled to retain possession until ousted by 
duo course of law. and forbid all disturbance of such 
possession iu the meantime. IS am-tkedijn Doodey o. 
Lociiiionee Dadea . W. R., 1864, Cr., 5 

Dooiuuk Sinoh r. SiiiEBA . 3 N. W., 171 

Queen v. liiAimANUEE . 7 "W. E., Cr., 20 

79. — Jurisdiction oj 

2Iagistrate — Order made Ig a Citnl Court — Power 
of revision hg the High Court, — It is the duty of 
•the Magistrate when the right to possession has been 
declared within a time not remote from his taking 
proceedings_ under s. 145 of the Criminal Procednro 
•Code to maintain any order which has been passed by 1 


POSSESSION, ORDER OP CRIMICIAL 

COURT AS TO -CO, ilinucd, 

G, DECISION OF illAOISTllATE AS TO 
FOSSESSION — continned, 

any competent Court -, and tlu’njforo to take proceed- 
ings which necessarily must have the effect of 
modifying or even c.uicelliug such orders is to assume 
•v jurisdiction which the law doc.s not coutcmplate. 
The p-iWer of revi.sion to he twercised by the High 
Court is limited to matters of jurisdiction, that is to 
iuiy’, to Ciises in which it is found that the Magistrate 
by taking proceedings under s. 145 has acted with- 
out jurisdiction. DoMi.vc Koeu v. JlAviESWAiii 
Kokui alias Di’tl.N Saueiia 

[I. L. R., 26 Calc,, 625 
3 C. W, N., 461 

80. Procecluro — CrtmiiuU Proce- 

dure Code., 1872, s, 530 — Ucathof oneoj the parties 
Lefore lermin itinn oj' proceedings. — On the death of 
one of tlie jierooiis concerned in a matter under 
s. 530, Code of Criminal Fr.,cedure>, just before those 
procceilings te-niiinated in favour of that person and 
another, though it would he more regular for the 
Magistrate to jKJjtp^ne the proceedings and make Ins 
repre-sentative a ixirty in his pl.ice, the pr.,cecdmgs 
are not uiciaB,»r)ly bad, aince the death has prejudiced 
no one. I.n the Ar.xrTEJi of Annonuouoxei: Deeeb 
c. Lt’ClUiON PniiauAD Gouo . 2 C. L. R., 204 

31 . Dispossoasion— Pro- 

cedure Code, 1872, s, 530 — Illegal dispossession — 
Ouster without authoritg of Civil Court, — Ouster by 
one personof another lawjfully in ijosscssion of property 
confers no rights on the former which can bo recog- 
ni'zcd in proceedings taken under s. 530 of the 
Code of Criminal Procedure. The Court should refer 
back to a tune pi-evious to the ijuarrel when such 
{xosscssion was peacefully enjoyed by one or other of 
the disputants. In the iLVTTEii of the fetition 
OF Mouesu Chunheu Kuan 

[D L. R., 4 Calc., 417 

82. Ontis Probandi— Cz-imi/ial 

Procedure Code, 1S72, s. 530, Effect of order <<nder. 
— The effect of an order under a. 530 of the Criminal 
Procedure Code (Act X of 1872) is to declare 
the person in whose favour it is made to he iu posses- 
sion at the time of- the proceedings had under the 
section, and to cost the burdeu of proof xxpon his 
.•idvers;:ry in an ejectment suit; but such an order 
can decide nothing as to how that possession was ob- 
talue'd or as to antecedent possession. Bootee Siiigh 
V. Tluroluns Xaruin Singh, 7 IF, It., 211. com-' 
moutedupoa. Nobo Cooitab Dass c. GobindChun- 
DEB Roy . . . . 9 C. D. R., 305 

83 . — Keeping person in posses- 

sion to reap orop — Criminal Procedure Code, 
1872, s. 530.— A iSfagisti-ato cannot, under s. 530, 
Code of Criminal Procedure, order that a person 
be kept in possession until he has reaped the crop 
standing on the- ground, and then that he shall give 
way to another. When there have been long- pending 
disputes iu the Courts, he should determine who was 
iu peaceable iJossessiou when they commenced. IN 
the matteb of Bunvtabi LAIi Missee f. Eadha 
PEHSH iJD Singh . . . 1 C. L. B., 136 
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DIOEST OP CASES 


TOSSESSIOW, ORDER OE CBIMUTAD 
COURT AS 'SO-eontimed 
6 DECISION OF MAGISTRATE AS TO 
PObsESbION —eonUfiued 
34 Nature of required posses- 


under s 530, Act X of 1872, relating to a dis 
pute for land in respect of which a breach of the 
peace 13 apprehended, is possession at the tune the 
proceedings are instituted by the Magistrate, and not 
possession at the time the Magistrate comes to his 
decision In the matteh op the pbtixioh of Pib 
THIBAU Chowdhbt 20 W R,Cr,Sl 

85. Aei»nl postes 

sion — Criminal Procedure Code (Act Xof 1682^, 
t 143 — Under e 145 of the Criminal Proce* 
dure Code, t) e Magistrate has to dad which of the 
parties is in possession of the snb^ect matter of the 
dispute a ’ » * the 

matter, ui i v Is 

identical » * » • pro 

ceedings and not at an? time previous thereto, and 
he has no concern as to bow the party then in actual 
possession obtained possession, but has only to pass 
au order retaining him in bis possession Ambibb 
t Fusbono I. L IL, 11 Calc , 365 

Gbundeb Coouab Foddab r CEtmnBB Eabta 
Ohose . I L R 1 13 Calc, 521 

86 Criminal Proce* 

Aure Code (Act X of iSS3^, a lia—Potstaaion, 
Inquiry *nto — Time at tihtch ZfaytatraU has to 
determine who was tn possession — Undisturbed 
possession immediately before dispute — la an 
enquiry under s 145 of the Criminal Procedure Code 
where the property in dispute was forest land, the 


driven aWay by those of the second, and had been 
unable to enter the forest and remove the timber 
alleged to have been cut by them , that this happened 
before the time of the initial proceedings and con* 
tinned to the date of the hearing and that the men 
of the second party bad been able to bring out of 
the forest the timber which liad been cut Upon 
these findings he came to the conclusion that the 
possession of the second party had been established 
and made an order under the section in their favour 
Meld that, hiving regard to the nature of the pro 
perty lu dispute, these facts could not constitute 
legal possession of the second party at the lime the 
proceedings vvere institated Meld further that 
in lihe cases, having regard to the nature of the 
property in dispute, and the mode in which posses- 
sion may be exercised over it, in order to find which 
party was in possession when the proceedings were 
instituted, it is necessary to inquire which party was 
in undisturbed possession of the land m dispute by 
felling timber and removing the same without ob- 
]ection on the occasion immediately preceding the one 
on which the dispute arose , aud wliiehcFer party be 
found to have been lU possession on that occasma 
Tpn IT 


POSSESSION, ORDER OF CRIMINAL 
COURT AS TIO —Continued, 

6 DECISION OP MAGISTRATE AS TO 
POSSESSION— c(5»/t«Med 

should be presumed to have possession at the time 
when the proceedings were commenced, Jagat 
RisiroBE VCHABjrACnoWDHHBii Khajah Asban- 
uEiiAQ Rhas Bahashb L L R , 16 Calc., 281 

87. Crimina? Proce- 

dure Code, 18S2, s 145— Magistrate to determine 
who was in possession at what time —Under s 145 
of the Code of Criminal Procedure (Act X of 1882), 
a Magistrate is required to decide which of the parties 
between whom a dispute exists is lu posses&ion of 
the subject of the dispute at the time when the 
M'lgistrate decides the question of possession and not 
at any time previous thereto In the matteb of 
U ncHAFA . I L R., 15 Pom , 152 

88 Criminal Proce- 

dure Code, s 145 — Order for tnierim possession — 
Point of time at uhteh possession it to be looled at 


tnte decided a quesims of possession under s 145 
upon evidence taken six mootbs preTiously,— Reid 
that such Older was irregular and unsustaiuable In 
THE UATISB 07 TSB PETITION 07 JAI Lal 

[I. L B., 18 AIL, 382 
8'ee Bechu ^HBiES c Deb Kdhabi Dasi 
Per PETSBBAif C J and Tbeteetan, 7 (Bau 
PINI, J , dissenting) I. L R., 21 Calc , 404 

89 Criminal Proce- 

dure Code (1882), ss 145 and m-Possession, 
Inquiry as to — rime at Magistrate is to 

determine idho toas i» possession— Order passed 
under s 14S on proceedings taken under s 145, 
Criminal Procedure Code — Attachment of property 


It IS impossible to lay down any hard and fust rnU 
which may be applicable to all cases as to tha 
exact point of time to which an inquiry under a 145 
must be directed, aud the time at which posses&sn 
must be found in one party or the otlier mui4 ^ 
governed by the facts of each particular cue. Xfl 
hold that the Magistrate is precluded from 
into anything before the date wJicn he actai3r 
roeac<4 his own proceedings might la i/- X tmtz 
lead to a person who has been actmg 13 33 
warrantable manner misusing the 
to enable him to carry oat a h.. j 

proper scheme which could nerer Lm 
intention of the Legislature. In » 
e 145 regarding ;i dispute bet»*;-a trv paT-iaXr- 
cenung certain coUienes, jt s^^ea-ndl tUiot t_e- iast 
party were certainly in Ui rriZiim^f 

which contained the office iMt lusuwa* ^d:±isn 

collieries was transacted, and ua 5s*.i 
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/ 

POSSESSIOISr, ORDER OP CEIMIlirAE 

COURT AS TO— continued. 

6. DECISION OF MAGISTRATE AS TO . 

POSSESSION— con^tiiMecZ. 

books and papers of the business \Yere kept, and that 
the second party had during a period of about 
fourteen days prior to the commencement of the 
proceedings succeeded in obtaining possession of the 
pits, wh irvcB, tramways, etc., of the colliery by 
M'hat the Court considered to be a high-handed and 
improper scheme, and acting in an unwarrantable 
manner. '1 he Magistrate, considering himself bound 
to fiiid who was in' actual possession at the date of 
the commencement of the proceedings by himself, 
passed an order in favour of the second party. JTetd 
that such order was bad, and that, as the second party 
was undoubtedly not in possession of the whole of 
the property in dispute, and the efiect of it was to 
place them in possession of the portion that was in 
the possession of the first party, the piopcr order to 
make under such circumstances was one under a. 146, 
attaching the property. Katkas JnEHRU CoAi, Co. 
V. SiBKEiSHTA Daw & Co. I. li. E., 22 Calc., 297 

90. Criminal Froce- 

dure Code flSSSJ, ss. 145 and 146 — Possession, 
Inquiry as to — Time at which Magistrate is to 
determine who is in ‘possession— Presumption. — A 
Magistrate, in making an order under the Criminal 
Procedure Code, ss. 145 and 146, must inquire into 
the question which party was in actual possession at 
the time of the institution of the proceedings, and not 
at the time when the order is made. In making this 
inquiry, the Magistrate may presume that, w&n a 
vendor sells part of a property, he retains all that 
he does not sell. Agea Bank v. Leishman 

[I. L. R., 18 Mad., 41 

91^ ; Final order 

against persons not made parties — Criminal Pro- 
cedure Code ('1898J, ss. 145, 146. — A final order 
under s. 14*i, Criminal Procedure Code, cannot be 
made against persons who were not made parties to 
the proceedings under s. 145, Criminal Procedure 
Code, or who were in the case regarded by the 
Magistrate as such, though notices had been issued 
upon them to file written statements and they had 
only entered appearance, but had done nothing else. 
Jakoki Nath Roy r. Qheen-Emfeess 

, [3 C. ■W. N., 329 

92. — Criminal Proce- 

dure Code, 1872, s. 530 — Parties in possession 
through raigats. — The Criminal Court has jurisdic- 
tion, under Act X of 1872, s. 536, to determine ques- 
tions of contested possession between parties who are 
not in immediate possession of the subject-matter of I 
dispute, but claim rent from tenants wbo actually 
occupy it. Nobin Chuhdee Koondoo v. Jogen- i 
BEONATH Bhuttachaejee . 25 W. R., Cr,, 18 

93, Criminal Proce- 

dure Code ( Act X of 1872), s. 530 — Intermediate 
holders — Constructive possession. — ^In a case of dis- 
puted possession between two rival zamindars, con- 
structive possession through intermediate holders 
(ticcadars), to whom the miyats pay rents, is not such 
possession as, is contemplated by s. 530 of the Code 


! POSSESSION, ORDER OE CHIMIN AD 

COURT AS TO — continued. 

i 6. DECISION OF MAGISTRATE AS TO ’ 
POSSESSION— coHi!inwe(f. 

, of CriminPvl Procedure. Embeess v. Thakoob Dtab 
' Sing . . . . I. D, R., 3 Calc., 320 

84. Criminal Proce- 

' dure Code, 1872, s. 530 — Possession hy raigats , — In 
a case of dispute regarding land of a considerable area 
j in which both parties contended that they held pos- 
I session of the area through the means of raiyats, it 
was held that the Magistrate, instead of making an 
order under a, 530 of the Criminal Procedure Code 
I that the land should remain in the possession of one 
of the parties until the decision of a competent Civil 
Court, should have proceeded to consider the ques- 
tion which party was in possession of the constituent 
portions of the land, piece by piece, in the hands of 
his raiyats. M'UBHoostiDUN Shaha v. Be joy Gobind 
j' CnowBHEY . . .21 W. R., Cr., 55- 

! 95. Criminal Proce- 

i dure Code, 1872, s. 530 — Pispute letwfen owners of 
land — Constructive possession. — S, 530 of the Code 
of Criminal Procedure contemplates disputes betweeni 
owners as well as occupiers. Per Jackson, J. — 
IVliere a zamindar has let bis lands in farm, he, 
his farmers, and the occupying raiyats, are all in their- 
degree concerned in any dispute as to possession 
which may arise, and they ought to be maintained in 
possession of the interests w’bicb they severally enjoy, 
Sutherland v, Crowdy, 18 W. P., 11, cited. Pirn- 
press v. Thakoor Pyal Siny, I. L. JR,, 3 Calc,, 320, 
commented upon as having gone too far, Haeak 
Naeaih Singh v. LifCHui Box Roy 

[6 C. L. R., 287 

96. Occupation of 

trespasser — Possessioti . — The actual possession in- 
tended by Cb. XXII of the Code of Criminal 
Procedure, 1861, does not include the occupancy of a 

j mere trespasser. AnontuoHS . 6 Mad., Ap., 13- 

97. — — — ' Preach of the 

peace — Actual possession — Pecoynizance to keep 
peace. — The possession of a master by his servant, — 
of a landlord by bis immediate tenant, the person 
wbo pays rent to bim,— of the person who has the 
property in the land by the usufructuary, — come with* 
in the meaning of the words " actual prssesaion ” in 
8. 318 of the Code of Criminal Procedure, 1861. 
Them meaning is not limited to bodily possession. 
But a person is not in “actual possession^' where 
the rents are paid by the actual occupier, not to him, 
but to an intermediate holdei-. In the MATTEe oe 
tre ebtition oe Shtheebanb . 9 B. L, R,, 229 

'S. C. Sbtheebanb r. Ceowby 18 W. R., Cr., IT 

98 . — — Claim to posses- 

sion by one actiny as servant of otoners— Parties . — 
Where there is a dispute likely to lead to a breach of 
the pence concerning lauds and proceedings are 
recorded and bad under s. 5 fO of the Criminal Pro- 
cedure Code, 1872, no order should be made against 

■ one who is acting as the servant of another person 
who claims to have possession of the land, unless- 
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POSSESSION, OEDER OP CEIMINAl, 
' COUET AS ^O— continued. 

6 DECISION of’ MAGISTRATE AS TO 
POSSESSION — conUnued, 
that other person is made a party to the proceedings 
In the matxeb oj Jitbahan « Baksbitp Dhobi 

[6 C.Ij. E., 193 

80. — — Symloheal pot 

testxon — Held (Kemp J, dissenting) that, although 
symbolical possession is not entitled to ireight as 
against a party proved to be in possession, yet, in the 
absence of evidence, it is in itself deserving to he 
tahen into consideration Mungeo r. Dtjeqa Nabatn 
Na& . 25 W E„ Or , 74 

100. — CrtmttUilPro 


took into 
d that he 
if m hia 

^ ^ of posses* 

Bion, and that the mere fact that he bad considered 
and discQSScd the question of title would not in 
validate his decision on the point of possession, 
provided that there was evidence before him as to 
who was in possession Semble — In the absence of 
any other evidence of possession, a Magistrate 
0 be with 

, has been 

, a decree, 

„ ^ , VO snfficient 

to rehut such evidence of possession Uaia HABr 
V ilnuDFH Mohcm Lalii L L E, 14 Calc, 169 

101. Criminal Pro- 

cedure Code, 1872, s oZO—Symholxcal poisetnon 
under decree of Court — A ccrtim mouzah bavuig 


by the Isazir of the Civil Court into symbolical pos- 
session of the hat as ^^e^ as of the znouzah The 
judgment debtor refused to give up actual possession 
of the hat, maintaining that it was debntter propertv 
of which he was the shebait A breach of the peace 
beiogiimroinent in consequence of the n\al claims 
proceedings were taken under B 5J0 of the Ciimmal 
Procedure Ci de , and the Magistrate, finding that the 
judgment debtor was in actual possession of the hat, 
made an order maintaiimg him m such possession 
until ousted by a Cn il Court Seld (setting aside 
that order) that the Mvmstrate had no power, under 
s rsO of the Criminal Pioctdure Code, to direct the 
judgment debtor tr> be retained in possession uutil 
ousted by a Civil Court, but was bound to see that 
the possession, as giv^n by the Nazir, was main- 
tained, leaving it to the debtor to substantiate his 
claim as shebait in a Civil Court The Court accor- 
dm&h directed that the purchaser be restored to pos- 


[6 C. li E , 200 

TOl. IT 


POSSESSION, OEDEE OF CEIMINAL 
COUET AS TO—con/tnued. 
b DECISION OF MAGISTRATE AS TO 
POSSESSION— coniiniietf. 

102. Criminal Pro- 

eeduie Code, 1872 s 530 — Actual possess%on-~Pot- 
setsion of ici/e or agent . — In an mquiry under 
B S30 of the Code of Criminal Procedure, the only 
thiug to be determined la the fact of actual posses- 
sion In a dispute between the wife of a lunatic and 
the manager of his estite with regard to the possession 


to wLo was m possession It had been proved before 
him that the wife was m actual possession, but there 
was a doubt as to whether she was not in possession 
merely as the agent of her husband Jfleld that 
a. 5 0 has only to do with actual possession, and that 
the Magistrate should have decided that the wife was 
in possessio i In the uaiteb ot J itgooseshabt 
CBOWPjiBAllf . < 3 C. 1/ E., 94 

103. Criminal Pro- 

cedure Code, 1872, s SSO — Seal right to posteetion 
— ^Tbe possession in regard to whieb the Magistrate’s 
jurisdiction under s 630 of the Code of Criminal 
Procedure should bo exi rcised, must be of a real and 
tangible character M hen a party claims under a 


it may be gcod and sufficient for the purpose of 
keeping alive that right so as to be an answer to the 
pica of limitation raised id a cnil suit, is not of 
itself a sufficient possession on which the Magistrate's 
order under s 630 may be based for the purpose of 
forbidding in a distant locality acts nut necessarily 
m conflict with such possession, th ugh at variance 
with the right Bejot Nath CnATTEBJEE i. 
Bengai. Coal Compamx 23 W. E., Or., 45 

104. • ■■ Crtm ttal Pro 

cedure Code, 1872, e 530 —ZTanager in j int pos 
session — Question for Civil Court — A mooktear 
holding and managing a burial ground for several 
joint proprietors cannot make btmself out to be in 
possession foronemoie than for at other Kassim 
HA 33IU SoOBxr T , Abbabiu Solevuk 

[25 W. E., Cr,24 

105. — ■ ■ Criminal Pro- 

cedure Code {A<-t S^V oflB6tJ,t 313 Act S of 
1872, 9. 530— Certificate of almm siration—Ait 
JA VII of IS60 — A and fl had a dispute about pcs 
session of a cirtam muth A was declared by the 
Magistrate, under s 318 of the Criminal Procedure 
Code, to be in possession Subsequently, B got a 
certificate under Ait XAVII of 18C0 and applied to 
the Macistrate for possession which was given to 
him Seld tlyit the Magi8t“ate’8 order giving pos- 
session to B was imgnlar, and must be set aside 
Dhhnbaj Gihi Qoswami p '-eipati Gibi Goswami 

[2B. L R,A. Cr.,27 

S C Queen c Sbeepctt Gibi Gossain 

[11 -W.R., Cr., 24, 

10 u J 
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OSSESSIOH", ORDER OF CRIMIITAL 
CODRT AS TO — continued. 

6. DECISION OF MAGISTRATE AS TO 

POSSESSION— coKcZ«(?erf. 

See Anu-eageb Koowae v. RAMEtrcnrA Dass 

[26 W. R., Or., 16 

106. Decision based on evi- 

ence of title — Hight to possession — No suffi- 
enfc evidence of possession was produced before 
le Magistrate, but evidence as to the title of the 
erson in whose favour the Magistrate fouhd was 
iven, aud the .Magistrate based his decision upon the 
i.tter evidence, and determined the case with refer- 
ice to the merits of the claims of the parties to the 
ight of possession. Seld that, although the Magis- 
■ate would have been justified in looking to the 
vidence of title in corroboration of the evidence 
f possession, he was wrong in basing his decision 
a the evidence of title; and his order was set aside. 

N THE MATTER OR THE PETITION OF KAEI KbISTO 
HAKHE r. GoIAM All ChOWDUET 

[I. L. R., 7 Calc., 46 : 8 C, L. R., 245 

107. Criminal Fro- 

edure Code (Act X of 1882J, s, 145 — Joint Jiear- 
ng of the case of several claimants — Numher of 
lots. Dispute as io—Fractioe. — A Magistrate, 
iroceeding under s. 145 of the Criminal Procedure 
lode, in a case in which one party ^thirty-nine in 
umber) claimed to be the tenants of 708 bighas of 
ind belonging to one T R, and the members of the 
ther party (seventeen in number) claimed to hold 
he same land in separate parcels as their maurasi 
ote, tried the question of possession as between 
he two parties in one case uotwithstading the protest 
if the maurasi claimants to this mode of procedure, 
,nd decided that possession was with the party of 
hirty-nine, directing that they as a body should 
emain in possession until ousted by the order of a 
livil Court. Reid that the course pursued by the 
Magistrate at the hearing was prejudicial to the 
lase of the maurasi claimants ; and that the form of 
lis order was open to the objection that it would ' 
•ender it necessary for the party out of possession to 
nake all the persons declared to be in possession 
lefendants in any civil suits brought to recover pos- 
iession of the land. Azhn Mollah v. Satoo Fora- 
nanic, 10 C. L. R., 523, distinguished. Khthhui 
SINGH «. Uma Singh . I. D. R., 15 Calc., 31 . 

108. Criminal Fro- 

'edure Code ( Act X of 1882), s. 145 — Order 
aassed under s. 146 on proceedings taleen under 
f. 145, Criminal Frocedure Code — Fower of 
Court on revision, — Where a Magistrate has passed 
lU order under s. 145 of the Criminal Procedure 
Code, whereas the proper order in the case should 
have been one under s. 146, the High Court on revi- 
sion will make the order which the lower Court 
ought to have made. Raja Bahu v. M/iiddun 
Mohun Dali, I. L, R., 14 Calc., 169, explained. 
Reid «. Eiohaedson . i. l. r., 14 Calc., 301 

7 . NATURE AND EFFECT OF DECISION. 

109. ; — Effect of order as regards 

riglits of parties as determined by a Civil 


POSSESSION, ORDER OP CRIMINAL 

CODRT AS TO — continued. 

7. NATURE AND EFFECT OF DECISION 
— continued. 

Court — Criminal Frocedure Code (Act V of 1898), 
s. 145. — The order of a Magistrate dealing with a case 
under s, 145 of the Criminal Procedure Code (Act 
V ofjl898) should not interfere with the rights of 
the parties as determined by previous decisions of 
the Civil Court. In ee Pandheang Gotind 

[I.L.R.,24 Bom., 527 

110. Finding as to possession 

— Criminal Frocedure Code, 1672, s, 530. — A 
Magistrate’s finding under s. 530 of the Criminal Pro- 
cedure Code, 1872, is conclusive as to the question of 
actual possession. A Mamlatdar’s finding on such a 
point is not conclusive. Lieeh v. Annaji Paeash- 
EAH . . . . I. L. E.,.6 Bom., 387 

111. Pouzdari Court, Jurisdic- 
tion of — Fossession — Question of title. — The juris- 
diction of the Fouzdari Court was confined to cases 
of possession, and it was beyond its province to in- 
qube into, aud ascertain titles to, landed property. 
Mohesiuje Singh v. Goveenment of India 

[3 W. R., P. C., 45 : 7 Moore’s I. A., 283 

112. Efifeet of order as to posses- 

sion— and title of parly under order. — The 
effect of the order of the Criminal Court giving pos- 
session of real estate is merely to prevent the occu- 
pation_ being disturbed by violence, and confers no 
right or title on the party put in possession. Kadib 
BueshKhan V, Fhsseeh-oon-nissa 

[5 Moore’s. I. A., 413 

113. i Frevention of 

hreach of peace — Adjudication of title — Criminal 
Frocedure Code, 1861, CJi. XXII, ss. 318-321. — The 
object of Ch. XXII of the Criminal Procedure 
Code, 1861 (ss. 318-321), is to prevent breaches of the 
peace likely to be occasioned, and not the adjudication 
of title. In the matter of the petition of Ram 
Dott Mise . . . 1 Agra, Cr., 29 ■ 

Government v. Ghoiam Mahomed 

[1 Agra; Cr., 33 

114. — - — — Question of title, 

— In a simple question of possession, all that a Cri- 
minal Court can dispose of is the necessary right, not 
the proprietary title. Kashee Nath Kooee v. Deb 
Keisto Ramanooj Doss . 16 W.^R., 240 

GEIJAMONEE V. ISHUE Chhndee 

[W. R., 1864, Cr., 2 

In he Sabhee Singh . . 6 'W. B., Cr., 50 

Government v. Goeam Mahomed ' 

[1 Agra, C" . 33 

POEESH NaEAIN RoV V. WaTSON 

[17 •W. B., Cr., 3 

Goveenment v. Seeeftjttbb Eov 

[17 W. R., Cr., 59 

Beg. V, Omeito Nahth J ha 

[1 Ind. Jur., N. S., 399 : 6 W. R., Cr., 61 

Bafhji Jagjivav V. Magistrate of Kheda 

[4 Bom., A. a, 153 ' 
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POSSESSION, ORDER OP CRIMINAL 
COURT AS TO — continued 
7. NATURE AND EFFECT OF DECISION 
— continued 

DooEJUN SI^aH i. SaiDBA . SIT.'W., 171 
Queen « Imaji Banuee • 7 W. R , Cr., 28 

ills. Third partut— 

Dieoiedience of order — ^Wliere an order nnder 
8, 318 of the Criminal Procedure ^ode, 1861, was 
made between A on the one side and B and the 
three tenants of B on the other, declaring that A 


GorAi Buenawab \ 0 S, L. B , A. Cr , 13 i 

116. Nature of Magistrate’s I 

order — Criminal procedure Code, ISSl, e 318— i 
Execution of decree ly Ctvt2 Court — A Magistrate 
IS not competent to interfere, under s 318 of the I 
Code of Criminal Procedure, with the execution of a | 
decree of the Civil Couit When a Civil Court 
decree has been passed regarding the whole or any ■ 
portion of disputed land, it is the Magistrate’s duty ' 
to maintain thatdeciee, andhecannot again institute, 
under 8 SIS, proceedings regarding tbo land covered 
by it.‘ Rai MonuK Rot c Wise 

C10 W. Il.,Cr,24 

117 . - — Lecree of Cml 

Court for pottestion —A. Magistrate ought not to 
interfeie, under s 318, Code of Cnminal Procedure, 
1881, with the execntion of a decree of the CimI 
Court. If called on to interfere at all, because be is 
apprehensive of a breach of the peace, he should, 
under s. 319, maintain in pcssession the person who 
has been actually put in possession by a decree of the 
Civil Court Shaua Soonseet Bebia v Jabdine. 
Skinneh a Co. . . 0 "W. B., Cr , lo 

118. — Beettlance to 

execution of decree — A Cnminal Court ought not to 
interfere in cases where a purchaser uadcr a decree is 
reeisted in getting actual possession of the property 
which he has bought, the procedure to be adopted in 
such cases bemg that provided in Cb XIX of the 
Civil Procedure Code, 1861. Pbatao Sinou r 
FuzooL HossEiN . . OC. 1(.B,2O0 

119. CrtB»»«a? Pro- 

cedure Code, 1872, s 530 — The object of Act X 
of 1872, s 530, IS to prevent a breach of the peace 
by retaining in possession the party already there 
until such time as the Civil Court can pronounce on 
the two con&ictmg claims. When a Civil Court 
decree is once passed, the right as between the 
litigants 13 decided, and there is no more place for a 
summary order which proceeds, not upon title, but on 
mere possession Raneequbqe Coal Association 
t. Hek Ball . . .24 W. E., Cr., 17 

120. Criminal Pro- 

etdure^Code, 1872, t. 530— Duty of Magistrate at to 
enforcing decree of C»r»i Court — ^\Vher 0 a decree 
has been passed by a Civil (^urt determining the 


POSSESSION, ORDER OF CRIMINAL 
COURT AS TO — continued 
7. NATURE AND EFFECT OF DECISION 
— continued. 


the Code of Criminal Procedure to decide afresh upon 
the question of possession Nat Mokun Boy v 


Munols . 7 C. L R , 610 

121 Power of Magistrate— 

Belitery of possession in execution of decree of Cici I 
Court — The act of a process peon, delivenng over 
possession of the disputed iaud to the purchaser as 
part of a tenure sold in execution, does not take away 
the power of a Magistrate to inquire into the question 
of possession between the parties under s 53D, Cnminal 
Procedure Code, 1872 Nobin Csundeb Koosdoo 
t JoQENDEONATS BnCITAOnAEJEE 

[25 -W. B , Cr., 18 


can determine onl> the fact of actual possession 
In tsb 2JATIEB ot Leela Nund SiN9E 

[1 C. L R . 278 
123 ■ — — BuitinCmlCourtforpos- 
sesaiou . — Proof of title — Criminal Procedure 
Code, 1851, s Sl8 — 8 318 of the Code of Criminal 
Procedure does not mean that aay party who 
can show m the Civil Court a possession prior to the 
Magistrates award shall be entitled to have the 
award set side and to be put in possession, but only 
that the party out of possession must prove title. 
Shib Pebsad Rot i Rughoonath Singh 

[■W.R,1864, 205 

124. Tenant dispos- 

' 8, Cr>mt‘ 

0 sue for 
. by lorder 

■ of Crimi* 

> _ eversal of 

that order in order to recover possession LucEnES 
Dbbea Ceowuhbain t Gooeqo Doss Sein 

fW. B., 1884, Act X, 64 

125. Award of pos- 

leseton under s, 318, Criminal Procedure Code, 
1861 — Bffect of, on sulseguent suit for posses- 
sion — An award under s 31S of the Criminal Pro* 
cednre Code, 18ol> is no bar to a possessory action 
under Act XIV of 1859, a 15 IN the matxbb op 
Chxtun Chundeb Rot Chttun Chundeb Rot «. 
Bbojo Kant Rot . . 20 "W. E,, 12 

120 ■ Order under 

Act IT' of 1840 as to possession, Omission to set 
aside —Seld that, the plaintiff having failed to set 
aside BU auard as to possession made by the Cnmi« 
ual Court under Act IV of 1840 within the limitation 
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POSSESSION, ORDER OE CRIMINAL 

COURT AS TO — continued. 

7. NATURE AND EFFECT OF DECISION 
— concluded. 

period, his claim iu opposition to that award was not 
maintainable. Gopai Nath v. Abhool Ghanee 

[1 Agra, 120 

127. Suit for decla- 

ration of title. — A plaintiff in a civil suit brought . 
for confirmation of bis possession bj a declaration of 
bis title to certain land obtained, pending bis suit, 
an order from the Magistrate under s. 318 of the 
Criminal Procedure Code, 1861, that be should be 
maintained in possession until ousted by due course of 
law. The suit was dismissed, the plaintiff failing to 
prove bis title ; and the defendants then applied to 
the High Court under s. 40-1 of the Criminal 
Procedure Code to set aside the Magistrate’s order 
and pub them in possession. Held that their proper 
.conrse was by a suit in the Civil Court for possession, 
and the application under the Criminal Procedure 
Code was rejected. Jttogesh Peak ash Gangtoi 
1), Nibkamal Mookeejee . 3 B. L. R., A. G;, 57 

S. C. In ee Jogesh PEOKAsn Gangobee 

[11 W. R., Cr., 43 

128. ' ; Ohstructing 

road — Suit for exclusive possession, — The Magistrate 
had,'on the complaint of the defendant, passed an 
order under s. 320 of the Criminal Procedure Code, 
1861, forbidding the plaintiff to retain possession 
of a piece of land to the exclusion of the public until . 
be bad obtained the decision of a competent Court 
adjudging him to be entitled to such exclusive pos- 
session. The plaintiff accordingly brought bis suit 
in the Mnnsif’s Court to recover possession of the 
land The Munsif gave him a decree for exclusive 
possession of the land. On appeal, the •• udge held 
that the Munsif had no jurisdiction to try the ques- 
tion whether the public had a right of way over the 
land. The Judge’s decision was reversed on special 
appeal, and the case remanded to the .ludge to try 
the issue whether the plaintiff was entitled to the 
exclusive use of the land. Mahes Chaedea Moo- 
KEEaEE V. Ramhtam Pabit 5 B. L, R., Ap., 68 

S. C. Mohesh Chuhdee Mookeejee c. Ramoot- 
TtTM Pabit . . . .14 W. R., 163 

8. ATTACHMENT OF PROPERTY. 

129. Preliminaries to order for 

attaeliment — Criminal Procedure Code, 1872, 
s, 531 . — It is only when, after recording a proceeding 
made under s. 630, Code of Criminal Procedure, and 
taking evidt-nce, a Magistrate decides that neither 
party is in possession, or is unable to satisfy himself 
as to which party is in possession, that be can, under 
_s. 531, attach land in dispute. He is not competent 
summarily to order attachment without such preli- 
minary proceedings. In the mattee or Ram 
SOONDAEEE Dabee . . . 1 O. L. R., 86 

130. ; — — — — Criminal Pro- 

cedure Code, 1872, s. 5S — Proceedings before at- 
tachment. — The doubt upon which a Magistrate can 
act under s. 531, Code of Criminal Procedure, must 


POSSESSION, ORDER OE CRIMINAL 

COURT AS TO — continued. , 

8. ATTACHMENT OF PROPERTY— ceattnued.' 

arise from bis inability to decide on evidence offered 
by the contending'parties as to their possession, and 
not on a doubt entertained without such inquiry. 
In the mattee or Leebanunb Singh ’ 

[1 C. L. R., 273 

131. Power to attaeli land-r 

Criminal Procedure Code, 1861, s. 318 — Zamindari 
in possession hy raiyats- — -The power of attacbingland 
regarding which there is a dispute, conferred on a 
Magistrate by s. 3 1 8 of the Code of Cvimuial Proce- 
dure, extends to disputes as to' possession of land of 
which rival zamindars are iu possession by their_ 
raiyats. In the matter of Massetk 

[15 W. R., Cr., 1 

132. Ground for order of attach* 

ment — Criminal Procedure Code, 1872^ s. 531 . — 
Sufficiency of evidence to justify proceedings under 
s. 531 of the Criminal Procedure Code (Act X of 
1873) considered. Deo Saehn Singh v. Thbbi 
Kant ...... 12C.L. R.,221 

133. — — Criminal Pro- 

cedure Code, 1872, s. 531 — Ijmali property. — Where 
an Assistant Magistrate, acting under Act X of 1872, 
s. 531, found one of the proprietors of an ijmali 
talukb iu actual possessiou of a 12-anna share which 
was all that he claimed, and it was in evidence that 
the rents had ,till the commencement of the dispute 
been collected in distinct and separate shares, he was 
held to have committed an error in law in attaching 
the whole estate as involved in the dispute. The words 
“ institution of proceedings ” in s. 531 mean the com- 
mencement of the action which results in the applica- 
tion to the Magistrate’s Court ; and the possession to 
be determined is possession at the time the dispute 
arose, i.e., at the time the police reported that a 
breach of the peace was likely to take place. 
Eakhab Dass Singh v. Shed Peeshah Singh 

[2i W. R., Cr., 73 

134. Second attachment, Po-wer 

to issue. — Criminal Procedure Code, 1872, s. 531 — 
Attachment of land in dispute and release — Pe- 
attachment. — Where a Magistrate, being in doubt as 
to which of two persons was rightful owner of some 
disputed property, attached it in order to prevent a 
breach of the peace, and released it on their coming 
to an agreement, bub subsequently re-attached it on 
the appearance of a third claimant, from whose 
attempt to obtain possession a breach of the peace 
was apprehended, — Held that the Magistrate was 
only competent to order a fresh attachment after 
taking the preliminary steps under s. 530, if, on 
completion of the inquiry, he found himself in the 
position described iu s. 531 ; and that, if there 
was any new dispute, he ought to have proceeded de 
novo ; but that the best conrse to pursue would be to 
exert his powers under Ch. XXXVII. Queen v. 
Kaby Kishoee Boy . . 25 W, R., Cr,, 68 

135. Dispute between rival 

raiyats — Attachment of estate — Criminal Proce- 
dure Code, 1861, s. SiP.-r-Where there was a dispute 
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COTIET A.S TO — continued 
8. ATTACHMENT OF PROPERTY— conimtied. 
as to the actual pogseesioa of laud, not hetweou tvo 
-CO proprietors, but between ns al raiyats, — Held th&t, 
instead of attaching the whole estate under a il9of 
the Code of Criminal Procedure, 1661, the Magistrate 
■ought to have settled the dispute as between the 
raiyats Raudtal « Cbinta Mookee 

[W E , 1884, Cr , 38 

136. Dispute as to boiindaries — 

Contiguous estates — Wheu the dispute la as to a com 

. a. the 

' land, 

, . ercnce 

to the point of possession Babtet t Bbice 

[4W.E, Cr., 2a 
AMBITHNATU JSA t ABUEQ SeZA 

[aw. E,, cr.ei 

137. Dispute tn res- 

pect of colliery — Order undst s }44~£‘rohtbtUo» 
to both parties from exercuiny riyht of possetswn 
— Proosediny* r. ido of the Code of Crsmt- 

nal Procedure — Date of possessiou — Code of Cr*- 
ninul Procedure (Act V of J839J, ss. 1^,145$ 
X 4 S —On ibe 10th of Norember 1699, the Magistrate 
passed au ex parte order under a 144 of the Code of 
Cnmioal Procedure by which both paitiea to a 
ptttowere prohibited from exercising any right of 
possesaion in respect of a colliery Subsegueotly 
proceedings under s 145 of the Code were instituted 
iQ respect of the same colliery and between the same 
parties On the 29th of January 1900, the Magis* 
trate, having found that the second partv had been 
in possession on the 10th of Ivovember 1899, passed 

order declaring tbem to be in possession Held 
that the proper way of dealing with this case luiu 
terpreting the Magistrate’s order was to hold that, 
whereas by reason of the operation of his order uodcr 
8 144 of the Code of the lOth of November 1899 no 
evidence could be offered to show the possession of 
either party from that date up to the 29th of 
December, he was consequently obliged to aseeitam 
the possession immediately before tbis order and to 
regard bis intervention as an attacbment suspending 
tbe preiious possession, whatever it might be, bnt 
that, at tbe same time, the former possession contt* 
nued and althonsh the lawful exercise of its rights 
had been forbidden for a time, tbe possession had 
never ceased to exist That the order of the Magi*' 
trate was correct Jotami Kuuae '\Iookbb 3BB i 
MiDDiBTON I. L E , 37 Calc., 785 

[dC.W lT,66a 

138. Power to deal with land 

under attachment — Power to lease — Cnmtnal 
Procedure Code, 1S61, t 319 — A Magistrate may 
lease land attached under s 319 of the Lntpinu 
Procedure Code, 1861 Is tub uatteb ot Gbbbsu 
C uuMDEtt Doss 17 W. E , Cr , 38 

130. — "Withdrawal of order for 

attachment - CnwinaZ Procedure Code, 1B72, 
s 531. — A Deputy Magistrate, after nctice issued 
uudet the Codeot Cnmmal Procedure, s 630, to 


POSSESSION", OEDER OP CEIMUTAI. 
COURT AS TO— continued 
8 ATTACHMENT OF PROPERTY— coneZwieef. 


lord, had takeu possession of the land on tbe death of 
the person to whom it had been leased But the 
Depnty Magistrate refused to remove the attachment, 
bolding that tbe landlord’s possession was without 
colour of law Held that the duty of the Deputy 
Magistrate, under tbe circumstances, was to with, 
draw ilia order Is THE maitbe or THE rEiiiios 
or Jot Kisses Mootbujee Is the matieb or 
TUB PATiTios OB Peaet Moaus "Mooeebjee 

C24W.E,Cr,40 

140 Eights dBtermina"ble "by 

Eevenue Court— CruaiBuZ Procedure Code,s 146 
— S. 146 of the Code of Criminal Procedure does 
not give jurisdiction to pass an order of attachment 
in a dispute between parties whose rights regardmg 
such dispute would have to be ditermmed by a 
Revenue Court Qx>ax Pea8Aj> t Nabain 

E.,15A1L, 394 

9 TRANSFER OR WITHDRAWAL OF 
FROChLDINGb. 

141 Powerof aDistriotor Bub- 

divisional Magistrate to transfer or with- 
draw cases — CriBjinaZ Procedure Code (ItiSSJ, 
8 US, <tnd is 192 and 523— k proeecdiug uudci 
Cb XII of the Cnmmal Procedure Coda is as 


or cut down by anything ins 145 The words of 
B 162 are wide enough to include cases under 
Cb XII Satish CnAiDBA Pandat v RajesDba 
Naeais BAQcni 1. L R , 22 Calc , 893 

10 STRIKING OFF PROCEEDINGS. 

143. Striking off proceedings 

Under s 145, Code of Criminal Procedure, 
Effect of — Heio procetdiny — Proceedings under 
8. 145 of the Code of Cnmmal Procedure cannot be 
renewed after tbe dispute has been settled and an 
order has been made that the case be struck off. 
Under such circumstances, a new proceeding would 
not be justified only on the matcnals upon which the 
proceedmg, which was struck off, was based. Tabini 
Cqabah CnovnmBT v Amuiiya Batav Rot 

[I.I. R., 20 Calc., 807 

11 DISPUTES AS TO RIGHT OP WAY, 
WATER, ETC. 

143. Jurisdictiou ofMagistrate 
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POSSESSION, ORDER OP CBmiNAL 

COURT AS TO-co>Utnuo^L 

11. DISPUTES AS TO IIIGHT OF WAY, 
WATEK, ETC.-(;o)i^';iHe<r. 

given to any Magistrate by s. 03 is barred. 
AKO.NYirous ... 3 Mad., Ap., 23 

144. Criminal l^ro- 

ceduro Code, 1S73, s, 332. — In order to found the ju- 
risdiction of a Magistrate to take action under s. 532 
of the Criminal Procedure Code, it is necessary that 
a dispute exists betvvccn tuo persons concerning the 
right to the use of any land or water, or any right of 
way ; the jurisdiction is intended for the purpose of 
preserving the public peace. liostK Lah jNtrsnr >•. 
Kaj’.xijc Suatjt . . 22 "W. R., Or., 48 

145 . Procedui’e — Dispnie as to 

right of water. — In deciding a dispute as to a right 
of water, the Magistrate must follow strictly the 
course pointed out by Cli. XXII of the Code 
of Criminal Procedure, ISOl. QtrnnK r. Eamxatu 

[7 W. R,, Cl-., 45 

Qcl’ea' V. Madiioo Cuur.v . 13 W. R,, Cr., 51 

146. Criminal Pro- 

cedure Code ( 1SS2J, s. 147 — 'Easement — Procedure 
to le observed hg dtagistrato when dispute exists 
regarding a n easement — Parties entitled to notice . — 
The inquiry contemplated under s. MV of the Code of 
Criminal Procedure is a judicial inquiry, and the 
opinion formed by a Magistrate must be a judicial one 
based on evidence legally recorded by him in the 
uinnncr provided by a. 356, and on duo notice to the 
persons who respectively claim or deny the right, the 
subject of the dispute. Xotice to servants of such 
persons is not equivalent to notice to them, and in such 
cases actual notice should be given to all the persons 
claiming or denying the right and interested in the 
subject-matter of the inquiry. Magistrates should not 
institute proceedings under s. 147, unless they arc 
satisfied that a real danger of the evil, for the 
prevention of which the procedure Wiis devised, docs 
in fact exist. Such inquiries may lead to injustice 
being done from defective procedure, aud a Magistrate 
would be wise not to use the section in cases where it 
must involve a long and complicated inquiry aud the 
presence of a large number of people, when the 
remedy of binding down a few persons to keep the 
peace is ready to his hand. Bathoo Lai. v. Dojii 
Lai . . . , I. D. R,, 21 Calc., 727 

147. Criminal Pro- 

cedure Code C A.ct AT of 1SS2J, s. 147 — Necessitg of 
recording order before process — Proper parties to 
the proceedings under the section — Manager, — S. 147 
does not requii-e the Magistrate, as s. 145 does, to 
formally record a proceeding stating the grounds of 
his being satisfied that a dispute likely to cause a 
breach of the peace exists, before he can institute 
proceedings under that section, though it requires the 
Magistrate to be satisfied upon proper materials before 
him that such dispute exists. The proper parties to a 
proceeding under s. 147 are the persons claiming a pro- 
prietary right in the tangible immoveable property in 
question. Where, therefore, an order under the 
section was made against a 'manager of a Coal 


POSSESSION. ORDER OP CRIMINAL. 

COURT AS ^O-contintml. 

' 11, DISPUTE.S A.S TO IIIGIIT OF WAY, 

AVATER, mo.— continued. 

Syndicate, aud it was not shown or alleged that he 
had any interest in the land upon which the disputed 
right of ^vay was claimed, — Held that sacli manager 
was not a proper party, aud that the order was bad. 
Buthoo Lai V. Domi Lai, I. L. It., 20 Calc., 727, 
followed. Btikhi Mullah v. llolwag, I. L. Jt., 23 
Calc., 55, referred to. MiLLAR v. Rajendka ISTatii 
Cuownuiti- , , . 2 C. W. N., 070' 

148, — — Right of way. Dispute as 

to — Criminal Procedure Code, 1861, s. 320 — Obli- 
gation of Magistrate in case of right of wag. — A 
ilagistrato is bound,' under s. 320 of the Code of 
Criminal Procedure, to investigate a case in which the 
complainant alleged that his right of way had been 
interfered with, and ought not to refer the coinplaiu- 
aut to the Civil Court. In THE AtATlER OE THE 
1 ‘ETiTioN OE Bhoiho Mundhi, 14 W. R., Cv., 28 

149, Obstructing a 

road, — Where A complained merely to the Magistrate 
that “ a certain road had been obstructed by B aud 
others,” — Held that the Magistrate was not bound to 
inquire into the matter under a. 320 of Act XXV of 
1861. Queen v. Rassul Rubjiy 

[2 B. L, R., Ap., 9 

S. C. In be Russool Rushyo 11 W. R., Or., 3 

150, Criminal Pro- 

cedure Code, 1861, s. 320, — ^lu a case of dispute con- 
cerning a right of tvay, the Magistrate, instead of 
deciding against the complainant, on the ground that 
ho has another way of approach to his house, ought 
to inquire whether or not the disputed road has been 
in the use and occupation of the complainant, and 
for how long ; and if ho holds him to he in possession, 
to retain him in it, leaving the owner of the land to 
detennino the q^iestion of right to the easement in 
the Civil Court. S. 320 of the Code of Criminal Pro- 
cedure does not require that there should be an ap- 
prehended breach of tho peace before the authorities 
can interfere to decide a right of way. Queen v, 
ToiIiUckonath Sieoab . 2 "W. R., Or., 64 

151, Question of right of user — 

Criminal Procedure Code, 1861, s. 320, — ^I'lie juris- 
diction given by s. 320 of the Code of Criminal Pro- 
cedure to decide for a time the right to enjoyment of 
property should not bo exercised except on clear and 
satisfactory proof. Where the only evidence is that 
of user, it should be such as to show satisfactorily acts 
of enjoyment exercised as a matter of right and 
permitted uninterruptedly for some considerable 
length of time. Anonyaious . 4 Mad., Ap., 24 

152, Dispute as to use of land-^ 

Order to Jill tip ditch — Criminal Procedure Code, 
1861, s. 320. — A Deputy. Magistrate has no jurisdic- 
tion under s. 320 of the Code of Criminal Procedure 
to order a ditch which was once a pathway, but after- 
wards filled up, to be opened out, and a wall to be 
pulled down \vhich had been built upon it before 
any complaint was made about filling up the ditch. 
Even if he had jurisdiction, no such order should be- 
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POSSESSION, ORDER OP CBIMINAI. 

COURT AS TO — continued 

11 DISPUTES AS TO RIGHT 01 1VA\, 
WATERj ETC. — continued, 
passed wittout legal proof that the ditch and pathway 
had been opened to the use of the public and of the 
prosecutor s-ueejiunto Dplodi v Raucdakd 
Aduce . 5 W, R , Cr , 67 

153 Dispute as to use of road 

— Criminal Procedure Code,1872,a 53;3~2)«cffrra* 
tori/ order — Gates having been placed at one end of 
a private road by a person claiming to be it^ sole 
proprietor, n ith the intention of prei enting the use 
o£ such private road by the public between the hours 
of sunset and sunrise, and the Deputy Comnmsionia' 
of Darjeeling acting for the public, having obtained 
from the llagistrate an order under s 533 of 
the Criminal Procedure Code ‘that possession of the 
private toad be not taben by the person claiming 
to be proprietor to the exclusion of the public 

until he shall have obtained the decision 
of a competent Civil Court adjudging him to bo 
entitled to exclusive possession,” — 3eld that, there 
being no evidence of any one having exercised or 
claimed to exerc se the right of passing over the 
road between sunset and euniisc, there u as no dispute 
under 8 532 of the Criminal Procedure Code, and 
that the order of the Magistrate was made without 
authority, aud must be set aside b 532 does not 
enable a Magistrate to niahe a purely declaratory 
order It only enables him to prevent arbitrary 
interruptions by any person of rights actuallf ea« 
joyed, which have been exercised by the public or 
a person or class of persons. iK XSB UAlTsn 09 ihe 
MAIIASAJA 09 BUSSWAH V COAlBUAK 09 THE 

Dabjbbunq MuNicrPAiiir 

[L L R , 6 Calc , 194 : 4 C, L, R ,324 

154 — - — — — — — - — Bight of way 

Olstruction to — Criminal Procedure Code, 1872, 
s 532 — ^^Yheie a complaint was made to a Magis 
tratethat an obstruction had been raised aud existed 
on land reserved by Government and dedicated as 
a public road,— JTeW that an ex-parte order, pur 
porting to be made under s. 532 of the Code of 
Criminal Procedure, directing the party in possession 
not to retain possession of the land until he ehoold 
obtain the decision of a competent Civnl Court 
adjudging him to be entitled to exclusive possession, 
with a further direction to remove the obstruction, 
was bad m law InbkLibdsat 

[I L R , 4 Mad , 121 

166. - Criminal Proce- 

dure Code, 1S72, e 532 — ‘PulliO street — Funerals 
— A dispute having arisen between the Mahomedan 
and Hindu inhabitants of a town as to tho right of 


Held that the order of the Magistrate was dlegal 
In SB Naeavana I L R., 7 Mad., 40 


POSSESSION, ORDER OP CRIMINAD- 
COURT AS TO —cuntiaued 
11. DISPUTES AS TO RIGHT OP WAY, 
Water, etc — continued 

158 Reasonable likelihood of 

a breach of the peace -Cnnjma/ Procedure 
Code, 1882 s 117 — Police report — The lessee of 
certain grass land m a village disputed the right of 
the villagers to graze their cattle on his land duimg 
tho rainy season On 2Cth August 1886 he pro 
scented twenty oge villageis before the second class 
M{^;l8tmtc for having unlawfully biouffht their 
cattle on his laud and committed mischief ou the 
Sth September 1S86 and pending this pDsocution, 
the TiUagers assembled on the laud in question and 
there was a not The offenders were convicted 
and punished On appeal, the Sub.divigional Magis 
trate, on the l^th October 1886, upheld the convic- 


(Act X of 1S83) He however postponed thoinquiry 
until the decision of the second class Mogistiate tu 
the mischief case In that case the Magistrate found 


enquiry under 8 147 of the Criminal Procedure Code, 


season He therefore made an order allowing 
the ngU of grazn g to the villagers On application 
by the lessee to the High Court under s 436 of the 
Was 
some 
147, 

still after the nghts of the parties had been judicially 
pronounced upon by the eeoand class Magutrate lU 
the aense that the villagers had no right of grazing 
cattle on the land m question, there was no reasonable 
grouud for apprehending any further violence, and 
^erefore no necessity for holding the inquiry under 
B 147. In SB BAZiEnisiiNA Auaii Peadhan 

[I.L R , 11 Bom , 584 

157 Dispute concerning rigbt 

to officiate in a mosque— Criminal Procedure 
Code,s 147 — TVhere a dispute likely to cause a breach 
of the peace is shown to exist concerning the tight to 
perform a religious ceremony in a mosque, the 
Magistrate may exercise the powers conferred by 
8 147 of the Code of Cnmmal Procedure, Muhaii- 
MAn MnsAliAS V Kenji Cbee MusAXiAn 

[I.L R, 11 Mad, 323 
iSee I\ BE Pandubano Gotind 

[I L B , 24 Bom , 627 
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POSSSSSIOIT, OBDEB. OE CBIDOITAE 
COTJBT AS TO — coulinued. 

11. DISPUTES AS TO EIGHT OP WAT, 
WATER, ETC. — continued. 

158. Dispute about the rigbt of 

performing worsMp and other religious' 
rites in temples — Jurisdiction of Magistrates to 
interfere in cases where Civil Courts cannot grant 
relief — Procedure to le adojpted where breach of 
the peace is apprehended — Pight of suit. — A 
Magistrate, first class, made an order under s. 147 
•of the Criminal Procedure Code (^ct X of 1882), 
forbidding certain persons from taking part in the 
worship and other religions ceremonies connected 
with certain temples. As to the right to perform 
these ceremonies, the High Court had previously 
held that Civil Courts could not determine trivial 
questions of mere dignity or privilege. Held that, 
The matters in dispute not being adjudicable by a 
Civil Comt, s. 147 did not give the Magistrate juris- 
diction to forbid the persons named in the order from 
“taking part in the ceremonies in question. Held also 
that the order was bad in fonn, as it contained no 
restriction of the time during which it was to operate. 
Held further that, in cases where a Magistrate 
apprehends abreach of the peace, his proper course is 
to act under the provisions of Ch. VIII of the 
Criminal Procedure Code (Act X of 18S2). IIS' be 
Ataiabak Habayak Pabab 

[I. L. B., 14 Bom., 25 

159 , Dispute eoneerning the 

use of land or water — Code of Criminal Pro- 
cedure C Act V of 1898J, ss. 145, 147 — Sight to 
build upon land, whether a use of land — Proceeding 
under s. 147, whether legal — Summary disposal of 
case upon written statements, without taking any 
evidence, whether proper. — In a matter under s. 147 
as under s. 145 of the Code of Criminal Procedure, 
a Magistrate is bound to hear the evidence tendered by 
the parties, and he cannot summarily deaf with it 
after inspection of the locality. The right of use of 
land contemplated by s. )47 is one of an entirely 
different description resembling a right of easement, 
not one arising from the terms of a contract between 
landlord and tenant. A dispute between the land- 
lord and tenant regarding the right of the latter to 
erect or re-erect a gola which has fallen down is not 
a matter properly coming within s. i47 of the Code. 
The settlement of such a dispute, involving issues of 
Tight, can be properly determined by a Civil Court. 
EiEPBEgs V. Gabpat Kabwab 4 C. "W. 3X.,779 

180. . Bight of fishing — Criminal 

Procedure Code (1S82J, s.l47 — Hasements — Profits 
a prendre — Parlies to the inquiry. — ^Tbe words 
“ right to do anything in or upon tangible immoveable 
property ’’ in s. 147 of the Criminal Procedure Code 
include the right of fishing. The term “ casements” 
includes profits a prendre ; it has not been used by 
the 'Legislature of this country in the restricted sense 
in which it is used in English law so as to exclude 
profits d prendre. For the purposes of an inquiry 
contemplated under s. 147 of the Criminal Procedure 
Code, it is sufiScienb if the persons who claim for 
themselves the right, though that right is derived 


POSSESSION, OBDEB OP CEIMINAI. 

COTJBT AS TO — continued. 

11. DISPUTES AS TO EIGHT OP WAY, 
WATER, ETC. — concluded. 

from others, are made parties. The proprietors are 
not necessai-y parties. Sam Chandra Pas v. 
Monohur Soy, I.L. S.,21 Calc., 29, and Sathoo 
Pal V. Pomi Lai, I. L. S., 21 Calc., 727, distin- 
guished. Dukhi Motbae b. Habwab 

[1. L. E., 23 Calc., 55 

161. Criminal Pro- 

cedure Code ('1SS2J, s. 147 — Pispute concerning 
right nf fishery — Grounds for Magistrate takhig 
proceedings under s. 147 — Procedure. — The words 
“ right to do anything in or upon tangible immove- 
able property ” in s. 147 of the Criminal Procedure 
Code include julknr right. A Magistrate is com- 
petent to take action under that section in the case of 
a dispute concerning the exercise of a julknr right. 
Puhhi Mulluh Y. Halwag, 1. L. S., 23 Calc., 55, 
followed. If the materials upon which the proceed- 
ings are based do not disclose the fact that there is 
an imminent danger of a breach of the peace, then 
the Magistrate has no jurisdiction to take action 
under s. 147 of the Criminal Procedure Code. Any 
evidence that he may take in the course of the trial 
cannot give him a jurisdiction which he docs not 
otherwise possess. Queen Empress v. Govind 
Chandra Pas, I. L. S.,20 Calc., 520. The proper 
course to be adopted by tbe Magistrate, when a 
dispute concerning easements, etc., arises, is to bind 
down, under s. 107 of the Code, such of the persons as 
are likely to disturb the peace. Sathoo Lai v. Pomi 
Lai, 1. L. S., 21 Calc., 727, followed. Kabi Kiasss 
Tagobe V . AEuiD CatrifDKB Roy 

[L L. E., 23 Calc., 557 

102. Dispute as to riglit to use 

water — Criminal Procedme Code, 1872, s. 532 — 
Sight to me of ivater. — A. Deputy Magistrate was 
held to have been authorized by Act X of 1872, s. 532, 
in inquiring into the matter of a dispute between 
two parties concerning the use of tbe water of a certain 
pyne, and, when he found that the water was open 
under certain restrictions to the use of one of the 
parties, he was justified in restraining the other fiom a 
course of action which had the effect of keeping that 
water exclusively in his own possession, provided the 
risht of use had been exercised within three months if 
capable of being exercised throughout the year j or 
during the last season, if it existed at particular 
seasons. Chowuheee Zuhoobub Hjjq r. Kuauix 
Chakd SufGH . . . 24 W. B„ Cr., 16 

163. — BigRt to restrain exercise 

of easement — Burden of prof— Criminal Pro- 
cedure Code ('1882J, s. 147. — ^The right to restrain 
another from exercising ordinary proprietary rights 
over his own land is of the nature of an easement 
different from the ordinary rights of owners of land ; 
tbe burden of preof would therefore lie upon tbe 
party allegin" such rights. Haei Monnx Tiiakum 
c. Kissek StFSDAEi . . L L. B., 11 Calc., 52 

12. LOCAL IXQUIEY. 

164. Nature and object of in 

quiry — Criminal Procedure Code, 1S72, ss. 530 
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POSSESSION, ORDER OF CRIMIirAi:, 
COURT AS TIO— continued 

12. LOCAL I^QUIRY— co«cZ«(ferf. 

533 —In a proceeding under s. 5S0 of the Code 
■of Criminal Procedure, the Magutrate must 
decide the fact of possessioi on oiidence tahen by 
himself, and not according to the result of a loc^ 
inquiry made under e, 633, unless the parties ha%e 
consented to be bound thereby Per PaihSEP, J — 
Thelocal inquiry referred to in a 533 rhonld bo rcsbic* 
ted solely to some question lelating to the features of 
the property about which the dispute has arisen, and 
should not be dircwted to any matter which can be 
proved before the Magistrate by oral evidence IK 
TUB MAXTEB OF BaIKUHT KuUAE 

l3 C. L. R , 134 

165. Person to make local in- 

^Uiry — Cnmuial Procedure Code, 1872, s. 533 — 
The duty of making an inquiry under s 53 -v of the 
Criminal Procedure Code should be deputed to a 
Magistrate, not a canungoe. In the iiATTBB op 
U jis Cnuas Sanxba i Beni Madbdb Roy 

[7 C. L. E , 352 
lea. — - Effect of inqiury as evi* 

dence— to rebut evidence — CrtMtnal Proee* 
dure Code, 1872, e 533 — When a local inquiry under 
B, 533 of the Cnmioal Procedure Code is instituted, 
it becomes part of the proceedings in the case, and 
the party affected by it is entitUd to be acquainted 
with the results of it, and to have an opportunity of 
rebutting the deputed Magistrate’s report if he 
thinks necessary so to do DauNqo v Xbown 

t2L‘W.H,Cr.25 

167, Discretion of Magistrate 

as to local inquiry — CrtmtnoZ Procedure Code, 
1872, e 53S—lieiur*ly to keep peace — Ibe bolding 
of an inquiry under Ch XL of the Code of 
Criminal Procedure is a matter entirely withio the 


The taking of security for keeping the peace is also 
a mattd witluu the discretion of the Magistrate, 
piovidedthat he has materials upon which toj loceed 
In the mattlb op the petition op Kali 
Peosunno Kor 23 "W. R , Cr., 58 

13 DISPOSSESSION BY CRIMINAL POKCE 

168. Order as to person dis 

possessed froiu immoveable property by 
criminal force Criminal Pro edure 0<jde,18?2, 


force, winch formed a material mcrcdient in the 
mattei of a criminal conviction, and it must in terms 
restore such person to the property fiom which he 
had been dispossessed, Lhchmi Dass o Pallat 
Laxi . . 23 "W. R , Cr , S4 

169. Restoration of possession 

of immoveable property — Cnminal Procedure 
Code (Act X of ISSJ), i. 522 — The words “sn 


rOSSESSION, ORDER OP CRIMINAL 
COURT AS TO — continued 
13 DISPOSSESSION BY CRIMINAL FORCE 
— continued. 

offence attended by criminal force” in s 622 of 
the Cnminal procedure Code (Act X of 18S2) mean 
an offence of which criminal force forms an ingredient 
S 522 IS not applicable to cases where there has been 
DO conviction for criminal force, either sepaiately 
or as an ingredient of the offence of which there is 
a conviction, and where there is no findmg that any 
person has been dispossessed of any immoveable 
property by criminal force Lucfmt Dassv Pallat 
Ijall,23 W S , Cr , 54, and Soehi Bhusan Dutf 
V Pyart Kishore Bi»ioat,lC W ,256,followed 
Rau Chandka Bobab V Jittanubia 

[L Ii B , 25 Calc., 434 
2 0 W.N.SOS 

170 Criminal Proce 

dure Code (Act X of 1832), ss 522 523, 524— 
Order to restore possession of tmmoieable property 
— An order made under s 523 of tbo CnmioM 
Procedure Code (Act X of 18S2), restoring possession 
of immoveable property to a person who has been 
dispossessed of it by criminal force, is an mdependeut 
order and may be made subsequeutly to the date 
of the conviction of tl e offender It need nob be 
made at the same time as the conviction The case 


possession at the date ot conviction In such a case 
the section gives the Magistrate po ver to order posses 
Sion to be restored to (he complainant In the case 
of a proper Order, third per«ons coaid not be affected, 
if they are the order is not thereby necessarily 
invalid Cl 2 of the section gives them a remedy by 
civil suit On 27th September 1697 complainant 
chained one l( with criminal trespass under s 447 of 
the Penal Code (Act XLV of 18C0) He alleged 
that in tlie previous July B ha I entered into possession 
of the land and sowed rice upon it, and that, when 
in the month of September 1S97 he (the complainant) 
went to the field, it had turned him out by force and 
refused to vacate the land On the I7th November 
Ib97 the case was heard by the Third Class Magis- 
trate, who convicted it of the offence charged On 
the following day (I8lh November 1897) the com- 
plainant applied to the Magistrate under s 522 of the 
Code of Criminal Procedure (Act X of 1882) to 
bo restored to possession of the land and of the 
standing crops The Magistrate ordered possession 
of the land to be icstored to the complamant, but 
attached the crops under Ch \LIII of the 
Cnminal Procedure Code Thereupon one F mter* 
vened, and claimed the crops as having been sown 
by hiuiself His claim was disallowed and the crops 
were oidered to be sold and the proceeds credited 
to Goveniment under es 523 and 534 of the Code 
J7e7d that the order made by the Magistrate under 
B 523 restoring pcsscssion of the land to the com- 
plamant was bad, because it did not appear that 
tho offence of which the accused was convicted was 
attended with criminal force, a d that the dispossession 
was due to tho use of such force The illegal entry 
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POSSESSIOM", ORDER OE CRIMUTAD 
COURT AS TO — oonlinued. 

18. DISPOSSESSION BV CRIMINAL FORCE 

— concluded, 

complaiuod of Lad taken place in July 1897. The 
accused then took possession, and in September, being 
then still in possession, forcibly resisted the com- 
plainant wlieu he attempted to enter upon the laud. 
The complainant, ho^s'■ever, did not charge the accused 
with this assault, but with the trespass which had 
taken place in July. It is only when the actual 
use of criminal force leads to dispossession that an 
order under s. 522 can be made. Held also that 
the order passed under ss. 523 and 524 with reference 
to the crops were illegal. The crops were not property 
in respect of which the offence was committed, nor 
were they used in the commission of the oft’cuco. 
They were not such property as is referred to in 
S.1517, 523, or 624 of the Criminal Procedure Code. 
Held also that the Third Class Magistrate as snch 
had no authority to make an order under s. 524. 
NaEAYAH GoTIND V, ViSAJI 

p:. L. R., 23 Bom., 494 

171. Cviminal IP race- 

dure Code (Act V of 1808J, s, 522 — Hcstoration of 
'possession of property — Use of criminal force — 
Penal Code ( Act XL V of 1860), s. 350, — lu order 
to support an order under s. 522 of the Criminal 
Procedure Code (Act V of 1898), there must bo a finding 
that the dispossession was by the use of criminal 
force as defined in s. 350 of the Penal Code. Jtam 
Chandra Soral v, Jityandrla, I, L, It., 25 Calc., 434, 
approved of. Chandea KaeiiA v. Dina 

Nath Babhak . . I. L. R., 27 Calc., 174 

[4 0. W.IS'., 307 

172. Code of Cri- 

minal Procedure (Act V of 1898), s, 522 — Order 
for restoration of possession of immoveable property 
to complainant — Order passed not simultaneously 
with the order of conviction^ but subsequent thereto, 
— An order under s. 522 of the Code of Criminal 
Procedure, restoring possession of immoveable property 
to a complainant, can only be made simultaueously 
with the order of couvictiou, and uot subsequent 
thereto. Pam Chandra B oral v. Jityandria, I, L, R., 
25 Calc,, 434: 2 C, W, N., 305, referred to. 
Mohan Theta v. Eaiohanb Basni 

[4 C. W. IT., 308 

14. COSTS. 

173 . Order for costs— -Criminal 

Procedure Code, s, 148 — Assessment of such costs 
by successor in office — Mayistrate, Power of, — When 
a Magistrate passed an order for costs under s. 148, 
Criminal Procedure Code, but did not state what 
the amount was to be, — Held that Ms successor in 
office had no jurisdiction to pass an order assessmg 
such costs. Bhojai, Sonab v. Nieban Singh 

[I. D. R., 21 Calc., 609 

174. Criminal Proce- 

dure Code (I8S2), s, 148 — Assessment of costs by 
Magistr^ate other than the Magistrate passing the 
decision and mahing the order for costs — Applica- 
tion within reasonable time, — Where a decision has 


POSSESSION, ORDER OP CRIMINAL. 

COURT AS TO -concluded. 

14. COSTS— concLicfcdZ. 

been given in a case under s. 145 of the Criminal' 
Procedure Code, and au order for costs has been made 
at the same time and by the same Magistrate, there is 
no objection to the amount of such costa being after- 
wards assessed by a different Magistrate if an applica- 
tion for that purpose is made to him within a 
rojisonable time. Bhojal Sonar v. Nirhan Singh, 
I, L, It,, 21 Calc,, 609, distinguished, Gieidhab 
GuATTEEJEE », EUABtrEEAn Naskae 

[I. L. R., 22 Calc,, 384 

176. — ' Criminal Proee- 

dui’o Code ( 18S2J, s, 148 — “ Magistrate passing 
a decision,’* Cleaning of — Magistrate, Power of — 
Civil Procedure Code (1882), s, 218 — Criminal 
Procedure Code ( 1882), s. 439 — Eevision , — ^The 
aw'ard of costs under s. 148 of the Code of Criminal 
Procedure is a qnasi-eivil proceeding, and should be 
made by the Magistrate at the time of passing his 
decision under s. 145, in the same manner as under 
3. 218 of the Code of Civil Procedure the order 
for costs of any application should be made when 
the application is disposed of. , Where, however, the 
dccisiou under s. 145 was passed on the 19th December 
1893, and the application for costs was made on 
thc2Ist December, but owing to delay arising from 
the action of the objectors the order for costs 
was not made until tbe 16th June 1894, but then 
by the same Magistrate who passed the order under 
8, 145, — Held that, tbe order was not void for want 
of jurisdiction, aud there being no suggestion that 
it was unjust or improper on the merits, the Court 
declined to interfere with it in tbe exercise of their 
discretionary, 'power of revision under s. 439. Binoba 
Sbnbaei Chowbhbeani Kaei Keisto Pae 
CHOiVBHirEY . . I. L; R., 22 Calc,, 387 

176. Criminal Pro- 

cedure Code (1882), s, 148 — Assessment of costs 
by Magistrate other than the Magistrate passing 
the decision and •making the order for costs . — 
When an order to pay costs under s. 148, of the- 
Criminal Procedure Code (Act X of 1882) Bas been. 
made by the Magistrate who decided the case, another 
Magistrate has jurisdiction to assess the amount of 
costs. Qiridhar Chatterjee v. Bbadulluh Nashar- 
I, L, JR., 22 Calc,, 384. followed. Bhojal Sonar 
V. Nirhan Singh, 1. L. B., 21 Calc,, 609, ref erred to. 
Mahojieb Ebshab Am Khan Chobbhkt v, Saeoda 
Phosab Shaha . . I. L, R., 23 Calc., 37.' 

177 . — — Criminal Proce- 

dure Code (1882), s, 148 — Order for, and assess- 
ment of, costs— Power of Magistrate — Delay — 
Notice to parties, — An order for, aud the assessment 
of, costs under s. 148 of the Criminal Procedure Code 
should be made at the time of passing the decision, 
under s. 145 of the Code in the presence of the 
parties. Such costa should not be ordered and assessed 
by the Magistrate after a long interval, and without 
allowing all the parties affected au opportunity tO' 
appear and show cause. Qhben-Emteess v. Tomi- 
3HBBI . . . I. L. B., 24 Calc,, 757 
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POST OFFICE ACT (XVII OF 1864) 


to anything entrusted to the Post Office for convey 
ance ■\\rNTESt> IV at 1 Mad, 200 

s 60 

See JIaqisteate Jtieisdicjtion o»— 
SpeciaIi Aci3— Post Oeeicb Act 

[3 Bom , C?r , 8 

Co»i citon Jor JravduleMly 

secreting letter — Sahseguent charge of fravdulenllg 
malcing av.ag with tetter — Where a prisoner was 
convicted and sentenced under s SO of Act Wit of 


be convicted under the same section of bavtug 


V Daiatati Eaxj 1 Mad., 83 


POST OFFICE ACT (XIV OP 1866) 

See Abetment 7 W B., Cr , 64 

See CABBisna 3 K 'W , 106 

8 6 

^ee ATIACHM£^T— Subjects ot. Attach 

MENT— LETTEBS IK POST OFFICE 

[I L E , 13 Mad , 242 

ss 47, 48 

^ee MAGiaTEATE Jubisbictiok op-— 
SrECiAi. Acts — Post Office Act 

[3 Bom , Cr 8 
6 Bom , Cr , 36 

Opening nevspaper ondreplac’ 

ingitinemelope — Ofence — Per Kemp J (Geoteb 
J doubting) that the opening of a newspaper by a 
person employed in the Post Office and replacing it 
in its envelope does not constitute an offence under 


article sent by post Per Kemp and Giotbb JJ ~ 
T1 ere must be a fraudulent intention in the act of 
tbe accused before bo can be convicted under a 48 
QUEEV r Pakka Lali Vooeebjee 

[18Vr E,Cp,4 


403 — The accused being in tbe employ of Govern 
ment in the Post Office Department while assist- 


POST OFFICE ACT (XIV OF 1866) 
— ccttclvded 

to the addressees he was not guilty of the offence of 
that section 
stealing and 
^ letters uithin 
tho meaning of that section and of the offence of 
theft and of attempt to comniit d shonest mtsappropri 
ation of property withiu tbe meaning of the Penal 
Code Queen Empeess v Vencaxasami 

LI li E , 14 Mad , 229 


POSTPONE PETITION 

See CmE Peoceduee Code 1882 ss 257 
258 (l8o9 a 206) 

[X L R., 1 Mad , 387 

POTTAH 

See Cases undee Jueisdictiov of Civil 
COUET— POITAHS 

Construction of— 

See Cases undeb Enrakcemeni of Rent 
- LUEILITT TO EKnAKCSMSKI— Con 
STEUCTIuK OF DOCUMBirrS AS TO LU 
BIllTT 10 EmIAKCBMEMT 

See Cases undse J ease— Cokstbuctiok 

Tender and acceptance of— > 

See JuBiSDicnoK of Civil Coubt — 
POTiABs I L B 17 Mad., 1 

[LE B, 18 Mad, 434 

See Cases undee TCabuliat— Requisite 
Pee iMiNABiEs TO Suit 

See Cases undeb Madbas Rent Reco 
lEET Act VIII OP 1865 


MALA8WAUI AYTANGAB V TiBUMAlAJ GOOHDAN 

[I L B , 19 Mad., 324 

POUNDAGE 

See Sale in Execution of Deoeeb— 
Seitibo aside Sale — Geneeal Cases 
LI L B,, 20 Mad., 158 

Bight to— 

See Shebiff 4 Bom , O C , 139 

[0 Bom , O C , 22 
I L E , 2 Calc , 385, 387 note 

POUNDAGE FEB 

Application to receive — 

See Limitation Act abt 179 — Step 
IN aid of Execution 

[I I,. R., 22 Calc , 827 
XL E., 23 Calc., 108 
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POVEBTY. . 

„ — . — of Ap^iollant. 

.Vctf SuctnuTV vou CosTd—AriMTAn*. 

[18 W. 102 
E L. !?„ 7 All., 512 
I. L. 8 Calc-., 20;J 
1. 1,. B, 13 Boni., -108 
L JL. II., 21 C'ttlo., 520 

t 

\ 

i 

t 

POWER OP APPOIETAIENT. | 

Ser W'lrj.— Ci'.'fhrui'crioN. 1 

[I. L. It,. 4 C.'ilo., 514 ! 
I. E. K., 18 Pom., 1 j 


POWEK-OF-A'PTOimEY. 

Sfg FiiAcut'ii— Civit, — I’liOiiArj: 

Iitnrnua i-r Al)MI^l.•ir!!Ano^^ 

fl. L. R., 10 Call.*,, 770 
I. L. n., 22 Calc., 431 
I. li. 11 , 21 Muil., 402 

.'‘V,’ tirAMi* Ai'T, 1K79. Acit. f. Aur. 50. 

tl. L. B., 0 At.ul.. 140. 353 
1. 1.. R., 15 M.iU., 330 


POWEIt-OP-ATTOBNEY ■-"Vnnituueiil. 

3. _ I'otcer to aua gitcn 

to <tn TjXtenf <>/ -- Jlcmoiirililti reotu- 

ocr.ition ill, uwfrr sw'fi jhurer.—A uicrf po.vcr toaiio 
(IncA iiot aiilltori/.e uii n;;uit (o do tiiorr Ib.in ciiijiloy :i 
V!ikil on til- tuiirt of }>n h)<^ him a rinxamhlo rcrnit- 
ntr.Ation. Ivr,:in,vv ilvi-yjt r. A'auava:.' .'^ iiAiruAV 

[I. L. B, 10 Bom.. 18 

'!• " jitsthorit^ to enter 

intii apertni ifi^recutent i"ith vttKil — ^ml/^rectnent to 
ri-inuii^r-tic tircnrtlino to )>nipt>rlioit neoveredi—'lihe 
(U’Amiiuit, on in li.Uf «.f In r minor foii, tmve to S .IT 
a v«-V''fof*At.tonH‘y hy which aho ftuthonjted S 2f, 
“ for hi r nml in her luinc and on her hchalf to 
.'ipiunr in nr itn- or difiinl . . . uny auit, 
ttl>j>.ahursp,'ci.dal>iu',il, , . . jimHo act in all 

such pr. c, I diii-ii in any way in wliich hIic iniAd, if 
pru.ut, he ihrmitti'il orcalhdnn to.act.” Jleld that 
the ah'i'Vo lower did not .authorise 6’ .W to ciit*-r itdo- 
aspsci.vl iVfiricuunt wit!» a \;vkil, uudvr which the 
•..auil tin an apiu.il whicli hi* twit cinjdoycd to COU' 
thict I'-ir the di'fi ndant on behalf of her tniiu-r .ion}' 
w.at to rcciiv'e fi.r hia serv icta a miiiininni reward of 
ft 1,0- 0, and, in rasii if atiertas. a reward propor- 
tional to the aino'.int aw.ardtd by tlje Appellate Court. 
Uav .'lAnaa V. N. .MASui.ti: v. Iv.vMAWAiiAr Saiiiuj 
N ii'.».vt.SAu .... 10 Bom., 28 


1. - Conatructiojt of pov.'ur — 

I'ot-'rr to trii nr ‘nurlp.ir.r j.'. i,;. — Iti e iu4rui:nj 
powir-of-.iltiirftty, the spu’i.il purtoie fur which the 
power id piven id firnt to he rev.mlid. .and llie mcit 
general words fcllowiiig the diclaratiou of that.ipioial 
purpose will he con.'lnted to he tiuvedy all pueh 
jKiWer.t 113 are’ needed fi>r Ha effccttialion. Whore 
the owner of a .ship by powt r-of-.ittorney coiidtitiUi d 
the inaater hid apmt, and anlhoriied him to raise or 
borrow u{ 0 u the ship’s paperd .sueli suma of money 
as ho bliould deem iuci.t...iry for then pair of the 
ship, "and to ael in the prciniji.s as fnlly and ift’ec- 
tually te> all intents and purpose.^ as I might or could 
do if perdi'iially present.” In a dviib for tlio amount 
of a niortguge-hond mon the .ship exceutid by the 
master, — Jtr/tl that the ma.sler had no .aiithi rity to 
sell or mortg.igc the ship. .Tl'dah r. Amu Baja 
Qdi:i!N Bun . ... 2 Idati, 177 

2. . — — - — Power to refer to 

art/itrotion — T, having freijudit occasion to proso-. 
cute and de'fend suits in different Courts and being 
unable to give hid per.i(.niil attention to the in, exe- 
cuted a power of attorney in 6’!< favour, whereby he 
authorized 5 to watch tlie eases ou hid hclailf, to 
appoint any pleader er niooktear, to receive, after 
giving a receipt ft r the same, any money deposited 
for, and due to, him from the Courts, to act on his 
behalf iu cases of eiakhil kharij, and obtain the entry 
of his name after getting the names of other per- 
sons expunged, to purchase villages with tlie money 
due under decrees, to file on his behalf receipts, 
acquittances, raji namahs, and other documents, and 
to get back eleeds anil decrees and give receipts and 
acquittances. Held that the terms of the power-of- 
attorney did not authorize S to refer questions to 
arbitration. TiiAKOOE PeeSuad r. Kaeka' Pek- 
SHAD . . .. . . 8 IT. W., 210 


5. . - '■ - - . Puirer to execute 

//';m/.~lj«dir a iKwver-of-.attonuy executed by twenty 
propri' tors of a joint e.vt.aie, t inpowering tlujr geueral 
inanagir to r.viio to.vu t for the purposis of the estate 
upon Joniid, and to .bign tiu ir nauud or his name on 
their !H-h*lf, and to pledge the whole or any part of 
the e.'d.ite by mteh bonds, tlie attorney executed a. 
loud on behalf of three of the proprietors. Held 
that umtir the iiower-of-altoniey the manager was 
not authorized to ixi eute a bond on behalf of any one 
or more of tlie proprii,tor3 making him or them 
ri.d{onsii)le for the whi le money borrowed to the cxclu- 
•vioii of the rist. lltUl, further, that in a suit upon a 
bond .so ixicuted, the id.vintirfs wire not entitled to^ 
rely uji.u the general power which the manager 
miuht have, a.s the manager’s authority must be con- 
aidired as strictly roiifmcd to the terras of the power- 
of-attorney. Budu .'siNCiii DamurniA v. Dk.n'ENdea 


NaTU ^A^■CUE 

» 

. 11 C. E. E., 323 

6. - - 


Hookltarnauxa — 


Hxecutli n of bond to secure barred debt — Contract 
Act, -T. 25 . — A uuKibtcarnama empowering the mook- 
te'ar to execute bonds in lien of former debts does not 
authorize the mookte>ar to execute a bond to secure a 
debt already barred by limitation. Wliere, however, 
a suit is brought upon a bond executed to secure a 
former debt, it must he shown by the person alleging 
it that such debt was barred. Hubi-AI, Sukoe v. 
llAii Goti Dkx Box . . 11 C. L. R., 581 

— jlfoolclearnama: — 

Anlhoriiy of a, oent- — Power to make gift. — A mook- 
tearnama merely gave the mooktear power to grant 
ticca ijara leases and, when advisable, to sell, mort- 
"age, and make gift of the whole or portion of the 
property of the principal. Held that the mooktear 
bad no power to create a permanent tenure. The 
power of making a gift given by the mookteamama 
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POWER OF-ATTOBNBY— 
sathonzed the mooktcar formally to execate a deed 
of gift only Mhen the disposing power had been 
exercised by the principal Tsedukkessa t. Kamz 
Fatiua . . 13 C. L R., 247 

8 — — Power to dttpote 

of property — Authoniy to pledge — A power of- 
attorney authorized the holder “to dispose” of 
certam property la any way he thought *fit Beld 
that the holder of such power had no authority to 
mortgace the property A pou er of attorney must 
be construed strictl) Maluecha^ snr GrARUAXi 
X Shan Moohan Vaedbaj 

[I. L H., 14 Bom . 690 

8,^ — Potrer to "tell, 

endorse, and asstyn” negoUahle securi/ier — The 
payee of pro uissory notes of the East India Company, 


bearer The agents, in their character of pruato 
bankers, torroredmoney of the Bank of ^ensal, offer- 
ing as security, these promissory notes The Bank 
zaado the advance, and the agents endorsed the 
notes, Auch endorsement purporting to be as attorney 
for their pnucipal, and deposited them with the 
Bank, by way of collateral security for their 
personal liability, at the same time anthorizing the 
Bank, in default of payment, to sell the notes in 


the amount of their loan Seld that the endorse- 
ment of the notes by the agents of the payee to^the 
Bank was within the scope of the authority given to 
them by the power of-attornev, and that the payee 
could not recover in detenue against the Bank 
The rule laid downmtho case of OxU v. Cubtlf, 3 
B 4” I “itid JJiJwo V HalUng.iB ^ C ,830, 
that the negligence of a party taking a negotiable 
instrument fixes him with tho defective title of the 
pirty passing it, observed upon, and those cases 
declaied to be no longer law Bane or Bbvoai, t 
Macleoo . 5 Moore’s I. A., 1 

Bane of Benoaei Faoan 5 Moore’s I. A, 27 


simple money bond to one of the donor’s creditors, 
for payment of the sum due and interest Beld 
that the act was extra vtres, and did not bind the 
donor Poobna Chondeb Sen v PBOSini>o 
COOMAB Dass 

(T L R., 7 Calc., 263: 8 C. L. E., 433 

11. 1 Principal and 

agent Pvrehose, sell, endorse, and transfer ’* — 
Meaning of " Power to sell ,” — JV 4" t7o baling a 
joint and seversl power-of attorney from the plaintiff 
authorizing them ‘to purchase sell, endorse, and 
transfer for the plaintiff, and in the plaintiff's name 
and on the plaintiff's behalf,” all shares standing in 
his name in the books of any public rompany or 
society, entered into a contract embodied m bought 


PO vv ER-OP- ATTORNEY — continued, 
and sold notes, agreeing to sell by order and oa 
account of 2V 4“ Co to the defendant, twenty-fire- 
Muir Mill Cotton shares, and agreeing to buy, by 
order and for account of iV 4 Co , from the defen- 
dant, twenty five Muir Mill Cotton shares in three 
months' time at an ndi anced rate , the bought and 
sold notes bearing the same date and being one 
transaction The transfer deeds were signed ny a 
partner in the firm of If 4 6fo as attorney for the 
plaintiff, and B i( Co received the purchase money 
of the shares Previois to the time fixed for the 
sale of twenty-fii e Muir Mill Cotton shares by the 
defendant \.o N !( Co , the latter became insolvent 
The plaintiff then brought a suit to recoi er tho 
shares from tho defendant Reid by Gaexh, C J , 
that the transaction between ^ S( Co and the defen 
dantnasnot justified by the power of attorney the 
contract not having been entcud ii to ‘f i and oi 
behalf and in the name of the pliintiff’ within the 
ueaniog of the power and that the transaction waa 
either an actual loan or a transaction in the nature 
of a loan for the nurposB of raising money Per 
WiisoN, J", that the defendant took no title to the 
shares for tno reasons tir (i) because a power to 
sell It only a power to sell in the oidinary course of 
business, ie, for a money price, (ii) because it 
lias the duty of the defendant seeing that the shares 
were sold to him under a power, to see that he paid 
the pnee to the plaintiff or hie attorney Jhuna 
Doss 1 Ecefobs . I. Ii R , 9 Cala., 1 

12. Meaning of the 

toord "negotiate" vtfh reference to Ooxemmenf 


other things, certain Government aecunties stsudiug 
III his name B pledged the securitirs for an 
advance of ttlOOOO, and at tho same tine exccu 
ted a promissory note for the amount of the loan, 
the promissory note being signed “ B, ns attorney for 
JF*‘ In a suit by TP to recover the Government 
security , — Beld in the Court lielow that tho power- 
of attorney was sufficiently wide to coi er the trans- 
action , that the transaction was a fraud on the part 
of B, but that the transferee (tho defendant) had no 
notice of the fraud, and therefore the plaintiff was 
not entitled to succeed Held on appeal per 
White. P — li) That the words of the power were to 
be read disjunctively, and the powers coni eyed by the 
words were to be treated as joint and several , (ii) that 
even snppoains the word “ ncgotiabls” to be applic- 
able to transactions with Government fccurities (nhicli 
was doubtful) and that such Goiemment securities 
stood 10 the same position as ordinary commercial notes. 


being irrecoverable from W, because unauthorized, 
the defendant conld not return the Government 
securrtica which were deposited as security for the 
loan, he not having taken the precaution to ascertain 
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P O-WUE- OF-ATTOElfB Y— Kfiff . 

whetlier B had iinthority to enter into that transac- 
tion. Per GAnrii, C./.-— That although, on tho 
authority of The Paul: of Bengal': . Fagan, 5 
Moore’s I. A„ 27, a power to negotiate Government 
securities xvotild authorize the 'negotiation of Govern- 
ment securities by w.ay of pledge, yet W was entitled 
to a decree, on the ground that A and P had no power, 
under the power-of-attorney, to brrrow money in tho 
name of W ; aud that therefore the defendant was 
not entitled to retain the security given for the .adv.ance 
{viz., the Government promissory note), Watson 
r. JONMENJOY CoONDoo . I. L. E., 8 Calc., 934 

On appeal to tho Privy Council, that, with 
regard to tho general objects of tho power, P had 
under it no authority to pledge, and that the lender 
of the money acquired no title to the note as against 
W, The power-of-attorney was not in the same form 
as that in the Pank of Bengal v. Macleod, 5 Moore’s 
I. A., 1. and Bank of Bengal v. Fagan, 5 Moore’s 
I. A., 27, not containing, in express words, power to 
indorse. Had it done so, the question would have 
been whether there was anything to prevent it from 
being a power, in the discretion of the donee of it, to 
indorse the note, aud convert it into one payable to 
bearer, whenever he thouerhj; fit to do so, for any 
purpose. It was not laid down in the judgment in 
those cases that the words used in a powei'-of- 
attornoy, to express its objects, are always to be con- 
strued disjunctively, though they may be so construed ; 
and there is no reason why a rule of construction, in- 
tended to aid in .arrivin': .at the mc.aning of the 
p.arties, should not be applied in construing a power- 
of-attorney as much as any other document, JoN- 
JTENJOT COONDOO r, WaTSON 

[I. Ii. E., 10 Cg,le.. 901 

13. Principal and 

agent — Bank manager acting as private agent — 
Transaction for ienefit of Bank — A, being in uncon- 
trolled m.anagement of the National Bank in Cal- 
cutta and purporting to act under a power-of-attorney 
intended to be given to him in his private capacity, 
but addressed to him as "acting manager of the 
National Bank ” by B, a constituent of tho Bank, 
without drawing any cheque on B’s account and 
simply by means of transferring in the books of tho 
Bank Rl 5,000 from B’a deposit account with the 
Bank to the account of one C who was indebted to 
the National Bank, purported to make an advance of 
H15,000 from B to C, whereas, in fact, the re.al 
trasaction amounted only to transferring the liabi- 
lity of C to that extent from the B.ank to B. Beld 
thiit, so far as this ti ansaction w-as concerned, A could 
not divest himself of his character of Bank manager, 
and that, acting as the agent of both parties, he acted 
to the prejudice of B and to the advantage of the 
Bank, and that there w'as, in fact, a breach of bis 
duty to B to which the Bank w'as a party. Beld 
also that A was not able under the pow-er-of-attorney 
to bind B by consenting to any dealings by the Bank 
or C with goods in the Bank’s godowns which would 
prejudice B, Beee v . National Bank oe India 

[19 W. E., 67 

14. — Stamp — Opera- 

tion of poice’' confined to British India — Stamp Act 


POWBE-OF-ATTOEN-EY-cmwZ«rfetf. 

(I of 1879 J, s. 5. — It is not necessary for the Courts 
in India to consider whether a power-of-attorney 
issued in England, butw'hichis intended' to operate in 
British India, complies with tho fiscal requirements of 
the stamp laws in England. It is sufficient if such 
power-of-attorney is stamped according to the stamp 
laws of British India, Bristow v. Sequeville, 5 Ex., 
275, and James v. Catherwood, B B, S; R„ 190, fol- 
lowed. Clegg v, Levg, 3 Camp., 166, not followed. 
Semhle — If such a power-of-attorney was intended to 
operate in England, as well as in British India, it 
would not be inviilid, so far as it was intended to 
operate in British India, becanse the requirements of 
the stamp laws in England had not been fulfilled. It 
would be sufficient if it complied with the require- 
ments of the Indian law. In the goods oe MoAdam 

[I. L. E., 23 Calc., 187 


POWEE OP SALE. 


See iTOETGAGE— CONSTBtrCTION OF MOET- 

'OAGES . I. L, E., 16 Bom,, 303 
[L L. E., 13 -All., 28 
I. L. E., 17 Borp., 425 
I. L. E., 20 Bom., 296 
I.L. E„ 21 All., 4 

See jIIoetgage — Powee op Sale. 

See Stamp Act, 1879, son. I, abt, 44, 


[I. L. E., 

21 Calc., 241 

PEACTICE. 
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Consent Decbee 
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Costs 
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. 6931 

CotTET Pees 


. 6931 

CoDETS op Justice 


. 6931 

Damages, Assessment op 


. 6932 

Bxecdtion op Decbee, Apphoa- 
TioNpoE 6932 

Execution op Deed 

• 
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PRACTICE— continued Col 

EXTBAOEDINABT JUalSDIOTIOlT OP 

Hiau Court Atpiicatiuw ih 693i 
Fund is Court 6932 

Inspection and Produciiok op 
D ocPUENTS 6933 

ISTEBBOGATORIES 6935 

LEATK TO SUB OB DEPEND C93C 

Motions 6937 

Next Friend 6937 

Notice Re issue op 6937 

Objections 693S 

Orders • 6938 

Paper booes 6938 

Pa ties 6 40 

Patuent out op Monei deposited 
IS Court 6941 

PXEADEB APPEARASOB OE 69ll 

Probate and Lettshs op Admihis 
tbation 6942 

Record Documents poemino 6944 

Rbpbrbncb to Hioa Court 6944 

Repebence to Reoistbab 6944 

Remand « 6945 

Report op Bboisteab 6948 

Review 6945 

Revivai op Suit 6946 

Buie to show Cause 6946 

RUDiNos OB High Court 6'*46 

Sale by Bbcbitbb , • 6946 

Sale by Reoistbar 6947 

SscuafTY POR Costs 6947 

Setting rows Cass pob Heabikg 6948 
Smaiii Cause Court Cases xbahs 
pbqbed to High Court 6948 

Stay op Proceedings C94S 

Testauestaby Matters 6949 

Translation op Papers 6949 

Tbanspeb op Case 6949 

Tbansuission OP Doouments 6949 

Withdbawai. op Suits or Appeals 6950 
. Cfii\nNAL Cases f 6950 

Adjourhueni 6950 

APPIDAVITS 69o0 

Approvers 6951 

Caution to Accused • 6dat 

Evidence Mode op Recording 6951 

Judgments Copies op 6951 

Petition pob Bail 6951 


RRACTlCE-conii ued CoU 

Rbcobd is Sessioss Cases 6951 

Rspebekcb to High Coubt . 6953 

Revisios 6953 

Bulb to show Cause 69<)3 

iiGSATUBE OP Magistrate 69o3 

Stay op Pboceedisgs 6953 

Tbassmissios op Record to High 
Court G9o3 

Vyi >22 g } W 3 D Accused 69^3 

See Cases usdeb Appeal to Pbitx 


CouKciL— Pbaciiob and Peocedubb 
See Cases usdeb Privy Couscit Peao 

TICE OP 

See Cases usdeb Small Cause Coubt 
M opussiL— P bactice and Pbocedubb 
See Cases usdeb Small Cause Coubt 
Presidency Iowns — Practice and 
Pbocbdube 

See Cases under the Heading in 
BSSPEOT OP WHICH THE PARTICULAR 
PaAOTICB 13 REQUIRED 


1 CIVIL CASES 


(TTAoUd an adjournm nt oa tbs terms that the plaia 
t B should bear the whole costs of the heariae 
Shanes v Savage I 1j B , 7 Calc , 177 

2 Admiralty Court— (?o»sol»du 

tton of ealvage claxme — Cwil Procedure Code 


promo%ents for salvage services rendered b; them 
~Seld (following the more recent English practice) 
that tie cHims should not he consolidated against 
the will of the promovents but should be heard 
one after the other success vely subject however 
to one set only of costs being allowed to them m 
the event of the Court find ng atthehearingthat the 
appl cat on for consohdat on was res sted w thout 
satficient grounds In such a case (as there is no 
procedure for such an applicat on prescribed by 
the Buies and Regulations made in pursuance of 
2 and 3 Will IV c 61. nor any procedure for 
consolidation in the Civil Procedure Code) the prac 
t ee of the Court of Admiralty in England ought to be 
followed so far as such practice can be applied to this 
country by analogy In the matter op the 
British Sailing hHtP Palls op Ettbice 
The Chosan r Falls op Ettriok 

[L L. B., 22 Calc , 511 

3 — Application for 

eoneohdalion of salvage claims— •Application far 

10 s 
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1. CIVIL GASES- cojj^wiufiJ. 

cotiunisiion to take evidence hejore written state' 
ments are jUed.— Ow an upplicutiou by the inipugn- 
mit for the cousoVuhitioii oE two separate salvage 
claims made by two ilift'eront prouiovcnta for salvage 
services reiulcrccl by tlieiii ami for the issue of u coin- 
inissiou to examine the witness of the impugnment 
de fieno cssa, — Held that it is within the discretion of 
the High Court to consolidate the actions without 
regard to the consent of the parties, each of the ))ro- 
movents being allowed to appear separately through 
their own attorney and counsel. Held further that, 
though no w'vitteu statements had yet been tiled, the 
application for consolidation and for a coiuinissiou to 
cxamnio de heii" esse was not premature. In re 
the “ Falls of Fit rick," L L. 11., 23 Calc., oil, rc- 
feiwed to. The “ Slralhparri/,” flSOoJ L. It., F. D., 
261, followed. In tuk mattiik oi> thk “ Duaciien- 
rEtS.” EetUIKYEU O. DK-^-CnENEELS 

[3 G. "W. N., 67 

4. Affidavits — Fnlitlinff ajjidavits, 

— In showing cause against a rule nisi for a HKindtt- 
MMs in proeecdiugs under the Calcutta Municipal Act 
to obtain compensation from the .Tustices, the afti- 
davits sbonld be simply entitled*' In the High Court." 
The alUdavits, though wrongly entitled, were admitted. 
J CJSTICEa OV Pe.WK EOE CAiCUTTA r. OuiENTAI, 

Gas COMI'ANV 8 B. I,. R., 428 ; 17 W. B., 364 

6. Affidavit on ap- 

plication to take documents out of Court. — An 
affidavit in support of an application for tahing 
documents out of the custody of the Court for £bo 
purposes of another suit should state in what way 
they are material to that suit. Moeeow, Mauou & 
Co. r. Pektajb Ciiundek Singu 

Cl Ind Jur., U. S., 283 

' 6. — - AjJidavil on show- 

ing cause against motion or petition, — An affidavit 
intended to be used to oppose or show cause against a 
motion or petition is filed in time, if filed, on or 
before the sitting of the Court, on the day that rauso 
is in fact shown, although not filed before the sitting 
of the Court on the day for which notice was given. 
In EE Hxjbrtiok CnuNn GoixcnA 

P. Ii. E., 5 Gale., 605 : 6 0. 1,. E., 382 

7^ — — Affidavits on mo- 

tion Affidavits filed after adjournment for con- 
venience of counsel, — The Court refused, without the 
consent of the other side, to allow an affidavit in 
support of a motion to be read, which had been filed 
after an adjournment granted for convenience of 
counsel, Coubjon r. Cotfejoh 

[9B. L.E., Ap., 10 

NBEEUNJUN MOOKEEJEE V. OoPENDEO IfABAlN 

Deb- lOB. L.E., 57 

8. ; ; Act XVIII- of 

1863 — Verification of affidavit. — ^When an indivi- 
dual, who is unable to read and write, presents him- 
self to affirm solemnly or make oath to the truth of an 
affidavit, it will be anflicient, in order to meet the re- 
quirements of 8. 9, Act XVIH of 1863, in obtaining 
his verification, "to allow him to affix his “ mark " in 


PEACTICE — continued. 

1, CIVIL CASES — continued, 

Uou of his ‘'signature," and,iu aflirming or swearing 
him, to vary tho usual words by saying “ mark 
instead of signature,” in lieu of “ signature." 
ANONViiona .... 8 W. E,, 357 

9. Use of affidavits 

in motions — Mule to show cause. — The practice isfa 
motion to stay execution, and othei's, to put in a 
verified petition or affidavit, the costs of which is 
allowed hi taxation ; but where a rule to show cause 
had been obtained on the facta set out in tho plaint. 
White, J., declined to refuse tho hearing of the rule 
simply because’ no verified petition or aflidavit had 
been filed. KuistO MomsEy D033 ke r. Kalbt 
Pkosonno Giioai: 

[I. L. E„ 6 Calc., 485; 8 C. L. E, 45 

10. — Non-production 

of affiulavit — IFiihdrawal of suit,— The plaintiff's 
attorney being under the inisapprchenBion that one of 
the plaintiffs, who was a material witness, was 
in Bombay, when in fact he was in England, and 
an application to consent to a commission had been 
made to the defendant’s attorney, and refused on the 
eve of the hearing, an application was made to the 
Judge in Chambers on the morning of the day fixed 
for tho heaving, and supported by an affidavit, for the 
issuing of a commission and for an adjournment of 
the suit ; and the Judge declining to make an order 
in Chambers, the application was renewed in Court, 
when tlio Judge refused to take notice of what 
occurred before himself in Chambers, and made note 
that the application for a commission was made upon 
no affidavit; and' as the affidavit (presented in 
Chambers), having been sent to the office of the 
plaintiff's attorneys for a copy to bo made and served 
upon the defendant, was not then in Court, the 
application for a comraissibn and to adjourn the 
hearing was refused, and plaintiff’s counsel not being 
instructed to' proceed with the hearing, and leave to 
withdraw the suit having been also refused, the suit 
■was dismissed. Held that the Judge was wrong in 
refusing to postpone the case for the production of 
the affidavit in Court, and that there was no legal 
ground whatever for the refusal to withdraw the suit, 
which was accordingly restored to its place in the list 
and remauded in order to he tried. Dadabhai Eao- 
BOOI A Co. 0 . SOEABJI COWASJI 

[3 Bom., O. C., 65 

11. — — Application for 

decree on terms of agreement to compromise suit — 
Civil Procedure Code, 1882, s. 375. — ^After the hearing 
of the suit had begun, the plaintiffs and defendants 
came to an agreement by which they settled all the 
matters in dispute between them in the suit. The 
agreement was in uniting, and dealt in one clause with 
the dispute, the subject-matter of the suit, and in a 
secox\d clause,' with, another dispute of long- standing 
between the parties, with which the suit had nothing 
to do. The plaintiffs subsequently objecting to consent 
to a decree being taken in terms of the first clause of 
the agreement, the defendants took out a rule nisi, call- 
ing on the plaintiffs to show cause why the agreement 
should not be recorded in Court and why the Court 
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should not pass a decree in accordance ihcrewith> 


begone into. Held that, in the circmnstancea of the 
case, no definite procedure having been enjoined 
by the Cede, the matter might properly bcdccidedon 
affidavits IIpiiohsbt Lalji t Poobibai 

[I. L R., 7 Bom., 304 

12 Appeal— agamtt a to 

plainl>ff~-Consent of parUes — By consent of 
parties, the High Court alloned an appeal by one 
plaintiff against another plaintiff, and adjudicated 
upon their rights. Bhaoibthibai r Bata 

[I L. R , 5 Bom., 264 

13 — Appeal by one 

plaintiff against another— S*ial elatmanle pul on 
the reoord ae representaiiiei of deoeated plaintiff 
—In a suit for redemption one o£ the plaintiffs died 
A, the adopted son, and H, the danghter. made 
separate applications >inder s 865 of the Civil Proce 
dure Code to be placed on the record The Judge 
ordered them both to be put on the tcc'ird and pro* 


the Judge had no poivcr under a 367 of the Code to 
admit on the record both rival claimants as l^al re* 
prcsentativcB or adjudicate by uii decice betweea 
their rival claims, and that the Appellate Court 
ought not to have allowed one plaintiff to appeal 
against another or to nave decided the rights of 
different plaintiffs inter te VxTiru t Bhima 

[I Xj. R , 15 Bom , 146 

14. Appeal 6e^a>«» 

CO defendants— Sight of appeal —Where a Snlordi 
nate J udge dealt with a case at the hearing as raising 
not only a question between tbe plaintiff and 
defendai ts, hut also as between the ><efendsnts. — 
Hel I that one of tbe defendants could appeal gainst 
tbe decree as between himself and the other defen* 
dants Gudadhar Banerjee v Mun Mohmee 
Dossea, 7 Calc TF. B, 366, and Alma Sam r 
Baltishen, J. L S , 5 All , 266, distinguished 
Soisn PADUAHABn Baxioafta t Xabatanbao Blir 
ViTBALEAO I. Xi R , 18 Eom., 620 

15. Seepondentnot 

avuearmq in lower Court — Sioht of aweal . — An 


Kor I.lCR.’'3Calc’228 

18. — Sight of respon- 

dent, vjho ha* fled erotS'ohgecUons to appeal, uhere 
appellant iiithdrairs hi* «p/>ea/.— Koleav e to appeal 
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have appealed within the proper time if the other 
side had not done so Goun Habi Santai, t Pbeu 
Nath Saktal 

[LL E,9Cale, 738:120 L B,396 

17 Beets onshotnng 

grounds of judgment appealed from — The copy of 
a decision to which reference is made by the lower 
Appellate Court for the grounds on which an appeal 
is disposed of is pot necessary at the time of filing a 
special appeal Abonxuous 

[lind Jur,O.S,60 

18. Bleaders Certx- 

fifing grouids pf appeal --YleoAen should see that 
the gro inds of appeal they certify to are full and 
need no addition Rau Kbisto Deb r Raj Chuk 
dbb Sdbmac 11 W. R., 246 

10 ' ' - — Certfeale of 

-Where a 

> ■ himself a 

.. , certify lus 

own crouads of appeal Thaeoos Doss Mooeebjes 
V AUBSB MU5SUL 14 W, R., 168 


p till either ><n affidavit of some person who heard 
tbe point raised, or a cop\ of the petition to the 
Judge drawing attention to the cumsuon, with hia 
oiders thereon \ usooF All Chowdbt i. FrzooH* 
I83A Kbatoov Chowdbt 16'W. R., 296 

21. Grounds of ap* 

peal argued not tn memorandum of appeal AU 
though, as a rule, tbe Court will not permit ^rouada 
of appeal to be taken in argument which have not 
been taken in the memorandum of appeal yet where 
a decree comes before it, which is upon its very face 
illegal, the Court is bound to take up tbe point itself 
and rectify the mistake Fosah booEH Chdudeb 
« Pabbuixt Dobsee 

[I. I* R, 3 Calc , 612 : 1 C. L. R,, 404 

22 Ctui/ Procedure 

Code (1882), e 553 —Application to restore an ap- 
peal dismissed ex parte — Eetdenee — Practice — 
• ■ tore an appeal 

■ for default of 
, • 'oduce all his 

tion before the 
i not do so and 

- -ti be sllovved to 

supplement such evidence in a Court of Appeal ou 
appeal from tbe order dismissing his application 
San Bat Suherji v. Sadha Kithen Bat, Weekly 
Notes (All), 1890, 196, followed 'Mczaptab At, 
Ehah V Kbdab Nath . I. L. R , 20 AIL, 266 

10 K 2 
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1. CIVIL CASES— 

23. — Arguments on ap‘ 

peal under Letters Patent, High Court, North-West- 
ern Provinces, cl, 10 — Points on which appellant 
mag he heard.— In appeals under tlia Letters I'atent, 
s. 10, an appellant is not entitled to be beard on 
points which he has not I’aised before the Judge 
agaiust whose decree he is appealing. Bhij Bhukhan 
V. Dukoa Das . . L L. E.', 20 All., 258 

24. Rules of Court, 

30th November 1889 — Memorandum of appeal. 
Misdescription in — Appeal described as “ first 
appeal from order ” instead of “first appeal from 
decreeP —Pt is not a fatal objection to an appeal 
that the same is -described in the memorandum as 
“ Pirst appeal from Order,” being in reality a first 
appeal from a decree, it not being shown that the 
respondent was in any way prejudiced by such niis-_ 
description, or that by reason thereof an insufficient 
stamp was placed on the memorandum. Kedar Nath 
V. Lalji Sahai, I. L, S., 12 AIL, 61, quoad this 
point, distioauished. Sant Lai v. Sbi Kishen 

[I. L. R., 14 AIL, 221 

25. — — - Necessity for 

copy of decree appealed against accompanying a 

- memorandum of appeal — Civil Procedure • Code 
('1S82J, s, 541. — A memorandum of appeal is not a 
good memorandum of appeal in law unless it is accom- 
panied by a copy of the decree appealed against. 
Qulab Devi v. Sanlcar Lai, Weekly Notes, All. 
(1892), 47, followed. Chamela Kuae v. Amib 
Khan . . . I. L. E., 16 All., 77 

26. Appeal, Searing 

of, lohen records have been accidentally destroued — 
New trial, Right of. — Where, in the interval between 
the original hearing of a case and the appeal, the 
record or the greater part of it was destroyed in an 
earthquake, and the Appellate Court set aside the 
judgment of the first Court and directed the suit to 
be tried de novo, — Held that the mere fact that 
the record was accidentally destroyed cannot give the 
appellant a right of rc-trial of the original suit, and 
that it is open to the Court of Appeal to -try the 
case upon any materials proved to have been used at 
the hearing of the first Court, and it is for the ap- 
pellant to put those materials before the Court. 
Hae Khmae Pae Chowhey r. Asiatuieah 

[3 C. W. N., 150 

27. ; Application after refusal — 

Making application to another Judge, after refusal 
by one Judge to make it. — It is irregular, when an 
Application has been made to one Judge of the High 
Court and refused, that the same application should 
be made to another Judge without stating the facts 
of the former refusal. VttheeinGA MlTDEiJiT v. 
CuNDAsAWiiT Mhdeuit . . 8 Mad., 21 

28. j pplication to 

another Judge after refusal of application be one 
Judge of High Court — Review — Appeal . — If an 
interlocutory order is wrongly refused by one Judge, 
tbe proper course is to apply 'for a review or to appeal 
from it, not to seek to obtain the order by resorting 
to another Judge, even though arguments' should 


EEAGTIOE — continued. 

1. CIVIL CASES— 

then be forthcoming which were not put before the 
first Judge. .Motitahe j’. Phemtahe 

[I. L. E., 16 Bom., 511 

29. Application by person not 

party ^ to suit — Lessors — Receiver.— Case in 
which persons not parties to a suit in which a receiver 
L?d been appointed were permitted to appjv, by 
motion or notice in the suit, for the purpose of 
establishing their rights to obtain an order directing 
the receiver to make over to them certain properties 
of whiclf he was holding possession after expiry of 
the lease under which those properties had been held 
by him, and \yhich had been granted to his predeces- 
sor in title by certain persons through whom the 
applicants claimed as representatives. Neate v. 
Pink, 15 Sim, 450, as explained by Pey, J., in 
Rrocklebank v. Hast London Railway Company, 
L. R., 12 Ch. J)., 839, referred /to. Mahomed 
MeDHI GAIISTANA V. ZOHABEA Begem 

1 [I. I.. E., 17 Calc:, 285 

30. Cause list — Transfer of case 

from undefended to defended board — Costs. - A case 
entered on tbo undefended board can only be 
transferred to the defended board on payment of the 
costs of the adjourument, if any, thereby occasioned. 
BiNDOOMADHEB MiTTEE r. WOOMESH Chendeb 
Paei • 2 Byde, 86 

Bhoyeeb Chendeb Doss v. Chendi Cheen 
Mittee .... Bourke, O. O., 238 

31. 

Setting doion 

ease in general cause list — Entering appearance . — 
The Court has power to order a case to beset down at 
once in the general cause list, if the defendant eaters 
appearance by his attorney before the time for 
appearance fixed in the summons has expired. When 
a defendant -so appears, the Registrar ought so to 
set doun the case as a matter of course, or at least ask 
the Judge in Chambeis whether he should do so 
or not. Gemming v. Geeen 

[4 B. L. R„ Ap., 75 

32. Cases to be en- . 

tered in the list of suits for liquidated claims — Rules 
281 an i 2S4 of the Calcutta High Court, Original 
Jurisdiction — Removal of cases improperly entered 
in that list — Ordinary mortgage suit — Notice of 
transfer of cose. — Held that the practice of the 
Court havinsr been for many years to place ordinary 
mortgage suits on tbe list of suits for liquidated 
claims in tbe view that the incidental relief sought in 
such suits did not prevent them from being regarded 
as suits in ‘which tbe claim was iii substance a 
claim only for a liquidated demand in money, the 
practice should be adhered to. Held also that, when 

a suit is transferred from the general list of causes 
(at the instance of the plaintiff), it is desirable 
that this should be done on notice to the defendant, 
so that he may not be taken by surprise. Benodk 
Lali Roy v. Bessento Ke.maei Debi 

[L L. E., 27 Calc., 356 

33. Certificate of sale -Unregis-^ 

tered certificate of sale — Hresh certificate of sale . — ■ 
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Oa lOtb July 1893 the applicant bought at a 
Court sale a portion of a house for B3S5, and on 
confirmation of the sale on the 10th October 1883 
obtained the sale certificate, which, however, he 
did not register On attempting t obtain poascssion, 
the applicant was obstructed He applied for re 
moral of the obstruction to tho Subordinate Judge, 
and submitted with hia application tho unregistered 
certificate The Subordinate Judge rejected the 
application on the ground th>tt the certificate 
"■ ’ piled for a 

pplication 
certificate 
o w reciting 

the fact of the sale and the date thereof, should 
be given to the applicant, the original certificate 
being returned In the iiattee oe the Arruca* 
TION OF LAEsnuAN I li. B , 9 Boiu , 472 

34. — Oranl of freth 

cerltfieafe of sale to auchot •perehaser while one aU 


which ho has incurred by reason of the ceilificate 
boiQg iQsuiiiaently stamped Handbau Momill 
1 Eaoba BaAtr I L. B , 9 Bom., 623 

35 - — Comiui88lon->Co<nmt«aio» to 

examine vnfnestes — Aon attendance of xottnesses— 


before him , — Held that the cfmmissiouer should re 
turn the commission to the Bigh.tourt The 
High Court may then send the comii ission to a Cml 
Court, Within the local limits of whose junsdiction 
the witnesses to be examimd reside SIahomed Ali 
T Wazid Axi I Ij B , 23 Calc , 404 

36 Commissioner fqr taking 

accounts — Certificate of, Pciwer to grant — Jfode 
of taking accounts — The general nature of a ccrtifl> 
cate or report — whether general or separate — by the 
commissioner fo ■ 

in the case of 
suit of all the 

of reference, or, m the case of a separate certificate 


the decree or order of reference that stated or settled 
accounts are not to be disturbed, sbonld not be taken 
w thout regard to any previous accounts stated or 
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1 CIVIL CASES — continued 
settled between the parties Ed3toji3I Bubjobji 
r'KESSowjiNAiK I L R,3Bom,l6l 

37. Report of Com 


sioner for takmg accounts, the right practice is 
to more on a memorandum of objections filed on 
the PiothoDotary’s office, and upon the evidence taken 
by, and the proceedings before, the commissioner, 
and not on sthdavits made for the purpose of the 
motion In such a motion atbdavits should only 
be filed (a) when ordered by the Court, if it desire 
fresh evi^nce, or (fi) by special leave of the Court 
for the I urpose of advancmg a fact which does 
nut appear on the face of tho proceedings before the 
commissioner Suuab Ahued v IsmauHaji Habib 
[L Ii. B., 1 Bom , 158 

38 Notice to i-arg 

final report - Limiiationr Rule of Coutt, Ch 6, 
cl $ (ed li>67J - Held that under the rule, which 
requires that a notice to vary the report of the com* 


to extend the time for making such motion Hoa 
uasjiCpsbbtji ABCBpaNBa < BouanJi Cobssiji 
Asubdbnsb I L. B>, 9 Bom , 250 

39. C omm\ssioner*a 

report. Application to tarw time for — Rxiension cf* 
time — Righ Court Rules, Ch VI, Rule 6 — Aparty 
desinog to move to vary a report made by the com 
misBioner must not only file hts exceptions to such 
report, but roust aUo make bis motion to vary it 
within twenty days after the filing of the report, or 
if the Judge or the Court have allowed him further 
time for such application, then within the further 
time so allowed Kabbdiiau Vizbhooeanbas v 
Habichanb Bauceaio) I. Ij. B > 13 Bom, 368 

40 ' Disobedience of 

order made hg commissioner for taking accounts-— 
Attachment, Issue if ~Au attachment will issue to 
compel a party to a suit to obey au order made 
by the commissioner for takmg accounts upon the certi* 
ficateof the commissioner that such order has been 
made and disobeyed, without, m the first mstauce, 
making such order a rule of Court Dhttbandhab* 
i>A8 Sashabaxi I) BoAE GoTiND • 10 Bom , 4 

41. Consent decree — Cxtil Pro- 

cedure Code 1H77 s 375 — Afcnrdin? to the nrschce 


[6CL.‘r, 464 

42. — Mode of consent. 

The practice of the High Court at Calcutta <n its 
ongmal side in the case of decrees by couKQt is to 
require the defendant in person or some one instruc* 
ted by him, to appear m Court to consent Sauh* 
BBS V Bouanate Paei. 1 Lad Jur .US, 385 
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'13, - - SfUxUJ tisidii 1 

t'uiUf.ii ti'L'Kf ‘ inttc fuit "' I 

(iu.i \\( /r.s'j.f ,( v-o- Rtui I 

bf fi^'t iwiift' «:i ii.o!ioi« o.< tiii’ ijtiriutt it 'riw | 

ui)t.iiiu<l 5»y frAU'i a>nl wiin pa iiul.ui' », A | 

»«il mii'ti 1 ( 1 ' bsia-.i^'bi for Uiti jniri>n»t*. Char,:* 4 of J 
frautj CAiU'.ol jiiosi-rly C-’ iHul ujx-n aiVoia'.it-l, } 
Uthcff V. /(• }l>,0 VS, li,, OAO ; /fa./ /«■/■!* | 

jhltl Cci'.ijijit’/ V. f.iiiirt ,{• JI *’S., | 

anit ^iiiuir^c/S v. if'if /wy, 1 VS,, <i73, apjiliiil, | 
Fooi.cot«>j.Miv l)Aa» r. Woor.ov CiiC’d'Ki! Ui 3 Wa.> 

[1. I/.Ii,,U5CiiIc.,010 i 

•i'l, ■ QaaXli^- ISsrtitwu-ptxh-f^-Unjt—' ’ 

F‘ rm <>J J^r x'-tti (JrJtr Jx.r rxri-ij{u,>t u» , 
Wluri* oiio cf tlic \'j5l5i 1 t.> n jarli- • 
tioo-juit liiariialt tlu'ctxUof llio pn triAss!^* | 

(joti.t, "o (I'-vroc. aiiit Ijir othi r j’attiii ir.aki' d-, fault ; 
iti jMjiui ut 10 !i»;u of till.' r fi JjNfti'r »!~ari4 of th-- { 
lOstj, he i* uo'. itvUlhvl to tiiCixiy in hsa o:>h r a.: Vu.»l •' 
th< ta f> r jnysDcat .aa o.'dif for i leruliit'.i, lie i»u»; j 
tlrst obtain an v fUc r f*ir jejyvn-.s.t, av.il. if jn\ nunt hrt I 
uol oldiitud. 3jij)lic.ilh n for ixiculion nuy h.- made, j 
Bui-JoiaiJ. S5;;» 1-. N‘.\tu >5i;t 1 

[L la.Il.,18 Calc., 100 

'15. ■ - CoUUiloI — /f/anoj e(.0'ui*/— I 

ifroriMj <*/ prcli‘t.\ir,.ir>j — T'voconnsrU for llw \ 
Mtni! jurty nuy be lic.ud isi nr;:uini.nl. of a jiroliini* ' 
nary i»i»ne. FATM.tn.vt r. AJSHAiut 

12Boin.,'i5i ( 
40, - Counaol'a lVi!a*-Coif«— .l/for- ’ 

Hcy on f o/Krif-'-'/'iij.itton — l!<e/rfth<r$ ^ocuotii-'f — 
K\dei of C'ofcr/, 7(,/7, 70S.--li< frolura are m-t, as » J 
giiunvl rule, to he allunxil on motion iu.nrd by s 
nifiiiusit ; but tin* Court Inariiic lUonr tion can, in its i 
(iiscrition, ami if apyruil to for liic yuri^K", give ] 
sjKfhvl liircctious allowing coals lu gu the ht ariiig of \ 
a CJUf. In the abseiteo of »itrh »j)icwl (ririCllons, I 
refnshers sliould not be nltowul. U.vmms ItKACU ' 
Srii'i^tA'a .tM) M.v>UF.vcriiijxa Coui'anv r. / 
Eui'unss oy Ia'di.v Cotton Mnxs Comi'.sny 

[I. Ir. II., 12 Calc., 601 ] 

47 . Couvt-foea—ife i;i'niion (]/' pro- ; 

eess ffti— Rules of IlSpS Ccurl, Calcultu, C'A, XU’’ ' 
— Pfocets fees —Jteinisihjn of fees in nnalo^ous j 
appeals hp the some opjiellaitts. — SVUxre twenty* ] 
nine uppials were presentediby ctrtain appellants, ami j 
an application was made for remission of procisa fees, 
aiulthatonly 5 sets of proi-oss fees iiiste.nl of twenty- 
nine sboulil be charged under Ch. XI V of the KuKaof 

High Court, on ti)e gr..utul tli.it the appeals wi-re 
analogous and on behalf of the same appellants, the 
Court fGuosK ami It.vupixi, JJ.) refused the appli- 
cation. Held hy IUmpi.vi, j., that the High Court 
has no pou'cr to grant the remission, and that the 
fees prescribed by the rules must be levied. In TUB 
MATTBIl OB THU AW’lilCATION OB i;TPn» 

[I. L. R.. 26 Calc., 124 
3 O. W. N., 82 

49 . ^ — Courts of Justice — Object of 

Courts of Justice — Shortening Uligution . — Tho ob- 
ject of Courts of Justice, under the Code of Civil 


PR AC'i'ICU-e >n(i tnml, 

1. CIVIL CA^Kti— -CoafijiMe.f. 

l’nx'<dute> U, if jocsibh-, to decide .at one and the 
firme liine all tiiustinn* which can justly be ^0 
dicidtd, auil nut loa-jjrist in nnnic,M.mly prolonging 
litigati -n. FuiAVi! .SiligjiB!’. r. OAKiscomiKtrs 

17XV,1L, 87 

40. — I3aniag;*'tx, rlaneusmont of— 

Hips <\,urf. Origin U O'li/r,— I'r.wtice of Original 
t^hle M to vW'.e ^tug the amount of d.im.vgis dismused. 
3f a.nuiau r, JLjji .M.iauutA.v 4 B. L. li., Ap., 06 

60. Uxocution of decrca, Applica- 

tion for — t'ieu' Peiecture tVie, iSrpJ, j. U/g.-Aa 
appUc-itio I for exreution of .a dccrte*necd not be .ac- 
C' mpinii'd with 'illiif tlie 'Higiual dicrce or a ropy. 
(•C.'iOA tioai.'fn (JOOBTOO c. JlAKllCK LAW, IlATTf;}! 

lO%Y.B.,3e2 

KK!.rrt‘n .Mostc.'f CitftTOBADUY.v r. Isfttnt 
Citf.vt.i;i: SrnwA . . . IIW, R., 271 

Mojsiioo Ho^-atA p. Xoaj.N CacNnsu Kor 

[16 W. E., 25 

61- • Copp of jad'jvient. 

~~A Co.jtti in > xeeuting a decree iu* a case which 
la* Ihvu apinabd to thu I’rivy Council, .should not 
riCiivi" .a imre copy of the printed juJgiiuut of 
the I’fivy Council aj if it were a dicrcc. .lOY XAUAUf 
lilunn 1 -. tnXCCS OitUNiJiiit .MTTBil 

t20'W’,B„444 

52 . ... — > Exocutioti of deed — Motion 
to Compel exeeution Up infoitt if eoareyoacd ot land. 
— Motion to compel the cxtcutiiju, by .an infant, of a 
conveyance of bind, refuaid on the ground that such 
an order ou aueh motion was virtually a ilccrcc 
for spieitie p. rforinance. XIoNOU.CTHONAtrru D.tY 
c. Ansuooiosu l)Ay .... Cor., 8 

53. * Extraordinary jurisdiction 

of High Coiu-t, Application in Copies oj 
orders if hirer Courts.— All appliciti ns to tho 
High Court, iu the exercise of its extrayrdiuary civil 
jurisdiction, should be accompanied by a copy of the 
onlcrs uf the lower Courts made in respect of the 
matter of sucli appliiMtion, and should he presented 
within the time allowed for the presentation of 
special appials. IN TUB M.vrrBU oB •niB BKrmON 
OB Nauabba di.h Ht;i.-!.U'BA 5 Boro,, A. C., 216 

54. -- ' Fund iu Court— Cosfs-dffer- 
neij's lien — Lien—Alluching creditor — Fund in 
Court attuched. — A sum of money had been paid 
into Court as admittedly due to the plaiutiil iu a 
cerbaia suit ; tho plaintiff not having satisfied in full 
his attorney’s taxed bill of costs, the attorney applied 
for payment out of the fund iu Court s prcvi aisl.v to- 
tliis application, the fund had been attached by a 
third party. Held that the attorney was entitled to 
enforce his lien as against the attaching creditor 
for all costs incurred up to the date of attachment j 
that tho attaching creator was then entitled to be 
satisfied before the attorney could claim payment out 
of the balance in Court of any sum remaining due to 
him on account of his costs. StTPitAJiANYAN Sexti 
c. Hohbt Pkoo Mtru . I. L. -EL, 14 Calc., 374 
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TRACTICS — conttnued 

1 CIVIL CASES— con<iM«ei. 

' 56, Inspection and production 

of docutnents — CtuI JVoeerfare Codt ( Act XIV 
of 18S2J, t 136 —XotfCompUance aUh order Jor 
producltoit or docuinenU — Dejence eirttcle out — 
Where % defendant neglects to comply with an 
order for produdion and inspection, the ConH will, 
although in the last resort, order hia defence to be 
struck out AssekooUiA Joo If Aedool Aziz 

[L 1j R., a Calc , 023 

^ 68. Fatlure to ««* 

tuer tvithtn the iime Umtel — 2)><ini«ia2 of tu\t — 
CtttI Fro edure Code ( Act XIV of Ii382^, Ch. X, 
s*, 121, 126, and 136 The question astowbetherthe 
Courts below have exercised a proper discretion in 
-dismissing • 

Code 13 on 
on special 
with the .. 

Procedure t-ode, and the Court orders such loterro* 
gatones to be answered within ten days under s. 126, 


Lalia Dassc Peusuao t Samo Pebshad 

[I I>. R, 10 Cain, 605 

. ” • f 


.. f“ * ’ 

to be confined to documents other than title deeds 
Where the title deeds are required by the plaintiff on 


68 J3*scot7«ry — 

Civil Procedure Code, 18S2, st 131, 134, and 136 — 


to pass an order under a 136, unless the provisions o£ 
B 134 are strictly complied with Deafi « Rau 
Pebbead . L 1j. R., 14 CaIo,768 


RRACTICPj —Continued. '' 

1. CIVIL CASES — lonttnued 
Bclchambers' Rules and Ordtrs applied for proJuc- 
tion , I 

kind 

by ap,. Jo-,- , . . 

that the defendant do give inspcctiou of his books of 
account to the plaintiff with liberty to the defeudaut 
to seal up such parts as by an affidavit to be made by 
him, do not relate to the matters in question in this 
suit Hosbndi 0 Nath Muhebjee i Girinoba 
Keuab Ddtt 3 C. W. IT., 405 

80. AJJidaitt oj rfoca- 

meni* — Sealing up immate ml parts — Su^ciencg 
if affidavit A plaintiff m his affidavit of documents 


tiou was refused Seld that, though technically 
the beltei way of raising the question would have 
been to take out a summons foe productioa, the course 
taken by the defendant might, if preferred, be adopted, 
and that be w as entitled to an order that the plaiotiS 
should make a better and further afiidavit showing 
what parts of the documents ho cla med to seal up, 
and the grounds upon which the claim was based. 
Jaseb Loll Ssaw v Kauai Loll Seaw 

[I. L. R , 20 Calc , 587 

61 

ojjidavtt of • I 

for further 

Code. 1632. 4> 129,130,134 JS5 —When the affida- 
vit of documents is not insufficient lu its terms and 
does not fail to comply with the requirements of the 
Code, and a fuitber afiidavit of documents is 
demanded by a party alleging that his opponent has 
documents lu hu possession winch he has failed 
to disclose in his affidavit of documents, the {roper 
course for him IS to apply on affidavit stating what 
documents ought to hav e been Uisclosed and that snch 
documents are relevant to the issues The proper 
time for making such application is at the hearing of 
the suit and not befoie Auabbmdba Nath Chat 
TBBTBB V Kally Kibseh Iagobb 2 C. W. IV , 17 

62 Inspection ly 

AceiU of a par/y — When under an older giving 


of certain account books as did not coutaiu* entries 
relating (o the matters in question in the suit, and 
claimed the right to scalup such portions but did not 


that the agent will be a person standm^ in the posi* 


that this was not the proper mode of proc^ure, 
and that the plaintiff should have, uuder s 269, 


[LRR., 26 Calc., 294 
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„r« c*. - if\i:r'c*= »'■ 

jatories.-^- to intervogato, ifcis 

;onteinpl'‘t^® intcvro"atories tbrougE c ^g^eytaine 

So°rt *1“‘ “Si t» »«“• 

Ss to Sooc jo «»« '« 

S'tovo tbc ?«>« S™t Wo boo" SWrio. i. 

iuten-ogatonCB fib i -Histratvon „ ;LoiTO"atovic3 

a« o-aev to f“Syobi.ctio8lotM»t»™=^, „,« 
properly ’ J^ at Ws peril. _om ^ ynore 

Sdmibiatered lie ? ’ uswer, statibg 

inaayi'aya ^ ^.gyjeye f 136 should 

Soo""tver 

[I. Jj. B., D^scol e r 

Guardian a guavdiau for parposes 

Sr S V..HO. Bom.. lel 

• : — ''’■i’.rf SSI- 

, 66 . 


OE CASES. 

PBACTlCB-coniib^ 

1. CiyiE CASE 

-- «sSotrto 

Sc'Seg^l iS^ Z iS tlifloabt 

r »:So--”» »'S gsf • •• s“‘-„s Sso’S 

«»• ■>» 51."”° to «“= ‘Tif fto ptta' 

estimate of- d. paragraph answer 

„„*;nT>pd m tue Cc ..i„;..t.ift decunmj, ..a „„ 


one in the — the o«'°^"W"tbe‘ plaint 

estimate of- d. paragraph answer 

mentioned m ftbe plaintift ‘i/‘J'^V°anplied on 

arrived at ?" defendant tank aPP 

that lntcrTOga2ievB.B7 ''it fnll 
Tjetice foraniidin . answci ml J pc on 

Procedure ° gt Pound to principle 

that tlie plaint n plaintiff.. 

the one hand, it ^^gye estimated by ine h ^ 

S^vhichthedamagefi^^^^^^^^^ 

the defendant it parties, i^ 

point. ^ transactions e w yyithin th® 

uu account of h ^^g transactmi s w ^otr 

was unnecfSB. y> Qgfggdant bank ; question 

knowledge ‘ff ii-as act committed 

then the enq y ay wioUri^ ^ damages 

L^^^‘^\Z Zroraty /Zhnission of.- 

Jwmoreayle fr P H 2 ^pluinU -f „ . ft is nc 

Dnder s. \9 the leave part 

ueccBsavy fmmoveable P'°^,. arv ori-.inal cii 

in respect of the sihgh 

'g^/^fthe High Com-t^ E ^ 3 . 

the SEAT. ' fi04:-13 C.B.B., 

GoEiEnLAhE^eCalC:^ 

leave 01 f-iend, the next ir p^nEE v. ( 

&-*ioSwrTn.?uo.ic 

J^romissory Poiver io 


ioxvai • ■ ^ Cross'infer^y^-^ 

'®?* Where interrogatories ffave b^en^a 

tones.— examination of a '^^™^f„„“gatories, the 

fher Srty delivers cvoss-interioga^^ 
and the othei pa. J . _c- n.nv ot tue ou r ^ 

, , i__.. ,„.-iKt. II be e 


„rtv.e ooy o' b. 

-be oSfSSoWoo 

birsistsv^°«“.«^TS“^ 

s!,bshw. ^_J —Bbi JO 

evidence if Johue EABT- EA jt 164= 
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PRACTICE— co»<*»we</. 

1. CIVIL CASES— 

tho Civil Procedure Code, can come m and obtain 
leave to defend tberefcre, in a suit m wlich it 
appeared tbat the defendant resided at Peshawar, the 
ti I e for the defendant to obtain leave from tho Court 
to appear and defend was extended to twenty eiaht 
da^s Gnoour WinsoK . I. Xi B,3C<U^c,^9 


cause why the leave given should not be rescinded 
and the plaint taken o£F the 61e. Ismatl Sadjte 
Sabbtth V MaKaiM'l Hadjee Joosub, 13 L. R , 
9i, referred to. Kbssowji Dauodab Jaibam ® 
Ltjcsuidas Ladba I Ii. H., 13 Bom , 404 

74. Motions — Hearing (no counsel. 


SBEE DASSEB 

PB. L E , Sup. Vol , 609 J 0 "W E , Mis., 114 

76 ^Taking further 

evidears on keiring oj moUcnt—Oral evidmee— 
Jdjcurimenl — There u nothing in the practice of 
the Court on the original side to prevent a Judge 
taking fuither evidence on the hearing of a motion 
either byaffilavit, or md i ccr, and the Court may 
adjourn the bearing for that purpose BaiaasuNo 
SABI DASI r. RAAIKABATAH Mitteb 

[8 B. I,. H , Ap , 05 

76. Next friend- Mtnoi defen- 

dant, Appheahon by next fnend of, for tramferof 


Mofussil Court to the High Court in its ordiiary 
ongioal civil -funsdictioii by the miner defendant 
through a next friend. It was contended that the 


next frend JoiEHnBOKAUTn Mittbb Baa 
Kbisto Mitisb . . L L E., 16 Calc, 771 

77. Notice, Ee-issue oi— Notice 


PRACTICE — continued, 

1 CIVIL CASES— 

78. Objections— 0/yec^io»toten at 

hearing that apphcaito • made to Court uae not the- 
applteaitan o/tohich notnje had been gnen to oppo 
tUe party— Prehminary point — In a motion made 
by the defendants for rectification of a decree for 
specific performance, counsel for the plaintiffs 
cuuteodcd that the defendants were not entitled ta 
ask for a rectification of the decree, inasmuch as their 


not made until the argument of counsel for the 
defendants was concluded. It should be taken that 
the form of the motion as made to the Court uaa 
acquiesced in The objection was then too late 
Eabiu Mahomed r Bajooma 

[I.E.E.,l2Bom,174 


as meamncless Bavebjsb v Shubbo 

Monoaia Debee . 7 W E , 103 

LDCHUSEXABAJIfSAHSEt EOSHUESEDOTr TEA 

[8 W E., 107 

60 — ' Practiee of 

Court* of CO ordinate jurisdiction a* to eonsiderieg 
order* binding —A Bistnct Judge has no authority, 
when hearing an appeal from a Mucsiffa decision, to 
vary or ignore tho directions made by an Appellate 
Court of CO ordinate junsdiction, such as that of the 


DEE Det , 21 W. R, 199 

See \ TIHELIEQA IIUDELLT V CUMDASAWMI 

MuDEiiBr . . 8 Mad , 2L 

81 Faper.books — Prtparaiton of 


if he fails to do so without very good reason, he 
he hearing any 
kDLiAif Doaa 
24 Vif. E., 143- 

82 — Untranslated ao 

counts not in paper-book* — Special leaie —Under 
the rules of the High Court, account bcoks which are 
not translated and arc nob therefore a part of the 
paper*hook cannot be referred to in a trial without 
special leave Madectb Pebseao r FooeCoouabex 
B mEB . . 10 W. R., 121. 

83. ■ Cost* of iran* 

lation of papers not included in lut for pa per- 
dooik— Ills petitioner m a regular appeal to the 
High Court should not be called npou to deposit the 


[2 W. P., Mis . 37 
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PEACTICE — continued. _ 

1. CIVIL CASES— ccMiijnKei. 

costs of translating, etc., any papers of which he has 
not furnished a list with a view to their inclusion in 
the paper-book. What papers a party requires or 
ought to print is a mutter which he or his vakil 
must, in the first instance, determine j the Deputy 
Registrar preparing his estimate and demanding 
payment according to the requirements made on him. 
LaiiIA Bhoop Naeain r. Abasee Begitm 

[23W.E,. 458 

84. — Omission to fur- 

nish. list of fajpers — Notice of estimate of cost of 
printing. — If the petitioner in a regular appeal to 
the High Court does not furnish the Deputy Regis- 
trar with a list of papers which he desires to Lave 
prepared and placed in the paper-hook, that officer 
•ought not to serve him with an estimate of the cost 
of printing. Bhogobtttty Koonwae ■u. Antteagee 
Kconwab . . . .23 W. E., 459 

85j Appeal — Deli- 

very of paper-book — Costs — Dule 49 of Original 
Side. — ^Whero the respondent has not delivered 
paper-books, as he is allowed to do by rule 49 of the 
Rules of the High Court, Original Jurisdiction, on 
default of the appellant to deliver them, and the 
appellant does not appear at the hearing, the appeal 
will be dismissed without costs. Httbeosoondeby 
Dossee V. Caelypudo-Dutt 

[14 B. L. E., Ap., 11 : 23 W. E„ 130 

86. ; Rules of Origi- 

nal Side, High Court— Appeal-Paper-booJc,^ 
Delivery of — Costs,— When an appeal is filed, but 
no paper-books are delivered by the appellant, the 
respondent is entitled, without taking upon himself 
-to deliver paper-bcoks, to have the appeal dismissed 

with costs. Durroosoondery Dossee v. Callypoddo 
Dutt, 14 B. L. R., App., 11, not followed. Kabum 
V. Bhum . . I. L. E., 17 Calc., 288 

87. ■ Filing paper- 

books for appeal — Application for enlargement of 
t}me to file paper-books — Subsequent application 
a.t ihe hearing of the appeal to file paper-book then 
realty - Discretion of Court Sufficient cause — 
Sigh Court Rules, Appellate Side, 'ch 7, Rule 11. 
— An extension of time for filing paper-books in an 
appeal will not be granted unless “ sufficient grounds” 
be shown for granting the application. Where the. 
appellants waited from the 13th August 1898, the' 
date of filing their memorandum of appeal, till the 
22nd September 1898, before applying for office 
copies of the necessary papers to enable them to pre- 
pare their paper-books, and an application was made 
by the appellants on the 12th December 1898 for 
two months’ further time to file their paper-bcoks, the 
delay between the I3th August and the 22nd Sep- 
tember 1898 being unexplained, — Held tjmt no 
sufficient cause had been shown for extension of time, 
nor was the case altered by the fact that the paper- 
books were ready when a subsequent application was 
made ou the appeal being called on for hearing, and 
an application for leave to file them was consequeutly 
■dismissed. Moxi Chahd v. Fool Chand 

[I. Ii. E„ 27 Calc., 57 


PEACTICE — continued, 

' 1. CIVIL CASES— coHifzWKed. 

Gobal Chtjitdee Das v. Radhabxjlltjb Das 

[I. L. E., 27 Calc., 60 note 

88, • Parties — Srror in title of ap- 

peal — Party on record by mistake — Objection to 
his appearance by party who caused error, — A suit 
was brought by a minor, who appeared by her next 
friend, and a decree was given in her favour. The 
defendant appealed, making the next friend alone 
respondent, and had the decree of the Court of first 
instance modified in his favour. The next friend 
appealed to the High Court, where the respondent 
objected to the next friend being heard, on the 
ground that she was no party to the suit. Meld 
that the Court would not entertain the objection at 
the instance of the party through whose fault the 
error occurred, but that the judgment of the Court 
below should be set aside, and that of the Court of 
first instance restored. Bhobotaeini Debi v. Seee 
Ram Paul . . . I. L. E., 9 Calc.. 629 

, 89. Adding party 

as co-appellant— Notice, — -A party should not be 
added as co-appellant without notice to the appel- 
lant. Jankibai ?!. Atmabam Baeakat 

[8 Bom., A. C,, 241 

90. ; Suit instituted 

on behalf of minor by next friend — Application 
for execution of decree by plaintiff on attaining 
majority and after death of next friend without 
complying with requirements of s, 451, Civil 
Procedure Code — Title of suit, — Unless there is an 
.absolute bar created by positive enactment, a person 
who has attained his 'full age is primd facie entitled 
to proceed with a suit instituted ou his behalf during 
his minority, or to make any application therein, aud, 
if necessary, the Court will, as a matter of course, 
give him leave to proceed or act in his own name. 
When a person, on whose behalf -a suit had beeu- 
revived and carried on by his next friend, made, after 
attaining his majority, and long after the death of 
the next frieud, an application in his own name for 
execution of the decree in the suit without having 
complied with the requirements of s. 451 of the CivU 
Procedure Code as to electing to proceed with the suit 
and obtaining leave of the Court to do so, and the 
application was admitted and notice of execution 
given to .the defend uit, — Seld, under the circum- 
stances, that such omission to comply with the require- 
ments of s. 451, though an irregularity, was not a 
bar to the application being allowed to proceed. An 
applicatiour under s. 451 for leave to proceed with a 
suit, does not require any notice, but may be made 
ex-parte at any time. Even if the application iu 
this case therefore were not itself a sufficient indica- 
tion that the applicant elected to proceed with the 
suit, and that the Court in allowing him to proceed 
in his own name gave him the required leave (and 
semble that would be the case), the Court could give 
such leave at the hearing of the application nunc 
pro tunc. The provision of s. 451, w’hich requires 
the title of a suit to be corrected in such a case, 
applies to a pending suit, and not to a suit after final 



6941 ) 


DIQESI OF CASES 


( C942 ) 


?fiACTIC£j— «on^(nue</ ‘ 

1. CIVIL CASES — oo»Unwd, 
decree in which it only remains to proceed in eiecu* 
tion Dooboi. Moanii Dass r Tahib Aixt 
Tahib Albt t KoobsoMBOO 

[LL.B,22 Calc, 270 

91. Appearance oj 

parties — Appearand vikere partp i» rf^eie»/ei 
hp attorney on the record — Consent decree — 
A defendant who has an Httomey on the record can 
not appear to consent to a decree even if tho plain- 
tiff makes no objection to hia doing so PAircHA2>otr 
SiNO « Jeebtjk Kisto Bose 10 "W. 1T,303 

82 4ppttoatio»Ji>r 

payment of menty hy Jteoemei — Consent or ler — 
A plaintiff who has an attorney on the lecord can 
not appear in person to consent to an application for 
payment of money by the Beceirer Chaitak 
-Chabaw JIclliok r GoCOOB Ceandba Mollice 

[1 C. ■W,N‘.,303 

03 — — ~ — Deposit hy </«• 

fendant o/money t» Court in satts/aetton o/elam 
— Right of plaintiff to dram out such tnone^ and 
prosecute suit for balance ela M€<i— JDucre/ion of 
Court— Code qf Cxvl Procedure ( <ct SIV of 
1S92), II 977, 37o— Suit for recoveiy of R5 50i> 
on three promissory notes Defendant pleaded 
minority at the ^te of the transactions denied all 
Lability, also denied receding B5 SCO, but admitted 
receij t of HI SCO Minch sum toptherwith interest 
he tendered to the plauitiff ui full satisfaction of bis 
«laim On refusal by the plaintiff to accept that 
sum it Mas paid into Court The plaintiff then 
applied to the Court for payment to him of tbe said 
amount The defendant contended that (he amoant 
should be kept lu Court penaiug the hearing, as all 
liability Mas denied, and offered to pay interest if 
plaintiff succeeded In hiS suit Held that the plain- 
tiff Mas entitled to take tbe money out of Court 
Lwabea Dass AgtjbwalIiAE « Gibisb Chovdeb 
Ror I L B., 29 CbIc, 796 

94 Payment out of money de- 

posited in Court— Without sutt-^Fay- 
mentout of Court of moneye on petition tetlhout 
i«t^— Case in which an order uas made on a peti 
tion without suit directing tbe payment ont of 
certain money s paid into Court under an order enti 
tied, lu the matter of lloreuce Emily Brownlow, 
and Lilian Eate Brownlow infants” Ik tbb 
UAXTEB Of the FETITIOK OF BSOWHLOW 

tl 1, R , 11 Cale , 219 

95 Execution of df’ 

cree— Receipt and paying ocer of money »n satis- 
faction of decree — If money is broight into Court 
under process of execution, aud the pa^y entitled to 
it or his 1 ak 1 IS present to receive ii, the Court shall 
cause it to be paid over immediately klcXTOTBLV 
FiLLAT V Sauh PiiXAT 5 Mad , Ap , 2 

86. Pleader, Appearance of— 

Secomt appeal — T akil, Right of, to be heard 
Kithout certified grounds of appeal or inthoat any 
order admitting the appeal ~ Rules and orders oJ 
Court (Appellate Side), 86 and 163 A vakil 


FRACTICEj— confintiecf 

1 CIVIL CASES— con(i«Berf 
will not be heard on behalf of an appellant on second 
appeal when i either duly certified groundor grounds 
of appeal have been filed, ncr the appeal been 
admitted bv order of Court under Rules 8b and 162 
of Court Kishen Chunder Roy v Hurish Chunder 
Boie, 3 JT if, 916 followed Oliuilah n Bachh 
Lal KaoiTA I Ii. R., 16 Calc, 706 

67 Probate and letters of ad- 

ministration — Withdrawal of letiers of ad- 
mtntstraiion— False representation — When letters 
of administration have been granted to the Adminis- 
trator General, and subsequently withdrawn on a 
false representation tbe Court will grant a rule 
calling on the executors to show cause why tbe rule 
abonld not be extended to tbe Registry of the Court 
Tn the aeons op SREEUUJfTo Benaich Rao Fubii 

[llQd. Jur.IT 8,10 

68 — — — -—Contentious 

matter —Duty of Registiar—When a petition for 
prohtUo or letiers of administration becomes con- 
ienttout— y on appearance of caveator—Form of 
order — So long as a petition for prooate or letters of 
admmistratiOQ is non contentious ” it is to be 
dealt with by the Registrar As soon as it becomes 
■* cuntexlCioni ” it is to be treoEed at a plaint in a 
suit and the suit is go\ erned as far as practicable, 
by the procedure prescribed by the Civil Procedure 
Code. The petition becomes cuntentious not upon 
the entry of a caveat but upon tbe filing of the 
affidavit in support of the caveat Where in conse 
qucDce of the filing of the affidavit the matter 
becomes a suit tbe whole suit must be disposed of by 
the decree of the Court Where therefore at the 
hcanog of tbe suit the defendant dore not appear la 
support of the caveat, it is not a conect procedure 
for the Court merely to dismiss the caveat leaving 
it to the Registrar to dispose of the petition as a 
non contentious matter The proper form of order is 
that the caveat be dismissed and that probate or 

' letters of administration issue, provided that the 
Court IS satisfied that the papers ore in order 
Cbuotalal Chuhilal r Bai Kabobai 

[1. L. R., 22 Bom. 261 

99 — — . Power of allor 

nty— IBxidence Act (I of 1872), s 65 — Letters of 
administration Application for— On au applica 
tion for letters of administration to the estate of a 
deceased, who was domiciled in Scotland and to 
whose estate one P had been appointed executor 
dalioe qua Father, tbe a plication being made by 
one K under a power of attorney granted by P, such 
power not having been executed and authenticated 
IB the manner provided by s 85 of the Evidence Act, 
— Held that the application must be refused Is 

THE GOODS OF Pbiuboss I, li R., 16 Calc , 776 

100 Petilion hy Ad- 

ministrator General for letters of administration — 
Prayer for remission of Court fees where estate 
IS of small value— Rule of High Court, 697 — ! eri 
fcation of peiiUon Administrator General’s Act 
(II of 1874), ss 12, 16, 17 —A pitition by tbe Ad- 
ministrator General for letters of admiuistrat on 
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1. CIVIL CASES — continued. 

containing a statement as to tlie value of the estate, 
followed by a prayer for the remission of Court-fees 
under rule 697 of the Rules of the High Court 
(Belchambers’ Rule and Orders, p. 278), is sufficiently 
verified by the signature of the Administrator General 
in accordance with s. 12 of Act II of 1874. The 
effect of that Act is to do away with the requirements 
of the rule in such a ease, so far as it makes verifica- 
tion by affidavit necessary as to the value of the 
assets. In iue goods op McComiskev 

[I. L. E., 20 Calc., 879 

101. Administrator 

General’s Act (II of 1874), s. 12 — 'Verification of 
petition — Court Fees amendment Act ( XI of 1899). 
— The Administrator General as a public officer is 
exempted from verifying otherwise than by his sig- 
nature any petition presented by him under the 
provisions of Act II of 1874. In the goods of 
JUcComiskey, I. L. R., 20 Calc,, 879, followed. 
The form of affidavit prescribed by Act XI of 
1899 indicates that it does not apply to an appli- 
cation by the Administrator General. In the goods 
OF Avdadd . . . I. li. E., 26 Calc., 404 

[3 C. W. N., 298 

102. Application fo.t’ 

letters of administ ration bg constituted attorney — 
Fower-oJ -attorney executed in Glasgow — Verifica- 
tion — Declaration as to execution of power . — The 
Chief Magistrate of the city of Glasgow being a 
person lawfully authorized to administer oaths, a 
declaration as to the execution of a power-of-attorney 
taken before him and authenticated by his certificate 
and the common seal of the city of Glasgow, and by 
a notarial certificate, is sufficient proof of the execu- 
tion of the power.- In the goods of Hendeeson 

LI. li. B., 22 Calc., 491 

103. Fvidence Act 

(I of 1872), s. 85 — Power-of-attorney — Declara- 
tion before notary public in proof of power-of-attor- 
ney.— On an application fer letters of administration 
with the will annexed, made by the attorney of the 
executors therein named, it appeared that the appli- 
cant’s power-of-attorney was not executed in the 
presence of a notary public ; but with regai d to the 
execution by each of the executors, one of the 
attesting witnesses had made a declaration before a 
notary public to the effect that he witnessed the 
execution of the power-of-attorney by one of the 
executors, and that the signature of the other 
attesting witness was the proper signature of the 
person bearing that name, and each declaration 
was signed, sealed, and certified by a notary public. 
jSeld that the power-of-attorney was sufficiently 
proved. In ee Siaden . I. li. E., 21 Mad., 492 

104. , Court Fees Act 

(VII of 1870), s. 3, sch. J, art. II, s. 19H— 
Court Fees Amendment Act (XI of 1899) — Pay- 
ment of ad valorem fee on probate or letters of 
administration.— In an application for probate or 
letters of administration the ad valorem fee pre- 
scribed by statute should be prepaid to the satisfac- 
tion of the Court. Such payment must be made to 
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1. CIVIL CASES — continued. 

the Registrar and certified by him or by the Taxing 
Officer where an exemption is claimed and allowed. 
This certificate should be produced to the Court 
with the application and affidavit of valuation. In 
THE GOODS OF OMDA BiBEE 

[I. L. E., 26 Calc., 407 
3C.W.E.,392 

105. Pond, Form of 

— Succession Act (X of 1865), s. 256. —The Indian 
Succession Act, s. 256, requii'cs that an administration , 
bond should be taken in every case. It may, how- 
ever, be varied by special order of the Court, in the 
case of a limited or special administration, and follow 
the English form. In the goods of Ghbboy 

[I. L. E., 26 Calc., 408 
3 C. W. N., 364 

' 106. ; Eeeord, Documents form- 

ing — Documents not proved. — Documents which 
have not been proved, but simply filed in accordance 
with a usage in the mofussil, should not be put up 
with the record. It is the duty of a Judge to pass 
over such documents as unproved, but it is also the 
duty of the pleader of the party against whom they, 
are -intended to be used to insist that' they should 
not remain on the record at all. Kallida Peeshad 
Ddtt V. Hah Haei CHUokEEBDTTy 

[I. L. E., 5 Calc., 317 

107. Remission of 

case by Privy Council for enquiries — 'Record to be 
forwarded with decree. — When the Privy Council ' 
remits a case with directions that the Zillah Court 
may arrive at certain results by certain inquiries, the 
objects and reasons of those inquiries, as set forth 
in the judgment of the Privy Council, are part of 
the judicial record, and should be forwarded to the 
Zillah Court with the decree of the Privy Council. 
Goidck Chtjndee Ddtt r. Mohhn LohD Sookub 

[5 W. E., 271 

108. Eeference to High. Court 

■ — Reference by Collector of decision under Math- 
latdar’s Courts Act — Civil Procedure Code (1882), 
s. 622 - Practice. — The High Court will not inter- 
fere on a reference by the Collector with a Mam- 
latdar’s Courts decision- in a possessory- suit. The 
aggrieved party can himself apply to the Court. ' 
Satu V. Shivrambhaf, P. J., J894, p. 52, followed. 
Pandd V. Bhavde . I. L. E., 21 Bom., 808 

See VOEA ISABADBI V. DAHDBHAI MASABHAI 

[I. L. E., 14 Bom., 371 

\ 

■ 109. — Eeference to Registrar — . 

Statement of facts. Filing of, after appointed time 
— Right of party failing to appear and support 
such statement — Rules of Sigh Court, Calcutta, 
Nos. 522,537 . — On the 4th February 1899 one G 
was granted a month’s time to file his statement of 
facts in a reference which was pending before the 
Registrar, and in default thereof it was ordered that 
the reference should be heard sx-parte against him. 
The statement of facta was filed before the Registrar 
seven days after the proper time. The Registrar 
refused to deal with the statement of facta without 
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and that the reference should be proceeded with 
iQ the usual course Ta.'bie Mohivbt Dassbs * 
Obees Cbttitdbb Pass L Ij. B.i 26 Calc , 685 

llQ, Remand — Semand on potnt 

raised as issue in loiter Court — A case ought > ot, 
as a rule, to be remanded upon a point which has 
been framed as an issue by the Court below and 
brought to the attention of the part es. and 
^ihere they have failed at the trial to give any 
evidence upon it Ban Pbasad i Abiici> Kariu 
[I, L. E., 9 AIL, 613 

HI, Ropoct of Registrar— B® 

repltons to reKjrt— Notice— Rule 565 of Belckam 
jars’ Rules and Orders of the Etgh Court, Ongx 
nal side —In mahing an application to discharge or 
vary a report, it is necessary that notice should be 
given withii the time required by rule S65 of the 
Buies and Orders of the High Court, Original Side, 
and that such notice should bo accompanied with the 
grounds of exceptions rvlied on by the party object* 
mg to the report Lvchuee Kabaik v BTJAMAtiTa 
liAUiA . 1. L. R . 24 Calo., 437 

Luchueb 1^abA1'< 1. Rukoo Lai. Lobea 

[2 C. -W. N., 67 

112 Review— Car/t/yfny rutem 

uithoul good grounds —Junior pleaders of the 
High Couit should be cautious how they ceitify foi 
a review, wheu they dud that the case has been in 
the bauds of members of the bar, and of pleaders 
more experienced than thoy, who, they ought to 
consider, have declined to certify to the review. 
Eoubseau t PiKTO _ 10 W. R, 54 

Tooa OuKO t Bbitish Imiia Siea^i EatjgatiO's 
COMVA^'I . 24 W. R., 430 

H 3 . __ — Bevivalof suit -Cm/ Pro- 

cedure (. ode (Act N of 1877J, s S72 Plaint tahen 
as petition to reitie — A suit was instituted by the 
trustee appointed under a will, against the exccntiix, 
for the purpose of having the trusts of the will 
earned luto execution A decree was made, and 
certain directions were given for the purpose of 
hav in? a scheme settled, by which the trusts were to 
he earned out , but before the scheme was finally 
settled and approved, nud while the proceedings were 
pending, the case was struck out of the board for 
want of prosecution Subsequently, both the plain* 
tifl and defendant died The heirs of the plaintiff 
then instituted a suit against the Administrator 
General as representing the estate of the defendant 
for carrying the trusts into execution, and prayed 
that then suit might be considered as supplemental 
to the original one Beld that the original suit 
though no longer upon the board, was capable of 
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revival, and that, if i o pcr»oix were living whose con* 
sent might be obtained, or to whom notice might be 
given, the Court might give leave without any such 
cemsent or notice, and that the proper course to 
pursue was to allow the plaintiffs to amend their 
plamt by putting it m the form of a petition under 
a 372 of tho Civil Procedure Code the defendant 
hemg at liberty to put m any answer which he might 
have done if the proceediu? had been by petition lu 
the first instance Per Pontiebx, J — Ihe words 
pending the suit” lu s 372 relate to a suit m 
which no final ord^ has been made Qooooii 
CnmiDBB GosaAUBE t Asmikisibatob Genebal 
OB Bshoal 

[I Jj R,5Calo.,726:5 0. li R,669 

114. Rule to show cause— Eu/« 

Mist to sholo cause tohg a person should not be 
tnsde a partg defendant — No grounds stated in or 
serred mth the rule — Rule g anted during Acar- 
tng tf sutl—Civil Proiedwe Code ( id Xl^ of 
1^2j, e 52— Dunoz the heanng of a suit for 
recovery of immoveable property it appeared from 
the evidence and certain documents put lu that the 
pUiutiff hod moi’tcaged his right, title, add lutercst to 
a third person, by whom the suit was practically 
defen* 
defen* 
• il Fro* 

cedure Code the Court directed a rule to issue calling 
on him to sh^w cause why he should not be added as 
a paity Afondant or give security for costs The 
rule was not applied for on petition or afiidavit, aud 


mie, and that the mortgagee was entitled to know 
what he had to nswer. and consequently, the rule 
being informal, it was discharged with costs Bau> 
KABAIN EaiXIA V. MOVEE BIBEE BaUNABAIIT 

Kauia 0 GoBAL Boss SiNGi I. 1 j R., 9 Calc , 735 

115 Rulings of High Court — 

Dsflereut rulings of different High Courts — Judpe, 
What ra’ings to be follouei by — Hhcre there 
are different rulings of the different High Courts 
on a particular point, a Jud^e should follow the 
rulings of tho High Court to which hg is subor* 
dmate bWAUiBAO Habaxa'v Deshfakbb v. Kashi* 
nAin KbisqUA Mucaeie Dbsai 

CL L E., 15 Bom , 410 

BaEASI GAMESE V. bAEHABAU PaBABHBA&( 

A'ioae . L li R., 17 Bom , 655 

lie Sale by Receiver— OJsfrac- 

tirn of possession — Purchaser, Righteof—Cole of 
Cinl Procedure (Act XIV of 18S2J, Ch Xl\, 
and s 617 — Costs — Practice of the Original Side 
of tho Court followed m rccoguinng the right of a 
purchaser at a Bcceiiet’s sale to obtain the assistance 
of the Court in obtammg possessiou under the pro- 
visions of the Court relating to salts in a suit. 
Mtw atoqmmessa Bueb r. Khatoohsebsa Bibbe 

[I. L. R , 21 Calc , 479 
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1. CIVIL CASrS — continued 
receiver iway be restrained from parting witb funds 
la Ids hands pending an appeal, cannot be granted 
Yamih-tid dowiah r Ahmed Ail Khak 

[1. li. B„21 Calc » 661 

128 — Compamea Act 

(7l of 18^2), t ISi— Winding up compang—iilag 
of proceedings when peliixon to wind up n pendina 
—High Court Suh No 10, el The plaintiff 

sued the defendant compaiij to recover USOOOO 
The claim was not disputed, hut shortly after the 
suit was filed another creditor filed a petition to wind 
up the company This petition was pending when 
the silt came on for heariu,, but no order to stay 
proceedings had been obtained by the defendants, 
and the plaintiS contended that under the circ im 
stances ho was entitled to obtain a decree, having 
regard to the fact that n i such order had been made. 


% ^Vadu Miii3 Co I L. R , 18 Bom , 65 

129. — Applicahon for 

tiug of exeeuUon— Costs — Where the defeodants 
in an original s it applied to the Appellate Court for 
stay of execution of the decree pending the appeal — 
Seld (Ba'vebjee, f , dissenting) that tbe applicant 
who ashed for the indulgence must pay the costs of 
thenpplication Chuhi Lal v AbavtbaU 

[I L R, 25* Calc, 893 

130. ■■ Testamentary matters — 

Testament try and probate mutters— Probate Act 
(7 of liSi ) —The practice m India in testamentary 
matters previously to Act V of 18SI was the same 
as that of the EcelcsiastKal Court in England, ex 
cept so far as that practice might be meousutent 
with the Civil Procedure Code IN the maxtbb of 
P uAMBEB GiBDnAB I Xa. R , 5 Bom , 638 

See Iv THE OOOD8 OF BHUOGOBIIXri’ DASSBE 

Pbosuhnomotee Dossee V Aohobe Cbakdba 
Ddtt 4 0 W. N , 767 

131 . — Translation of papere-* 

Appluation for translations — Translattoos of 
papers, if required, should be applied for before the 
case 18 posted Eondaffa Oaukdak v Eauastami 
G iriTDAN 1 Iliad , 130 

132 Transfer of case— 

caitOHT «M er s 4, Act SXIII of ISSl — Suite on 
bonds, etc — In all applicatiuni under s 4, ictXXlll 
of 1861, in suits brought on a bond or other ilocu* 
meiit, the place at which the document was executed 
must be definitely stated Anonfmous 

[7 Mad , Aji, 34 

135 Transmission of docu 
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I CIVIL CASES — concluded 
to be made out In the matteb of Ameeboomssa 
Khatook 14 W R , 94 

134 — • ‘Witlidrawal of suits or 

appeals — Wythdraical of suit — Landlord and 
tenant — Forfeiture for non payment of rent — Fight 
to relief from application i» motion — A motion was 


dismissed Held such an application should not be 
made by motion, but the defendant was entitled to be 
relieved from the forfeiture on pajiuenfc of what was 
due QnoiAH Mohaued v Caicdtta Club 

[Cor, 67 

136. Withdrawal of 

teeond appeal — Discoieri/ of new evidence — Bevieio 
hg lower Court — Cmf Procedure Code ("AefN of 
I877J, * 623— Having regard to the decisions in 
Nanabhat v Naihabhat, 0 Sotn 89 and Naragan 
v Daiudbhat, 9 Bom , 2S8, and the uniform practice 
m accordance with them which had since obtained, 
and the practical similarity on this point of Act X of 
1877. B 623, and Act VIII of 1859, s 376 (on 
which the cases above ineutioncd were decided) the 
Withdraw his 
d though not 
. , y to the lower 

Court for a review of its judgment on the ground of 
tbe discovery of new evidence the appellant to pay 
the respondent's costs of appe il. PAUbb t Dbvji 
(I. L R , 7 Bom , 287 

3 CRIMINAL CASES 
See Apfeai in Cbiminai Cases — Pbac- 

TICE AND PbOCEDDEE 

130, — Adjournment— /£e(;owr»»ie/i< 

0 / trial bf proclamation —1'he adjimniment of a 
trial by public proclamatiou is irregular aud objec 
tionable Aaontuoub 6 Mad , Ap , 30 

137 Affidavits— Cojiiradic^iny alle- 

gallon *» ter fed petition — Important statements 
made m a verified petition to the High Courc, if un 
true, should be contradicted on afiidavit Rso r, 
Eabhinats Dxhbab . 8 Bom , Cr , 126 

138 Showing Want of 

jurisdiction and error in law on merits — Though 
affidavits may be used to show a want of jurisdic- 
tion in a Magistrate, even though tbe affidavits cou- 
tradict fOT this purpose the finding of the M^is- 
irate, they cannot be used as affording matemls for 
reviewing the Magistrate’s decision on the ments 
Beq V Nathaiai Pitambab 10 Bom , 102 

139 “ ■■■■" ■ Lnadmissibility 

ofaffidant of accused when Magistrate has recorded 
plea of guilty — Where a Magistrate has recorded 
that an accused person has pleaded guilty, an affida- 


[I. !•. R., 19 Mad., 209 
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PHACTICS — concluded 

1 CKIMINAL CASES— C(5ncZ«*<? 

164 —Signature of Magistrate— 

Warrant of 
signature of 
meat under s 

1872 should not b** affixed b; a stamp In summary 
trials under the proris ons of Ch XVIIl of the 
Code of Criminal Procedure 1872 the record in 


doty to a clerk nor to affix his signature to the record 
or judgment by a stamp Subbauimya v Qoben 

[1. li R, 8 Mad., 308 


Court — When a rule is issued by the High Court 
and proceed ngs stayed Magistrates oa receiring 
reliable informat on thereof should stay their b>n£ 
then and there So where it was brought to the 


stay of proceed ngs by the High Court and the Magis 
trate refused to look at the telegrams aud to stay pro 


him was to send a telegram to the Begistrar of the 
Eigh Court to ascertain the truth Semite— A 
supplementary affidavit stating facts which have 
transpired subsequent to the issue of the rule may 
he filed BaibeSsibi Febshai) Nabatab Smon v 
Euebess 2 C W it , 403 

266 Transmission of record to 

Blgh Court— iZecori of froceedxngi’prxorio com 
milment — The Magistrate s record of the proceed 
mgs prior to comm tment should al vays be forwarded 
to the High Court Queeb v Kasiu Ali 

[16 W B., Cr , 07 

167 Undefended accused — Court 

to text statementt of witnesses for prosecution — JPer 
Fbihebau C J Where an accused person is not 
defended the Court should in the interests of justice 
test the statements of the witnesses for the prosecu 
tion by questions in the nature of cross exammat on 
Queen Emfbbss i Kaeltt I Ii B , 7 All , 100 

PEE EMPTION 

Cd 

1 Subjects of and Tbanseebs qitibo 


Bise to Pbe EurnoN 6954 

2 BiOHt OF Pee EUpnOK 69 p7 

3 CONBTBUOTION OE WAJIB U1 UBZ 6976 

4 PUBCHASE MONET C9S5 

5 Pbopits op Land 6990 

6 Loss OB Waites op Biobi C990 

7 Miscellaneous Cases 6993 


PBE EMPTIOir-co»/t«K«d 

See Cases dhdeb Custom 
See Cases dndeb Deckee — Consteuction 
OP Decbbb— Pee euption 
See Cases undeb Deceeb — Fobu op 
Deceee — Pee emption 
See Casks uhdeb Limitation Act 1877, 
AET 10(1871 AET 10) 

See Cases undeb Mahomedan Latt — 
Pbe euption 

See Cases undeb Onus op Peoop — Pee. 

EUPTION 

See Biqut op Suit — Acobual op Eight 
[W B, 1864, 285 
I L B. 2 All 884 
I Ii B , 3 All . 610, 770 
I I, R, 6 AIL, 187 
See Valuation op Suit— Suits 

[3B D R,Ap,143 
I L R, 13 Calc , 255 
14 W E , 223 
I L B, 16 All, 403 

1 SUBJECTS OP AND TBANSFERS GIVING 
BISB TO PBE EMPTION 

1 -■ Permanently settled estates 

iXiSyillQt— Act AXllI of J8$l s J4— Extension 
of Act — S 14 of Act XXIII of 1661 was not appli 
cable to permanently settled estates m Sylhet nor to 
estates in any district of Bengal unless extended 
thereto Abdul Jabzl v Ehelai Chundbb Qhosb 
[1 B L E , A O , 106 10 W E , 165 

2. Bight and interest of co- 

sharer m estate in Sylhet— of 
clutmanf for actual purchaser— Ad XXIII of 
1861 s 14 — The right and interest of a co 
sharer in an estate in Sylhet being put up for 
sale in execution of a decree the petitioner claimed 
the right of pre emption under s 14 Act XXIII 
of 1861 and he was thereupon substituted for 
the actual purchaser ffeld that in such cir 
cumstances the Court executing a decree had no 
authority to substitute the claimant for the actual 
purchaser without tl e consent of the latter and 
that a party claiming a share under the section cited 
was 8 mply in the pos t on of a party who having a 
right of pre emption h'is observed the requisite for- 
malil 
resor 
Thee 

logly Abdool Jaleel V Ealee Coouab Dutt 
[6 W R, Mis , 3 

3 Puttadari estate — Act I of 

1841 s 2— A cla m for pre emption under s 2 of 
Act 1 of 1841 was sustainable in respect of an im 
p^ect puttadan tenure Eadib Buz c Bam 
Tahul Bhaqut 3 M Vr , 125 

4 — Confiscated property — C ob* 

fiteatien of property i» »«i#/or preemption — A 
pre exopt on suit is not barred by the fact that tho 

10 0 


TOL. IT 
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DlOESl OV CASKS 
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’PBE-BMPTION’ — conhnued, 

1. SUBJECTS OP, ‘AND TBANSFERS GIVING 
RISE TO. PBE-EMPIION— co^jc/ftrferf. 
ihe foimer sut uitlun the meaning of the xvajtb 
ul*urz Held that the suit uas not maintainable. 
HiHuirA> Bai r. Udit Nabain Eai 

[I. L E.. 7 AIL, 817 

17. Transfer by eonaptomiae— 

Wajtb’Ul ui ? — “ Trantfer" - “ Salt ” — On the Ist 
September 1831 X an I £ euleml int> an agree* 


•moiety of the share I and R found funds for the ^ 
prosecution of two snita in respect o? the share, | 
whitb on the 5th Apaill8S2 ircic compromised, B 
getting 1 anna and 3 pica tut of th" li annas on , 
gina\iy cUiUicd by Uei In that com^iromise B 
stated as folloiea "I laahe o ei 1 aiina to L I 
and E, u>y paiwia m lieu of the pioiecutiom of the 
tnocasca 1, the plaintiff shall icuiain in possossi n 
of the wmaiuing 3pws” Meanwhile, on the 8rl 
Septembw 1881, G hil sold 3 annas out *f the 
12 annas share to 1/ Oi t'e 3rd April I'SS 
brought a suit against L and ll, claiming the 
right of pie*emptioi in icspcct of the I anna nhich 
■they had acquired from S on the allfgitnn that the 
tiansfcr of the share hid takcu place on the 5ib 
April 1632 lhi% claim was hared on lheua)ibul , 
un of the Mlldge which gate a n.htof irc*ciiiptioi | 


■the m‘eicst in the share between 2} and L and ll 
that the real tiaiisfci to L and 2i was giica<flcct to 
•on the 1st SeptemberlSSI, and that, this having been 
prior to the acquisition by V of any right in the 
village, he was not a co shanr at the u« c «f the 
-transfer, and that he bad consequently no light as 
against X. aid B by way of claim for pre rniptioi 
Laciuii Nabaix V aiANoa Dat 

Cr L B., 7 All , 291 


2 UIGlIl OF PBE ‘'MPIION. 

18 Sale in. execution of decree 

— Jet X^III of IS^l, t li—Share told in execu- 
Uon of decree — A suit by a persou flaiming possis 
Sion by iioht of pic cmpti ii, under the piovikwas of 
3 14 of Act Will of 1S61, of a sliart* sMd in 
the ciccution of a decree was held to be piematura 
and unmaiiitaiinible The claimant should have sued 
to set aside the ordti of the Couit coifirimog the 
sale in fai our of the anctio i pui chas r and to h ive 
himself declared eutithJt) thepreempUo of the 
propertj and to be subst luted for the anction.pur* 
<;ha8ci as its pnrclias i SiiiBSAitiir rnihAllAU 
[TN.W.GT 


PEE EMPTION"— continued 

2. BIGHT OP PRE EMPTION— co»f,nMed. 
of grace mentioned in the notice of foreclosure. 
Aubbs Abi 1 . Bhabo Sooitdubbi; Debia 

[6 -W. E., 113 

20. — Bights and interests of mort- 

gagee— SA«ir* of \tndit%d i tmmoieahleproperlij'— 
C’ltii Procedure Code, 1S77, t 310 — The proiisions 
of 8 310 of Act \ of 1877 aie not applicable in 
a cam wher the propcity sold is not a share of undi- 
vided immoveable property, but the right' and inter- 
ests of & mortgagee in such a shaie Jaibau Da 3 t 
BbkiPbasad I L E, 3 All, 15 

21 Co sharer— Sa2e«n«jec«;ty« 

share «» tMtuoieuble property — Stranger Stghest 
bidder — Civil Proeeiure Code, 1877, s 310 — A co- 
sharer in undivided iinu ovcable propcity of whith a 
sha'e is sold jn the executiou of a decite does not, 
under s SlO of Act X of 1877, acguue the tight of 
p c emplioj as against a stranger to whom such share 
has been knocked down by meiely asserting sneh right 
at the time of sale and fuldlUng the conditions of s de 
required by ss >.06 and 307 of that Vet He must 


. I I ■ I 

22 • ■' - — . , I , — Sale tn exe » 

tion o/ «/iare I » tmnnealU property Manner of 
(tut'iiny pre entpttoi HxgkeU bidder~CMil Pro- 
cedute Code, 1^7, s 310 The iiquiiemeats of 
B 3iO of Act \ of lSi7 aic not satisfied by the 


£hat section contemplates a distinct bid by the ci« 
sharer lo the ordinary manner of offenog bids Te) 
Stngh r Oobtnd Stngh, / L £„ S a7i,, 850, fol- 
lowed. Hiba V HiiAs All EnAir 

CL IaE, 3 All, 827 

23 Mulder of path 

dar eilale~~Act XXIII of 1S61, s li — v person 
holding s share m a pattidan estate at mo tg i^ce was 
not in a position which gave him a right o! pre emp- 
tion, under the prousions of a It of Act XXIII 
of 1861, inicspcct of a share in the estate sold in exe 
cutiou of a decree , nor docs he obtain such a positioa 
^niuse > share in the eshite has been put up for sale 
•Mwl knocked down to him Dwabka Pabshad 
S ijEiTt t Rasi AtjtAb '•uaun 7 U "W , 231 

24, — Bight against 

stranger— 'Afit Xh.III of iSSJ, s, li — A share in 
the mouzah having been put up for sale In the exccu- 
tmu of a decree au I knocked d wii to the defendant, 
a stran gci, the plaintiff, a oo-shsrer of the share, was 
^Id to be entitled, nner the proi uious of s U of 
Act XXIII of IbGl, to take the share llAii Atjtab 
V SjeoDpti .... 61T. ■W,a43 

25, — Pattida-i estate — XXIll 

ofl86h* 14— Sale of land for arrears of reienua 
—Alt XVLlIoflS73,s m~Aet XIX of 1373, 
s 138 —The provunns of s 11 of Vtt Wllf of 
IbGl were not applicable, where the laud iras sold 
laeiccatUMiofadeccea of aRcxcnuc Court Hell 
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PEE-EMPTIOlT-cojiiinuerf. 

2. EIGHT OF PEE-EIEFTIOX— coHiuiucrf. 

oil thoassuiuption tliiit, where hmdis sold in execution 
of such n decree, n cliiim to the right of pre-emption 
can bo preferred under the provisions of s. 177 of 
Act XVIII of 1873 and .s. 188 of Act XIX of 1873, 
that such claim can oidy be preferred where the 
laod is a patti of a niehal, not where it is part only 
of a patti of a niehal. Semlls — That, where land 
which is a patti of mchalissold in e.xecution of such a 
decree, a claim to the right of pro-cinptiou can bo 
preferred under the provisions of s. 177 of Act 
XVm of 1S73 and a. ISS of Act XIX of 1S73. 
INA 1 £AI>- Sixon f. MtrUAMJfAD Farpk 

[1. li. H., 1 AIL, 277 


20 . 


Beciuisite of valid claini- 


Act XXIJJ of 1S61, s. 1-i — Coisdifioiis required It) 
MaliomeAhm Liir.— If iv person claimuig prc-einp- 
tiou under the provisions of s. 1-1 of Act XXIII of 
18C1 fulfdlcd the conditions of sale respecting the 
deposit of the purchase-money, the sale could not be 
held void merely by the failure of the person to whose 
bid the property was knocked down also to complete 
the deivisit. All that the claimant was bound to do was 
to establish that he was a pattidar within the meaning 
of the section in the estate of which the praperfcy sold 
formed part, and that he liad fnltillcd the conditions 
of sale. If bo established this, tlic sale should be con- 
firmed in his favour, unless some irregularity in pub- 
lishing or conducting the s.alc was shown which would 
justify the setting aside of the sale. The couditiona 
of pre-emption under the Mahomedau lasv did not 
apply to a claim brought under the section. Dabee 
Pebshad r. BlsnEsnvR Peksitab Sixgii 

[61T. W., 289 


27. 


Wajil’Xi l~ur z. 


Cl'iim under — Condilions required hy Mahomedau 
late. — Held that the person in whoso favour a pre- 
ferential right of purchase is stipulated for, by the 
terms of the wajib-nl-urz, is entitled to a decree if ho 
comes forwai'd and claims his right, without unrea- 
sonable delay, after he hears that a sale has been 
made without any tender to him, although ho may not 
have proved specially that he has fufilled all the 
conditions requhed in the case of a claim of pre-emp- 
tion under the !Mahoinedan law of 8huffa. KoxriiA 
Pet L’. Mahaeaj Doobet . . .1 Agra, 278 

28. Act XZIII of 


1861, s. Id:— Sale of pattidari estate in executionof 
decree — Act I of ISll, s. 2 — Riyht of co-sharer . — 
It was incumbent on an officer conducting a salo 
in execution of decree, of land which was a share of a 
pattidari estate paying revenue to Government, 
as defined in s. 2 o£ Act I of 1841, to take notice of a 
claim made by a person under the provisions of s. 14 
of Act XXIII of 1861, and to receive the purchase- 
money as a fulfilment of the conditions of the sale, 
subject to any question which might be raised by any 
party interested in the salo as to the claimant’s title 
to advance the claim. When the whole of the pur- 
chase-money has been paid by the claimant within 
due time, the Court executing the decree, unless it is 
satisfied that he has no right to advance the claim, 
cannot treat the payment by him as a nullity, but 


PBE-EMPTIOPT — continued. 

2. KIGHT OF PRE-FAIPTION-coniniuscL 

mu.st accept it as a fufilmeut of the conditions of the 
^1c respecting the pnrcbasc-money, and the salo 
is not defeasible by the failure of the bidder to- 
complete the deposit of the purchase-money. The 
sale to the claimant cannot become absolute until it 
ha.s been confirmed, and until it has become absolute, 
he cannot maintain a suit for possession. If the 
claimant has fulfilled the conditions of sale, and his 
right is clear, the Court e.xecuting the decree is 
bound lo give dfcct to the rigid. Tasedbk Ali e. 
MpjcsBB'Ar.i . . . . 6 IT. W., 272 


29. 


Sale iu execution of decree. 


— During the minority of two out of four brothers an 
ikraniama was entered into between them tothe effect 
tluit no separation was to take place without the 
consent of all, and that, if one of them separated with- 
out such consent, ho was to forfeit his share of the 
family property, and that, if any one wished to 
dispose of his share, he was to give his brothers the 
preference. One F purchased at a private salo the 
share of M, one of the brothers. On this tno of the 
brothers, A and I, brought a suit against F to set 
aside the sale as contrary to the terms of the ikrar- 
nauia, and urged tlicir claim to pre-emption. The 
suit was decreed with a stipulation that the purchase- 
money should bo paid back. This not having been 
done, F sued M, got a decree, and in execution put up 
for salo .l/'s rights and interests iu the family estate, 
bought them himself, and took possession. The 
present suit is hy A and I to recover possession on the 
ground that J/ had no rights and interests left which 
could be sold iu execution. Held that, as Jfhad never 
separated, bis share had not been forfeited, and that 
the only other privilege left to tho plaintiffs under 
the ikrar, viz,, pre-emption, could not bo exercised, 
inasmuch as di had not sold his share, the sale having 
been tho act of the Court. Febasex xVli c. Asnoo- 
xosn Rot Sixgh ... 15 W. E., 455 

30. — Right of auc- 

tion-purchaser as against party ichose claim to pre- 
emption is allowed. -The auction-purchaser at a sale 
in execution of a decree of a share in a pattidari 
estate seeking to establish his right as against a 
person whose claim to the right of pre-emption under 
the provisions of s. 14, Act XXIII of 1861, has beem 
allowed, and in whose favour the sale has been 
confirmed, cannot maintain a suit for possession of 
the share, but should sue for a declaration that the 
person claiming the right of pre-emption has no such 
n'ght and to set aside the sale. Faszakd Ah t . Ahm- 
EHAH . . . I. L. R., 1 AIL, 272 

SAXGA3I Bait e. Sdeobaet Bhagat 

[I.E. E., 3 All., 112. 


31. 


Condition for assertion of 


right — Wajib-ul-urz — Ojfer of property —Hoti- 
f cation that property is for sale and offers will be 
received — Acquiescence. — In order to entitle a co- 
sharer to assert a right of pre-emption based on the 
wajib-nl-urz, there must, as a condition precedent to- 
such' assertion, be a sale of a share already negotiated 
with a stranger, and a price fixed' with the stranger 
by the co-sharer desiring to sell. The only mode m 
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illQESi OF CASES. 


TBB EMPTIOIT — continued. 

2. BIGHT OP PBE EMPtION— 
which a pie emptire claim can then be defeated taby 
proof of a disimct intimation to the co sharer seehing 
to mamtam such claimi of the contemplated sale> and 
of the price agreed to be paid b; the stranger, of an 
offer to him (the cO'sharer) at such price, and of bis 
refusal to purchase Where the sale in respect 
of which the pre«emptive claim was raised was one 
made by the Collector aa Manager of the Court of 
Wards and the Collector, before selling-the property, 
issued a proclamation though the tebsildar noti« 
f>mg to all the shareholders that the property was 
for sale, and that shaiers intending to purchase 
should make offers , — Beli that such a notification 
was not a sudieiently distinct and definite notice of 


Xduucu piupc v» — » J — * o- 

in the light of total strangers in respect of the whole 
of the property included in the sale deed, and that a 
note at the foot of the sale^deed mentioning the 
interest seierally purchased by each of the vendees 
would not entitle them to retain the shares respec« 
tirely purchased by them. OtHESHES t Ar i Zabattt 
-An . , . 21f.W,343 

3d , - Joint $urchtt$€ bj 

CO sharer and strangers— Specification of interests 
tahen ig purchasers ->A co sharer of au estate sold 
hia share to E, who was also a cO'sharer in such 
estate, and to tao other persons, who were not 


of the property sold The co-sharers of the estate 
were entitled, on the sale by a co-sharer of his share, 
to the right of pre-emption. Held that such specie 
ficatxou could not alter the joint nature of the 


was concerned, a claim by another co-sbarer toenforce 
a right of pre-emption in respect of such sale, but it 
must be regarded as a“ stranger” in respect of the 
•whole of the property sold by reason of having asso 
Giated himself with “strangers.” Quneshes Lai v 
Zaraut Alt, 2 It, W, 343, obsened ou. MANKA 
SiNon V. Bamadhin Sihsh I L. B ,4 AIL, 262 

34, Waftb-ul urs— 


faxour of co sharers m the thoke who were related to 
the vendor by descent from a common ancestor 


FBE EMFTIOiN''— continued. 

2 BIGHT OP PBE EAIPTION— eoMfiwwed. 

( < hiBsadaran ekjaddi thoke ”) It was also provided 
that, in the event of any dispute arising as to pnee, 
it sbouldbe settled by arbitration, and that, ‘if the co- 
sharers do DO. take at the amount filed by the arbitra- 
tors ’ the co-sharer desiring to sell might make the 
transfer to a stranger Held that cc-sharers who 
were not of common descent fiom th^ vendor were 
entitled to pre emptiou after own brothers and co- 
sharciB ek jaddi and to have preference o% er strangers. 
Quneshee Lai v Zaraut Alt, 2 N W ,343 followed 
Sabib All V Lad Hau I. 1j B,, 9 All , 660 

35. Beiiami purchaser— Paf 

ehasern taco parcener— Act LXIII of ISQl, s 14 
— 'there the rights of a judgment-debtor in a 
pattidan estate u ere sold at auction m execution of 
decree, and bid for by the son of the judgment debtor 
who gave the name of his father m law to whom the 
property uas knocked down (and who was not a co 
parcener lo the estate) as the actual purchaser, such 
latber-m law subsequently waiving bis clauu as auc- 
tion porcbaicr in favour of the judgment debtor 
Held under 8. of Act AXIII of Ibfil that the 
property had been knocked dowu to a stranger, and 
that the right of pre emption attached in favoui of 
the person entitled thereto on such sale he baling 
done all that was necessary to assert his claim 
07KOA Bam v Mooia 2 N 'W , 200 

36 Oo'sharers— 

Recorded co sharers — Benamt purchase of shares 
— Salehgeo sharer — Ctot*»/or pre emption resisted 


him upon the strength of the interest so acquired to 


V Macqueen, L R ,I A., Sup J ol ,49 referred to 
Besi bHABKAB Sbbluat r Mahfal Bahaddb 
SiHGH . I li B . 9 AIL, 480 

37. Co-sbarer — “Proprietor" — 


were not merely air of a co sharer, and were not 
grove lands held by a licensee from a zammdar, but 
ianda belonging to a zammdar and in his occnpatidn, 
notwithstanding the fact that be had not yet ob- 
tained mutation of names tu respect thereof. Hakbui 
Din t Bahuuunvissa 1. L. B , 16 All , 412 

38. — ■ . — ■ — Mortgagee of co* 

xSarer —A mortgagee of a co*sharer is not a “co- 
sharer” Hand Lal t. Bansi 1. L.B., 20 AIL, 19 
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PSE-EMPTIOM" — coiitiniied. 

2. EIGHT OP PEE-EMPTION— conij»Med. 

39. Waj ih-ul-ars, 

Gomtruction oj — Purchaser of isolated plot of land 
in mehal — Pvrchc ter of air land.— The wajib-iil-urz 
of a village gave a right of pre-emption to '' co-sharcrs 
iu the mehal.” One of the cc-sharers brought a suit 
for pre-emption which the vendce-dof endant resisted on 
(>rouml thixt he aho was a co-sharer in the mehal, 
and tlic plaiutifE had therefore no preferential right. 
This contention was based on a former purchase by 
the defendant under a deed of sale executed by a co- 
sharer ; and comprising (i) an insolated plot of land 
in the mehal j (ii) sir lands in tlie mohal. Held by 
the Full Hench that, it being found that the vendee- 
defendant had already become a co-sharer in the 
mehal prior to the date of the purchase which was in 
question in the suit, the plaintiff had no preferential 
right of pre-emption. Per Mahmood, J. — ^The deci- 
sions of the Full Bench in Naimat Ali v. Asmat 
Pihi, J. L B .7 III,, 626i have overruled Jlazart 
Lai V. Ugrah Rai, Weekly Notes t'.ill.), 1S84, 
p. 103, and Ritp Ram v. Aliingni, Weekly Notes 
(All.j, 18S6, p. 136. Sapdal Am v. Dost Muha- 
mmad .... I. L. R., 12 All., 426 • 

40. Pre-emption 

among co-sharers under the Oudh Laws At t (XVllI 
of 1876), ss, 9 to 13—Pre-emptor’s right, as such., 
dependent on the intending rendoT^s right to^ ell — 
Accounts hettoeen oo sharers Contrihution, Right 
to, for expenses of suit. — Pre-emption, as declared 
in the Oudh Laws Act, 1876, is not applicable where 
the co-sharer claiming it denies tlie title of the co- 
sharer proposing to sell, alleges that the latter is not 
a sharer, and says that he himself is entitled to the 
property. One of two co-sharers, entitled to equal 
shares in an inheritance, having taken possession of 
the whole, was used by the other for her share, with 
mesuj profits from the date of the suit. To provide*” 
costs, the latter had sold to her co-plaintiffs the right 
to claim half of her share. The defences were — (1) 
relinquishment of her claim iu favour of the defen- 
dant 5 (2) that the defendant had a right of pre- 
emption as to part, in consequence of the above 
transaction ; (-i) that the share in dispute was subject 
to a proportion of the debts due from the estate of the 
deceased, chargeable on the whole inheritance} and 
that, if the plaintiffs should be held to be entitled to a 
decree, they should also be declared liable to pay, 
according to shares, their part of all the debts of the 
deceased liquidated by the defendant, as well as 
a proportion of money which he had expended, in good 
faith, in litigation for the protection of the inheritance. 
As to (1), the two Courts below concurred in the 
finding that no relinquishment had taken place. As to 
(2), it was pointed out that there had been no attempt 
to sell a share of the inheritance, but only to sell 
a. share in a suit; and it was held that tlje position 
taken up by the defendant was inconsistent with his 
claiming to pre-empt, so that pre-emption was inap- 
plicable. As to (3), it was held that, although the 
plaintiffs could not have a decree for mesne profits 
during the whole peiiod of the defendant’s possession, 
yet, if any account was to betaken of the defendant's , 
payments, it must also be taken of his receipts j and 


PBE-EMPTIOlSr — continued. 

2. EIGHT OF VR'E-'EMFUION— continued. 
it was heldthat the incidental benefit to the plaintiffs,, 
who had not authorized the litigation, in which- 
expense had been incurred, did not give rise to any- 
implied contract on their part, of render them liable in 
equity for any portion of that expense. Abdui 
TFahid Khah V. ShaiuhaBibi 

[I. 2lCalc.,49G 
L.II., 211. A.,2G 

41. ^ Co-sharers in pattidari 

village — Prefeiential claim . — In a pattidari village 
the sharers in each patti have a preferential claim to 
the right of pre-emption in that patti. Mahaeaj 
Singh a. Beech ooE Laid . . IW. E.,233^ 

42. Co-sharers in pattidari 

estate — Act xxill of 1861, s, 14 — Stianget — 
Purchaser at sale in execution of decree. — A share- 
holder in one patti of a pattidari estate w-as not a 
“ stranger ” n ith reference to a shareholder iu another 
patti of the estate within the meaning rf that term in 
8.14, Act XXIII of 1861. Faezand Ah v. Aeim- 
uEDAH • • . . X. Xj. B., 1 All., 272 

Sangam Eam r . Sheobaet Bhagat 

[X. L.B., 3A11.,112: 

43. — Strangers . — 

Where a share in a certain patti was sold by 'the 
holder of the share to a stranger, and three persons, 
holding equal shares in the patti, were equally entitled 
under the village administration paper to the right of 
pre-emption of the share, — Held that such persons 
were each entitled to have the sale madeto him to the, 
extent of one- third of the shave. Mahaeib Pabshad- 
V. Debi Diae . . X. Ij. B., 1 All., 291 

44. Act XXIII of 

1861, s. 14 — Land ipld rent-free in zamindari.--- 
Where a plot of land formerly held rent-free situate 
in a pure zaniindari estate is sold at auction , — Held 
that the claim of preferential purchase under s. 14, 
Act XXIII of 1861, -nould not lie, as the estate was 
not a pattidari estate within the meaning of s. 2, Act 
I of 1841. Geooeoo Singh v. Dabee Dtae 

[2 Agra, 280- 

45. Act I rf 1841, 

s. 2 — Preferential right . — Where a resumed maafeo 
estate comprising three pattis in an adace-mchal was- 
assessed with a lump sum of Government revenue 
payable through the lambardars of the adace-mebal, 
who were empowered to proceed summarily against 
the sharers of the pattis iu c ise of default, and to bring 
the share of the defaulter to public sale, and were held 
liable to Government for payment of the revenue as- 
sessed on the three pattis, and in case of default their 
lights in the mehal, not of the sharers of the default- 
ing putties, • were liable to sale for satisfaction of 
Government demand on those pattis , — Held that the 
estate -svas not a pattidari estate as contemplated- 
by 8. 2, Act I of 1841, and the right of pre-emption 
given to co-sharcrs of the patti by that enaptment 
could not attach to it. To constitute a pattidari estate 
as contemplated by the 2nd section of the Act, it was 
nccessai'y not only that it should come within the 
express terms of that section, but also that it should 



( 6965 ) 


DIGEST 01- CASES. 


( 6966 ) 


Fuss EjMPTIOIT — '•onltnued 

2 lUGHT OF PBE EMPTION— ««<»«««? 
be liable to the same incidenta which attach to the 
estates described in the stction by the other provisions 
of the same Act Salij Bau t PCBslDa BAU 

[1 Agra. 186 


ingand his share of the rent of (he common lauds, and 
paid his own quota of rciennesiparatcly HelJ, the 
tenure came irithm the definition of a jattidan estate 
contained m s. 2 of Act I of 1S41 Bau Aittas 
» Saso D-cir 6 N "W , 243 

47 )/ uUart - 

Part»/to» of mehal — Mode oj tftneton of froftriy 


emption to the owners of each tboke in respect of 
property situate m eicry other thokc, when such pro 
perty wassoldto at yoneliaMQg no share lu the tiI* 


a. 1 

nas constituted a separate mebalanda uew wajib 
ul urz naa framed for it Prior to the partition, a 
proprietor of laud both m the pattis which remained 
in the ongtnal mehal and in the patti which formed 
the new mehal, sold property ;ii both to a stranger 
Thereupon a co si arer in the original mehal brought 
a suit for pre emption m respect of tho property 
situate therein which bad been sold, exclud ng the 
property situate lu the new mehal Htid that 
the effect of the partition was to exclude property 
situate 111 the new mehal from the operation of the 
Wajib ul uiz framed in 1856 and to place it under 
new conditions as to thenght of pre emption , that tbs 
plamtiff cculd after the separation exercise no such 
right against and m respect of shareholders and pro 


they had scpoiatcd, and that the suit to preempt 
that portion only of the pr perty sold which was 
situate in the original mehal was maintainable 
Duroa J^rasad v Munsx I L M 6 All 423 , 
Sxilaa V Shto J?rasad, ] L H 6 All 455, 
Eashi iVa/A V V kHftPrat'xd I L S 6 All, 
S70 , Motet Shah v Ooklt, XI W P , S J) A 
J661 p 506 , R iw Pratad \ Buljeet St»/A SAyra, 
252 Oomar Khan r, Murad Khan, Xf W P S, 
M A 1865, p 173 %ni Salty liamv Pabt Praead 
7 JT TP" 38 refined, to ierMAHiioon J — The 
rule of the Mahomedan law that where more persons 
than one owning the property in virtue of wluGh the 


with reference to the number of the shares of each 


FBS'FMPTIOIf— conhnueef 

2 EIGHT OF FEE EMPTION— co»<«nv«d! 

r 


* * 1 - J 

Bau r Mahasib Bai Mababib Bai t Baqhit 
NABDAB Bai BAaniTKAKDAH Bai v Mahabib Bai 
[I. L. B , 7 AU . 720 

: r 


IK<y»5 ttrz—Co‘iharerii —Rules of the Board of 
PeienuB ,f the 13lh XTocemler 1875— N^W. P 
Land Revenue ActfXIX of 1873), s 2o7— Where 
at the settlement of a village constituting a single 


November 1875, issued under t do7 of Act XIX of 
1873, a ne i record of village customs was framed 
which did not give to the sharers m any one of the 
new mehals aiy right of preemption in respect 
of land sitnated in another mehal, it was held that 
the latter record of village enstoms was a valid and 
bindmg document, and • no right of pre emption 
existed in favour of the co sharers in any one mehal 
in respect of land situated in another mehal Per 
AiKUAB J*— tthere a village, originally one, is 
divided by perfect partition into two or more mehals 
unless at the time of partition a right of pre emption 
IS specifically reserved by the co sharers in respect of 
lands lying outside any ^iven mehal, such right of 
pre emption is not to be presumed from the mere 
fact that when the village formed but one mebal the 
co*sbarer8 had pre emptiio rights against such other. 
Mote Sah r Guklee, S D A, H W P ('1861), 
Vol 2, p 506, and jat Ram V Mahaltr Rax, I 
L£,7All 720, referred to Under the above cir- 
cumstances, the mere retention of a community of 
interest in certain property, such , as roads etc 
will not gii e the sharers in one mehal any nght of 
pre emption over land situated in another Xfazxr- 
nd dxn V Kadtr Baksh Weekly Holes, AIL 
flSOi), 193, referred to Ookal Stngh v Manu 
Lai, I L R ,7 All , 772 dissented from GUBBBB 
X MAHSmBii LXi B , 17 All , 226 

49 Effect on pre emptive rights 

of partition without n'^w wajib ul urzes 
being framed — N TF" P Land Reienue Act 
(XIX nf 1373), s 107 — ^Vhen a mehal is divided by 
perfect partition mto two or more separate mehals a 
separate record of nghts should be framed for each of 
the new mehals Where under such circumstances no 
fresh records of nghts are framed for the now mehals, 
the co-sl aicrs lu any one of the new mehals cannot, 
unless under very exceptional circumstances, claim, 
under the terms of the old records of rights applicable 
to the original undivided mehal, pre emption in respect 
of land situated in any of the other new mehals. 
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2. RIGHT OF PRE-EMPTION— coHiiwwed. 

Q-Jmre v. Man Singh, I. L. JR., 17 All.,' 422, referred 
to. Abdui Hai V. Nain Singh 

[I. L. E., 20 AU., 92 

50. Effect of partition on pre- 

emptive rigMs, no new wazib-ul-nra being 
framed. — JFajib-ul-urs— Partition — Cause of ac- 
tion — JExtinction of cause of action before suit 
brought. — In order that a suit for pre-emption may 
be, successfully maintained, it is necessary not only 
that a cause of action should arise in favour of the 
pre-emptor at the time of the sale on which the suit 
is based, but that such cause of action should subsist 
at the time when the suit is brought. Balganjam 
Singh v. Kallca Singh, Weekly Notes, All., 1899, 
111. JaNKI PeASAD V. ISHAE DAS 

[L L. E„ 21 All, 374 

51. Meaning of • the terms 

“Patti” and “Patti of meh&l"— Co-sharers 
— N.-W. P. Land Revenue Act (NlNof 1873J, 
SS.166, 168, 188— N.-W. P. Rent Act (XII of 1881), 
s. 177 — Interpretation of statutes. — Hhe expression 
“ pati of a mehal ” as used in a. 188 of the 
N.-W. P. Land-Revenue Act (XIX of 1873) 
means a division of a mehal distinct from the share 
of an individual co-sharer. The right of pre-emption, 
therefore, which is given by the above-named section 
is not extrciseableon the sale merely of the share of 
an individual co-sharer not amounting to such a divi- 
sion of a mehal, Moreover, the provisions of s. 188 
of Act XIX of 1873 do not apply to a sale under s. 168 
of the same Act of land other than that in respect 
of which the arrears which it is sold to satisfy 
accrued. Hence, where the share of a co-sharer in an 
imperfect pattidari village, not being the land in 
respect of which the arrears of rent, for the satisfac- 
tion of which the said share is sold, are due, is sold 
under the provisions of s. 177 of the N.-W. 
P. Rent Act (XII of 1881), no right of pre- 
emption can be claimed in respect of such sale. So 
held by Edge, C.J., and Young, J., Mahmood, J., 
contra. There being no statutory dednitiou of the 
word patti, that word must be taken in its ordinary 
acceptation, and in that acceptation it means the 
share of a pattidar, whether such share amounts to a 
-definite division of a mehal or not. The exigencies 
of the law of pre-emption require that in s. 188 of' 
Act XIX of 1873, the word patti should be construed 
in its broader signification as equivalent to any share 
of a pattidar. The words of s. 168, which provide 
that land sold under that section is to be proceeded 
against “ as if it were the land on account of which 
the revenue is due under the provisions of this Act,” 
render the incidents of sales under s. 166, including 
pre-emption applicable to sales under s. 168, with the 
exception that in such case only the defaulter’s in- 
terest in the land sold passes by the sale. Hence 
a right of pre-emption would accrue under s. 188 in 
respect of the compulsory sale of any shai-e of a co- 
sharer, though such share did not amount to a patti in 
the sense of a definite division of a mehal. Baij 
Nath v. Sitae Singh . L L. B., 13 All., 224 

62 . ^ Partition of village into 

separate mebals.— Cases where, after the division 


PRE-EMPTIONT — continued. 

2. RIGHT OF PRE-EMPTION— 

of a village area into separate mehals for which no 
new wajib-ul-urz is drawn up, the old wajib-ul-urz 
for the whole area has been held to apply generally to 
the new mehals, and such division has been held not 
to affect covenants existing between the co-sharers 
under such wajib-ul-urz, distinguished from cases 
where a new wajib-ul-urz has after the division been 
drawn up for each mehal. Qokal Singh v. Mannu 
Lad, I. L. R>., 7 A.II., 772, and L aj. R,am v. Mahabtr 
Rai, I. L. R., 7 All., 720, Veferred to. Kuae Dat 
Pabsad Singh «. Nahae Singh 

[I. li. E., 11 All, 257 

63. Effect of perfect partition 

— Wajih-ul-urs— Co-sharers — Purchase of equity 
of redemption hy mortgagee in possession — Acquies- 
cence— Nquitahle estoppel. — The wajib-ul-urz of 
three villages which originally formed a single mehal 
gave a right of pre-emption to co-sharers in case of 
transfers of shares to strangers. Afterwards the 
shares in these villages were made the subject of a 
perfect partition and divided into separate jnehals. 
Subsequently, by two deeds of sale executed on the 
13th January 188L and registered on the 17th 
January 1884, some of the original co-sharers sold to 
strangers their shares in all three villages. At the 
time of the sale, the shares in two of the villages were 
in possession of the vendees under a possessory mort- 
gage, the amount due upon which was set off against 
the purchase money. The share in the thud village 
was, at the time of the sale, in possession of anotha’ 
of the original co-sharers under a possessory mortgage. 
On the 17th January 1885 this last-mentioned co- 
sharer brought a suit against the vendors and the 
vendees to enforce his right of pre-emption under the 
wajib-ul-urz in respect of the shares sold in the 
three villas es. Held that, notwithstanding the parti- 
tion of the village into separate mehals, the existing 
wajib-ul-urz at the time of partition must be presumed 
to subsist and govern the separate mehals until it 
was shown that a new one had been made. Gokal 
Singh v. Mannu Lai, I. L. R., 7 All., 772, referred 
to. Held also that the Court below was wiong^ in 
holding .that the plaintiff, by reason of^ his having 
omitted in a suit previously brought against him for 
redemption of his mortgage, and dismissed for want of 
jurisdiction, to set up in [defence any right of pre- 
emption or to express any desire to purchase, was 
equitably, estopped by acquiescence in the sale from 
asserting his pre-emptive right. Shiah Sendee v. 
Amanat Begajx . . I. Xi. R., 9 All., 234 j. 

54.' Hindu Mndow in -gosaeaaion 

of property of her deceased husband, but 
not as his heir —Stranger — Pffect of joining a 
stranger as plaintiff in a suit for pre-emption . — 
A Hindu widow in possession of the immoveable pro- 
perty of her deceased husband, but not as his heir, 
thei’e being a son living, has no right of pre-emption 
as a co-sharer by virtue of such possession, even 
though she may be recorded as a co-sharer in the 
village papers. Phopi Ram v. Rukmin Ruar, 
Weekly Notes, All. (1895), 84, and Imam-ud-din 
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2 RIGHT OF PRE-EMPTION— eo»<in«ci. 

V, SurjatU, Weelely ^olet. All (189SJ, 85, 
iollowed 'BnuPAL Sman t Mohaw Sivan 

[I. L. B., 19 All , 924 
Phopi Ram r. Rdemtn Ktjab 

[L L. B., 19 AU , 327 note 

Imam ud-din i. Subjaiti 

[I. Ii. B., 19 All., 329 note 


such share, and is entitled to prefer a claim to pre- 
emption as a shareholder in such Tillage Pkulmak 
Rai V. Dasi Ebabi . I li. B , 1 All , 462 

68 . — Joinder of plaxn 

Uffs one of toAoin Aa! no ngii to sue for pre-einp 
tion — Amendment of plaxui -~The plaintiffs m a 
suit to enforce a right of pre emption based on the 
Trajib-ulurz of a Tillage, iihich gave the right to 
“ co-sharers,” atleeed Uiemselvcs to be jointly in 
terested in the village, and lu their plaint claimed 
Telief jointly One of tho two plaintiffs was the 
Widow of a CO sharer in the village, who, at the ti ■ e 
of hu death, was a member of a joint Hindu family 
.Ssid that, inasmuch as the widow had only a light 
of maintenance ont of the estate of her husband, she 
was not a co-sharer in the ullage, and therefore bad 
no Tight to claim preemption Kauan Sinob v 
Muuamuas Ismail Eban I L. B., 7 AH , 860 

67 . ^ — — Poetetttonff 

■eliare of village in Ueu of maintenance— ''Right of 
pre emption — Possessiou for life by a Hindu widow 
of as^reofa iillsge in lieu of maintenance under 
a decree of Couit does not give her such an interest 
in the share as to entitle her to enforce the right of 
pre emption on the sale of soother share m the 
Tillage. Dixa Euabi r. Jaqab Natb Kuabi 

[I. L, B , 6 AIL, 17 

68. Purcliaser of share eubse- 

^uent to 

of pre emp 

emption un< , 

could claim and enforce in respect of a sale of pio 
perty, a person purchasing the said shareholder's in 
^terestiD the village subsequently to the sale cannot 
claim and enforce pre emption as his vendor might 
haredone Sn£o Nabain o Hiba 

[I. L E , 7 All., 635 


tercet in one village, which upon his death was to be 
divided among his sons, — Jdeld that during the 
father’s lifetime no son could claim a right of pre- 
emption in respect of the ullage so reserved by thp 
father. Ram Ashben PAsn^ir v Goobdial Pah- 
set . . . 2 If W., 434 

00 Eight of pre emption re- 

served m family partition deed— Cote»a»f hg 


PEE EMPTIOIT — continued. 

2 RIGHT OF PRE-EMPTION— continued. 
guardian of infant co-parcener — Notice of covenant 
— Constructive notice —Transfer of Property Act, 
s. 3 — Tender of purchase-money — The plaintiff and 
his step mother, as guardian of her son defendant 
No 1, then an infant, made adiiision of the family 


the plaintiff, sold his share of the house to defendant 
No 3 forRlSO under a gale deed which referred to the 
deedof partition The plamtiff now sued to enforce 
hia light of pre-emption, and in the course of the suit 
offered to pay RISO. Held. (1) that the purchaser 
bad constructive notice of the covenant in the deed 
of partition, (2) th tthe coveuant was not invalid, 
and that it was unnecessary for the plaintiff to prove 
tender by him of the purchase money before suit 
Baja&am « . Kbibbbasami 

[I E B., 16 Mad , 301 

61 Transfer to plaintiff pre- 

emptor after sale— ?t»du mdov) (» possession 
for toidoto^s estate —Held that tho daughter of s 
Hiudn widow to whom the widow had relinquished 
a share in a village, of which share she was m pos- 
session for a widow’s life estate, was entitled to pre- 
emption in respect of a sale which had taken place m 
the village prior to the relinquishment made to her by 
her mother SheoNarains Hxra,J L R,7 Ail, 
d?ff,dt$tmguishcd Mctbammao Ycsof Ali Euah v. 
Dll Eoas . . I. L B., 20 All., 148 

62 Mortgage— Coienant to give 

mortgagee preferential right to pre emption, — An 
agreement by the moitgagor^o giie the mortgagee a 
preference of pre emption in case of sale is not con- 
traiy to pubhc policy, and may be enforced against a 
purchaser with notice of the covenant. Habis Paie • 
V JABUBonni Gazi 2 C W H , 675 

03. Sale to a co-sharer and 

BtTan%9T— Specification of interest sold to siran' 
ger, and price — Right of pre-emption of lendee 
CO sharer — The principle of denying the right of 
pre-emption, except as to the whole of the property 


up or separated It should be limited to such trans- 
ucUoas, and tho reason of it does not exist where the 
shares sold are separately specified, and the sale 
to the stranger is distinct and divisible, though 
contained in the same deed as the sale to the co- 
sharers. The ratio decidendi of Shatoant Prasad 
y.X)amru,I L R , 5 AH , 797, explained Sheodyal 
, 2860, 
aut Ah, 

. I ’ . madhin 

. ' A CO- 

« . . ’ certain 

land to four persons, three of whom were co-sharcrs m 
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PE E-EMPTIOIf— coM/ni ued. 

2. RIGHT OF PIIE.E.MFJION— cf.M/nim/. 

tlio 8'inio patni uji tho vciidoi’. Tl»c decil coiitnincd a 
spcciliuitioii of tlu' intcrcsta i)ui'c1iii.Hi.d and the coiisi- 
derationa paid by thu cu-slianri and the atraiigcr 
vcndota rcapcctivcly. Ii> n Buit for jirc-cmptioii by 
certain co-aharera of the hanie patti aa thu vendor, tho 
lower Appellate Court held tliat, altlionuh the cO' 
aharcra-vendcca had a prc*cniptivc rij;ht of the ajunc 
degree aa the plaintiffa, nevortheleta they, hiving 
joined a atnvnger with them in purcluiaing the 
property, had forfeited their right, and couid not 
rcsiat the edaim even in reapeet of auch portiona aa 
they hail purchased under the sale*decd. Held that 
this view was erroneous, and that, inasinneh as the 
deed of sale contained an exact spccitU-ation e f the 
shares purchased by the co-sharera-veiidefs, who had 
an eijual right of purehaac !o that of the pKiintiffs in 
respect of such shares, and as the shares pni chased 
and the eouBidinition paid by thu sti-anuir vendee 
were alto exactly specitied, the loivcr Court should not 
have decreed the cl.iiin for pre-emption as to that 
portion of the property which had been imrchastd by 
the co-sharers, ijur.oiut.vnos I’Ai r. JiACU Rai 

[I. I,. E., 8 All., 462 

64, - - . . . r J’l/Jcct of co- 

sharer sendee Joinin'} iiilh hinnel f in his purchase 
a When, in the porebaso of iimnovcablo 

property in re'spect of which a right of pre emption 
exists, a vendeK', being a peraon entitled to purchase, 
joins with himself in the purchase a stranger, then, 
in the event of a suit for pre-emption being brought, 
if the intei'cst of tho co-shan r \ oudeo can be separa- 
ted from tho interest of the stranger vendee, tho 
plaintiff pre-emptor can succeed only as against the 
stranger, the rights of the co-sharor vendee being 
equal or preferential to those of tho pre-emptor. If, 
however, the interest of the co-sharer vendee cannot 
be separ.vted from the interest of tho stiiuiger vendee, 
tho plaintiff pre-emptor can succeed as against both. 
Sheobharos Hat v. Jiach Hai, I. L, It., S All.,d62, 
approved. Sheo JJyal Ham v. lihproo Ham, S. 1). A., 
N.-W. ( 1S60J, 53 ; Guneshee Lul v. Zaraul Ali, 3 
If. JF., 3d3 ; and Hanna Singh v. Hamadhtn Singh, 
I. L. H.,4 All., 232, referred to. Raac Nath v. 
BXDiti Nahain . . I. L. E., 19 All., 148 

See LIoshtaq Ahmad r. Amjad Am 

[I. li, E., 19 AIL, 311 

BiiuPAD Singh r. Mohan Singh 

[I. li. E,, 19 All., S24 

65. - Time from which, right 

takes effect— Hrrf/s of pt-opierlg accruing I etn-ren 
purchase and transfer to pre-emptor. — B purchased 
a share in a mchal on the 3rd .lanuavy 18S0 (Pons 
1287 Fasli). A sued B and the vendor to enforce his 
right of pre-emption, and on the 24th Mareh 1882 
(Chait 1289 Pasli) obtained a final decree enforcing 
the right. Subsequently B, as a co-shai'er in tho 
mehal during 1288 Pasli, ‘claimed from A, as lambar- 
dar of the mehal, the profits of tlie share for 1288 
Pasli. Held that the pre-emptive right which was 
declared in the suit instituted by A, when it was once 
established, e.xisted, and must be presumed to have 


PEE-EMPTIOW— continued. 

2. IlIGHT OF mE-EmmOH-oontinued. 

taken tffect on tlic date wlien tho suhscqui-ntly- 
awavded sale to B took place, and therefore there was 
no period of time during wliich B was properly in 
possicssion of tho share and intitled to profits from A 
in his character of lambardar, but ,t must bp pre- 
sumcil to luivo been in possession and entitled to the . 
profits from tlio date of tlic sale to B. .Ajudhia v. 
Hai-ueo Singh . . . I. L. E., 7 AIL, 674 

60, Eights us to pei’iod before 

trunsfor — Interest. — Although a successful pre- 
emptor becomes substituted for tho original transferee, 
and thus btcomcs entitled to the bciu-fits of the 
tmnsfer, those benefits cannot be claimed by him for 
, any period mitcccdcnt to such substitution itself, and 
; a pro emptor, before his pre-emption is actually 
1 enforced, possesses no such right in the subject of pre- 
emption a.s uoiild entitle him to any benefits arising 
out of tlie property which ho is entitled to take, but 
, Ims not yet taken. The original vendee cannot, 

I whilst he is in possession, bo regarded as a trespasser, 

I who would Lave no right to enjoy the usufruct of the 
‘ property which he has purclmsed. Uodan Singh v. 

: Huneri Khan, 2 Set. Hep., 83, elisseutcd from. 

' .Manih Chand.v. Hameshur Hae, H.- IF.B. S. H. A.,. 

JS63, Fat. II, p. 171; Buldeo Persad v. Mohun, 

> i Agra, Hev-, 30; and Ajndhin v. Baldeo Singh, 

; 1. L. H., 7 All., 67-1, followed. Deo Dax v. Ham 
j Adtah . . . . I. E. B,, 8 ATI., 502 

67. Claim based upon custom— 

Kvidenco afforded by obsolete wajib-nl-urs — Htile& 
of the Board of Heventte for the settlement of the- 
Gorakhpur and Basti districts (B. H. O., 8 — 1, 
s. 38). ~Thc plaintiffs brought their suit in 1890 to- 
pre-empt certain property situated in tho Gorakh- 
pur dUtrict Their cl.iim was based upou two 
grounds : one, an alleged contract said to be recorded" 
in and proved by a wajib-ul-urz of 1860 relating to- 
tho village in question ; and tho other, a custom of pre- 
emption alleged to be existing in the village. The- 
period during which the wajib-ul-urz of I860 was in 
force expired prior to the sale which gave rise to 
the right of pre-emption sought to be enforced. Sub- 
sequently to tho expimtion of that wajib-ul-urz, 
certain rules had been framed, with reference to the- 
I settlement of the Gorakhpur and Basti districts, the 
I material portions of which, for the purposes of the 
' present case, were as follow’s : “ A memorandum of tho 
j village customs will be appended to each khewnt by 
' tho Assistant Seitloment Officer, when he vei’ifies the 
i jamabandi, and it will take the place of the document 
hitherto l-uravu as the wajib-ul-urz” * * * “In 
I regard to any custom or constitution peculiar to the 
mehal, the following matters should be noticed f class 
(di, s. 25] : (a) Pre-emption (as regards mebals 
I w'hich belong to other th.an Mahomedau pi opi-ietors) 

I when the proprietors expressly demand that it may be 
1 noted and proved conclusively that the custom exists.” 

I At the new settlement made in accordance with these 
I rules, no mention of thi- right of pre-emption as 
! obtaining in the mehal in question was recorded. 

1 Upon these facts it was held by Edge, C.I., and 
' BHifKiTT, I., that having regard to the rules above- 
j mentioned framed by the Board of Revenue for the 


( 6973 ) 


DIGEST OV CASES 


( 6974 ) 


PPE-EMPTIOIT— con/inue^^. 

2 1 IGHT OF PEE.EMPTIO^— 

Eettlement of the Gorakhpur and Dasti distnits, the 


tion of the existence of a nght of pre cmptioa uas a 
circumshiirc wJich the Court utuld bo lUtiitid 
to take into ronsideraticn in ary ccniiict of e\id«nre 
83 to nhethfr or not the cnstim of pre empiim 
did exist '•ADuuSAnue EajaHau 

[I Ii B, 16 AH* 40 
68 'Wajibului* z — C « < / 0 *n — 

Jflaiotnedan J at — Itftufdtate attd ectifitma/nry 
demand* — Thowajib ul urx tf a ullage gaie a iicht 
of prc-tmplioi «(ccr<irg lo the usage of the 
country” In i suit frr pro cmpticn there was no 
evidenco to show what in fact was the < sage prciail 
ing m the distuot in rcgaid to pic impticn Ibrrc 
was no evidence that the plaintiff had s-tiaficd the 
requirements of the Srahouedan law as to immediate 
aud CO ttmatory demands or that there was any 
custom which absolred h m fr m ccmpbaace with 
those reqummentsj or that ho was at any time 
willing to pa; the actual cohtiact pnee Jlild that> 
in tic li-scnco of evidence of an; sprcnl custom 


stated, the suit failed, and mustbe dismissed Faktr 
Zat r>t T# Imamha}(hah H L B , Sup Vet 35 
Chctid tyBrtjLall\ Ooor Sahat J^ra, F S, 
128} nniJax Zvarv StraZal,? F ,J,TeUTT€i 
to Bau Pbasad r Assta Ksbim 

[I L. B , 9 AU , 613 
69 Fre emplor out 


sharer with the vendors The defendants to the mit 
were the lenders the lendees and otbeis who were 
nral claimants for pre empiion in the share sold 
The rival pre emptors alone defended the action on the 
ground among others that plaintiff was not in ptssea 
Sion of hci own shaid in the village out of which she 
alleged that her right to claim pre emptwn arcsr 
The Court of first instance dismissed her smt On 
appeal the District Judge in ificctdismissedhcrclaiin 
as against the defendants who were the riTtl prr 
tmptora Vut give the plaintiff a right to rhtam the 
share if the otlicr pre emptors di 1 not av aii ibemselTcs 
cf the decree wli ch thej 1 ad ob aiiicd n Ihcii action 
On the 1 th of Janiiiry 18S7 plaintiffs sec© d 


8 

sold in execution of a decree in another snit Bespon 
dent contended tbit as since the appeal the share out 
of which plaintiff alleged thathir right arose ms 
sold, she could not get any decree new lu hci favour 


PBE EMPTION— ccntinwecf 

2 EIGHT OF PBE EMPTION— eon/»«tted 
Beld that this Court as a Court of appeal has only 
got (o see what was the decree which the Court of 
first instance should have passed, and if the Court of 
first instance had wrongly dismissed the claim, tho 
pKntiff cannot be prejudiced by her share having 
beiu subsrqueiiily cold in excciiticn in ai other suit ^ 
such a sale cculd not have affected hci right to 
man tsm the eVri ce, if she had obtained a decree i v 
her lavoui in the Court of first instance cither cu 
icvuw or on appeal cor could it hare been made the- 
greond of appeal Further plaintiff being cut of 
possession of her share at the time she inst tuted the 
suit for pre impliou was immaterial the Ccuil should 
have ascertained whether the plaintiff was t the date 
oi suit entitled in law to the share out of which her 
right of preemption was alleged to have arisen 
Beld by IUabucos, J that the passage fiom Bomil- 
terti Iltdaya ly Qrady,p 562, means that in the 
pre «i pine tenement the pre emptor sh uld have a 
vtsUd ownership andnot a mere expectancy ofinhcnt- 
Slice or a reversionary or any kind of contingent 
right, or any interest lalling short of full ownership. 
Saeika Bibi r Amibab I I,. B , 10 Alh, 47& 
70 Flaxnit;S't itiU to 


vvajib ul urz lost during the pendency of the suit 
the right to pre en pt by reason of the mehal m which 
both piopirtici were originally comprised having 
become the subject of a perfect partition it was held 
that the suit Ici pie cmptiou should be dismissed 
Saitnn Bthw Amtron I L B 10 dll 472 distin* 
cuisbcd Bam Gopal r Piabi Lal 

II. L B., 21 All , 441 

71 Mortgagee by conditional 

sale — Porecloeure — Bey 2VH cf 1806— Svti 
ly mt,rlyayee far po»*e»sto»— CcmprOMiie and 
dectee therebn~ Mortgagee axrepUng part of the 
•^roperig — Svtt fox pre empfton — Fre emptcr 
N t atkertxng ct proxxng tohdify rf jcreolosure 
proceedtngt — Fre entptcr't it/le refetrel to date of 
refnframxee and deeree—Fnrohate money — The- 


a suit for possess on of the mortgaged property 
On the 19th SrpUmber 1885 the suit was compro* 
■ aart of the mert- 

thc lemainder 
the comprcmise 

Subsequently, a suit for pre eruption was brought 
against the mortgagor and mortgagee to enforce pre- 
emption in respect of the alienation The plaintiff 
claimed to pre empt the vvlole of the property to- 
which the deed of 1878 related, including the portion 
lelinqnishcd by tbe conditional vendee under the 
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PHE.EMPTIOli— coH/;«K<;i7. 

2. EIGHT OP PIiE.EMPTION-cflnc 7 iK?e(?. 

iu !i coiiilUioiml vciul.'c, even though lie might not 
have obtained a decree citablishiiig or declaring hia 
right, uiiJ the right of ptc-cinptiou accrued on the 
date when tlie conditional sale thus became ubsoljite, 
yet foreclosure proceedings under the Regulation, 
being of a purely uuuistcrial character, were not 
conclusive or even priuid facie evidence in a sub- 
scijueut litigation against the conditional vendor that 
a valid foreclosure had been duly effected ; that strict 
observance of tlio requirements of the Regulation 
were eo-uHtions precedent to the right of foreclosure ; 
and tliat, iu the present case, as the plaintiff bad not 
asserted or attempted to prove that all those require- 
ments liad been fullllled so as to result iu an actual 
foreclosure and consequent accrual of pre-emptio)» at 
the end of tbeyearof grace, no foreclosure was shown 
to have taken place prior to the coinprumise of the 
19th h'c'pteiJiber 1SS5, ami the plaintiff’s right of 
pre-emption accrued on and must be referred to that 
date, .-tiul consequently extended only to the property 
to wliich the compromise related, and the price pay- 
able by the phiiutiff was the amount specilied in the 
compromise. Jihadu Afahoincd v. Jiadha, Churn 
Bolin, -1 B. L. Jl„ .1. C-, 319 j Sheodeen v. Soukit, 
S. D. A., -V. TP'., JS6J, p. 621; .and Tawakkul 
Bni V. Laehnmn Ilai, I. L. IL, 6 All., 311, distin- 
guished. B'oren fer y<irnin Siiijjh v. Bwarka Lai 
JItmdur, L. Jt., 3 L A., 18; Aladho Brashad v, 
Gajadhar, L. IL, 11 /. A., 186; Sitla Bakhsh v. 
Lalta Trasad, 1. L, 11., 8 All., 8S8; aud Jagal 
Siii^h'v, Ham Bakhsh, Wtekly Notes, All., 1887, 
p. 333, referred to. Ajaib Hath u. ilATUUUA 
Pbasjuj . . . I. L. E., 11 AIL, 164: 


3. COHSTRUCTIOH OF WAJ1B-UL-UH2. 

72. Presumption of compliance 

"with, conditions of Invf— Intenlion of parties . — 
Held that, where a jjrc ernptivc claim is based ou the 
wajib-ul-urz, it is not to be assumed that the claim- 
ant of pre-emption complied with the peculiar cou- 
ditious which, under the Ifahomedan law, are essen- 
tial to give validity to such a claim, unless expressly 
provided by the wajib-ul-urz, aud the Court cou- 
straiug such contracts ought to consider the iuteu- 
tion of the parties «s expressed in those contracts, 
and to give effect to them without alteration or 
addition. Cho'^vdhey Bbij LAir, e Gooa Suitai 

[Agra, P. B., 128 ; Ed. 1874, 05 

73 . CMatom. - JIahomedan law.— 

In a suit for pre-emption based ou a wajib-ul-urz the 
material words of the w'ajib-ul-urz under the head- 
ing of “Custom for preemption” were as follows; 
“ At the time a proprietary share is transferred a 
Hght of purchase will vest, ftrst, in a co-shaver of 
the same family, and then in the other co- sharers 
of the village in preference to a stranger, provided 
that the same price is paid by the co-sbarer as is 
offered by the stranger. Held that these words 
were intended to define a special custom of pre- 
emption, and did not merely mean that the custom of 
pre-emption according to the Mahomedan law was to 


PEE-EMPTIOK— contwmed. 

3. COXSTRUCTIOH OP WAJIB-UL-URZ 
—■continued. 

be followed. Bam Prasad v. Aldul Karim, I. L. 
B., 9 All., 513, distinguished. Jasoda Haih) v. 
IC-ii-DUAiYA Lail . I. L. E., 13 AH., 373 

74, ... — Wajib-ul-urz not signed, by 

lambardar or co-sbarers.— Wherea wajib-ul-urz 
was not signed by the lambardar or by any of the 
co-sharers of the village for which it was framed, 
but was found to have been in existence without 
having been questioned by any of the parties who 
might have been affected thereby for a_ period of 
some thirteen years, — Meld, that the wajib-ul-urz 
might bo taken as primd facie evidence of the 
custom of the village for which it was framed. 
The said wajib-ul-urz coutamed a clause relative to 
pre-emptive rights to the following effect; “When 
any muafidar in the patti desires to transfer his 
shiure, then first a shareholder iu the patti takes it, 
ainl if he does not take it, then another man who 
dcsiros to take it takes it.” JLeld that this clause 
was declaratory of the village custom, and that it 
was uot intended thereby tomdopt the Hahomedan 
kuv of pre-emptiou, RtFSTOii Am KnAir v. Abbasi 
Beoam: . . , I. Xi. E., 13 All,, 407 

75 _ Brethren’*— Sharers in 

paili~B referential r/yW.— Where the wajifa-rd-urz 
provided that alienation should be first made to 
brethren of common ancestor, and then to-the other 
sharers of the patti, — Held that the brethren in 
whoso favour the first right of pre-emption was 
secured must bo construed to be brethren who were 
sharers in the patti. Hun Sahai p. Jawaia 

[2 Agra, 3i 

70 , Bbai-band - Suit to enforce 

the right of pre-emption — Non-joinder of vendor — ' 
Mortgage. — Iu a suit for pre-emption it wms ob- 
jected by the vendee iu second appeal that the vendor 
had not been made a party. Held that, whether the 
omission to make - the vendor a party in a suit to 
enforce the right of pre-emptiou renders the suit 
unmaintainable or uot, as the vendee had not been 
prejudiced by such omissiou in this ease, the 
objection taken at such a late stage of the case could 
not be allowed Held also that the word “bbai- 
band” ill the wajib-ul-urz in this case meant the 
brotherhood of the village, and not merely those 
persons who wererelatedby blood. S. A.No.lOolof 
1881 decided the Isfc April 1882 referred to. Hiba 
Lai V. Eajtjas . - I. L. R,, 6 All., 57 

77. — — Sliikmi BLowkayau— - Pre- 

ference to sharers in thoke— Sharers in village . — 
Held by a Full Bench, iu concurrence with the lower 
Court, that the proper construction of the words 
“shikmi showkayan” used in. a clause of the admi- 
nistration paper was that they gave a preference to , 
sharers in the thoke over those who were merely 
sharers in the village. J BY Mtri-i, v. Kesbee 

. CAgra, E. B., 171: Ed. 187.4, 128 

7S, Intiqual — Absolute transfer — 

Conditional sales and usufruotuarg mortgages — 
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PRE EMPTION— conitnuei 

3. CONSTRUCTION OF WAJIB UL URZ 
—•coniinued 

Altenaiion — Seld on the construction of a wajib nl 
urz that the word * i tiqual”rot only signifies an 
absolute transfer, but also applies to conditional 
■sales and usufructuary mortgages" C n tr t i n k 
310X1 V CHOTtiTB KiSHOnB LiLz 3 Agra, 396 

79 Co-8liaTers — ilemheri 

S^ndufamly — Tho members of a joint and andi 
vided Hindu family otl er than that member uho is 
recorded m the Collector’s book as a sharer in the 
mehal, are "co sharers’ for the purposes of pre 
emption, in the sense of the wajib ul urz GAiiDHASt 
SlHOH r bAHiB SiN^H I Xi H., 7 AIL, 184 

8(^ ‘ "Elc jaddt ” — 

The wa]ib ul^urz of a village gave a right of pre* 
emption m cases of sale to ' brothers ” and provided 
that, on refusal by a “brother” theie should be a 
nght of pre emptiou in favour of co sharers in the 
thoke who were related to the vendor by descent 
from a common ancestor ( hissadaran ek jaddi 
thole”) It was also provided that m the event of 
any dispute arising as to price, it should be settled 
by arbitration, and that, ' if the co sharers do not 
take at the emoast fixed by the arbitrators,” the co> 
sharers desiring to sell might make the transfer to a 
stranger Mild that co sharers who were not oi com* 
mon descent from the vendor were entitled to pre 
emption after own brothers and co sharers ek jaddi 
and to have preference over strangers Ounethtt 
Lai V Zaraut Al\, 2 IF, 343, followed Sabib 
All t Yah Bam I L B , 9 All , 660 


Vendor Babwaht Sihcib v Subhan Au 

[I L. IL, 10 AIL, 107 

82 

The 

clans ^ , 

“ near” to the vendor is ambignous and inadeqoate 
to express the intentions of the shareholders The 
pre>emptive clause in the wajib ul urz of a village 
gave a nght of pre emption, m cases of sale by 
shareholders, first to “ bhai hakiki ” (own brotbert). 


bg construed as meanmg "bhai bnand” or "bhai 
log,” so as to include all near relatives b<Ah male 
and female Seld also that a vendor’s fatber’s 
brother’s widow, bolding a share in the village abeo 
lutely and as heir of her deceased husband, vas 
entitled to pre-emption u preference to the vendees 
who were only sharers in the same thoke as the 
vendor KnuMAK SiNQH v Habsai 

[I. K R , 11 AU , 41 

83 Express limitation of oper- 

fttion of wajib ul ura— J’twa hmtted by agrees 
nent for fre emptton — "When by the express terms 


FBE EMPTIOIT — continued 

3 CONSTRUCTION OF WAJIB UL URZ 

~oonttnued 

of a wapb ul urz its operation is limited to thg 
perod of the settlement a right of pre emption 
created by it cannot be enforced after tbe expiry of 
that period, unless a piovision has been made for 
that purpose or the operation of the wa]ib uNurz 
has been extended by the a<'reemcDt of the parties 
BHITTH SiNOH 1 OOMBAOSiNOH 4 IT ^,13 

84 Right of alienation — Sx 

press condiitons — Seld that the conditions of the 
wajib ul urz co in no way confei on any person 
under disabilty a right of alienation ubicb he does 
not otherwise enjoy Kadhex Pasdet i Mun- 
SABAM 2 Agra, 85 

85 Condition that 

siarer's eonsen 

constructiou of 
stipulating that ^ 

consent of all the sharers did not stipulate for the 
existence of pre emption, and that the claim based on 
was untenable Ram Pebsead ‘^asoo v 
Romzaseb 2 Agra, 87 

Qataebsk p Bausauaj 2 Agra, Ft II, 181 
Bebsoo DooBsr r Isbbbb 8 Agra, 74 

80 Right of pre*emption of 


of Deoharampnr, sued for pre emption of certain land, 
being “resumed revenue we land" in the village, 
which had been sold to a stranger The clause of the 
wapb ul UTZ under which pre emptiou was claimed 
• hissadar) is 
(haqqiyat), 

I the sharer 

bent ou transfer can take it , after that any other 
person who is interested (shank) in tbe village rank 
by rank can take it If no person interested in 
the village takes it, then a stranger may take 
it Held that, under the circumstances of the 
case, tbe plaintiff had no nght of pre emption in 
respect of the land claimed by bin, the vendor 
not being, within the meaning of tho wajib ul urz, a 
co sharer in the village by vi^ne of hig possession of 
a portion of tbe resumed muafi Eaxliait 31aii t 
hlAHAif Mohak I Xi XL, 17 AIL, 447 

87. Procedure ofco sharer who 

wishes to sell share — By the clause in a wajib* 
ul urs which related to pre-emption, it was provided as 
follows IVhen any co-sbarer wishes to make a sale 
or BMHtgage of his share, it is incumbent on him to do 
GO firsL la • * 

^vonr of a , 

favour of a 

of R20 per bi„-- ^ ^ ^ ^ _ 

of waste land If none of these take it, then he 
may transfer it to an outsider If any co-sharer 
(f e , any co sharer who wishes to sell or mortgage) 
&il to act as above directed, another co sharer has 
the nght of enforcing pre emptiou in respect of the 
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3. CONSTRUCT' tON OF WAJIB-TJL-ORZ 
—Continued. 

property. If the term of the mortgaged share of auy 
>co-sharer is about 1 1 e.vpirc and uoticc of foreclosure 
has been issued, aud the co*sharer mortgagor has not 
•the meaus to redeem, then another co-sharer, after 
paying up the money, may take back the share, aud 
wheu the original mortgagor has the means, he, 
after paying the money, may take possession of the 
. .share. S.eld that, in the case of a conditional sale of 
property to which this wajlb-ul-nrz applied, there 
Were only two stages contemplated by the wajib-ul-urz, 
aud not three. The first stage was at or about the 
time of the c.xecutiou of the deed of conditional sale, 
aud at that time pre-emption might be had by a 
‘■co-sharer at the lute indicated in the wajib-ul-urz. 
'The second stage ivas when the conditional A’endec had 
• brought his suit for foreclosure, and at that time the 
^ ])rC'emptor would haveto pay the amount found to be 
'due under the deed of conditional sale. When once, 
however, the ovd-r for foreclosure had been nw.de 
:absohrte, the co-sharci-’s right of pre-emption was 
gone aud cxtmguished. GiTA Bhautui v . Laehnath 
Eac . . . .1. L. E., 20 All., 108 

33 _ Wajib-Ul-Urz — Co'sharers in 

the Kkuilsu JUahal dh^ingaie’ied /ram own rs of 
' separate plots of witaji lands in the inahal. — The co* 
•sharers in a mahal tind the owners of s parate plots 
■ of inuafi land included in the area of the mabat have, 
as a rule, no comicctioii with one another, and it by 
no means follows that the custom adop,ted by or c.xist- 
ing amo"g the membovs of the khalisa co-parcenary 
body would be applicable' to the owners of the muafi 
plots. Strict evidence is always necessai’y to prove 
that the same custom is applicable to each. Kalya)* 
3£alv. Madan Mohan, I. L. li., 17 All-, 447, referred 
to. Naeaiit I)as r. Eajc Saean Das 

[I. L.E., 20 All., 419 

89. — A gr eement to offer property 

to cp,-sh>irers— J/ode of offer. — Where the terms 
" of a w.ajib-ul-urz are that the property before sale to 
a stranger must be offered to the co-sharers, such 
offer must be made to each aud every one of such 
co-sharers, Dowirr r. Eetram .311. W., 42 

go. Preferential right of eo 

•sharers — Riffit of refusal. — Whore the terms of 
wajib-iil-urz recognize the right of each sharer to sell 
without the consent of the others, but limit that 
right so far as to give prefcreuco or right of refusal 
to the co-sharers, the sale to a stranger can only 
be good aud valid on -proof of offer being made 
■and refused by the co-sbarers. Peejiesheee Doss 
n. Eaikooneuk Sixgh . . .3 Agra, 3 

91 . : U suf r u at u- 

ary lease, C anst ruction of . — Wlicre the wajib-ul-urz 
■provided tlrat, in cases of transfer by •' sale, etc.,” 
the co-sharers uould have a preferential rijrht to 
the same, — Seld tint the co-shirers were entitled to 
■claim by right of pre-emption to take over an 
usufructuary lease which was made for the term of 
•ei^ht years. Aiimei) Am Khan r. Ahmed 

[1 Agra, 101 
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~7~ ^ S ha reholde is. 

Right oj— Relatives, Right of — Strang ers.~0ne of 
the provisions in the wajib-ul-urz of a village was 
that, when a shareholder was desirous of selliu'> his 
share, the right of purchase should He, first, “with 
the real brother of the shareholder; secondly, with 
the nearest relatives ; thirdly, with the shareholders 
in the thoke; and lastly, with the shareholders in 
other thokes. Seld that, if a person was a near 
relative, he fulfilled all the coaditious requh-ed, and 
there was no necessity that he should belong to the 
same thoke as the vendor. Seli, also, where the 
parties were Mahomedans, that the wife of the vendor 
must be regarded as a near relative within the 
meaning of the wajib-ul-urz, and that, thoigh she' 
was not a shareholder, she could not be considered 
a stranger, thatjs, a person who had no interest what- 
ever in the family. hlAno.UED ThkeE r. Hhjjee 
alias Khujjai . . . 5 IT. W., 142 

83. Partition, Effect of— Co- 

sharers — “ Village^’ — Effect of perfect partition on 
covenants contained in the meyti-aZ-arr. — The wa» 
jib-ul-urz of a village contained a covenant among 
, the co-sbarers that, in the event of -any one of 
them selling his share, a right of pre-emption should 
be enforceable, first, by a “ near sbaroholder ” ; next, 
by a partner in the thoke ; aud thirdly, by a partner 
in the village. The village was subsequently divided 
into three separate inchals by means of a perfect 
, partition under the N.-W. P. Laud Revenue Act 
j (XIX of 1873). Held that the agreement regarding 
pre-emption remained iu force after the partitio.n. The 
term.*.' village, ” as used iu the wajib-ul-urz, means a 
definite area of hmd with houses upon it, and docs not 
necessarily imply a joint ownership of such land, 
inasmuch as after partition there may remain some 
community of interest, and things held and used iu 
common by all the inhabitants. Every one who lives 
in that area has a share in it, and may therefore be 
regarded as a shareholder ” within the meaning of 
the wajib-ul-nrz. GokaIi Sin&h o. Hanntj Lah 

[I. E. E., 7 AR., 772 

94 . Perfect Ipartition of meHal 

— N.-W- P. Eund Revenue Act (XIK of 1873J, 
s. 191 — No new wajib-ul-nrs framed on partition — 

1 I're-emption claimed under ivajib-ul-urs of undivi- 
I ded mehal — Custom — Co-sharers — Sissadar -deh. 

I Where, o'l the perfect partition of* a mehal 

under the Nt-W. P. Land Revenue Act, 1873, no 
new wajib-ul-urz has been framed for auy of the' 
new mehals, the question whether or how far a_ • 
contract or a custom of pre-omptiou: recorded in 
the wajib-ul-urz. of the undivided mehal is still in 
force, or who is entitled to claim the benefit of it, . 
is not capable of any absolute or invariable 
answer. It depends in each case upon the proper 
construction of the terms of the p.articular contract 
or the proper interpretation of the particular custom 
recorded, assuming that there is no evidence of any 
intention on the part of the co-sharers at the time 
of partition to put an end to the contract or the 
euslom. But there is a strong presumption against 
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3 C0NblRUC110^ or WAJIB UL UBZ 
—continue'f 

such claimB foi pr<. emptioii when made after perfect 


transfer b\ a ‘hissadar” of hiB share or “hissa** to 
a stranger After a perfect partition, on which 
no new wajib ul urz was framed, and after a Bubse 
quent sale to a stranger of land in one of the new 


of the n w mthala, claimed pre-emption under the 
old wajibulurz as a “hissadar deh” Held by 
the Full Bench, upon the construction of the wajib- 
■ul urr, that he was not entitled to pre cmption. 

hiNOu I KaiiKa Singh 

[L L. B , 22 All., 1 

05 , — , Division, of lands in village 


common accoidiug to the mtercet of the co-sharers in 
thoiilUsc TliQwa]ib-ul urzcontamedthcfollowiag 
proi iBion rcgardiug the right of pre emption “ Each 
sharer is by all means at liberty to transfer bis 
right aud share, but drst of all the transfer should 
bo effected by him in faiour of his own brothers 
and nephews who may be sharers and, in case ot 
their lotusal, in farour of the other owners of the 
thoke ” Held, m a suit by a sharer lu one thoke to 
enforce a right rf pre emption, under the wajib-ul 
urz, m respect of a share m another thoke, that the 
fact that the plaintiff in common With all the sharers 
of the different thokes was a sharer in the commo i 
lauds did not make her a sharer in the vendor’s 
theke, and she had therefore no right of pre-emption 
under the waiib-ul urz Mata Bau t LACrnio. 

[I. L B., 2 All , 631 

Aftnuicd on appeal to the I’my Counm). Lacu- 
cno r Mata Bau . I- 1 R, 5 All, 153 

[L. B,, 10 I. A , 1 

86 Bearer CO sharer— J/ortytrye 

bi/ CMidtttonal tale-^d-nnitatton — ^cqutegofnee— 
l.quil'ble etioypel — 'Ihe two Jciiit owners of a 3 
annas h }’us share in a MUa„o jointly csicuUd two 
deeds o' noitgage by condvtioial sale, each for a 
eluie of 1 anna -t pies, in favom, uspcctivcly, of 
/ aud 4, CO shaitrs in the mILi'-c, and leUtra to 
the acuv .018 In 1875 the coiditi i il sale ui fas our 
of J2 became aha lute, aud he was recorded as pro* 
piut r of half the share of the i cinlors, and obtained 
possession thereof In 183' f foircJoi''d his uioit 
gage and obtained p ss suoi of the ctlid lulf sharo 
.K ihereupou claimed the light to p ndiase the half 
fihaic so acquired by I on the alle^ tio that he had 
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a right of pre emption lu respect thei cof, having be- 
come the vendee m 1875 of the other half share, and 
therefore being the “ ncarei eo sharer” of the aen 
dors within the meaning of the wajib-ul-urz, and also 
being nearer in relationship to the vendors than 
ihe wajib-nl-urz pioiided that each cc-sharer was 
competent to transfer hu own shu , but that, when 
malaug a transfci, it was incumbent on him to notify 
the same to his ncai c~ sharei, and on his refusal, to 
other sharers In the \illag Ihc lower Appellate 
Court held that the plaint^ was estopped fr m pre- 
fernng a claim to pre-emption ou the giound that 
he had acquiesced in the couditioiial sale lu favour of 
the defendant, and also that he had ni> light to pre- 
emption under the wajib ul urz J4eld thdt i as- 
niuch as from 8~5to 1882 the onh owner- of the 
3 annas 8 pies shate weie the plaintiff aud the mort- 
r spccl of 
other CO- 
I lust theie 

fore he regarded as a ‘nearei co sharer” of the 
vendors than the defendant witbu the meaning of 
thauajib ul urz, and that as such he was entitled to 
claim pre emption Seld also that the right of 
pre emption winch arcse upon the sale was a new 
light, and uot the same as that which aro,o at the 
time of the mortga e, inismuih as the wajib ul urs 
distiQctly contemplated the light ot prc-cinption as 
aiising upon the two different ei cats ot u ortgage and 
sale • that the alleged acquiescence of the pt tintiff 
pre-emptor therefore occurred at a time when the 
right claimed by bim was not yet in existence , and 
that fonsequently the claim was not baircd Bcp 
Bahaih V. Awadh PiiAsAD t, Ij, B., 7 AR , 478 

97 * Stranger ” — E Tfc/ of 

jotiuntj ttrdnger at CO teniee • — Under the terms of 

a wajib-ul urz, successive pre emptive rights were 

given, 

rousins 

(UUBEI 

regard to a sale of land to which this wajib ul uiz 
applied, a nephew (brothei’s son) of the vendee w as a 
“stranger,” aud his jomder as co-vendee would 
vitiate the sale and Jot m other pernus liaviuga 
light ot piecmptioi Jihvre^ Mnl v. 2!aieal 
S nqh, I, L R ,4 All , 25% dls.iuguished Aujad 
^ ri r McauTAQ AavA0 . 1. L K,, 17 AIL, 4B4 
la the same case, on appeal under the T ettcrs 
Patent, this dccisi n was upheld by CJ, 

and IvaoT, J MrsniAQ Auukd r AJijjn All 

[L L B., 19 All , 311 

03, Stipulated price—’ 

tt»d ttUeiett" — " Q,unnt ‘* — “ Sttle“~'hxcha«ge — 
The wajib ul-uiz tf a villige gave a right of pre- 

i emption by a clause providing that in case oX trans- 
fa by any co sharer of his rights ami intcicsts 
(hoqijat) his partners should have a nght to jmi 
chase at the sa i e price (qimat) as the v endec had 
{•IV tn One of the co-shanrs transferred to a stranger 
I 1 biswa and 0 dhurs of a ^ro’*^ gaidcii in 
I exchange for another piece of land Held by the 
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Pull Bench that this transaction was a transfer of 
haqiyat within the terms of the wajib-ul-urz. <i Reid 
also that the plot of land which was given in ex- 
change for tho 1 biswa and G dhurs must bo consi- 
dered ns a price (qhnat) within the terms of the 
wajib-nl-urz. Per SIaujiood, J., that tho word 
“ qiniat ” must be interpreted in the sense given to 
it by thoMahomedan law, including not only money, 
but other Muds of property capable of being valued 
at a definite sum of money, and covering tho cou- 
sidei’ation of “ sale ’* as well of exchange as defined 
in 33. 51 and 118 of tho Transfer of Property Act 
(IV of 1883), respectively. NiAsrAT Ar,r v , Asjiat 
B rni .... I, L. B., 7 AU., 028 

99. Simple mortgage— “ 2Vans- 

/£>•’’ — Rortgage— Charge — Act IV of 1832 (Trans- 
fer of Property ActJ, s. 58. — ^Tho wajib-ul-urz of a 
village gave a right of pre-emption to co-sharers on a 
transfer (intikal) by sale or mortgage (rahn) by a 
co-sharer of “ rights and interests ” (hakkiyat). Per 
PETilCitAir, C.J. — ^Tliat as a simple mortgage, as 
defined in s. 58 of tho Transfer of Property Act, 
1882, by giving a right to sell, transfers an interest 
in tho property mortgaged, a simple mortgage of hb 
share by a co-abarcr crcivtcd a right of pre-emption 
under the terms of the wajib-ul-urz. Per Mahjiood, 
J. — The circumstance that possession had not been 
transferred to the moi-tgagco was one which had no 
bearing on the question whether a right of pre-emp- 
tion arose under the terms of the wajib-ul-urz in the 
case of a simple mortgage. The word “ intikal,” as 
used in Hindustani, has the broadest meaning in 
connection with “alienation,” “conveyance,” “as- 
signment,^’ or “transfer” of rights in immoveable 
property. Tho word “ hakkiyat ” means rights and 
interests in the legal sense of the phrase. The word 
“rahn” is a generic word indicating all that is in- 
cluded in tho English word “ mortgage,” and is not 
limited to usufructuary mortgages, but includes simple 
mortgages also. When general words are used in 
a document, they must bo understood in a general 
sense, unless they are accompanied by any expression 
limiting or restricting their ordinary meaning, or 
unless such limitation or restriction arises from neces- 
sary implication. The words “ intikal,” “ hakkiyat,” 
and “ rahn” in the wajib-ul-urz could be understood 
only in the most general sense. “ Mortgage,” • as 
understood in Indian law, includes simple mortgage . 
as well as usufructuary, and one is as much a “ trans- 
fer of an interest in specific immoveable property ’’ as 
the other. A simple mortgage is a “ transfer,” being 
the transfer of the right of sale. Reid, therefore, 
by Mahmood, J ., that a right of pre-emption accrued 
, under the terms of the wajib-ul-urz in the case of a 
simple mortgage by a co-sharer of his share to a 
“ stranger.” Per , Beodhttest, J ., that one of the 
entries in a statement showing the transfers which 
had taken place in the village at or about the time 
the wajib-ul-urz was framed, which statement was 
connected with the wajib-ul-urz, related to a simple 
mortgage, from which it appeared that it was the 
intention that the co-sharers should have the right of 
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pre-emption in all cases of mortgage, whether usufruc- 
tuary or otherwise, and therefore a right of pre-emp- 
tion accrued under the terms of tho wajib-ul-urz 
in the case of a simple mortgage. Per DtriiioiT, J. 
that a pre-emptive right was raised by tho terms of 
tho wajib-ul urz only upon the occurrence of a trans- 
fer of a share in the property of tho mehal, and a 
simple mortgage was not a transfer of property. 
OedeielP, j . — Tho word “transfer” used in the 
wajib-ul-urz was not intended to refer to a simple 
mortgage, but to mortgages where possession of the 
property passes to tho mortgagee. Sueobatan Kttab 
V. Mauipai Ktjae . . 1. 1,. E., 7 All., 258 

100. Mortgage by conditional 

sale — “Traws/er Transfer of Property Act (IV 
of 1882J, s. 58. — A clause in the wajib-ul-urz of a 
village gave a right of pre-emptiou in respect of “ trans- 
fer ” by the sharers of their rights and interests by 
sale and mortgage." Reid that a deed of conditional 
sale of a share in the village, which did not transfer 
possession, was a transfer of an interest in the village- 
and was sufficient to let iii the right of pre-emption. 
Shear a fan Kiiar v, Mahipal Kuar,I. L. P., 7 AIL, 
25S, followed, AzruAE- Bmi v. Aaiib Ah 

[I. L. E„ 7 AIL, 34S 

101. ^ — — Conditional sale.— The pre- 

emptional rights of the parties to a deed of condi- 
tional sale cannot be affected by a wajib-ul-urz 
prepared subsequently/to the execution of the deed of 
conditional sale, but prior to the sale becoming abso- 
lute, they not being parties to the wajib-ul-urz, and 
the wajib-ul-urz not apparently indicating any pre- . 
existing custom of pre-emption in the village. 
Paghubir Singh v. Randu Singh, Weehly Notes, 
AIL, 1891, p. 134, distinguished. Beoban Rai v. 
Nahd Kishobe Rai . I. L. B., 14 AIL, 341 

102. Sale witbout registration; 

of transfer — Transfer of Property Act (IV of" 
1882J, s. 54 — Fraudulent omission to transfer by 
registered instrument. — The wajib-ul-urz of a village 
gave the co-sbarers a right of pre-emptiou in cases 
where any one of them should wish to “ transfer his' 
share wholly or partly by sale of mortgage.” One of 
the co-sharers entered into a transaction by which be 
transferred the possession of bis share to a stranger 
for R30O and had mutation of names effected in the 
Revenue Department, buc, in order to avoid the right 
of pre-emption, the parties omitted to execute or- 
register a deed of sale in respect of the transfer. 
Reid by the Full Bench (Mahmood, J., dissenting)- 
that the transaction gave rise to the right of pre- 
emption within the meaning of the wajib-ul-urz.. 
Per Petheeam, C.J., that the terms of the wajib- 
ul-urz meant that, if any co-sbarer transferred his- 
right wholly or partly, the right of pre-emption 
should arise ; that although the legal interest in the 
share was never'transferred, the effect of the transac- 
tion in question was to transfer absolutely the whole 
right of possession from the vendor to the vendee, and 
that it was therefore such a transfer as let in tba 
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nglit of pre emplion I’er SxBAtaer J that was 
tDUch as the defeodants deliberately omitted to 
obsetve the necessary legal formality oi a i^wtcrcd 
instmnient with the object of defeating the pre 


BBODHUBai JJ thattliefailureof the parties to the 
transfer to comply with the requirements of s 54 of 
the Transfer of Property Act (IV of 1882) as to the 
manner m which the transfer should be made did 
not alter the nature of the transaction or affect the 
fact that a sale had been made and could not affect a 
pre emptor's right in respect of it Per Mahucod 
J that a valid and perfected sale was a conditon 


mg of the wajib ul ura that the application for 
mutatou of names not having been registered the 
provuiona of * S4 of the Transfer of Property Act 
prevented it from taking effect as a sale or pass ng 
the ownership from the vendor to the vendee »na 
that therefore under the wajib ul urz the right of 
pre etuption could not arise Jatecio Oisjadat 

[I L R , 7 AU , 482 
103 — — Calculation of price, Mode 
ot-^Froporttonale thare of purchaie money — The 
wsjih ul urz of a village cootaiaed this clause regard 
lOK the transfer of shares by sale or mortgage vtz, 
YThenerer a shareholder lutcnds to transfer his 
lights his nearest co-sharer shall be first entitled to 
purchase the same and on b s refusal the other sbar 
ers in the thoke and on their refusal sharers m other 
tbokes will be entitled ’ S, the pr piietcr of » 4 
pics share in one thoke and of aS pies share in another 


D and others shareholders m the thoke cootaimog 
the 4 pice share sued to obtain possess on of that 


emptionm respect of the4pie8 share to the excInsKm of 
the 9 p cs It was also held that the right of pre tmp 
tion did not extend to the bungalow gar fen and fac 
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mousy, lUegnlity of — A ptrs n claiming to excr 
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4 PURCHASE MONEY-con/tBHcd’ 
cue his right of pre emptiou must take the bargaiu as 
it was m^e Any apport onment of the purchase 
money is altogether illegal Madhub Chcndee 
Nath Biswas r Tomes Bbwah 7 "W E , 210 
105- — Eispute astopriee— -drran^e 


IQ the deed of sale between the defendants the vendor 
and vendee —Seld that plaintiff was entitled to have 
the property at the pree agreed npon between the 
vendor and. the vendee hut not to the beuefit of aa 
airangemcnt by wbich a portion of the price had been 
allowed to remain m the hands of the vendee that he 
might pay off a n ortgage debt Oouxi Atiita v 
Jot ilvsavL Sisayi 13 TV R.,435 

108 Bights of pre emptor — Sale 

contract — PeducUon of amount recovered bv vendee 
— A pre empfor <a entitled to all the benefit which 


to the vendor at the time of the sale and the vendee 
recovered such moneys that the pre emptor wag 
entitled to a deduct on of the amount of such moneys 
from the sum originally fixed as the price of the 
property Tajamuul HusAiir v UsA 

Cl L. E., S AU , 868 

107 Bad title of vendor as to 

part of property— Pre emptor and pre/erenttal 
pre emptor — Certain personssold an 8 anna share of 
avillsgc O sued the vendors and puubasers of the 
share to enforce his right of pre emptio < m respect 
of the sale, and obtained a decree Hf claiming 
1 anna 4 pies of the share as Lis property sued the 
vendors and purchasers of the share and Q for such 


8 pies claiming to pay only a proport onate amount of 
the pncepaid for the whole share Held that AT was 
not bound to pay the price paid for the whole share 
but only the proportionate amount of such price 
Mobasiuad Latw t Gobind SiNOn 

[I L E , 5 All,, 382 


i'crlet V dmeeroonnitsa Beyum 10 Moore’s I A, 
340 referred to AUo that on general pnuc pics 
a decree in a su t to foreclose a mortgage by condt 
t cmal sale cannot bind a person not a party to the suit 
claiming to enforce a right c£ pre empt on nnd raising 
10 i 
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a similar question. Held also that a person claiming 
a right of pre-emption in respect of a mortgage by 
conditional sale was bound to pay as the price of the 
property the entire amount due on such mortgage at 
the time it became absolute. Ashik Ali v. Mathura 
Kandu, I, L. It., 5 All,, 187, followed. Tawakhuu 
Raiv. Laohuak Eai. Tawaehxji. Rai V. Sheo 
Ghitiam: . . . I. L. E., 6 All., 341 

X09. Arrangement between ven- 

dor and vendee as to payment of purchase- 
money — Right of pre-emptor to stand in the posi- 
tion of the purchaser.— A co-sharer of a village sold 
part of his share to a stranger. This sale was subject 
to a right of pre-emption created by the wajib-ul-urz 
in favour of the partnei’s of the vendor. Only a part 
of the p'urchase-money was paid iu cash, it being 
agreed that the balance should remain on credit, and 
be secured by two deeds in which the property was 
hypothecated by the purchaser to the vendor, Meld 
that it could not be said that the partners of the vendor 
had not only the right of pre-emption, but also the 
right to be put iu the same position with reference to 
all the peculiar incidents of the payment of the pur- 
chase-money as that arranged between the vendor and 
purchaser. Nihai. Sisgh v, Kokaee Sikgh 

[I. L. E., 8 All,, 29 

XIO. Concealment by vendor 

and vendee of actual price — Evidence — Market 
value,— Ixs suits for pre-emption, where the Court has 
come to the conclusion -that the price alleged in the 
deed of sale is not the true contract.’price, and where it 
cannot asceiiain the true price by reason either that the 
vendor aud vendee refuse to disclose the same by their 
own evidence or their evidence cannot be believed, the 
Court should ascertain, if posible, what was the market 
price of the property in dispute at the time of the sale, 
and accept thatmaiket price as the probable price 
agreed upon between the parties. It is for the plaintiff 
either to show what was^the actual contract price or to 
give substantial evidence on which the Court can act, 
showing what was the market value at the time of the 
sale. Agae Singe v. Raghueaj Singh 

[I. L. E., 9 AIL, 47i 

Clause in wajib-ul-urz fixing 

price in ease of sale to a eo-sbarev — Vendor and 
purchaser — Sale to a stranger for higher price — ■ 
Agreement running with land — Pre-emptor entitled 
to take propertg on payment of price fixed in wajib- 
ul-urz — Purchaser entitled to recover purchase- 
money.— The wajib-ul-urz of a village contained a pro- 
vision that any co-sbarer desiring to sell his share 
should offer it to the other co-sbarers before selling it 
to a stranger, and further that, iu case of sale to a co- 
sbarer, the price to be paid should bo calculated in 
proportion to the price for which a particular share 
had been sold^ in I860. One of the co-sharers, with- 
out first cffering his share to the other co- sharers, sold 
it to a stranger, for a price higher than that which 
would be payable according to the above-mentioned 
provision. A suit for pre-emption was brought by a 
co-sbarer against the vendor and the purchaser, and 
the plaintiff claimed the btntfit of the sale upon pay- 
ment of a sum calculated according to the condition 
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of the wajib-ul-urz relating to sales between co-abarers. 
Held by the Pull Bench that the condition of the 
wajib-ul-urz regarding tlie price to be paid for the 
shave was still binding on the land, notwithstanding 
the sale ; that a co-sharer was entitled to purchase the 
share at the price agreed before it could be sold 
to anyone else, and in case of sale to a stranger could 
call On the vendor and the purchaser to hand it over 
on payment of such price ; and that, if the stranger 
vendee had paid more than was payable according to 
the wajib-ul-urz, he was entitled to recover it from 
the vendor, Akhar Singh v. Juala Singh, Weekly 
H Dies, All., 1885, p. 216, distinguished by TvEBEllij, 
J. Raeim: Bukhsh Khan v, Phhea Bibi 

p. L. E., 8 All., 102 

112. Agreement 

running with the land — Pre-emptor entitled to take 
property on payment of price fixed in wnjib-ul-u'z , — 
The pre-emptive clause in the wajib-ul urz of a village 
contained a p.-ovision that the right of pre-emption 
could be enforced on payment of such sum as would 

' represent the “kimat i-murav vajab,” that is ac- 
cording to current rates. A suit for pre-emption was 
brought against the vendor and vendee of a certain 
fractional share in the village, and the plaintiff 
claiming the benefit of the above provision disputed 
the price entered in the sale-deed as the proper price 
for the share according to current rates. Held, 
following Karim Baksh Khan v. Phula Bibi, I.'L, 
R,, 8 All., 102, that a co-sharer was entitled to 
purchase the share sold at a price to be ascertained 
according to the rule iu that behalf contained iu the 
wajib-ul-urz, aud the condition iu the wajib-ul-urz 
regarding the price to be paid for the share sold was 
binding on the land aud therefore binding on the 
stranger vendee. Dpeani Kuae v. Rah Din 

[I.L.E.,10 AIL, 621 

113, Application for refund of 

money paid into Court by a successful 
plaintiff in a suit for pre-emption, the 
decree having been set aside on appeal— 
Civil Procedure Code (1S82J, s. 583 —Interest . — 
A plaintiff in a pre-emption suit obtained a decree 
and paid into Court the pre-emptive price as stated 
in that decree, and the money was drawn out of 
Court by the vendor. Subsequently the decree was 
reversed on appeal, and the plaintiff then applied 
under s. 583 of the Code of Civil Procedure, for a 
refund of the money paid into Court as above de- 
scribed with intci’est. Held that the pre-emptor 
was entitled to a refund of the money to, .-ether with 
intei’est up to date of repayment, Rogers v. 
Gomptoir If Esoompie de Paris, L, R., 3 P. C„ 475, 
followed. Jaswant Singh v. Pip Singh, I. L. R., 7 
All., 432, referred to, Haiti Prasad v. Chattarpal 
Puhey, Weekly Notes, All. filSSSJ, 287, dissented 
from, Bhagwan Singh v, UiiHAT-Ei-HASNai-v 

[I. li. E„ 18 AIL, 262 

114. — . Decreed pre-emptive price 

paid into Court by pre-em-ptoi'— Subsequent 
partial withdrawal by a creditor of the decree- 
holder of the money so paid in. — The bolder of a 
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decree for prc emption piid the decreed pre>emphTC 
price luto Court A creditor of the decree holder 
applied for attachment of the money so paid in, and 
ultimately was allowed by the Couit to withdraw a 
portion of it. After the decree fo pre emption had 
been confirmed m appeal, the pre*emptor applied for 
poasesBion of the pre empted property. Held that 
the decree*holder was entitled to obtain possession, 
and that it was not competent to the Court to pay 
out to ani one but the person entitled to it under the 
decree for pre emption any pMtion of the pre emptue 
price, BO long as the decree for pre (mption was not 
modified or reversed in appeal. ABiitJa Sauu « 
lYiLirir Air Kbas L Zr. B , 10 All , 260 

115. Calculation of price— Cow 

^nant for pre'emptton. Breach of— Suit to enforce 
<?ore«a«< —Four brothers, on making 'h pirtilioa of 
their joint property, coienated with each other that 
if any one of them, or their heirs, had to sell his 
share, he should offer to sell the same to one of the 
co'sharers. One of the brothers ha mg died, his 
widow sold h>s share which she bad inherited with* 
■out such an offer to the suniimg brotbeis, who 
thereupon sued her and her leudee for possession 
up n payment of what thev alle>.ed to be the lalue 
■of the property (vtz , R27) The Muosif found the 
value to be greater (ci 2 , B95), and set aside the sale 
without giving possession The lower Appellate 
■Court made an:' order that, if plaintiffs deposited 
R9S m Court, their appeal nould be decreed 
The plaintiffs deposited the amount, and a decree for 
^session aas given them Held that neither of the 
-Courts had the power to make the decrees which 
they did, and the order of the loicr Appellate 
Court to deposit the money was not binding on Uie 
plaintiffs who bad no ngLt under Uieir cuntiact fo 
an election, after the lalue had been ascertained, 
whether they would purchase at that price or not 
Quare— Can a perpetual coi euant s s to the disposi* 
tiou of land be enforced P Ibicooba Sookoubeb v 
JuGGEBSATH DOII . 24 W. B., 3^ 

110 Conditional decree— 

Appeal — Cosie — Civi^ Frocedure Code, te 214, 
583 — A Court of first instance decreed a claim for 
pre emption conditionally, on the pre emptor pAyiog 
into Court B125 uithin a specified period, and also 
awarded the pre emptor K39 9 0 as his costs m the 
suit IVithin the specified peimd thepre emp or paid 
into Court the ill25, and subsrqneuth executed his 
decree for costs by drawing out therefrom the 
B39 9 0 After this, the decree was modified on 
appeal, the Appellate Court lauiiig the Rl''5 pay 
able as the couditon of pie emption to B200, and 
reieiBiug the first Court’s ordir as to costs \Vithm 
the period specified in the Appellate Cour 'a deaee, 
the prc*eniplor paid into Court the further sum of 
R75 Subsequently the vendee, defendant, applied 
to the Court under s 5S3 of the Code of Civil 
Pro cdure to hav o the piopeity in suit restored to 
him, contending that the pre emptor had failed to 
■pay the full 11200 within the piesctibed period 
Seld by SiBAioar, JT aftnniag ihe jo^ment of 
Maiuiood, J , that this coatentioa umst fail , 

TOt. IV 


PRE-EMPTIOIT — continued. 

4 PURCHASE-MONEY— etneZuied. 
the payment of R125 due under the first Court’s 
decree could not be said to hav e been reduced by the 
pre-empto subsequently oxecuting agamst the 
amount so paid the order of that Court in his 
favour for costs, and that the subsequent payment 
of R75 within the period prescribed by the Appellate 
Court satisfied the requirements of that Court s 
decree, subject to the judgment debtor s right to 
recover the costs realized m ezecntion of the first 
Court’s decree Seld bv Ttrbeli, J, contra, 
that, altbou.h the pre emptor had once made a 
pavment, which for a few days was a compliance 
with the first Court's decree, such compliance be- 
came immaterial when that decree was modified on 
appeal, and as he bad ncvei bad in any Court a 
credit for R2u0, as required by the Appellate Court’s 
decree which alone was the decree in the cause, he 
bad failed to fulfil the condition essential to pie- 
emption, and tberefoie the defendant's application 
should be allowed Baeaiueand i PAHcaAHi: 

[I. L R , 10 All , 400 

6 PROFITS OF LAND 

Lambardar colleotiag 

reats fbr co Bbarer— BiyAf of suit bp pre emp- 
tor lo recover profits accruing between the date (f 
hte decree and the time when he obtained mutation 
of name* — Brtnctpal and agent —Held that a pre 
emptor who had obtained a decree for pre emption tn 
respect of a share in a pure zemmdari village could 
uat successfully maintain s suit against the judg 
mcDt debtor oshaier for the pioSts of the pre- 
empted share accruing between the date of the 
original decree and the date of his obtaining muta- 
tion of names, such piofits having been collected by 
the lambaidar, but not paid over to the judgment- 
debtor , inasmuch as neither could the lanibardar be 
coQsidered as a ■ agent of the co sharer, whose pos- 
session of the profits was the possession of h s prin- 
cipal, nor was there any obligation on the co sharer 
to collect the profits and hold them to the use of the 
plaintiff '•Ei KiSBEH Lab r. AxaiA Kaii 

[I. L. B., 19 All , 261 

6 LOSS OR WAIVER OF RIGHT 


which is civen in cases where a higher price than 
was actually paid lias beeu alleged to have beeu paid 
to the prejudice of the pre emptor Kuddaba v 
KnuaiAH btnoH ... 1 Agra, 265 

119. Boni fde belief 

that price stated is tn excess of real price — A 
lose it 
price at 

_ - . cs that 

siichpnieisin excess of the real pnee, where such 
belief 13 enttrtamed and expressed in good faith 
JiAJJA Pbasad V Debi Peasad 

[1. L. B., 3 AIL, 238 
10 F 2 


( ) DIGEST OF CASES. 


(' 6992 ) 


PRE-EMPTIOIT— eon^uiwecf. 


6. LOSS OR WAIVER OF RIGHT- 
120. Effect of imperfect parti- 


tion on right of pre-emption.— Where there is 
imperfect partitioji.—t-jc., where the land is divided, 
but the joint liability to the Government remains, 
and the property is not made into separate mehals,— 
the right of pre-emption is not lost. Rajt Pebshad 
V. Btojeet Singh . . . 2 Agra, 252 

121. Pre-emptor 


opposing 


inutation of names— A/7eeif of inch opposition on 
right of pH'einption. — Held that a pre-emptor is 
not precluded from claiming the property by ri"ht 
of pre-emption because he opposed the mutation°of 
names only on the ground that the vendor was not 
in possession. Peeba v. Shimbhoo . 2 Agra, 348 

122. Insertion of names of 


pnreliaser’s sons in deed of sale. Effect of- 
Ahsence of intention to defraud.— Held that a pre- 
ferential right to purchase is not lost merely by the 
inclusion of the names of the sons of the purchaser 
in the sale-deed, if it be proved that the actual pur- 
chaser was the father, and the names of the sous 
were included in accordance with the prevailing 
usage, without any intention to defraud the other 
co-sharers. Dowbht Singh r. Kedae Singh 

[3 Agra, 25 

123, He -sale — Hffect of re-sale on 


right of pre-emption.— A re-sale cannot destroy the 
right of pre-emption in a property the sale of which 
is admitted hy the vendor. Pptooabam: v. Sham 
Labi. Sahoo . 


7 W. E., 206 


124. 


Acquiescence in mortgage 
by conditional sale — Melinquishment. — Acquies- 


cence in a mortgage by conditioual sale does not in- 
volve relinquishment of the right of pre-emption upon 
the conditional sale eventually becoming absolute. 
Ajaib Nath v. Mathuea Peasab 

[1. L. B., 11 All., 164 


126. 


Relinquisliment of 


rigbt — JPartitian of property sold on application 
of vendee — Silence of pre-emptor — Waiver— 
'Estoppel. — SubsequentL to the sale of a one-thh-d 
share in a village, the vendee applied for partition of 
the share. A co-sharer, who bad a right of pre emp- 
tion in respect of the sale, made no objection to this 
application, and the partition was effected, ’i'he co- 
sharer afterwards set up a claim to pre-emption. 
Held that there was nothing in the conduct of the 
pre-emptor which could amount to estoppel, or to a 
waiver of his right of pre-emption, Moiee Sah v. 
GoMee, N.-TF. P. 8. D. A., 1861, p. 506, diabia- 
gnished and dissented from ; and Phairon Singh v. 
Ealman, Weekly Notes, All., 1884, p. 216, referred 
to by Mahmood, J, Thasiman Singh v. Jamab- 
hd-bin . . , . I. li, E,, 7 All,, 442 


126. 


Transfer of pro- 


— ~ W JL. 

perty to “ stranger ” — Eight of decree-holder to 
possession.— ’iiio h Ider of a decree enforcing a rigbt 
of pre emption, who subsequently to the date of the 
decree sells the property to a ‘'stranger,” and permits 
the latter to pay the purchase-money decreed into 
Court, does not by such conduct debar himself from 


PRB-EMPTIOE-- continued. 


6. LOSS OR WAIVER OP BIGHT-eoniinued. 
Obtaining possession of the property in execution of 
the decree. Eojjo v. Lalman, I. L. It., 5 All,, ISO, 
and^ Sarjn Prasad v. Jamna Prasad, uurenorted, 
distinguished. Ram Sahai v. Gata 

EL I-. E., 7 AU., 107 

' ~~~ • Co-sharer join- 


%ng relatives with him in claiming rlgJd’—JBfect on 
co-sharer's right- Stranger.— A co -sharer of an 
estate, who has a right of pre-emption, does not, merely 
by joining with himself members of his family who 
are not co-sharers in such estate in a suit to enforce 
such right, defeat such right. Manna Singh -v, 
Bamadhin Singh, 1. L. P„ 4 AIL, 252, distinguished. 
Bhueey Mab u. Navtab Singh 

[1. L. E., 4 All., 259 


128. 


Porfeiture of right— hy 
p^cj-emptor and “ stranger ” to enjorce. right- 


Effects on pre-emptoFs right— Justice, equity, and 
good conscience *’ — Mahomedan laio.—Eeld, apply- 
ing the doctrine of the,Mahome&u law of pre- 
emption, such doctrine being in accordance with 
justice, equity, and good conscience, that a co-sharer 
in a village who had under the wajib-ul-urz a right 
of pre-emption in respect of the sale of a share who* 
joined a “stranger ” {that is, a person who has not 
such right) with himself in suing to enforce such 
right, thereby forfeited such right. Sheodyal Earn 
V. Phyro Bam, N.-W, P, S. B. 'A., I860, p. 53 : 
Qunesliee Lai v. Zaraut AH, 2 N, W., 3^3 : and 
Eakir Baiuot v. Emambaksh, P. L. i?., Sup. VoL, 
35, referred to. Bhaivani Peasab v. Dambh 

[I, L. E., 5 All., 297 


Bajjo V. Labman . . I, L. E., 6 AIL, 180 

129, — Effect on right of pre- 


emption of breach on a former occasion 
of the provisions of the -wajib-ul-ui-a relat- 
ing to pre-emption. — Semble — That a claimant 
for pre-emption under a wajib-ul-urz would uot 
forfeit his rigbt to pre-emption if upon a fomer 
occasion be" had violated the provisions of the 
wajib-ul-urz by mortgaging his share to a stranger. 
Gokul Chand V, Bam Prasad, Weekly Notes, All. 
(1889 ), 127, followed. Bajjo v. Lalman, I. L, B„ 
5 All,, ISO, referred to. Ujagab Lab v. Jia Lab 
' [I. L. E., 18 All., 382 


130. 


Effect on right of pre- 


emption of joining a stranger in suit for 
pre-emption — Amendment of plaint — Striking 
out name of parily. --Where a plaintiff having » 
rio-ht to pre-empt joins with himself in a suit for pre- 
emption a stranger, i.e., a person who has no such right, 
he thereby forfeits his right to pre-empt, and tWs 
disability cannot b'e overcome by amending the plaint 
by striking out the name of the stranger. Phawani 
Prasad v. JDamrtc, I. L. B., 5 All., 147 ; Bam 
Path V, Padri Narain, J, L. It,, 19 A.II. 148 ; and 
Fida AH v. Mtisaffar Ali, I. L. It., All., 65, referred 
to. Bhbpab Singh v. Mohan Singh 

[I. L. B., 19 AIL, 324 

Sale to a atvangev—WajiH 


131 


ul-urz—Be-sale before suit to a eo- sharer— Effect 



( 6993 ) 


DIGEST OF CASES 


( 6994 ) 


PRE-EMPTION— (?o»cZK(fe<f 
6 LOSS OR WAIVER OF RIGHT~cone?u<iei 
of re sole — In cases of pic emptioti based npoQ 
a wajib ul urz the n^ht of pre cmption docs not 
survive if the land which is subject to pre emptiou 
having been sold to a stranger is s bsequently re sold 
bj the stranger vendee before suit to a co sharer 
having equal rights with those seeking pre emplion 
Sebh 1 HuEAM Singh 

[I L R., 20 All , 100 

132 Non payment of price 

fixed by decree witliin the time limited 


of the plaint ff m a suit for pre emption The 
plaintiff paid in a portion only of the pre emptive 
price within the time limited by the decree The 
prescribed 
xpired the 

u _ e time for 


decree of the first Court paid In the balance of the 
pre*einptire price, which was accepted by the Court 
On appeal by the defeudaut fiom the Court s order 
directing the balance of the prr emptive price to be 
rcceivea it was held that the order o£ the Court 
allowing the payment was without lurisdicton the 
decree baving on the expiration of the time Umited 
without payment by the plaintiff become a decree 
IS favour of the defendant a d the plaintiff having 
therefore lost h s nght of pre empt on under it 
Jaqgab Nath Pandb D Jokhc Tswabi 

[I If B , 18 All , 223 

7 MISCELLANEOUS CASES 

133 — Suit for pre emptioa — (fur 

iom and contract — Praeixee — It is the practice 
of the Courts to allow claims to pre cmption to be 
asserted ou the groands both of contract aud enstom 
in one aud the same plaint Nebchuii i Tuan 
Singh* 2N'W,222 

134 Pleading right of pre 

emptiou — Rxght pleaded t« defence to tuit for 
poesesixonhy parchater of co’sharer’t nghfg and 
xnterestf — A co sharer of a village who is in pos 
B''ss ou, cauuot plead the existence of a nght of pre 
emption in defence to a suit for possess on by the 
purchaser of the rights and interests of another co 
sharer Ainsnu. Baehsh Singh « AbAb Ali 
Khan I L E , 7 All , 892 

135 Want of opportunity to 

exercise right — Con(^ttlonJe^«»^tai before alten 
aixon — Seld that the plaintiff who had a pre 
ferential right to purchase and had no opportunity 
offered bun had a right to enforce those condit ons 
a compliance with wh th was essential before alien 
ation to others Abdooixah Ehan r Aueebun 

[1 Agra, 274 


PRELIMINARY INQUIRY 

See Cbihinai PfiocEDUBE Codes, g 351 
(1872 B 104 1861 69 a 206) 

• [l4WR,Cr,20 

See Cbiuinal pBocEEDmaa 

[9 W R , Cr , 64 

MAGISTEATE JuBISDICTIONOP-Coir 
HiiMENT TO Sessions Couet 

(8 W B.,Cr,ei 
3B L R, A Cr,47 
See Pbesidenct Magisihate 

11 L E , 16 Bom , 159 
See Revision— CbiuinaIi Cases — Miscel 
XANEODS Cases 

[L L R., 20 Calc , 349 
See Sanction to Peobkcction Natuee, 
FoBH AND Bdepicienot ot Sano 
TION I L E. 6 AIL, 08, 101 

[T L R , 20 Calc , 474 
I L B,, 15 All , 892 
See Sanction to Peosecdiion Poweb to 
OBAN i Sanction 

[I L R. 19 Calc, 345 
I L R,23 Calc, 683 

PREROGATIVE OP THE CROWN 

Statute limiting— 

See StTBEUB COCBT Boitoat 

[3 Moore B I A , 468, 488 

PRESCRIPTION 


CXAQI TO pBESCBirxION 

Col 

6994 

Easbments 

6995 

(a) Genebau-t 

. 6995 

(b) flOPSES AND OIHEB BUILDINGS 

6996 

(c) Land , 

6997 

(d) MoHE? Allowance 

69'-9 

(e) OrriCB 

7000 

(/j Collection oe Retende 

7000 

(y) Pbitact 

7000 

(4) Light and Aib 

7001 

(•) Bight op Wat 

7010 

if ) Bight conceenihq IVateb 

7013 

(A) Tbees 

7022 


See Cases dndeb Limitation Act, 1877, 
B 26 (lb71, S 27) 


1 CLAIM TO PRESCRIPTION 

L Assertion of right. Form of — 

‘BlecUo» ta alternaUre cate — The r ght asserted lu 
a claim founded on prescription should bo strictly 
and clcariy defined aud cannot be based ou rights 
which aro mcons stent IVhen a party is called 
upon by the Court to elect which branch of a double 


( 6G0I ) 


DIGEST OF CASES. 


( G992 ) 


PEOil.EMPTION— eoH/iHuetf. 

6. LOSS OR WAIVER OF RIGHT- 

120. Eflbct of impoffoct parti- 

tion oi\ I'igLt of pvo-omption.—W’lKTo thuv is 

iiniiLifcct lurtitiuii,— whtvo tlic liuul is tlivided, 
btifc the jeiiit liability to the Govcnuncut rtinaina, 
and the piopcvty is not made into se])arate inehuls, — 
the ri'j^ht o£ pre-emption is not lost. RaM Fkksuad 
V. nui.JEt.T Si.scur . . .2 Agra, 252 

121 . Pre-emptor opposing 

mutation of names~A/ferd (>/'.siu’A opposUionon 
fijht of pre-fniplion — Held that a pre-emptor is 
not precluded fiom ehiiming the pr- perty by right 
of pre-emption because he opposed the mutation of 
uauics only on the ground that the vendor ivas not 
in I'ossessiou. Fekua e. Smsiunoo . 2 Agra, 348 

122. Insertion of names of 

pUrcLaaor’s sous lu deed of sale, ElTect of— 
Absence of intention to defruud.— Held that a pre- 
fcrcntiiil right to purchase is iiett loit merely by the 
inclusion of the names of the sons of the purchaser 
in the sale-deed, if it be prove'd that the actual pur- 
chaser was the father, and the names of the eons 
were included in accordance with the prevailing 
usage, without any intention to defraud the other 
co-shard's. DowLtrx Sixoxi r. KnuAn SLvoit 

[3 Agra, 25 

123. Eo-salo — liffecl of re-sale on 

ri.aht of jire-emption.—A rc-salc cauuot destroy tho 
right of pre-emption in a property the sale of which 
is admitted by the vendor. POTOOAiiAsr v. SirAil 
Laii. Sauco . ... ,7 W. B., 208 

124 . Acquiescence ia mortgage 

by conditional sale — Jfeiio/jiuij/imeM/.— Acquies- 
cence in a mortgage by conditional sale does not m- 
volvo relinquishment of the right of pre-emption upon 
the conditional sale eventually becoming absolute. 
AJAIB NATU V. SlATUDBA P HAS AD 

[I. L. E., 11 All., 164 

125. Eelinquislimenfc of 

right— of property sold on application 
of vendee — Silence of pre-emptor — Waiver— 
Edfoype/.— SiihsequentL to the sale of a ouc-third j 
share iu a village, the vendee applied for partition of 
the share. A co-sharer, who had a right of pro emp- 
tion iu respect of the sale, made no objection to this 
application, and the partition was effected. The co- 
sharer afterwards set up a claim to pre-emption. 
Held that there was nothing iu the conduct of tho 
pro-emptor which could amount to estoppel, or to a 
waiver of his right of pre-emption. Motea Salt v. 
GoMee, N.-W, p. p. A., 1S61, p. o05,_ distin- 
guished and dissented from ; and Bhairon Singh v. 
Lalman, Weekly Notes, All; 1884, p. 216, referred 
to by Mahuood, J. Thaaiman Singh v, Jamah- 
HD-DiN . . , . I. L. E., 7 All., 442 

126. Transfer of pro- 

perty to “stranger” — Right of decree-holder to 
possession.— 7\se h Her of a decree enforcing a light 
of pre emption, who subsequently to the date of the 
decree sells the property to a “stranger,” and permits 
the latter to pay the purchase-money decreed into 
Court, does not by such conduct debar himself from j 


PEE-EMPTIOE- conlinucd. 

C. LOS.S OR WAIVER OF HlQm-oonlinued. 
Obtaining possession of the property iu c.vccution of 
the dca-ee. Itajjo v, Lalman, I, L. //., 5 All., ISO, 
luid^ Sarjii Brasad v, Jatnua Brasad, uureported, 
distinguished.' Eau Sahai r, Gata 

[1 1-. E., 7 All., 107 

, 127. — Co-sharer join- 

ing relatives with him in claming rigU—Ejfect on 
co-sharer's right- Stranger.— A co-sliarer of an 
estate, who has a right of pre-emption, docs not, merely 
by juiniug with himself members of his family who 
are not co-sbiireis in such estate in a suit to enforce 
j such right, defeat such right, hi anna Singh 'v, 

. Ramadhin Singh, I. L, R„4 AII,,2 q2, distinguished, 
j BiiuHEi' iiLui 0. Naw'ae Singh 

[I. li. E., 4 All., 259 

123. Forfeiture of right— S’?;// bp 

pre-emptor and “stranger” to enj or ce. right — 
Jijfcctson pre-emptods right — “Justice, equity, and 
good conscience ” — Hahomedan law. — Held, apply- 
ing tho doctrine of the , Alahoracdan law of pre- 
emption, such doctrine being in accordance with 
justice, equity, and good conscience, that a co-sharer 
in a village ivho hud under tho wajib-ul-urz a right 
of pre-emption iu respect of the sale of a share who- 
joined a “stranger^' (that is, a person who has nob 
such right) with himself iu suing to enforce such 
right, thereby forfeited such right. Sheodyal Ram 
V. Bhgro Ram, A\- W. B. S. JO. 'A., 1860, p. o3 ; 
Ouneshee Lai v. Zaraiit Alt, 2 N, W., 30 { and 
Fakir Rawot v. Fmambaksh, B. L. R„ Sup. Vol., 
35, referred to. Bhavtani Pbasad v. Dajiktt 

Cr. li. E., 5 All., 197 

Eajjo r. Laiuan . . I. L. E., 5 AIL, 180 

129. Effect on right of pre- 

emption of breach on a former occasion 
of the provisions of the wajib-ul-urz relat- 
ing to pre-emption. — Semble — That a claimant 
for pre-emption under a wajih-nl-urz would not 
forfeit his right to pre-emption if upon a fomer 
occasion he had violated the provisions of the 
wajib-ul-nrz by mortgaging his share to a stranger. 
Gokul Chand’v. Ram Brasad, Weekly Notes, All. 
(ISS9J, 127, followed. Rajjo y. Lalman, I. L. R,, 

5 All., ISO, referred to. Ujagab Lab v. Jia Lai. 

‘ [I. li. E., 18 AU„ 382 


130. 


Effect on right of pre- 


emption of joining a stranger in suit for 
pre-emption — Amendment of plaint — Striking 
out name of -Where a plaintiff having a 

right to pre-empt joins with himself in a suit for pre- 
emption a stranger, i.e., a person who has no such right, 
he thereby forfeits his right to pre-empt, and this 
disability cannot be overcome by amending the plaint 
by striking out the name of the stranger, Bhawani 
Brasai v. Lamru, I. L. R-, 5 All., 147 ; Ram 
Nath V. Badri Narain, J. L. It., 19 All. 148 ; and 
Rida Ali v. Aluzaffar Alt, J. L. R,, All., 65, referred 
to, Bhhbab Singh v. Mohan Singh 

n. L. E.. 19 AIL, 324 


131 . 1 Sale to a stranger— 7F.ay«^' 

ul-vm — Re-sale before suit to a co-sharer — Fffeet 



( 6903 ) 


DIGEST OP CASES 


( 6994 ) 


PRE-EMPTION— coHc/«tfei 
6 LOSS OB WAIYEB OP BIGHT— coscZu^ei 
qf such re sale — In cases of pie emption based upon 
a wajib ul urz the riobt of pre emption docs not 
survive if the land whicli is subject to pre emption 
haviug been sold to a stranger is s ibsequcntly re sold 
bj the stranger vendee before suit to a co sharer 
having equal rights with those seeking pre emptioo 
Seeh JUi V HPSAM Singh 

[I L E , 20 All, 100 

133 Non payment of price 

fixed by decree within the time limited 
by decree — FffeeVof an appeal from a decree for 
pre emption on (he time limited for paptnj in He 
pre emptiie price — L\n ifafion— C*n2 Procedure 
Code {1S82J, s 214 —A decree was given in favour 
of the plaintiff in a suit for pre emption The I 
plaintiff paid in a portion only of the pre emptne I 
price within the tune limited by the decree The | 
presenhed 
xptred the 
e time for 
ite Court s 

decree The plaintiff then, after the lapseof a period 
from the date of the appellate decree in excess of 
that which had been given him for payment by the 
decree of the first Court, paid in the balance of the 
pre emptiv e price which was accepted by the Court 
On appeal by the defendant from the Court s order 
directing the balance of theprs^^emptive price to be 
received, it was held that the order of the Court 
allowing the payment was without jurisdiction, the 
decree having, on the expiration of the tune limited 
without payment by the plaintiff become a decree 
in favour of the defendant a d the pUintiff having 
therefore lost hts right of pre emption under it 
JaOGAK RAtE PABDS « JOKUE TeWASI ' 

[I L B , 18 All , 223 

7 MISCELLANEOUS CASES 

133 — Smt for pre emptioa — (?«# 

iom and contract — Practice — It is the practice 
of the Courts to allow claims to pre emption to bo 
asserted ou the grojnda both of contract and custom 
m one and the same plaint Nebchoii i Than 
Singh* . 2NW,222 

134 . — Pleading right of pre 

emption — Eight pleaded in defence to suit for 
possessioniy purchaser of co’sharet*s rights and 
interests — A co sharer of a village, who is in pos 
s‘'ssioo cannot plead the existence of a right of pre 
emption in defence to a suit for possession by the 
purchaser of the rights and interests of another co 
sharer Ajudhu Baehsh Singe v Abab AW 
Kean . I L B , 7 All , 802 

135 "Want of opportunity to 

exercise right^ — Conditionsessenttal te/cre al»e» 
ation-Seld that the plaintiff who bad a prc 
ferential right to purchase, and had no opportunity 
offered him had a right to enforce those conditioos 
a compliauce with, which wa« essential before alien 
ation toothers Abbooixah Kean r Amebb 0 N 

[1 Agra, 27^ 


PRELIMINARY INQUIRY 

See Ckieihai Bbocedurb Codes, g 3Bl 
(1872 s 104 1861 69 s 206) 

• 114 W B , Cr , 20 

See CaniiNAL Pboceedings 

[0 -W B , Cr , 54 
See Magistkate Jueisdiction op-Coit* 
MiTitEHr TO Sbssiovs CoPfir 

C8isr R.,Gr,81 
3B L B, A Cr,47 
See pBESlDENCY Maqistbaie 

[I L E , 16 Bom , 159 
See REVisroN—CBiMiNAt Cases — Miscei 
XANEO ns Cases 

[L L B , 20 Calc , 349 
See Sanction to PEOSEcnTiON Natube, 
FoBII, and SUEFlClENCt OE SaNC 
TION L L E. 6 All , 08, lol 

ILL R, 20 Calc, 474 
I L B , 16 All , 393 
Sanction to Pbosecdtion -Power to 
GRAN i Sanction 

[I L B.. 19 Calc, 345 
I L R,23 Calc, 682 


PEEBOaATIVB OF THE OBOWN 


' — — Statute limiting— 


^eeSuTSBMB Court, Bombat 

[3 M oore’s I A , 468, 483 

PRESCRIPTION 

Col 

1 Claim to Pbescription 

69d4 

2. Easements 

6995 

(a) GEysKAXlY 

. 6995 

(b) Houses and oierb Buildings 

6996 

(c) Land 

. 6997 

(d) Monet Allowance 

6999 

(«} Oppicb 

7000 

(/) Collection op Rbtsnub 

7000 

Qr) rarvAOT 

7000 

(4) Light and Air 

. 7001 

(») Right op Wat 

7010 

(j) Right concbbniho Water 

. 7013 

(ifc) Teres 

7022 


See Cases under Limitation Act, 1877, 
8 26 (1871, s 27) 


1 CLAIM TO PRESCRIPTION 

L Aasertion of right, Form of— 

Sleeiion i» alternatire case — The right asserted in 
a claun founded ou prcscnption should bo strictly 
sad clearly defined, and cannot be based on. rights 
which arc Incons stent IVhen a party is called 
opim by tbc Court to elect which branch of a double 


( 6995 ) 


DIGEST OF CASES. 


( 6996 ) 


iPEiESCE.IiPTIOiN’ — continued. 

1. CLAIM TO PEESCRIPTION— coHcZ«dfe(?. 

case lie will proceed with, the electiou.inuat be dis- 
tiuct and clear, and such as will bind him and will 
show accurately on the face of the record the claim 
(if any) which is abandoned. Buoy Keshxtb Roy 
V. Obhoy Ceubn Ghose , . 16 W. E., 198 

See DnuNPUT Singh Bahadooe r. Naeain Pee-, 
SHAD Singh . . . . 20 W. E., 94 

2. EASEMENTS. 

(a) Genebaeiy. 

2. Prescription Aet— Law of 

mofussit of India. — The English Prescription Act 
does not apply to the mofussil of India. Buoy Peo- 
KASH Singh v. Ameee Aliy . . 9 W. E., 91 

3. Easements, Law of. Appli- 

cability of, to British subjects in India — 
Civil Laic. — The law of easements in England, being 
derived from the civil law, has no peculiarities to 
debar its being applied to British subjects in India. 
CULLIANDOSS RlBrABAH V. CLEVELAND 

[2 Ind, Jur., O. S., 16 

4. Foundation of prescx’iptive 

vi^Tata— Presumption of grant. — Prescriptive rights 
are founded on the presumption of a grant from 
long-continued uniuternipted user and enjoyment as 
of right. Chundee Jaleah v. RamchuenMookeb- 
a'EE 15 W. E., 212 

5 ^ Easements how created — 

Zlsei — lEasement creating damage to servient tene- 
ment. — A grant, either express or implied, in prescrip- 
tion, is necessary to establish an easement. Con- 
clusive evidence is required to prove an easement the 
result of which is great damage to the servient tene- 
ment. Without an uninterrupted user, there can be 
no claim to an easement. Zuheee Ali v. Dooega- 
BDN 1 W. E., 230 

6. Long possession — User— Pre- 

sumption of title. — Long and undisturbed user or 
possession confers title by prescription, because it 
is presumed to be founded on title. Goosoo Pee- 
SHAD Roy V. Bykitnto Chdndee Roy 

[0 W. E., 82 

7. Permissive posses- 

sion.— To constitute a right by prescription, the pos- 
session must have been as of right. Mere permissive 
possession caur ot be the basis of right by prescription. 
Askae v. Ram Manick Roy • 

[5 B. L. E., Ap., 12 ; 13 W. E„ 344 

8. Eight of user — Ancient and 

uninterrupted right. — A party claiming the right of 
user by prescription over the property of another 
must show not only that the right has existed from 
ancient days, but also that it has been exercised as of 
right, and has not been interrupted. Mallik 
Jawad-ul-hdq V. Ram Peasad Das 

[3 B. L. E., A. C., 281 

9. Period creating right — User 

as creating prescriptive title. — It was formerly held 
that no fixed period had been laid down to create a 


PEESCEIPTI01T-co»^«meA 

2. BASEMENTS — continued. 

right by prescription. Keishna Mohan Mookebjeh 
V. Jagannath Roy Jhgi . 2 B. L. E., A. C., 328 

RnroHANDBA Ghose v. Rubmanjaei Dasi 

[3 B. L. E., A. C., 325 ; 12 W. E., 274 

Dooega Chhen Paul v, Peaeee Mohitn 

[9 •W. E., 288 

Buoy Keshtjb Roy v. Obhoy Chtten Ghose 

[16 W. E., 198 

10. ) Uninterrupted en- 

jogment—Bom. Beg. V of 1827, s. 1, cl. l.—Eeld 
that uninterrupted enjoyment for a period of more 
than thirty years was necessary in order to acquire a 
title by prescription to an easement in the mofussil of 
the Bombay Presidency ; the law applicable to such 
cases being Regulation V of 1827, s. 1, cl. ' 1, and 
that Act XIV of 1859 had made no alteration in 
this respect. Anaji Datthshet v. Moeushet 
Bapdshet . . 2 Bom., 354 : 2nd Ed., 334 

Rambhah Babushet v. Bhai Babhsheb / 

[2 Bom., 352 : 2nd Ed., 338 

11. ; — User — Cases prior 

to Limitation Act, 1871, — Prior to the passing of the 
Limitation Act, 1871, in order to give rise to an ease- 
ment by prescription over immoveable property in the 
island of Bombay, it was necessary for a plaintiff 
claiming such an easement to prove twenty years’ 
uninteiTupted user of it. .Naeotam Babh v. Gan- 
bateat Panddeang . . 8 Bom.) O. C., GG 

The period was fixed by the Limitation Act, 1871, 

8. 27, at twenty years, and that provision has been, 
continued in the present Limitation Act, s. 26. 

12. Alterations in property — 

Severance of tenements — Continuance of easement 
without grant. — If the alterations which a man makes 
in his property before alienation of any part of it are 
palpable and manifest, and in their nature permanent 
changes in the disposition of the property, so that 
one part thereof becomes dependent on another, the 
purchaser of either part must take the land either 
burdened or benefited, as the case may be, by the- 
qualities thus attached thereto. On a severance of 
tenements, an easement in its nature continuous 
would pass by implication of law without any words 
of grant. Amhtool Khssool v. Jhoomhck Singh 

[24 W. E., 345- 

(J) Houses 'and othee Buildings. 

13. — Loss of easements — Discon- 

tinuance of user — Pulling down house. — Where the 
house, the right of easement to which was claimed, 
was not and had not been in existence for several 
years, nor was the intention shown of rebuildmg it 
uithin a reasonable time, — Eeld that the right of 
easement which is acquired by prescription and en- 
.joyment, and continues so long as the person enjoy- 
ing it continues the enjoyment and shows an inten- 
tion to continue it, had thus been lost by discontinu- 
ance ; and that by the destruction of the tenenient 
the servitude had been extinguished, and the plaintiff 
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2. EASEMENTS — continued. 
liad no right to maintain the suit for the right of 
easement Teeka Bam v Doobga Pbeshad 

[I Agra, 198 

Kaiee Dass Bakeejee r BnooBcir Monnit 
Doss ... . 20 "W. B., 185 

14. Long eoutintied user of 

house as house «5f prayer— Puahe nyiA— A 
thatched house, ivhich baa been used by the propne* 
tor of the hnd irhereon it stood as a house of prayer 
for himself, family, neighbours, and the public, hav* 
mg been blown down, a bnck-built one was erected 
in its stead by pubbe subscription and mamtained for 
the same purpose. After the proprietor’s demise, 
his heirs ciaimyd the right and title to the house 
Seld that the' consent of the proprietor, added to 
the long use of the house by the public, entitled the 
public by way of implied grant to the occupation of 
the same as a bouse for prayer, and the plaintiffs 
could not succeed Sueboo Sbaish Ddbjeb t. 
pOTTEu Shaikh Dxiejee , . 16 W. H., 606 

16. "Wall — A<0<3iBt«y 

Slit walU^J. built a house in the rear of -fi’s 
house. There was a passage between the bouses 
Over the passage A built a room connecting the 
two houses This room cerreapooded with B’e first 
&or, and had an open terrace on the top of it. 
The structure by which A connected the two houses 
was quite mdepeudent of B’e house It was sup* 
ported throughout by wooden pillars adjoining B’s 
wall, which the cross beams «did cot penetrate or 
touch But the structure was built so close to 


BO side wall to his own house, but trusted to M’s 
keeping up bis wall to shelter his (A’e) house on 
that Bide Gobehaw Daepatbam v CBOTAtiii 
Haegotan . . . I. L E., 13 Bom., 79 

(c) Lakd. 

16 Title by prescription— Ad- 

terse posseision — Queers — Whether a tiGe to land 
can be gamed by prescription without adverse pos* 
session Baj Nabaih Dhtt r. Ooubmoeeb Dos* 
bee . . 6 W. R , 215 


with that use Mohck Laib v Noon Ahmuh 

[1 N. W., Ed. 1873, 202 

18. Right to land for stall in 

market. — * . 

of land on •. 

the sale of 

that defend . 

member of ...^ . . 


PRESCRIPTION — continued. 

2. EASEME^TS-^continned. 

stall located in a particular spot, and that the latter 
r^bt could only be acquired either by grant or by 
prescription. Bam Mamick Bor *. Asqub 

[11 W R,, U2 

10 

title 

of cert f 

turn o* 

intcrr 


on this possession to defeat the statute, but must show 
affinnatively that this intervention was rightful and 
in virtue of propnetorship, and such as to supersede 
the previous prescnptive right acquired against him. 
Bam Chakdba eih Mashatbav v. Aeaji 

[1 Bom., 64 

20 Right to watan — Bom Beg 

VoflB^T,* l,cl 1 — Umnierrupied potseesion . — 
The plaintiff In 1861 sued to recover his share m a 
watan. The defendants had been m actual posses- 
sion of it from 1811 to 1830, when the Government 
attached the watan and enjoyed its revenues till 
1846. In 1846 it was restored to the defendants. 
Seld that the defendants had uninterrupted posses* 
Sion for more than thirty years, under cl 1 of s 1 of 
Regulation V of 1827. Lado LAKSBiniAH v Kbi* 
SSHAJI Sasashiw . 6 Bom , A, O., 41 

21 Right to place tazias on 

certain plot of land during Moharram— 
JEatemenit Act (V of 188SJ, ts 4 and J8— C«i* 
tomarg ng&t — l-aeie ntcetsarg to eslalUth iha 
esuteriee of a customary right — The plaintiff 

1 r . Ar. Af Tiippe of ?snd which he 


ai»a/a ua*- —a , 

duMDg the Moharram the tazias and slums were 

ctI ihitcil iirnn the cbabutia and a takht was placed 


the said land in the manuer claimed by them, found 
as follows "That various mirasis whose connexion 
with each other is not estabb<hed have withm a 
period of twenty years or so placed tazias upon the 
land and sung there ” Seld per Aiemav, J —A 
right to place tazias on a certain plot of land during 
the Moharram is a right of the nature of the custo 
iTiiTV manneuts referred to in s 18 of Act V of 1882, 


lead to the couclusion that there was a local custom 
by virtue of which the easement now claimed by the 
defendants was acquired. IVhere a local custom 
exclndmg or limiting tbc general rules of law is set 
up, a Court should not decide that it exists unless 
Coart 18 satisfied of Us reasonableness and its 



( 6099 ) 


DIGEST OP CASES, 


( 7000 ) 


PEESCEIPTI01T-co»^in««?. ' 

2. EASEMEI^TS— conitHuei. 

certiihily ns to extent und ai)j)lication, and is furtLei* 
satisfied by the evidence that the enjoyment of the 
right was not by leave granted, or by stealth, or by 
force, and that it had been openly enjoyed for such 
a length of time as suggests that originally by agree- 
ment or otherwise the usage had become a ctistomary 
latv of the place in respect of the persons and things 
which it concerned. Kuah Sex o. MAitxtAX 

[I. Ii. H., 17 All., 87 

reversing on ai)pcal under the Letters Patent Masn 
A iAX V. Kuaii Sex . I. L. E., 18 AIL, 178 

((?) JIOXEX Aliowaxce. 

22. — - Allowanco attached to 

hereditary office -JJom. Afsy. V q/'lS27—Im- 
tnoveable properly. — An annual allowance for palki 
Iwq to the holder of the hereditary olliccof desai paid 
by Government out of the land revenue of a parti- 
cular pergunuah to successive desais for upwards of 
thirty years was held not to create a jjrcscriptivo 
title, ns such money payment was not “ immoveable 
property ” within the meaning of Bombay Rcgnla- 
tiou V of 1827, 3. 1, cl. 1. Govbuxuext or 
Boiujat r. Desai Kuleiaxu-vi HAKOOxtoTKAi 

[14 Moore’s I.. A., 551 

23. Annual allowance — Pre~ 

sumed grant. — For upwards of a ccutury the holders 
of au iiiaiu bad paid aii auuual allowance to the par- 
ties represented by the appellants, plaintilTs below. 
Held ('fncKEH, J,, disseniiente) that the recipients 
had acquired a good title to allowance by prescrip- 
tion, and that au original grant for a sufticient consi- 
deration must be presumed. Buavaxi r. Hasax 
Mixa 1 Bom., 45 

24. Continued voluntary pay- 

ment — Bom. Beg. V of 1827, s. 1 — ChSrda haqs 
— Acquisitive prescription. — A prescriptive right 
to have a yearly payment made by Government to a 
private individual cannot be acquired by reason of 
a continued series of voluntary payments made to 
him by Goverument extending over a period of more 
than thirty years. Thus where Goverument paid a 
yearly sum of R32-4-6 to a chirda haqdar, by whom 
no services in return were rendered, from the year 
1818 to 1860, and then discontinued such payment 
to the heir of the last holder, it was held that such 
yearly payments gave the haqdar no prescriptive 
rights against Government. Coeeectok of Subat 
t’.DAJiJoGi . . . 8 Bom., A. C., 166 

25. Allowance not incidental 

to hereditary office— Dorn. Beg. V of 1827, s. 1, 
cl. 1. — In considering, with reference to • prescrip- 
tion, whether an allowance (not being incidental to 
an hereditary office) is or is not immoveable p.-operty, 
the High Court has generally followed the test — 

“ Is or is not the allowance a charge upon land or 
other immoveable property?” Where an allowance 
by Government was neither incidental to an heredi- 
tary office nor a charge upon, immoveable property, 
and was not supported by a graut from Government, 
the enjoyment of it for thirty years did not create a 
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prescriptive title to its continuance under Eegulation 
V of 1827, s. 1, cl. 1. Goteexjiekt of Boubay 
V. GASVAiii SuKi Gieduabeaui . 8 Bom., 222 

28, Fixed permanent allow- 

ance — Grant — Immoveable propertji — Nibandha — 
ITijidn trtic.— The right to receive annually a fixed, 
permanent allowance payable out of the revenues of 
a temple is nibandha,” and must be regarded aa 
immoveable property under the Hindu law ; but this 
rule could not enable the right to be acquired by 
prescription. Lakshmaxdas Bhaoxteauji v. Ma- 
KOHAE GAXESU TaMBEKAB 

[I. L. E., lO Bom., 149 

(e) Office. 

27. Eeligious office held by 

successive appointees — Bom. Beg. V of 1827, 
j. 1, cl. 1 . — When a religious office with lands 
attached thereto was held by several gurus in suc- 
cession, each holding such office hy virtue of an ap- 
pointment made on his succession, it was held that 
no proprietary right could be acquired by such gurus 
in the office or lands against the patron- or owner by 
prescription, as such a ctise did not come within the 
meaning of cl. 1 of s. 1 of RegulatiouiV of 1837. 
Tvatat Svaui V. Axdxta Chaeaxti 

[6 Bom., A. O., 132 

(/ ) CoiiEEciriox OF Eetekite. 

28. Joint kabuliatdars -Bxclu- 

sire collection by one kabuliatdar for more' than 
thirty years . — Where a kabuliatdar collected Govern- 
ment revenue for more than thirty years, the kabuliat 
being signed each year by bis co-kabuliatdar as well 
as by himself, it was held that by so doing be had 
not, under the circumstances, acquired a prescriptive . 
right to collect the revenue to the exclusiou of his 
co-kabuliatdar. Bapu Eau Paebhv v. Visaji 
Chaxdo Saetaxekab . 8 Bom., A. C., 182 

(y) Peivacy. 

29 . Customary easement — Bight 

to hare windows closed — Custom . — Case in which it 
was found that the plaintiff was hy local custom 
entitled to an casement of privacy, and in which the 
Coui-t granted a mandatory order compelling the 
defendant to permanently close the door or window 
complained of, Lachiiax Peasad v. .Tamxa 
PEA3AD . . , . I. B. E., 10 AU., 162 

30. - — Custom — B ight 

of suit. — A customary right of privacy under certain 
conditions exists in India and in the North-Western ■ 
Provinces, and is not unreasonable, but merely an 
application of the maxims sicrutero tuo ut alienum 
non laedas and aedificare in tuo proprio solo non 
licet Quod alteri noceat. A substantial interference 
with such a right, where it exists, if wthout the_ con- 
sent or acquiescence of the owner of the dominant 
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~ \n +nf>t l^invon 


fercdwith b; acts done by the defendautj without the 
consent or acquiescence of the person seeliDg relief 
against sneh acts ^ha Indian law relating to tbo 
nght of privacy renesved Gokah Pbabad t 
Baduo . . . . L. L. It., 10 AIL, 353 

31, Casiom — Rtght 

of pmacy — The custo nary right of pniacy which 
prevails m various parts of the Korth^Westem Pro 
Vinces 13 a right which attaches topropeityjandisnot 
dependent on the religion of the owner of such 
property Abdux Bahmav i EmtE. Emtib « 
Abdcx Babaian • . I. 1j. B., 16 All , 69 

(k) Li&bt anh Aib 

32 , Light and air, Eight to— 

Sas€mfn(t to douse— as arfueWfay* 

Aovss.— ^ 

ufiintcrm 
windows • 
huildtng - , 

assutned the appearance and outward aspect of a 
dwellmg'hQuse for moro than twenty years before the 
time of the conaieocenient of the suit, though not 
completed or used as a dvrelhug house for the full 

’ C 1 * * .MO WKoh 


prescriptive nght to the access of light aud air from 
ansing in respect of such windows, to tahe steps 
to challenge and hinder the acquisition of such nght 
VuL'snTLS Pas Habuitan Pas v ^IatasauSabal 
Pas . ... 1 Bom., 148 

83. ■ — — ■ Anc\eniUghti — 

Ancient lights cannot be obstructed by the owner of 
the adjacent land building on it. so as to obscure the 
light and air alwaj s enjoj ed. Whether the party has 
or has not other windows on another side of his 
premises is immaterial PcbabMudbuce r OOPAT 
Cbabp Mcllice ... .3 W. B., 28 

Maeobep Hossenr i . Jafcb Axt 4 W. E., 23 

34 — V- Right to hare 

hml^mftremoied — Sn^cient hqM, UxqM to aceett 


Bala v Mahabu . L L. B , 20 Bom., 788 

36. — — ' ' Right to hatt 

wxndoict closfd—Intasian of prtrary, eomforU and 
tenitlaiion — If the plsintill’e priiacy was invaded, 
and the defendant could not establish his nght by 
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2 EASEMENTS — coafi««ed. 
long Usage, the former was entitled to have the win- 
dows closed, and the latter could not be allowed to 
open new windows, merely because the comfort and 
>eoti]atiaa of bis own building would be increased. 
OooB Pass « Mabohub Pass . 2 Agra, 269 
36 FreiumpUon of 


air and for danages , — Reid by MABKax, J , that m 
cases where English lama applicable, the law cf 
prescription is that existing m Engl md prior to the 
passing of the Prescription Act Although the en- 
joyment of light and air as of right for upwards 
of thirty years is evidence from which an enjoyment 
from time immemorial may be presumed, yet, mas- 
much as the period of legal memo y is about 700 


iron) user, wociurr lue pusuiupv wa .a r - 

of prescriptiou or not The ouly amojut of light 
which (an be claimed by prescription or bj length of 
enjoyment, without an actual grant, is Buchan amount 
as is reasonably necessary for the convenient and 
romfortsbls habitation of the house llie umn 


VX T,UU.,U\/» V.. UV. ^ ^ 

tudes ore known and recognised both in Hindu and 
Aliho iicdan iaw A nsht to the anobstincted access 


X, B. L. E,, O O , 18 

37. Rnoicledge and 

aequietrence — 2 ^ 3 TFt/l.IP', c 71 — In a suit 
for enforcing the removal of an obstruction to the 
alleged nght of the plaiutiiFs to tho light and 


the wmdows la quest on were had been subsequently 
commenced m 1819, and the Judge of the Court 
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below found on the evidence that the loom and 
windows had been completed and in use for a period 
of twenty years prior to the date of suit. May 1 8th, 
1870 ; that the plaintiffs had enjoyed the light and 
air through the windows for a period of twenty years 
without any interruption by the defendants ; and it 
being proved that the defendants had by buildings 
obstructed the light and air coming to the plaintiff’s 
windows, he granted an injunction commanding the 
defendants to take down so much of the wall as rose 
to the height of more than five feet above the level 
of the plaintiff’s floor, and restraining them, the 
defendants, from continuing their building above the 
height of five feet. Meld on appeal fcr CotrCH, 
C,J. — By the English law before the Prescription 
Act (which is the law governing the case), the pre- 
sumption of a grant, in the case of a claim to the 
access and use of light for a building, wasapresump- 
tion of fact, the presumption being founded on the 
consent or acquiescence of the owner of the servient 
tenement. Acquiescence implies Iniowledge, and 
knowledge may be presumed where the owner is in 
possession. There must be knowledge for twenty 
years, at any rate j if the knowledge were for a lesser 
period,' whether there was a grant would be a question 
of fact, and no presumption could arise. The ques- 
tion of whether or not there was knowledge is one 
preliminary to the consideration whether or not 
a grant is to be presumed. Seld on the evidence 
that there had been no tnowledge on the part of the 
defendants during the whole time, and therefore there 
had not been a twenty years’ enjoyment of the light ^ 
and air with their acquiescence. Meld perMAEEBT, 
J , — The presumption of a lost grant is one of fact. 
An uninterrupted user for twenty years would be 
evidence from which, taken with other circumstances, 
it might be inferred that a grant had existed, No 
“patientia.” or “submission” on the part of the 
defendants being shown so as to constitute an acknow- 
ledgment of the existence of the right of the 
plaintiffs to the light and air, the defendants were 
entitled to succeed. "BHiraAir Mohah Baheejee «. 
Eeeiott . . . . . 6 B, li. R., 85 

Meld on appeal to the Privy Council that the law 
of prescription applicable to India was the English 
law previous to the passing of the Prescription Act, 

2 & 8 Will. IV , c, 71. In order to establish a 
-right to light and air, an uninterrupted user of 
at least twenty years, with the acquiescence of the 
owner of the servient tenement, must be shown. In 
a suit to restrain the defendants from obstructing the 
light and air through certain windows of a house 
belonging to the plaintiffs, it was shown that the 
enjoyment of the alleged right began on 34th April 
1850, the windows then being in a sutRciently finished 
state to create the right. In March 1870 the plain- 
tiffs received notice from the defendants of their 
intention to erect a building rvhich would have the 
effect of obstructing the passage of light and air 
through the plaintiffs’ windows. The building was 
actually commenced on 23rd March 1870, but it was 
not actually raised to such a height as to amount to 
an obstruction until some days after the twenty 
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years had elapsed. Meld that there was not an 
enjoyment for twenty years with the acquiescence of 
the defendants such as entitled the plaintiffs to 
maintain the suit. Quesre — Whether proof of con- 
structive knowledge on the part of the defendants 
would not be sufficient to show their acquiescence. 
Em-iott V . Bhoobujv Mohuit Boheejbe 

[12 B, L. E., 406 : 19 W. E., 194 
L. R., I. A,, Sup. VoL, 175 

38. Act IX of 1871, 

S .27 — 'Enjoyment “ asof right’’— Unity of posses- 
sion — The English Prescription Act (2 ^ B Will. 
I'U.yC, 71 ), s. 3— Grant independent of user. — In a 
suit to restrain the defendant from obstructing the 
access of light and air through certain windows of the 
plaintiff’s house, it appeared that both the tene- 
ments had formerly constituted the joint property of 
a Hindu fiamily, and that'in 1835 a partition took 
place among the various members composing it, by 
which the tenement in the occupation of the plaintiff 
became separated from that occupied by the defen- 
dant ; and that the latter property was, in 1860, pur- 
chased by the plaintiff jointly with one G, but under 
the purchase the plaintiff took sole possession 
thereof ; that in 1867, however, he relinquished 
it in favour of G in pursuance of an award, 
wherein it was found the plaintiff had no right 
or title thereto ; and that in 1870 it was purchased by 
the defendant, who, in 1871 and 1872, erected the 
obstructions complained of by the plaintiff. Meld 
that though, in the interval between 1860 and 1867, the 
plaintiff had not such an estate in the servient tene- 
ment as to constitute' unity of title in him to the two 
tenements, and thereby extinguish all easements 
between them, yet the unity of possession in the 
plaintiff during that period excluded the operation of 
s. 27 of Act IX of 1871, as the enjoyment during 
that time was not “ of right. ” Semble — In order 
that the enjoyment should be “ of right,” there must 
be an adverse exercise of it as against the servient 
holder. Act IX of 1871 does not exclude other 
modes than therein provided of acquiring an easement 
by enjoyment. In this case, applying the law of 
prescription in force in Calcutta prior to 187 J, which 
was the English law previous to the passing of 2 & 3 
Will. IV, c. 71, a grant might be implied in- 
dependently of user ; and, under the circumstances 
of the case, the plaintiff was entitled to such right to 
easements of light and air as can be inferred from 
enjoyment, i.e., a right to restrain the defendant 
from committing any act whereby the access of light 
or air should be so diminished as with respect to air 
to prove a nuisance or injurious to health, and with 
respect to light to render the house unfit for comfort- 
able habitation. Modhoosoodttn DEV.-r. Bisso- 
NATH Dee . . . . 15 B. li. B., 361 

39. — Ancient lights — 

Enlargement of windoiu — Obstruction — Notice — 
Delay — Mandatory injunction. — Where a person, 
who has a right to light from a certain window, 
opens a neiv window, or enlarges the old one, the 
owner of an adjoining house has a right to obstruct 
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the burden A plaintiff entitled as of right to light 
and air through a certain wiadowj subsequently ea 


PRESCHIPTIOTT — continued 

2 EASEMENTS— co»<i««e(i 
the injunction as prayed The defendants appealed 
lower Court’s 
^junction and 
he opened in 
he window ui 


entitled to a mandatory injunction requiring the 
defendant to remoioit Pbovabuttt Dahib ®. 
Mohendbo Lail Bo8e I. li R , 7 Calc , 453 

40 Ohtiruetton — 

Sichslantial mjurg — Iniunction — Damage* — Acqttt 
escence —Any act bj which the control of light and 
air are taken off the liands of the persoa entitled 
to them or by which the access of light and air to 
the window of a dwelUns house is interfered with is 
prma facte an injury of a serious character 
It’here the defenoant without leave or license took 
possession of the plaintiff s uindow as completely as 
if he had blocked it up altogether —R'eld that no 
precedent warranted the substitutiou of damages for 


titled to the ren oral of the obstruction and that it 
was for the defendant to show that the right had been 
lost by acquiescence Nakbeiseob Baxqotak t 
BEACUBHAI PSAinrAtABDEAS 

L K , 8 Bam , C5 
41 Cser—Adjotniag 


frame lu au aperture in an upward exteusimi of his 
part of the wall which he had erected eight years be* 
fore suit and the latter thereupon raised thewall on 
her side so as to cut off the supply of light and air 
which the plaintiff used to receive before, and after 
the placing of the window frame Meld that there 
had been no appiopriation of the light and air by the 
plaintiff for the statutorv period {twenty ?eaw) 
creating in him a right of easement and entitling 
him to relief against the lucomeuience sustained by 
him Saetoai j Bipp Nabhas 

[I L E , a Bom , 600 

42 — Ingunaiton— 

Damages — Specife Kelief Act (X of lS77),i 64, 
cl. (c) — Liu\tat%on AU (XV oj 1877J, * 26 — 
Manditerg injunction — The plaintiff complained 
that the defendants intended to build so as to obstruct 


mg the defendant from sobuiltling It was proved that 
the wall intended to be built would so shut out the 
light and air as to render the room completely dark 
and unfit for use The Subordinate Judge granted 


Lj. - ,1 . ; 

43 — 27 e to house 


Windows are in the same position and are of the same 
dimensions as the old doors and windows in other 
words the question iorconsidcntioa would be whether 
the easement claimed as appertsining to the newly 
roustructed house impcscs a different and a greater 
burden on the servient tenciornt Fou-Urt v 
Walltr, L J, 49 Ch 598 L J 5t Ch ,443 and 
Pendaries v Monro L F 1 Ch ,6J , fcllowed 
A Casfkbsz I BA3 EmiAB Sabeab 

[3 C -W 17,28 

44 Obstruction of 

nction OP 
7) s 54 

r Jambul 

wudi Street in Bombay The defendant owned a 
house to the east of it and between the two houses 
was a cully three feet seven inches wide, the part 
of which next tho defendant’s bouse was a gutter 
On the ground floor of tho plaintiff’s house were 
four windows and on the first floor two windows, 
all looking out into the gully and all of them 
ancient windows. The defendant's house originally 
was a little higher tl an the plaintiff’s house, and 
consisted of a gronndfloor, a first floor, and a loft 
Shortly before suit, the defendant pulled down this 
1 onse and on the same site began to build a new 
four storied house with a loft The plaintiff sued 
tex an injunct on, allegmg that this new house, 
which would be of much greater height than tho 
old one, wonld ccmpletely block up his ancient 
windows and cause him material damage there 
being no other window m his house on the side next 
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! defendant. The defendant in his written state- 
nt denied that his new house would cause material 
nage to the plaintiff. He alleged that his old 
ascj 'which was higher than the plaintiff’s, had a 
ijocting cornice, so that hardly any direct light 
ue to the plaintiff’s windows, which were almost, 
not entirely, lighted by the light that came froin 
3 h end of the gully. He further stated that His 
w house would have no cornice, and that he had 
dened the gully, so that light to the plaintiff’s 
ndows would not be appreciably diminished, but 
at, even if the passage had not been widened, there 
)uld have been little diminution of light. He 
30 alleged that the plaintiff had other 'windows 
d sources of light than the said six windows, 
bile denying all damage, the defendant, however, 
avoid litigation and without prejudice, paid itffo 
mrt il200, which, he said, was more than suffi- 
ent to compensate the plaintiff. After filing 
le suit, the plaintiff obtained a rnle for an injunction 
I the date of which the walls of the defendant a 
mse had been built up as far as the seconfi 
he rule ivas subsequently discharged, the defendant 
>nsenting that the cause should be argued at the 
Baring as if the new house was then in the same 
mdition. The defendant, however, subsequently 
mtinued to build, and at the date of hearing it was 
ractically complete. The lower Court (Staemng, 

.) found that prior to the building of the new house 
irect -light came to the plaintiff’s windows to he 
stent at all events of 5 inches, and in addition to this 
considerable amount of lateial light came to e 
indows over the defendant’s roof. Th® Court he 
hat, as the plaintiff had a right to this lig y 
fescriptioD. he was absolutely entitled to the w o e 
f it ; that the defendant had by his new budding 
ut off all the direct light, and that practically all 
he light left to the plaintiff was reflected light, 
he amount of which depended on the ' condition 
a. which the defendant might choose to keep the 
rails of his house. Under these circumstances, the 
ower Court, looking at the house as if it } 
he condition in which it was at the t™.® the ia]nnc- 
lion w'as discharged, held that the P^eie i ''ES 
litled to a mandatory injunction, and 
lefendant to remove the upper portion ^ h 
vhich had been built since that tmie. On > 

Eeld that, although the plaintiff s light l|ad 
sensibly diminisbed by the defendant a new 
there had not been such a large, m^ateria ’ . 

stantial damage as to require interference ^ 1 j 

tion, or that the plaintiff’s room had bee , 

unfit for the purpose for w’hich it might i eas •„ 
expected to be used. The Appeal Cour , 

varied the decree of Staehng, J-j and r 
injunction, but ordered the defendant ° ^ J 
plaintiff E500 as damages. GhaNAS^M Ui 
Nadkaemi V . Mosoba Eamchaebea Pai 

[I. Ii. E., ISBom., 

Access of ligTit 


air xvindtooics— Agreement fretenting Jlie 

.irement of an easement— Easements Act (^ oj 

s. lo, expl. — Specific Relief Act (lofiavVj 


PE-ESCRIPTIOW — continued. 

2. EASEMENTS — continued. 

s. 54. — A promise was ma'ie regarding the access of 
light and air, by' the plaintiff’s predecessor in title, 
to windows placed by him in the upper part of his 
house which w^as separated by a narrow space from a 
building opposite belonging then to the defendant’s 
predecessor. This promise was that the owner of the 
house would make no objection to the blocking up of 
the windows in question when the owner of the 
building opposite should rebuild it and r.iise it to 
a higher elevation. The owner of the windows 
accepted this promise. After the lapse of twenty 
years, the defendant, having given notice that he 
would act on the agreement, proceeded to rebuild ; 
and he raised his building higher than the old one, 
causing the obstruction of which the plaintiff now 
complained. The High Court (Faeeait, J .) in its 
Original Jurisdiction decided that the case was not 
one for an injunction, but for damages, and gave 
the plaintiff a decree for a sum as compensation. 
On appeal, the Appellate Bench of the High 
(Paes ON3 and Steache'V, JJ .) held that the plaintiff 
had made out no prescriptive right to light and an', 
and the cases of Ehanjibhoy v. Lisboa, J. L. R., 15 
j5oMi., 252, and Ghanasham Nilhant Nadlcarni v. 
Moroba Ramchandra Pai, I. L. R.> 18 Rom., 474, 
followed and approved as to the circumstances m which 
the Court will grant an injunction where a right to 
light and air is infringed. Sxjbtan Nawaz JunG 
V . RnsTOirji Nanabhov I. L. E., 20 Bom., 704 

JEeld, on appeal to the Privy Council, that there 
having been a continuing agreement between the 
parties 'within the meaning of expl. 1 of the Easement 
Act, 1882, the acquirement by the plaintiff of an 
easement by prescription had been prevented. From 
.the agreement it was apparent that- the enjoyment 
of light and air had not been granted as an ease- 
ment Stjbtan Nawaz Jpeg « Nana- 

48 . : Air, EigM to— Rigfii to 

uninterrupted passage of^ air.— The ^ 

house cannot by prescription claim to- be ®“^le 
to the free and uninterrupted passage of a current 
of wind. He can claim no more air than what 
is sufficient for sanitary 
V . Aechee » 

Atj ' South breese — 

ii , Ms qx sf taw, 

f 1877) s. 26 — English Prescription Act (a Ci o 
Will. — Limitation Act, Effect of, on 

the vre-existing law as to nature and extent of 
tie right to light or air.-The Indian Limitation 
• Act, unlike the English Prescription Act, places light 
and air on the same footing; and the o] 53 ®®t ot the 
Prescription Act and of the provisions of the Indian 
ESSou Act' is not to enlarge the extent and 
oneration of the easement, but to provide another and 
iDorc convenient way of acquiring such easeinciits 
a mode independent of legal fiction and ^ 

caTy proof in a Court of law; these Acts do not 
therefore alter in any way the prc-cxjstiUo 
as to the nature and extent of the right. 
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PRESCRIPTION— cotthnuerf. 

2 EASEMENTS— con<t««e^ 
only amonnt of 1 ght for a dwelling house which 
can be claimed by prescription or by length of 
time (whether prior or subsequently to the Llmita" 
tion Act of 1871) without an actual grant is 
such an amount as is reasonably necessary for the 
couveiiieut and comfortable habitation of the 
house Rule laid down m Bagram V ^AeifranafA 
S.arformak, 3 X, E , 0 C , 41, followed The 
right of air is co extensive with the right to 
light To give a right of action, either prior or 
subsequently to the Limitation Act of 1871, lu n 
case (where there is no express contract on the 
subject) for an interference with the access of 
air to dwelling houses by building on adjoiiing 
land, the obstruction must be such as to canse 
what 13 technically calhd a nuisance to the house , 
in other words, to render the house unfit for the 
ordinary purposes of habitation or business There 
js 1 0 such right as a right to the uninterrupted 
flow of south breeie as such The * 45 degree 
lule ” is not a pcaitive rule of law, hut is a cir* 
cumstauce which the Court may take into con* 
sideration and is especially valuable when the 
proof of the obscuration la not definite or satis 
faetorj DELHI akd Lopdok Bahk c Hem Lal 
D tjxx . I L. B . 14 Calc , 839 

48. Partition of a 

joint fatMlg houso-^Effeci of partition by a 
eonnni iiereo uAere the decree dcee not reterte 
any right to the use of light and atr — Implied 
grant of easement upon seierance of tenement-^ 
On partition of a family dwclhog house by a consent 
decree the plainfiS claimed a right to the passage 
of light and air necessary for the enjoymeut of bis 
share of the building in the way in which it was 
enjoyed at the time of the partition, though no 
such nsht was expressly reserred in the decree 
The defence was that the principle of an implied 
grant of easement upon severance of the tenement 
should not be applied to the case, but that the 
Tights of the parties should be determined solely 
With reference to the decree made m the partiton 
suit Sfld that the principles of justice, equity, 
and good conscience should be applied to the caae, 
and that the plaintiff uas entitled to tbe right 
claimed, even in the absence of any express pro 
vision m tbe decree reserving such right Quare — 

Whither the pnnciple of an implied grant of ease- 
ment n severance of tenements woull apply m a 
case where the partition was iffected by a decree 
of the Court lu a contested suit, and not hy a con- 
sent of partus Kacaaibim Deui r Kali Kuuab 
Haldab . I Xj R , 2B Calc , &XO 

[3 O "W. N, 409 

49. - Farittion,dectee 


with windows Iio casements wfre claimed in respect 
of the windows m that suit and tbe dicice made 
no mention of it The wincows bui g ancient lights, 


PBESCBIPTIOK-co»tt»«eif. 

2 EASEMENTS — continued 
it was held that the partition deciee must be taken 
to have made an implied grant cf such easements 
Dwabca Naih Paul c Sundbb Lali Seal 

[3 C. W. N , 407 

(t) Eiqht oe Wat 

SO. — Rath across land— JmpJtei 

grant-^hlodes of acquiring easements — Limita- 
tion Act (XV of J877J, s 26 — In a suit for an m 
* • r I . , I 

^ .1 . I ! 

to one owner, and that the plaintiff and the defen- 
dant had obtained their respective tenements laoie 
than twenty years previously The path had been 


and refused tbe injunction The District Judge, 
treating the case as if it fell under s 20 cf the 
Limitation Act, and being of opinion that the defen 
dant had notpioved twenty years’ peaceable, open, 
and uninterrupted exercise of the right of way, gave 
tbe plaintiff a decree Held that the mode of 
acquiring an easmini provided by s 20 of the 
Limitation Act is not the only way m which an ease- 
ment may be acquired, but an easement may also be 


there would be an easement of necessity , or the use 
of the path, though not absolutely necessary to the 
enjoyment of the defendant’s tenement, m ght be 
necessary for its enjoyment in the state in which it 
was at the time of severance , and in this case, if the 
easement were apparent and continuous, there would 
be a presumption that it passed with the defen 
dant’e teuement. CaABU SubNOKAb v EokOUbI 
CnoHDBB Tbaeoob 

[I.L R,8Calo,958:10C.L R,577 
Rightof way— /mpfiedyi-aaf 

—Easement upon tie teierance of a heritage by %ts 
oicner tnfo <wo or »irir* parts — Continuous and 
apparent tasement Limitation Act fXV of 1877), 
s 26 — IinpUcatiou of a grant of easement upon the 
eeveraiice of a tenement may extend to a “ way," but 
that 19 so only where there has been some permanence 
in the adaptation of the tcnemint from which coati 
nuity could be inferred Chant Surnokur v. 
Dokoun C/ under Thakoor, I,L M,8 Calr,$5B, 
dutinguished Ram Nabaik Shaba v Kamala 

KAHtASa*BA . . I. L R., 28 Calc , 311 

52. — I>ane from public road to 

hoUSO— Uier— Zl»n.^3^tol Act (XV of 1871), 
t 27 — In a suit foc declaration of the plaiutiff's 
right of way over a lane leading fiom a public load 
to a door 11 the plaintiffs bouse, which lone the 
defendant, who resided at the end of the lane, had 
obstracted so as to prevent access to the plaintiS s 
bouse it appeared that tbe house in respect of which 
the easement was claimed bdunged in 1855 to one 
H C, during the time of whose occupation there was 
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PRESCEIPTIOIT-con^mwerf. 

2. EASEMENTS— oojtiiinuec?. 

user of the ri<^hb of way over tbo lano to tbo door, 
until ho had tho dojr bricked up. In April 1865 
tho house was sold by II G, and in Juno 1867 was 
convoyed by the purchaser to tho plaintiff. From 
the blocking up of tho door until tho plaintiff’s pur- 
chase no user was proved. The suit was brought in 
Juno 1875, about a mouth after tho erection by the 
defendant of the obstruction complained of. held, 
both in the Court belov and on appeal, that tho 
owner of the dominant toncment having, with the 
intention of preventing the use of the way, created an 
obstruction of a permanent nature which rendered 
such use impossible, the way could not be saiel, dpring 
the continuance of such obstruction, to have “ been 
openly enjoyed ” within the meaning of s. 27 of Act IX 
of 1871, and that accordingly, though there had 
been no interruption within the meaning of that sec- 
tion, a right to the way had not been established 
under the Act. SuAM Cutjun Auddy v. Tabiney 
C iiTJKN Baneujee 

[I. L. B., 1 Calc., 422: 25 W. B., 228 


53 _. Right of passage — ITaifj/ of 

possession — Severance — Nuisance arising from 
aots of several persons . — Thu words “appurtenant” 
or “belonging” will ordinarily carry only actual 
existing easement, aud therefore will carry no right of 
way over the laud of the grantor, though, under 
certain circumstances, even these words will have a 
wider construction. Where further words are used, 
such as “ therewith held or used,” such words will 
carry a way formerly enjoyed as an easement, but as 
to which the right has been suspended by unity of 
possession. But such words will not carry a way made 
by the owner of both properties during the unity of 
possession for his own greater convenience in tho use 
of the two properties jointly. But whore, during 
the unity of possession, a way, which has never 
existed as an easement, is iu fact used for the cotive- 
uieuce of one of the tenements afterwards severed, 
"the authorities show that the words in question are 
large enough to carry it. One who has a right of 
passage over any place must not, any more than the 
owuer of the soil might, use it in an excessive or 
improper manner so as to obstruct the exercise by 
others of their rights. The acts of several persons 
may together constitute a nuisance, though the 
damage occasioued by the acts of any one, if takeu 
alone, would not be appreciable. Chundeu KooiiAB 
Mookebji V . Koxeash Chttndek Sett 

B., 7 Calc., 665 


Substantially confirmed on appeal; see Shama 
Chiten Dey V . Chtjndee Coomae Mookebjee. 
Chttndee CooitAB Mookebjee v. Koyeash 
Chendee Sett . . I. Xi. R., 8 Calc,, 677 


54 . Change of use — 

basements Act fV of 1882), s. 23— Increase of 
servitude. — Under s. 23 of the Indian Easements 
Act (V^of 1832), a right of way enjoyed for agricul- 
tural purposes may be used for the purposes of a 
factory, provided no additional burden is thereby 
imposed on the servient heritage. Jesakg r. 
"Whittee . • .1. L. R., 23 Bom., 595 


RRESCRIPTIOIT — continued. 


2. EASEMENTS — continued. 


• Eight of passage for boats 

in the ramy season — Water . — A right of pas- 
sago for boats in the rainy season over a channel 
wholly iu another’ man’s laud is, in respect of extent, 
analogous to an ordinary right of way ; and the 
dominant owuer cannot complain of the servient 
owner’s narrowing the channel, so long as the latter, 
by so doing, does not prevent the former from pass- 
ing and re-passing as conveniently as he has always 
been accustomed to do. A right of passage for boats 
lu the rainy season over another person’s tank must 
be claimed in a particular direction in order to be 
valid. Dooega Ciiitbit Dhttb r. ICamy Coomae 
Sen . I, L. B., 7 Calc., 145 : 8 C. L. E., 375 


56. — Bight of private ferry— 

User for twentg gears — Per Gabth, C.J., and 
White, J . — Twenty years is the shox’test period 
within which such a right of ferry can be established ^ 
by user. Per Mittee, Ji — Where the e.xistence of a 
private right of ferry plying between the lands of A 
aud .5 is admitted by P, no question of user arises ; 
tho issue that is raised betwuen the parties is not 
whether a private ferry exists, but whether the 
recoguized private ferry which is in existence is the 
property of A or P ; but semble — supposing such 
question of user to arise, a right of private ferry can* 
uot be established as an indefeasible right by long 
user. Paemeshaei Pbosad Naeain Singh v. 
Mahoaibh Sr to 


£1. Ii. E., 6 Calc., 608 : 7 O. L. R., 504 

57 . Landlord and tenant— Act - 

V of 1832 (Easements Act)— Act VIII of 1S91— 
Application of Act — Stnt before Act VIII of 1891 
came into force . — There is nothing in Act VIII of 
1891, which extended the Easements Act to the 
North-Western Provinces, to cumpel the Court to 
apply the Easements Act (V of 1882) to a suit com- 
menced before Act VIII of 1891 came into force. A 
tenant cannot as against bis landlord acquire by pre- 
scription an casement of way in favour of the land 
occupied by him as tenant over other land belonging 
to his landlord. So held by the Full Bench, Gay ford 
V, Moffatt, L. P., 4 Ch. App., 133, referred to. Udit 
Singh v. Kashi Eam . I. L, B,, 14 All,, 185 


58. — Prescriptive right of the 

defendant to have branches of his trees 
overhanging the plaintiff’s land — ght of the 
defendant to go on to the plaintiff’s land to collect 
the fruit of the trees distinct from, and not acces- 
sory to, the right to have the branches overhanging. 
— The defendant having acquired a prescriptiveright 
to have the branches of his trees overhanging the 
plaintiff’s laud, the lower Courts held that he had a 
right to go on to the plaintiff’s land for the purpose 
of gathering the fruit of trees, on the ground that the 
prescriptive right to have the branches of his trees 
overhanging the plaintiff’s land carried with- it an 
“accessory” right to enjoy the profits of the 
branches in the best way possible. Held (reversing 
the lower Court’s decree) that the right to go on 
the plaintiff’s land to pick the fruit off the branches 
was perfectly distinct from the prescriptive right to 
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SOTAXI GHEIA t GANDB^P FATELil GOEDMAS 

[1. 1.. R, 17 Bom, 745 

59^ , -Landlord and tenant— Eo»e- 

ment of necesixtij — A tenant cannot, as against his 
lanillord, acquire by prescription an easement of waj> 
in favour of the land occupied by him as tenant over 
•other land belonging to his landlord But a tenant 
IS entitled to a way of necessity over the adjoimng 
land of his landlord Udii Singh v Kathx Ram, 
I L. R , M All, 185, appro! cd Qa^ford \ 
Mofat, 31 L J, Ck., 510 followed Q«®re— 
Whether one tenant can acquire a prescriptive right 
of easement against other tenant under the same 
landlord JeekabAizi ALBABnoniN 

[1 C "W IT , 151 

0) RISBT CO^CEBVI:^3^ Wateb 


ran into a tank in a \ illage which w as the plaintiff s 
property, and to compel the remoial of slutces 
erected across the said channel by the firsi defendant a 
predecessor in oUce, and used for the purpose of 
diverting the flow of the water 3eld thii acqmes* 
•cence in the sense of mere submiss on to the inter* 
Tuption of the enjoyment docs not destroy or impair 
an easement To be effectual for that purpose, it 
must be attributable to an intention on the part of 
the owner to abandon the benefit before enjoyed 
3eld also that the diversion of the water was a con 
tmuins injury down to the time of the institution of 
the suit and that the plaintiff’s suit vias not baircJ 
Held also that it must appear fro n the circum* 
stances in ev idcncc in such case that the interference 
or obstruction complained of is not a trivial^ but a 
8 ibstantial injury in order to wanant relief by way 
of injunction ife/d also that the ii_ht toan ease* 
meut in the flow of water throush an artificial 
n atei course is as v olid agaiust the Goverimient as it 
is against a priv ate owner of laud Held per Scot* 
1 A>D, C J — That the grant of an casement mav be 
presumed from mere continued user of the pmil^e 
openly enjoyed by the occupiers of the d minant 
• tenement as of n^ht tluoaghout auy 1 ng period of 
time w ithout interruption ou the port of the piopnc- 
tor of the sen lent tenement but with thisqualifico* 
tion, that tha us r should be foi at least the pciiod of 
adverse jxisscssiou which is prescribed by e 1, 
cl 12, of the Act of Limitatioas, as a bar to the 
enforcing c f title to corporeal property Fer IbseS, 
J —That no precise period of unmternipted enjiy* 
meut can be fixed as sufficieut of itself to establish 
a right to an casement PonAUSAwai Tbtab t. 
CoiiECTOjj OP Mazjuea . . 6 Had., Q 

01 Preiumpt%o« 

Jrom long use, — Lim,taito» Acl, JS77, i,^7 — ^A 
right to the uninterrupted flow of water alca^ » 


PBESCRIPTIOW — con<i««ed 

2 EASEMENTS — continued. 
defined channel over the lands of others may exist 
independently of the provisions of s 27 of tha 
IiimitatiOQ Act, 1871 IVhen such a right is claimed 
as a hereditary and customary right and evidence is 
given in support of long user, such evidence may 
be sufficient to justify the Court in presuming a 
giant of the casement, and a Court is not justified 
yi dismissing the suit on the ground that there had 
been no user by the plaintiff within two years prior 
tosuit Sbisivasa Rad Saheb (JagiedabopAbni) 
V SECBETi.B7 OP StATB POS IsDIA 

[I L R, 6 Had., 228 

62 Permission to 

erect dam — Grant — Relief against i»;Bry donehif 
permtestBs flcf — When a tenant by bis lessor’s per- 
mission erected a dam upon bis holding, and thereby 
obstructed the natural flow of the water to other 
landsof the lessor,— ITefJ that the mere permission 
did not amount to a grant Held also that there 
was no implied grant of the right to use water so as 
to derogate from the rights of those through whose 
lands the stream would otherwise flow Held ^so 
that the light under the peimission might be ter* 
minatedby revocation of the latter, but that such 
revocation would only be permitted on the terms of 
the landlord paying to the tenant the expenses 
which that ]>ermisston had led him to incur Even 
nbentbe dominant and son rent teuiments are the 
property of different persous, a man may license an 
act ID its inception, and yet be entitled to relief 
when the act is found to have injurious consequences 
which be c( uld not have contemplated at the time of 
the license. Kesata Pillaz t P£DsuResi>i 

[1 M<)d, 258 

®3* ■ Eiclusiie right 

to USB of vinier —The plaintiffs, as shareholders in, 
and heads of, the villages of Anyur and Kuvmkudi, 
sued for an injunction directing the defendants to 
close an irngatiwi channel which was opcaed in 
16C9 and toremovo the sluice It appeared that a 
channel called Kaduvai had, by means of a branch, 
f p 
with 
defei 

from the Mallittar channel The supply from*this 
was insufticieut, and the second defendant, the Super* 
intending Engineer (representing Government), de 
signed a new chaunel from the Kaduvai to supplement 
the dificieucy of the Mallattar Ihe water of the 
Kaduvai was diverted into the new chatmi’l at a 



it was coatenikd, first, that plaintiffs had an Abso- 
lute n^ht to the uninterrupted flow of all the water 
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2. EASEMENTS — continued, 

in tbe Kadnvai channel without subtraction or dimi- 
notion by the defendants or by' the Government, 
represented by the second defendant, and that any 
diminution, though not causing loss, was an invasion 
of their rights; second, that if they had not such 
absolute right, they had a right to a supply of water 
for the necessary purposes of irrigation and otherwise 
for their village, and that the possibility of loss at 
some future time, arising from a possible wrongful 
. diminution of the water to their detriment through 
the new sluice and channel, entitled them to the 
relief claimed. Upon the fii’st point , — Held that 
the plaintiffs had not the extensive and exclusive 
right to the water contended for by them, but that 
their right was limited to the beneficial enjoyment of 
the water for the u'rigation and other necessary 
purpose of their tenancies as heretofore enj^oyed. 
Also that the Government, as proprietor of the 
Kadnvai channel and water in it, had, subject to the 
above limited use by the plaintiffs and other villages 
in the same position as the plaintiffs, a right to dis- 
tribute the water of the Kaduvai (hannel for the 
bent fit of the public. Ponusami Tevar v. Collector 
of Madura, 5 Mad., 6, distinguished. Keistha 
AvTAir r. VBNEATACHEXiiAMrDAii . 7 Mad., 60 


64. 


/Suit to restrain 


interference toiih icaier rights — Damages— Right 
of Government to distribute water. — The plaintiffs, 
who were raiyats under the Government, brought a 
suit to restrain the defendants, the agents of the 
Government, and others, from so altering a calingula 
as to diminish the quantity of water which the plain- 
tiffs were entitled to receive for the iiTigation of their 
lands, and the plaintiffs alleged that the supply of 
water had been materially diminished by reason of the 
acts of the defendants. The only ground upon which 
the plaintiffs’ claim was put was that they had re- 
ceived the w'ater for a long time. The District Court 
held that the Government were authorized to regulate 
the distribution of water in such cases. Reid, on 
regular appeal, per HoeXOWAt, that no legal 
right was shown by the plaintiffs which could have 
been violated by the defendants, and, that, if such 
right were established, there was nothing to show that 
a decree for damages would not have been the proper 
remedy. Per Innes, J'.—That the evidence did not 
show any diminution of the supply of water below the 
quantity to which the plaintiffs were entitled. Veit- 
KATA Eeddv V . Listee . . 7 Mad., 342 


65. 


— \I nte rrnp lion 


— Abandonment. — The plaintiff claimed a prescriptive 
right to the flow of the surface drainage water from 
the laud of the defendant on to his land, Reid that '1 
such an easement can be acquired only where the 
water flows in a definite channel. In a suit for in- 
terrupting the flow of water from the laud of tae 
defendant to the land of the plaintiff it appeared 
that eight years before suit, the defendant had diverted 
the water, and that it had been diverted ever since, 
Reid that the right, if acquired, would not necessarily 
be lost by the interruption, but that, if the plaintiff 
. acquiesctd during that time in the interruption, it 


PKESCEIPTIOIT- coafm«ed. 

2. EASEMENTS 

might be some evidence of an abandonment of the 

right. Kena Mahomed r.,BonATOoSiacAE 

[Marsh., 508 

LtrCHMEE PeeSHAD PuZEEXTJ'ECOnissA BiBEE 

[7 ■W.Il.,367 

r "7 777 passage of water— 

LimitahonAct (ZV of 1877), ss. 23 and 26-Con. 
itnunig nuisance— JSasemeni.—Vvom time immemo- 
nal and certainly for more than twenty years prior 
1 obstruction by the defendants, the 

plaintiff enjoyed the right of having an egress for his 
ram-water through a drain in the defendants’ land.- 
The plaintiff, more than two years after the date of 
the obstruction, sued the defendants for the removal 
of the obstruction, Reid that though, under the 
circumstances, the plaintiff had failed to nrove a title 
acquired under s, 26 of Act XV of 1877, yet the 
plaintiff, having a title evidenced by immemorial user, 
did not require the aid of that Act; and inasmuch 
as the -obstruction complained of constituted a con- 
tinuing nuisance,_ as to which the cause- of action 
was renewed de die in diem, the plaintiff’s claim was 
not barred by any provision of the Act, but,, on the 
contrary, was saved by the e.xpres 3 provision of a. 23. 
Ppnja Khvaeji V . Bai Kdtae 

[I. L. E„ 6 Bom., 20 
SooJAH Bibi V . Shamed Air , 1 C. W. 17., 96 

- ;; — - Rasemenis ap. 

parent and continucus—Rasements of neoessitg— 
Implied grant.— A and B were originally in joint 
possession of certain land. They divided this land in 
1865, and, fen years later, built at their joint expense 
a partition wall between their respective portions, 
leaving a drain in the wall for the passage of water 
from A’a to B’s land. In 1885 B stopped the flow 
of water by. this drain. ^ thereupon sued for an 
injunction to restrain B from causing the obstruction. 
The Court of first instance decreed the claim. The 
Appellate Court rejected the claim, on the ground 
that there was no express agi’eement between the 
parties that the water should be carried off by the 
drain in the wall. Reid on second appeal .to the 
High Cout that A would be entitled to the ease- 
ment claimed by him if he could show either that 
it was uecessary for the enjoyment of his share of 
the property, or that it was apparent and continuous 
and necessary for enjoying the share as it was 
.enjoyed when the partition took effect. PUBSHOrAM 
Sakhaeam V. Ddeqoji Tukaeam 

[I. L. PL., 14 Bom., 452 

68. ■: 'Water in defined 

channel. — From time immemorial a certain “al” 
formed the boundary of two pieces of land belonging 
to the plaintiffs and the defendants respectively. The 
plaintiffs’ land was on a higher level than that of the 
defendants, and fi’cm time immemorial the surplus 
water used to flow from the plaintiffs’ land through 
certain passages in the “al’-’ and across the defen- 
dants’ land. The defendants closed up the passigcs 
and increased the height of the “ol.” Reid that, it 
having boon established that for a long series of 
jeara the watei's from the plaintiffs’ lauds had beou 
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interfere with the plaintiff’s nghts m this respect 
Imam Ak r Fobesh Mundui 

[I. Ii. B., 8 Calc., 468 ; 10 C. L. B., 396 

09. Eight to use of water— 7rr*- 

gaixon — L\cente crtaUng rxqht of easementSeto 
cahon of agreement to u»e viaUr — In a suit to 
establish a right of water and for damages for inter* 
ruption of the same, the facts were as follow Flam* 
tiff and defendant by agreement between them cou* 
structed a dam across a mam channel, and from 
thence a smaller channel was made through the land 
of the defendant to the plaintiff’s land, by means of 
which it was agreed that the plaintiff shontd be at 
liberty to irrigate the fields The agreement was 
acted upon for a long course of years Seld that the 
agreement was not a mere pard license revocable at 
the pleasure of the defendant, but an agreement 
which created a nght of easement, unlimited in point 
of time to the use of the water by the plaintiff, and 
imposed upon the defendant the corresponding duty 


contract, gift, or grant Ebisbita « Batappa 
Seavbhaca 4 Mad., 93 

70 Arlifictal waters 


the land from which the water is srtificialiy brought, 
or on some other legal origin Such a right may be 
presumed from the tune, manner, and circomstanceB 
under which the easement has been en;|oyed Bames* 
SUB Fsbsad Nabaik bi5Q V Koonj Bebabi Pat- 
XUE. IL. B,4Calc,033;L.E., 6X A.,33 
. 1 . 


1860, the time at which he entered upon possession 
The defendant’s estate adjoined plaintiff’s Dcfen* 


water {or the use of his estate This channel waa 


defendant claimed, was made in 1874, the flow of 
water through the channel was enjoyed by tho 
plaintiff. The plaintiff sued to restrain the defen- 
dant from interfering with and diierting the flow 
TOL. W 


FBBSCBIPTIOM — continued 

2. EASEMENTS— coniinwei 
of water in this channel and for damages Seld 
that the flow of water in the channel haring 
existed as an apparent and continuous easement in 
ffiet at the time of the execution of the lease in 1865, 
a right to it passed by implication under that lease, 
and that the plaintiff was accoidingly entitled to it , 
that the defendant, whose lease was subject to that 
right, was not entitled to interrupt the flow , but 
that he might use the water in a reasonable manner, 
as it floired through bis laud Moboan t Kibbe? 

[I.Ii.E,2Mad,46 

72, Obs.tructxng 

wates^course — Freeumpiton of title founded on user 
— Lxmitation Act 1871,t 27, and art 31 — Continu' 
tng act of wrong — More than twenty years and pos 
aibly fifty or sixty, before suit, the plaintiff’s ances- 
tors and predecessors in estate had constructed and 
used a pain, or artificial water-course, on the defen- 
dants’ land, making compensation to them. The 
pain, by a channel at one part of its course, contri- 
buted to the water in a til, or reservoir belonging 
to the defendants , and by a channel at another part 
took the water which overflowed from the tal, after 
the defendants had used as much of the water therein 
as they required Less than twenty years before, 
tbesoit, the defendants, without autbozity, obstructed 
the flow of water along the piin in several places. 
The Courts below differed as to whether some of 
these obstructions had not been made more than two 
years before the suit, the rest having been made 
within that period Held that tho provisions of 
Act IX of 1871— a remedial Act and neither pro- 
hibitivy nor exhaustive— did not exclude, or inter- 
fere with, the acquirement of nghts otherwise than 
under them A title might be acquired under that 
Act by a person having uo other nght at all , but it 
did not exclnde, Or interfere with, other titles and 
modes of acquiring casementa And s 27> by allow- 
ing a user of twenty years, if exercised until within 
two years of suit, under the conditions presenbed, 
to give, without more, a title, did not prevent proof 
of an easement founded on another title indepen- 
dentlr of the Aet Such a long enjoyment as the 
plaintiff had proved should be referred to a legal 
ongm. and the long user of the pdin and of the super- 
fluous water of the tal afforded evidence giving rise 
to a presumption that a grant, or an agreement, bad 
been made creating an easement Although, on the 
assumption that some of the obstructions in question 
had existed for more than two years before the suit, 
toe plaintiff might not have shown a nght under Act 
IX of 1871, 8 27, yet he did not require its aid. 
Seld also that snch obstructions bemg continuous 
acts, as to which the cause of action accrued de die 
in diem. Act IX of 1^71, sch II, part V, cl 31, 
flxmg two years from the date of the obstruction 
as the period of limitation “ for obstructing a water- 
course," did not preclude a suit compUining of 
obstructions, though made more than two years pre- 
cedmg the date of the commencement of the suit. 
BAbu? Koeb r. Abul IIossbik 

[1. L. E., 8 Calc., 894 : 1,. R, 7 L A., 240 
7C.I.. E, 629 
10 <1 
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2. EASEJIENTS — coniinmd. 

73 . Right to discharge surplus 

water on another’s ln.'^vUServilmies— Servient 
and dominant owners. Whcro A baa a right to (lia- 
cbargo the snrplua rainfall from liis laud on to fcho 
laud of B, no length of time will give B a right to 
compel A to send the water on ; provided that A does 
not interfere with any portion of tho water which 
flows from his laud to that of JB in a natur-al and 
defined channel. Tho servient owner cannot prevent 
tho dominant owner from putting an end to tho 
servitude at any time he may think proper. Kitoon* 
saED HoaSEiir V. Tek>'.uiaik Smi 

[2 C. L. R., 141 

74. Right to have water eai’riod 

olT ovor ueighbom'’s land— ifo(o far it inter- 
feres with right of erecting huildings, -A right to 
have water carried away ovcf tho adjoining laud does 
not give its owner any power to prevent the erection 
of buildings on the adjoining ground so long as tho 
arrangements nccesKary to tho preservation of his 
right arc made. Baia. v. JfAUARir 

[I. I.. R., 20 Bom., 788 

75. Right to use of water drain 

— Proof of enjogment of easement fyr term suffi- 
cient to giee right to it: — In a suit for the recovery' 
of aright of casement in a drain that had been closed 
up, iu which suit tho Munsif found that a di-ain had 
existed which had recently been closed, and that there 
was no other way whereby water could escape from 
plaintiff’s laud, and accordingly gave the plaintiff a 
decree which was upheld by the Judge, — ZfeW that 
the real issue to be tried was whether the plaintiff had 
enjoyed the easement for the time (twenty years) and 
in the manner laid down in the lau'. Raaiessob 
Mi33eb p. Bnojo BiiooK 0 >’ Missee 

[25 W. R., 271 

76. — Right to divert flow of 

VJOXqv —P resumption of grant — User . — A right to 
divert the flow of; water into a p.articular channel by 
erecting a dam across a stream was held to be estab- 
lished in a suit brought in 1878 by proof of exercise 
of the right for eighteen years prior to 1871. Zahin- 
DAE or Hueupam p. Zamutdae op Mebanji. Veei- 
cheeea Subya Raeayana Eaju V Saxeacheela 
Jaganada Bajtt . . I. L. R., 5' Mad., 253 

77 . Right to water of river— 

Relative rights of riparian proprietors and occu- 
piers to the water of river — Diversion — User — 
Rights of the Government — Khalsa or raiyatvadi 
land. — A dam had been in existence across a river for 
upwards of 280 years, and during all that time the 
villages of D and P had received an equal supply of 
water from separate sluices in tho dam. The Govern- 
ment authorities, being of opinion that D requhed less 
water than P, reduced the size of the D sluice, and 
consequently the amount of water flowing to the D 
village. The village of D was khalsa or raiyatvadi, 
i'.e., was held immediately of Government. The 
inhabitants of D appealed against the action of Gov- 
ernment. Seld that the Government had no su^ 
right of interference, neither (l) as ripari-an proprie- 
tors (supposing them to be such), since the right to 


' PRESORIPTIOW-conitn«c(f. 

2. EASEMENTS— condmacd. 

fcho eujoymoat of tho water of a river belon»a to the 
occupant of tho river-bank, whatever tho nature 
of his tenancy ; nor (2) by any other imaginable rights 
existing m the Government as such, Bince,'if any mch 
rights ever existed, the long user for upwards of 280 
years of the water from tho dam by the village of D 
would bo amply suflicient to justify, a presumption of 
ail original animus dedteandi in the Government. 
CoiLEOTOE OP Nasik 0. Shahji Dasratii Patie 

(I. Ii. R., 7 Bom., 209 
78, -- ' - — — Uatiiral sbvBO.vcLB— Basement 

Act of^l8S2Jf ss. St 7i 17- — Surface water — 
Rights of riparian Owners. — The owners of a tank 
fed by natural streams which depended for their 
supply on natural rainfall and surface water sued for 
an injunction to restrain superior riparian owners from 
damming the streams or interfering with the supply 
of water, over which the plaintiffs claimed a right of 
casement. The issue iis to the ownership of the land 
on which the streams rose was undecided. Held (1) 
The Easement Act, only declared the existing law as 
to casements over water ; (2) An easement can there- 
fore bo acquired iu regard to tlie water of the raiufall. 
But surface water not flowing in a stream, and not 
pcnnaucntly collected iu a pool, tank, or otherwise, is 
I not a subject of casement by prescription, though it 
! may bo tho subject of an express grant or contract j 
(;t) It is the natural right of every owner of land to 
collector dispose of all water on tho surface which does 
not pass in a defined cbauncl; (4) Riparian owners are 
untitled to use and consume the water of the stream 
for drinking and household purposes, for watering 
their cattle, for Irrigating their land, and for purposes 
of manufacture, subject to the conditions (i) that the 
use is reasonable, (ii that it is required for their 
purposes as owners of the land, and (iii).that it does 
not destroy or render useless or materially diminish or 
affect tho applieatiou of the water by inf erior riparian 
owners in the exercise either of their natural right or 
their right of easement if any ; (5) It was therefore 
necessary to ascertain whore the streams rose, and the 
course, source, and length of their tributaries. Peett- 
iiAi r. Ramasavi , . I. Ii. R., 11 Mad., 16 

79. -T Easement over a well — 

Easements Act (Y of 1882 J, s. 2 (b) — Customary 
right to use the well.— Ho fixed period of enjoyment 
is laid down by law as necessary to establish a custom- 
ary right, and a customary right to use a well may 
exist apart from a dominant heritage. Paeaniandi 
Tetan V, Puthieangonda Nad an 

[I. 1j. R., 20 Mad., 389 

80. Water-course - R iparian 

owners, nights of — Mamlatdar, Jurisdiction of — 
Easements Act (Y of 1882), s. 7. - The law as to 
riparian owners is the same iu India as iu England, 
and is stated in illustration (A) of s. 7 of the Ease- ' 
ments Act (V of 1882). Each proprietor has a right 
to a reasonable use of the water as it passes his land, 
but, in the absence of some special custom, he has no 
right to dam it back, or exhaust it, so as to deprive 
other riparian owners of like use. What would consti- 
tute an unreasonable diversion of water such as to 
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2 EASEMENTS — continued. 
disturb the use of the lower nptinaa owuera, la a 
question of fact which the Lesialature baa given a 
JIainlatdar jurisdiction to decide NabA'XAS Ham 
Dbtal o Kesdav Shiteau Devai 

[I. L R., 23 Bom., 606 
81. E.igh.t to throw back water 


tank used fonoerly to throw hack the waters so 
flowing into the tank on to the lands of defendants, 
where it remained till gradually drawn off into th© 


be acquired Bobiksok (Ooixectob or NoBin 
Ascot) i Atta Kbibhi^aaia Chasitab. Makitau 
HaBASIMAIA GATTHDAK 1 AtTA KslSHKAAfA Cbac{> 

7AS . 7 Mad , 37 


water from bis roof on a'certain piece of land, it is not 
competent for a purchaser of the land to exorcise his 
right thereto in such a manner as to interfere with 
the easement, and impose the trouble and expense on 
the owner of tbe essemect of procaring some aew 
mode of discharge Sbeo Nahth Sikob t Bisho- 
A^ATB SiBQB . 2 Agra, Ft. IT, 191 


of years to rest tbe tbatch of a hut, and winch wall 
nud thatch, after having been thrown down by a 
cyclone, had been rebudt by plaintiff, though the 
thatched rcof bad been again blown down, and 
there was no tbatch at the time of the snit , — Beld 
that) under these •ircumsiances, the plaiutiS conld 
not have acquired a prescriptive nght that the water 
from the thatch should pass over defendant’s lands, 
and was not entitled to restrain him bnilding up 
the avail. Laex. Mobee Dobbeb r Jotbabaiv 
Shaba 11 -W. R , 608 

84.' — Right to discharge water 

from roof on house of another L\m*tatton — 
XJter — The plaintiff and the defendant were owners. 


PRUSOBIPTIOIT- coneZttderf. 
2 EASEMElfTS— 


receive upon the roof of his house the ram*water 


possession, by him, of the space occupied by his 
proiecting roof, the Limitation Act extinguished the 
plaintiff’s right to sue , aud if such enjoyment were 
to be regarded as a mere easement, then tbe uninter* 
rupted user of more than thirty years vested in the 


neither of which did he rely No custom can be ad- 
mitted to override the provisions of the Limitation 
Act Mohabeaij JECHAirp tf Aaibatlae Bschsb- 
PAS I Xi R , 3 Bom , 174 

85. Rights accessory to an ease 

xa.QD.t— Easements Act (V of 18S2J, s Si — The 
plaintiff, having m a previous suit obtained a decree 
declaring bis right of having the roof of his house 
projecting over the defendants’ land and discharging 
water thereoD> now sued for a declaration of his nght 
togoupootbe defendants’ land for the purpose of 
repairing the roof Meld that the plaintiff was 
entitled to the right claimed as being accessory to the 
easement already established, but that it should be 
exercised only once a year, and after notice to the 
defeudants Hataobebta r. Sami 

[X L. B., 16 Had., 283 

( Tesss 

86. Trees overhanging neigh- 


land for forty y ears and contended be had therefore 
acquired a prescriptive right of the nature of an 
easement over plaintiff’s land Meld that the plain- 
tiff was entitle to cut away the branches which 
overhang his land, thongh they had done bo for more 
than forty j ears HABi Kbishva Joshi r Shabicab 
V iTBAE I. Xi R , 18 Bom., 420 

PRESIDENCY BANES ACT (XI OP 
1676) 

B. 4 — Certificate of administration 

—Act SMVJI of 18S0-~Eeg\stration of guaf 


property of tbe miaor consisted of shares in the 
10 Q 2 


VOli. IT 
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PEEBIDEITCY BANKS -ACT (XI OP . 

1876) — concluded, ' 

Bank of Bengal. A obtained power under her certi- 
ficate to draw tbe dividends duo upon the shares. 
After the passing of the Presidency Banks Act, 1876, 
A applied under s. 4 of that Act to bo registered 
as proprietor of the shares. The Bank refused 
to register her name as proprietor, and A then 
applied to have her certificate amended by empower- 
ing her to negotiate the shares. Held that she was 
not entitled to have such a power inserted in the 
certificate. In the hitter or the tetition oe 
EADHAETOt.xrj}n: Sa 

[ I. L.E., 8 Cale., 300 : 11 C. L. K., 274 

SS. 210, 22, 23 — Sanlc of Somha^ 

— Uegisirafion and transfer of shares — Eiffhts of 
surviving co-parceners — Seeessitp of prohate or 
letters of acfwiinisfration.-— Thirteen shares of the 
Bank of Bombay stood in the name of one Sarabhai, 
who died in March 1895. The plaintiff, who was 
the minor son of Sarabhai and joint and undivided 
with him, applied to the Bank to have the shares 
transferred to his name as the sole surviving co-parce- 
ner of Sarabhai. The Bank contended they were not 
bound to do so witbont production of tbe probate of 
the will of Sarabhai or letters of administration to 
his estate. Held (reversing Russbeii; J.) that, 
having regard to the terms of the Presidency Banks 
Act (XI of 1876), the Bank were right in their con- 
tentiou. Pot a share in the Bank, for the purposes 
of devolutiou or survivorship, must be deemed, as far 
as the Bank was concerned, the exclusive property of 
its registered holder, and that therefore the sole 
surviving co-parcener of a deceased Hindu cannot 
demand that the Bank of Bombay should, by reason 
of his survivorship, register him as a shareholder in 
respect of shaves in the Bank which stand in the 
name of his deceased co-parcener. Bank oe Bombak 
13. AitrBAT.Au Sarabhai , I. L. E., 24 Bom., 350 

EEESIDElSrCY MAGISTRATE. 

See Hioh Court, Jurisdiction of— Cal- 
cutta— Criminab. 

[I.I.. E.,26 Calc,, 748 

Duty of— 

See Commission— Criminal Cases. 

[I.D. R., 24 Calc., 551 

See Revision— Criminal Cases— Com- 
mitments . I, L. E., 18 Bom,, 580 

3 Proceedinga of— 

See ComelAint— Revival oe Complaint. 

[I.L.R.,34 Calc., 528 
1 C.'W.N.,49 
4 0. W,3S-.,26,46 

See Revision —Criminal Cases— Miscel- 
laneous Cases. 

[I. D. R., 26 CalQ,^e, 7^6 

Reference to High Court Tby — 

See Right to Begin. 

[I. L. R., 18 Calc., 380 


Pi^SIDElSrCY MAGISTEATE-co„fo-»„e«?. 

Statement made to— 

See Confession— Confessions to Magis- 
ibate . I, L. E., 15 Calc., 595 
[1. L, R., 21 Bom., 485 

^ 1 , Jurisdiction~(7oro«m Act 

(IV of 187 IJ, s. 25 — Committal to the High Court 
iy a Coroner — Presidency Magistrate’s power to 
inquire into a case commuted hy the Coroner.— A 
Presidency Magistrate is competent to hold a pre- 
liminary inquiry into the case of an accused person 
who has been committed to the High Court, by the 
Corotiev under s. 25 of Aet 17 of 1871. Quben- 
Empress 13. Mahomed Rajudin • 

L. R., 16 Bom., 158 

2. ^ Criminal Proce- 

dure Code (Act X of 1882J, s. 195~Pe»al 
Code (Act ZLV of 1860), ss. 116, 198— Abet- 
ment — Instigating person to give false evidence. 
— S, without having obtained sanction under 
8. 195 of the Criminal Procedure Code, charged 0 
before the Chief Presidency Magistrate with insti- 
gating her to give false evidence in a certain divorce 
suit iu which V was co-respondent. Held that the 
Chief Presidency Magistrate had no jurisdiction to 
try the case without the sanction of the Court- before 
which the divorce proceedings were pending, as the 
offence charged was alleged to have been committed 
in relation to those proceedings. Chandra Mohan 
Banerjee 13. Balfour . I. L. R., 26 Calc., 359 

3. ‘'Magistrate of 

Police ” — Act ZIII of 1859, ss. 1, 4 — Criminal 
breach of contract — Criminal Procedure Code 
(Act X of 1882), s. 3. — A Presidency Magistrate 
of Calcutta may lawfully take cognizance, under s. 1 
of Act XIII of 1859, of a'complaint in respect of a 
contract made in Calcutta,' the breach of which has 
been committed beyond the local jurisdiction of his 
Court. The expression “Magistrate of Police” in 
8. 1, Act XIII of 1859, means “ Presidency Magis- 
trate." Lal Mohan Chowbet v. Hari Chaean 
Das Baieagi . ' . I. L. R., 25 Calc., 637 

4. Summary trial — 

Conviction in noh-appealable case — Code of Crir 
minal Procedure, s. 370. — In every case which ‘ 
is not appealable to tbe High Court, a Presidency 
Magistrate should state his reasons for convicting the 
prisoner, so that the High Court may judge as to 
whether there were sufficient materials before the 
Magistrate to support the conviction. In the 
MATTER OF THE PETITION OF YaCOOB. TACOOB V. 

Adamson . . . I. D. R., 13 Calc., 272 

5. — Criminal Proce- 

dure Code, 1898, s. 370. — In the trial of a case 
under Act XIII of 1859 the record need. not be 
framed in accordance with s. 370 of the 'Code of 
Criminal Procedure. Averam Das Moohi v. Abdul 
Rahim . . . I. D. R., 27 Calc., 131 

[4 C. W. N., 201 

6. • — - — Sentence of im- 

prisonment — Reasons for conviction to he recorded 
— Code of Criminal Procedure ( Act V of 1898), 
s. 370, cl. (i)— Penal Code (Act XZV of 1860), 
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a?KBSIDEISrcY MAGISTRATE— conei«*d 
f 408 — S 370 of the Code o£ Cnminal Pro- 
cedure requires that m a case m which the accused u 
sentenced to unpnsonment a Presidency Maastrate 
shall record a brief statement of the rcasona fm* the 
■conviction It is not sufficient for him to record 
that the offence is proved, for that may necessarily be 
implied to he his opinion from the fact that he has 
convicted the accused. The law contemplates some* 
fthing further us the reason for the conviction 
hATASAB GiIQsEV FBOTABE CeAKDBA ChATTBBJ£B 

[I. L. IL, 27 Calc., 461 
4 C. W. N.. 407 

7. Criminat Proce- 

dure Code ( 4.ct T of 1898J, t, 557 — Appotnimenf 
of a pleader to act as Preudenci/ Magulrate — 
The appointment of a pleader to act as a Magistrate 
is not forbidden by a 5o7 or any other provision of 
the Code of Criminal Procedure (Act V of 1898). 
After the Gniuinal Procedure Code of 1893 had come 


j 657 of the Code of Criminal Procedure Meld that 
B 657 of the Code docs not deal with appointments, 
and had no application to the present case, as the 
Magistrate was not practising at the time the accused 
was tried and convicted Itr be Jitakji adaujx 

[I L. R., 23 Bom., 480 

PBESIDEIfOY MAGISTRATES ACT (IV 
OP 1877) 

a 39 (Criminal iProcedure Code, 

1882, 8. 187) 

See SAHcno’v to Pbobkcotiop— Wbbbb 
SaWCTIOM is ITBCBSSABT OB OTEBEWISB 

[LXi. R , 3 Calc , 758 : 2 C. L. B., 620 

8 41 (Criminal Procedure Code 

1882, s. 185). 

See Atfeal ill CbiuiKAx Cabbs — A ors — 
Pbebidbuot Maoistbatbb Act 

[L L. B., 2 Calc , 408 

8. 87 (Criminal Procedure Code, 

1882, a 209). 

See JiAtIClOUB PEOBKCUIIOV 

[I. li. E , 6 Bom., 376 

See WiTVESB— C eiminai, Cases— Exau- 
iNAXiov oE Witnesses — Gbhbbaixt. 

[I L.B., 5 Calc., 121:40. L.B.,306 

— • 8.124 (Criminal Procedure Code, 

1882, SB. 82, 344). 

* See CoMFiAiKT — Dismissal of Com- 

plaint— Ebeect OP Dismissal. 

[I. E B,, 6 Calc., 623 


PBESIDENCY MAGISTRATES ACT (IV 
OP 1877)— co»c^«de(f. 

s 129 (Criminal Procedure Code, 

1882, B. 495) 

See ComrSEL. 

[1. L. B., 6 Calc , 59 : 6 C. L. B , 374 

8 167 (Criminal Procedure Code, 

1882, 8S 411,412} 

See Appeal in Cbiuinal Cases— Acts — 
PBBSDiENcr Maqisibates Act 

[I. L. B., 5 Bom., 85 

See Sentence— Impbisohmest—Impbi 
BONMENT IN Default of Fine. 

[I.Ii E, 2 Mad., 30 

s. 168 (Criminal Procedure Code, 

1882, 88 417, 427). 

See SUPBEINTSNrEKOB OF Hjoh Codet — 

CeabtbbAct, s 15 — Cbqiinal Cases. 

[I. Ii. E., 7 Calc , 447 

e. 270 

See CsiuiNAL Fboossubs Codes, b 648 
[I. L. B., 8 Calc , 168 
10 O. L. B.. 180 

B, 181 (Criminal Procedure Code, 

8.626). 

See Teanspeb of CbiminaIi Cass— 6ev- 
ebal Cases . L E. B , 2 Calc , 280 

Thu Act was repealed, and its provisions were m- 
corporated into the Criminal Procedure Codes (Act 
X of 1883 and Act V of 1898) 


PRESIDENCY TOWNS SMALL CAUSE 
COURT ACT (XT OP 1882) 

See Cases uhseb Small Cause Coubt, 
Fbebidencf Towns 

B.22 

See Costs— Special Cases— Small Cause 
Coubt Suns I. Ii. B., 24 Calc., 399 
[I. L.B., 21 Bom., 779 

b.23. 

See Claim to Atiacjied Pbofebtf. 

[LKB., 18 Calc, 296 

8.37. 

See Civil Fbocedubb Code, s 103. 

[I. L. B , 21 Calo , 269 
LL.B,20 Bom, 380 

See Claim to Attached Fbofebtt, 

[I. L B., 18 Calc , 296 
I L. E., 26 Calc , 778 

5<e Limitation Act, 1877, ABT IS4. 

[L L E , 17 Bom , 507 
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PKESIDElsrCY TOWUS SMALIi CAUSE 
COUBT ACT (I OE 1896). 

See Cases ttnoeb Smaiii Cattse Coubt, 
PEEsroEHoy Towns. 

s. 11. 

See Costs— Seeoiab Cases— Smaii Cause 
C ooET Suits . I. E. E., 24 Calc., 899 
Cl. E. E., 21 Bom., 779 

PEESTTMPTIOlSr. 

See Cases under Enhancement oe Rent 
—Exemption prom Enhancement bt 
Unipobm Payment oe Rent and Pre- 
sumption. 

See Cases undeb 'Hindu Law— Joint 
Famiby— Presumption and Onus op 
Pboop as to Joint Family. 

See Hindu Law — Presumption op 

Death, 

See Cases under Landeoed and Tenant 
— Hatube op Tenancy. 

See Mahomedan Law — Pbesumption op 
Death. 


PBEVEN'TIOIS' OP CBUELTY - TO 
ANIMALS ACT (XI OP 1890) -concluded. 
that which is permitted. Queen-Empress «. Lalta 
Psasad . . . I. L. E., 20 AIL, 186- 

PREVIOUS COBrYICTIOlT. 

See Charge— Form op Charge— Genebal 
Cases . . . 19 W. B., Cr., 41 

[21W.E., Cr., 40* 
22 W. E., Cr., 39 
4 Mad., Ap,, 11 

See Cbiminau Peooedube Codes, s, 310. 

[12 C. L. B., 555 

See Cases undeb Evidence— Ceiminal. 

• Cases— Pbetious Convictions. 

See Cases undeb Sentence— SeNtenoe- 
APTEB Previous Conviction. 


PRIEST, APPOmTMENT OP- 

See Church . I, L. E., 17 Mad., 447’ 

peimogenitueb. 


See Gases under Ownership, Presump- 
tion op, ' 

of lost grant. 

See Pbesobiption— Easements— Gene- 
rally . . ,16 W. R,, 212 

See Prescription— Easements — Lic-ht 
AND Air . . 3 B. L. E., O. C., 18 

[6 B. L. E., 85 

S. C. on appeal . . 12 B. L. E., 408 

[L. E., I, A., Sup. VoL, 175 

Rebuttal of— 

See Succession Act, s. 128. 

[1. L. E., 15 Calc., 83 

PEEVENTIOISr OP CRUELTY TO 
AlSriMALS ACT (XI OP 1890). 

^ — SS. 2 and 3 — Crabs — Animals — 

Cruelty to animals. — The provisions of Act XI of 
1890 apply to cruelty exercised towards any animal 
which is either “ domestic ” or which being feres 
natnrm has been “ captured ” and is in captivity. 
Crabs are “animals” within the definition of s. 2 of 
Act XI of 1890. If a person exposes them for sale at 
a public place with their legs broken and with their 
shells crushed in so as necessarily to cause them pain, 
he incurs the penalty prescribed by s. 3 of the Act. 
Tulsi Bewah V . Sweeney I. L, R., 24 Calc., 881 

In the matter op Tulsi Bewa 

[1 0. W. IT,, 642 

S. 6 (1) — Meaning of the word ‘^yer- 

h eld that the word “ permits,” as used in I 
s. 6, cl. (1), of Act XI of 1890, implies knowledge of | 


See Evidence— Civil Cases— Miscella- 
neous Documents — Wajib-ul-ubz. 

[1. L. E., 16 AIL, 14r 

See Hindu Law— Custom -Impaetibilixy. 

[I. L. R., 10 AIL, 1 
L, E., 23 I. A., 147 

See Cases under Hindu Law— Custom- 
Primogeniture. 

See Hindu Law — Endowment— Succes- 
sion IN Management. 

[I. L. E., 17 Calc., 3- 
L. E., 16 I. A., 137 

See Hindu Law— Inheritance— Imparti- 
ble Property . 5 Bom., A. C., 161 

[6 Mad., 93- 
I.L. B.,5 AU., 542^ 
L L. E., 2 Mad., 288 
I. L, E„ 4 Mad., 250 
. I. L. E., 13 Mad., 406- 
L. B., 17 I. A., 184 
I. L. E., 19 AH., 1 
L. R., 23 I. A., 147' 

See Mahomedan Law - Endowment. 

[I. L. E„ 13 Bom., 555 

See OUDE Estates Act, s. 8. 

[I. L. E., 10 Calc., 615, 792- 
L. E., 11 1. A., 61, 135 
I. L. R., 20 Calc., 649 
L. E., 20 L A., ‘77' 


See OuDE Estates Act, s. 22. 

[I. L, E., 21 Calc., 997 
L. E., 211. A., 168, 


See Salsettb, 


Law applicable in. 

[I. L. E., 19 Bom., 680' 
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PRINCIPAL AND AGENT 

CCE 

1 Atjthobitt op AoEKia 7029 

2, Ratipicatioit . . 7042 

3 Bbtocatioit 7043 

4 Dutt op Agents to Account 7045 

5 LiABiiiTr OP PaiNcrPAi; 7045 

6 Liabuitt op Agents "050 

7 Commission Agents 7058 

See Account Srii tob. 


[L L E , 6 Cale , 764 
I L E,7Calc,e54 
2Ind Jur.N 8,333 
15 W B., 260 
22 W B 101 
I L E 14 Calc, 147 
X B , 13 I A , 123 
See Cases unseb BengaZiBbnt Aox 1869 
s 30 

See Chaeteb PabijT 8 B X E 644 
[I X B . 7 Bom , 61 

See Coupane-Powebs Duties and Lia 

BUXT1E8 OP DiBEOTOBS 

[6 B L B , 105 
I L B , 6 Bom , 326 
See Iktebest Misceelakeous Cases 
Pbincifal and agent 23 W B , 826 

See JuBisDiaiioN— Causes OP Jusisdxc 
tion^Dwsuino Gabbting on Bust 
ness OB WOBKING POB Oain; 

[I L B., 12 Bom , 602 
I X E,17 Bom, 662 
I X B, 23 Mad, 468 
See Limitation Act 18"7 abt 36 

[I X B , 22 Mad , 342 
See Cases uhdeb Limitation Act 1877 
ABT 89 

See Onus op Fboop — Fsikcifal and 
Aoe'^i I X B., 20 Calc , 347 

[X B , 20 I A , 06 
See Cases uhdeb Pabiies — Pabtibs to 
Suits— Agents 

See Pabties -Pabties to Suits-Pbin 
ciPAi> AND Agent 3 Agra, 131 

[I L R, 6 Bom,, 208 
See Cases undeb Foweb op Atiobnst 
See Bight of Suit Misbepbesentation 
[I X B.; 24 Bom , 166 
See Tazi Mandi Chittis 

[8B X B, 412, 416 note 


1 AUTHORITY OF AGENTS 

1 Proof of authority — Agent 

ac^iny oui of tcope of atiiAortii/ — To iold a person 
bound by tbe acts of ms agent it must be shown that 


PBINCIPAX AND AGENT— 

1 AUTHORITY OF AGENTS— co»itn«e(f 
the agent acted within the scope of his anthonty 
Munohub Dabs * Been Deal 3N "W , 179 

Bssb Eishose Sahotb Govebnment op Bengal 
[17 "W E,487 

2 Effect of act done without 

authority — Stgntng document bg unauthorieed 
agent — The s gnature bj an agent of a wa]ih ul urz 
from which the record of an important interest in 
property was omitted cannot he cons dered as a 
waiver of the right or claim unless he was properly 
auihoitzed to sign it Imaubundee i Bhugwan 
DASH I N W , 41 Ed 1873, 38 


payments or advances to third parties unless he can 
show that B ich payments or adiances nere made by 
the express authonty of the principal or with his 
Icnowl^ge and consent Fagan v Chundeb Kant 
Bansbjes 7 TT B , 452 

4 Implied authority of agent 

— Ltabtltlg cf principal —When a person takes ad 
lautage of the management of bis adairs by another, 
he must fulfti the engagements which that other has 
contracted in his name provided such engagement 
he within the proper limits of the manager s authonty, 
and he for the benefit of the estate Eooba i 
Robinson 2 Agra, Mis , 2 

6 Holding out, by the pna 

cipal, of the Bgent’a authority— The rght of 
tiact 
ent 3 
hero 
had 
the 

TAB t Mabbeall X X B., 26 Calc , 701 

[3 C W N , 313 

6 Evidence of authority- 


underwriting pol cies for his principal and that the 
latter has been in the babit of paying hues upon 
policies so subscribed hluxCBAND Chutumal r 
bUNDAHji nasanji 7 Bom , O C,3d 

7 General or tptctal 

pover of agentSxtdence of agency — tVhere the 
endence goes to show that a particular person said 
to be the agent of the defendant was really his 
general agent and did transact business of various 
kinds for his principal, it is unnecessary to prove 
any special power enabling him to enter into a 
psirticutar contract of bargain and sale Per llfAO* 
FJIEBSON J — The extent and nature of the powers 
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PimsrCIPAL AND AGENT- co»<in«erf. 

1. AUTHOEITY OP AGEKTS-co«i«i«flrf. 

vested iu an agent are not so much matter of law 
as matter of fact. If it be proved tl£it a person acted 
ordinarily as an agent for the defendant in buying 
and selling articles of merchandise, the fact of his 
not being proved to have previously purchased a 
particular kind of article would not necessarily 
operate against the pliintiffi’s case. The Court, in 
deciding the question of agency, must look to the 
general evidence on the record. Ram. Baks Lai v. 
lilSHOHI MOUAN SltAITA 

[3 B. D. R., A. C., 273; 12 W. R., 130 

8. — - Factors, Shipments 

hy — Consignees — Custom of Calcutta. — Factors 
having an interest, by reason of their advances in 
their principal’s goods, arc justified in shipping those 
goods for sale, either “ on account of those concerned," 
or “ on account of themselves," unless their general 
authority was controlled by insti'uctions from their 
principal or by contract. The evidence failing to 
show that any particular usage or custom qualifying 
the law of England as between principal and factor 
prevails in Calcutta. FCeld that the powers and 
duties of the factors in making consignments of their 
principal’s goods must be determined by the general 
mercantile law. Factors outruated with possession of 
their principal’s goods, and having advanced upon 
them, shipped the goods to London, drawing bills 
against them In their own names, and selling the 
bills w’ith the shipping documents in the market. ' 
The acceptance of the factors’ bills by the consignees, 
and the dclivci'y of the shipping documents to them, 
made them th<- pledgees, but did not alter the 
character of the transaction, which was one whereby 
the factors had pledged the goods for the payment 
of bills on which they (and not the principal) were 
liable as draw'ers for an amount exceeding the value 
of the goods. In such a case no privity exists be- 
tween the consignees and the uudisclosed principal. 
Seld therefore that, a loss having occurred on the 
shipments, the principal was liable to the factors’ 
estate for the full amount of re-drafts representing 
that loss, although the factors had become insolvents, 
and had in fact paid only a small dividend on the 
re-drafts. Mibttjnjoy CHooKEBBTraxY r. Cocheane 

[4 W. E., P. C., 1: 10 Moore’s I. A., 229 

9 , Pledge by agent without 

authority — St at. 5 Sf 6 Viet., c. 39, ss. 1 and- 3 
— Factors Act (XX of 1844J — Notice of agents’ 
maldjides . — Where an agent entrusted with a docu- 
ment of title to goods pledged it maid fide, or without 
authority, it was necessary, in order to deprive the 
transaction of the protection given by the 1st section 
of the 5 & 6 Viet., c, 39, and to bring it within 
the proviso of the 3rd section, that the jury should | 
find categorically that the lender had notice of the 
agent’s maid fides or want of authority. To prove 
such notice, it was sufficient to show that the cir- 
cumstances attending the transaction were such as 
that a reasonable man, and a man of business, apply- 
ing his understanding to them, would certainly infer 
that the agent had not authority to make the pledge 
or that he was acting maid fide in respect thereof 


PRINCIPAL AND AQ^iT -continued. 

1. AUTHORITY OF AGENTS 

against his principals. Gobind Chunbee Sek v. 
Adminisxbatob Gbnebai oe Bengab 

[1 Ind. Jur., O. S., 17 
1 W. R., P. C., 43; 9 Moore’s I A., 140 

10, Banian — Xlel credere agent— 

Dealings letwetn Native and European firm.— G 
S ^ Co. employed Ji to make purchases for them in 
the bazar, upon orders which were in force for, two 
days, aud they imposed restrictions on A’s authority 
to pledge their credit, which were not made known to 
those with whom he dealt. His remuneration was to 
be certain duatooree on the purchases, and he paid 
and gave receipts for the jute, as agents for G S ^ 
Co. Ho furaished accounts specifying the price of 
the goods and the expenses incurred by him upon 
them, and upon being paid he affixed his receipts to 
them. The purchases were unusually large, and in 
Ji’s books G iS 4' Co. were debited with the amount 
paid for the goods, J2 retaining no interest in, or 
profit out of, it. J S, one of the vendors to E, sued 
G G tj* Co. for the price of some of the goods so pur- 
chased by R. Held that a general authority implies 
all powers necessary, or usual, or proper, as means 
to effectuate the purposes for which it was created. 
A banian is a del credere agent with regard to his 
employer iu making purchases, and is a principal with, 
reference to third persons. Held also that a person 
who has been allowed to represent himself as agent 
of a merchant under a general authority is nob as 
such a banian ,• that when a native dealer makes pur- 
chases for a European house, the presumption is that 
the vendor gave credit to the native dealer ; and that 
goods having been purchased for an employer and 
entered to his debit, and receipts given for them in 
his name, raises no presumption that the buyer was 
a banian. Gbanx, Smith & Co. v. JxjGQQBXrsvoo 
Shaw . Bourke, A. O. C., 17 ; 2 Hyde, 801 

Held in the same case in the Court below — Iu 
the absence of a specific contract, a European firm 
in Calcutta is not bound by a contract made by third 
parties with their banian. Jtjggobhndoo Shaw v. 
Geaht, Smith & Co. .2 Hyde, 129 : Cor., 47 


11 . __ Agent exceeding authority 

— Variation in timejor delivery . — Where a prin- 
cipal instructed his agent to enter into a contract for 
the delivery of cotton at the end of Kartik, but the 
agent entei’ed into a contract for the delivery thereof 
by the middle of that month, it was held that 
the agent exceeded his authority in such a manner 
as to exempt the principal from liability upon the 
contract. Though the objection assigned by a prin- 
cipal for repudiating a contract at the time of such 
repudiation be unfounded, he is not precluded from 
subsequently availing himself of other valid objec- 
tions. Aebata Nayak V . Naesi Keshatji & Co. 

[8 Bom., A. C.,,19 

12. — — g^ahing adnaiiees. 

— A native lady, possessing an, estate in a district 
in which she did not reside, opened an account 
with a banker, through her son, as agent, to provide' 
for the punctual payment of Government revenue, 
and to meet current expenses^ Held that such' a 
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PHINCIPAL AND AGENT— cositnttfd, 

1 ATITHOBITY OE AGEKTS— co»i»n«ed 
course of dealiug dad not of itself warrant the banker 
iQ advancing to the Eon> as the accredited agent 
of hi8 mother, lai^e sums of money on h^ds 
UisBAiK V OoFAL Lau Dosa id W. B t 376 

13 General agent. Power of— 

tTfltrerraJ agents — A general agent has not ordi 
nanly powers co-extensive with those possessed hy 
a universal agent A general agent therefore cm 
ployed to carry on a trading business has no autb(»nty 
to deal with immoveable property by sale Dqobqa 
Cepb^ V KooirJBEHABSB Pande? 3 Agio, 23 

14 ^ — Power oj agent 

to borrow — Ettdence of anihoh.tg —Although ^ 
general a^ent may not have power to borrow money 
for bla principal yet the authority to borrow m a 
particular case may be shown by a previous authority, 
either exprests or implied, or by subsequent rati 
ficatlOQ BnHWABEELALL SAEOO tl llOHESHUB 
SiNQs Marsh., 544 2 Hay, 644 

15 General agent— Potrer topwr* 

chase— AnthorUy to sell —An authority grant^ to 
an agent to purchase docs not imply anthonty to 
aell , and the mere fact o! the principal not quee* 
tioning his agent s right to sell is no proof that be 
consents to the latter s exercising such ngbt GolocK 
CHVKSBB CnOWDBT V Eaeio Pbbsbaz> Haeabbs 

[16 W R., 317 


of Government discussed HTI^DIlE i Secbetabt 
or Stats 2 Hyde, 25, 3d 

JoBssos V Seobetabe OB STATE 2 Hyde, 153 

17 Master and servant— fiBytwy 

goods on credit — Semite —li a master usually 
instructed i is servant to buy goods upou credit be 
will bo bound by bis acts even when he has pro 
hibited him specially from buying upon credit 
Nabaoieb Eooitwabeb r Jooeon Kibbobe Hot 

[6 W R., 309 

13 Agent employed to make 

wagering contract— i/o«ey paid on account of 
ioagerxng contract LxabiUtg Jor~Act XXl of 
ifidS— An agent employed to effect a wagering 
contract is entitled to recover from his princlpsd 
money paid on bis account in respect thereof bis 
authority not havmg been revoked The claim m 
not affected by Act XXI of 1848 Tbibhuvasdas 
Jagjitabdas 1 MoTUAUi Eamdas 1 Bom, 34 

19 Agent sent to l>id at auction 

— Con^rflc^ Act, s 237 — The sending a man to 
bid at an auction cannot be considered as conduct 
calculated (m the language of the Contract Act 
8 237) to induce thud persons to believe he had 
general authority io buy Mackenzie Ltaui 
A Co I Moses 22 W B,, 168 

20 Agreement Jy 

agent wtth th\rd party — When a principal merely 
authorizes an agent to bid at an auction be >s not 
liable for an agreement entered into by the agent 


PBTNCTPAXj AND AGENT— continued 
1 ADTHOEITY op AGENTS-continued 
with a thud party pledging him to pay to such 
party a certain sum m consideration that he should 
absiun from bidding Eshaw CBtnrDEE Sinoh v 
SOAHA Chubb Bhutto 

[2Iad Jur.N S,87 8WB,PC,67 
11 Moore’s I A , 7 

21. Husband and wife— Mort. 

gage by wife — When a man allowed bis wife to have 
control over certain property and to mortgage it — 
Beld that ehe acted as his agent and that i e was 
bound by her act Moobaqeb Bebee v StefooXi 
lAU "W R, 1884, 318 

22 Suit for goods 

sold and delnerrd to mfe after separation — It is 
not necessary that knowledge cf a separation between 
husband and wife should bs brought home to the 
plaintiff in an action for goods sold and delivered to the 
wife after separation where plaintiff has long dealt 
with the wife as the husband s agent Bbau 
CHO m Doss 0 Cox Cor 82 

23 — — — — — Eight of agent 

to nte~Suil hi/ Wife’s constituted attorney- Luna- 
tic — Act XSXV of 183S — D sued in the Mamlat 
dal’s Court as ^ s constituted attorney for an in 


nor was A appointed a manager of Ins estate under 
Act XXXV of 1858 ffeld that X> bad no right to 
eue A, not having been appointed a manager of her 
husband seelate bsdberself no right to sue in respect 
of a disturbance of her husband s possession She 
could uot therefore authorize ber agent to sue on 
her behalf Neuava i Dbtandbaffa 

[I D R , 16 Bom , 177 

24 Gomaabta, Power of— Con- 

tract through hrolcer — N sued J S ^ Co for 
damages occasioned by the inferiority of certain 
goods, which he alleged that he bought of them on a 
verbal conCrMit made by his gomashta df through his 
broker P The defendants case was that the con* 


one of their brokers whom B bsd authorized to sign 
the contract fbe Court below found that E was 
N’e gomashia but could not as such depute a thjrd 
party to sisn a contract for 2f, and judgment was 
gireo for Ac plamCiffs On appeal — ffeld that a 
gomashta has a general autbonty to manage hu cm* 
player’s business not as a mere agent, but with 
power to do all acts nectssary for carrying it on, and 
to a thonzo brokers to make contracts A broker 
authorized to sign a particular contract is not author* 
ized to s^ it if it contain a stipulation unsown to 
bis employer, and ncs tersd Jabdine, SEimiEB 
A Co e Natbobau Bourke, A O C , 43 
26 ' ■ - ' ' Gomashta ««• 

ployed to collect rents — Power to distrain— -Eatf 
Jieat*on — A gomashta employed to collect rents is not 
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PRIITCIPAL ABFD AiScESiT-oontinued. 
li AUTHOEITY OF AGENTS — continued, 

authorized to distrain unless he has been expressly 
authorized by power-of-attorney. Therefore if a 
gomashta, without such express authority, distrain for 
rent due, or pretended to be due, to his principal, his 
principal is not bound by his acts, unless he ratify 
them, as, for example, by receiving the proceeds of 
the distress, knowing they had been obtained by dis- 
tress. EAilJOI MtJNDTXIi V, KAIiIiYMOHUN Eot 
Chowdhby .... Marsh., 282 

S. C. Kallymohitn Eot Chowdhey «. Eamjoy 
Mundto 2 Hay, 289 

26. Authority to sue 

for ‘principal 'mithoui special powers. — A suit for 
rent under Act X of 1859 may be instituted by a 
gomashta employed in the collection of rents or man- 
agement of laud, on behalf of his principal, without 
his beiug specially empowered by warrant of attor- 
ney. Meajan Khan v. Akaisy 

[Marsh., 384 : 2 Hay, 426 

27. — Authority to s'ue 

on behalf of principal. -r- In a suit, under Act X of 
1859, where plaintiff sues as a gomashta of the zamin- 
dar, it is not necessary that a power-of-attorney or any 
other formal document conferring a special power on 
the plaintiff should be produced; if it is proved from 
the evidence that he filled that character. Manso 
SiNQH t'. Guneshee Laei, . 2 Agra, 275 

28. Tahsildar, Power of— Act 

X of 1859, s. 69. — A newly-appointed tahsildar 
stands in the same position in respect to arrears of 
rent which accrued during the time of his predecessor 
as in respect to rents accruing during his own time, 
and may take advantage of s. 69, Act X of 
1859, in respect of one as well as the other. Reid 
(by Mabkby, J.) that no one can be plaintiff in a suit 
for rent except the person who has the right to re- 
cover; the only effect of s. 69 beiug to enable 
the person who is employed in the collection of rents, 
to sue as agent. Reid also (by Maekby, J.) that, 
though it has been decided that a general authoiity to 
collect rents and to sue for them must be stamped if, 
in writing, it has not yet been decided whether such 
authority must be in writing. ModhooSOODUK 
Singh r. Moean & Co. . . 11 "W. B., 43 

29. Haib, Power of— Power of 

mofussil nail' to grant pittahs affixed rents. — As it 
does not fall within the ordinary scope of the duties 
of a mofussil naib to grant pottabs for fi.xed rents, it 
is requisite in such cases that express authority 
should be proved to make the grants valid. GonircE- 
monee Dabea V. AssmooBEBN . 1 W. B., 56 

OoMA Taea Debia r. Peena Bibee 

[2 W. R-, 155 

Phnohanhn Bose v. Pbaey Mohxjn Deb 

[2‘W.B., 226 

Kaiee Coomae Doss v. Anees 

[3 W. B., Act X, 1 

80 . Power to grant 

■mokurari lease. — The grant of a niokurari lease is 
beyond the scope of a naib's general authority. To 
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enable him to give such a lease, his principal’s special 
consent or approval is necessary. Unnoda Peeshad 
Baneejee V. Chctndbb Sbkhpe Deb 

[7 W. R., 384 

31. Agent of lessor— Po'iuer to 

grant lease — Stipulation for recovery of costs of 
lipigaiion from lessor. —The agent of a lessor was 
held to have acted in excess of his power in granting 
a lease containing a stipulation that the lessee was to 
receive from the -lessor the expenses which he might 
incur in any litigation which might take place with 
third parties respecting tli e land leased. Where such 
litigation did ensue, and the lessee was cast iu costs, 
he was held entitled to recover the same, not from the 
lessor, but from the agent. Kenny «. Mookya 
SOONBEEEE Dabee . . . 7 "W. R., 419 

32. Agent of ihamdar — Power 

to lease on permanent tenure.— An inamdar’s agent 
cannot grant lands on suti or other permanent tenure 
without e.xpress authority from his principal. Nasae- 
TANJI HOEJfASJI e. NaEAYAN TBIMBAK PAYIB 

[4 Bom., A. C., 125 

33. Manager — Agent granting lease 

on pretended title afterwards set aside— Eight of 
lessees to possession. — Whore a manager has conveyed 
certain property to himself by a pretended deed of 
gift, and under such pretended title granted a dar- 
mokurari lease, and his title is set aside by a decree 
of Court, the lessees cannot be allowed to maintain 
possession, at any rate, where the lease granted is be- 
yond the powers of the manager as agent. SsEo 
Shhnkhe LAhE V. Dhuem: Joy Pooeeb i 

[8 W.’E., 360 

34. — Agent of zamindar— 

to authorize transfer of lease. — Without special 
powers, the ordinary agent of a zamindar who cannot 
grant a lease cannot authorize the quasi transfer o£ a 
lease by a tenant to some other party. Rai_Mooea- 
eee Toss v. Bhoha Singh . 4 H. W., 122 

35. Agent of owner of estate— 

Lease by ayent — Praud gnd eollusion—Eatification. 

— In a suit to set aside a lease as gi-anted without 
authority by an agent to the defendant, who was the 
naib of the estate, and a 3 ,procured by fraud by the - 
defendant in collusion with the agent, the latter charge 
of collusion having been withdrawn at the hearing 
before the Subordinate Judge, the High Court 
remarked on the impropriety of presenting a plaint 
charging collusion between the agent and defendant 
without good grounds for such imputation, and on the 
withdraw'al of such charge at the hearing if there were 
grounds for it ; and agreed with the Subordinate Judge 
in thinking that the owner of the estate in issue must 
bo presumed to know what was being done on her 
behalf by her agent. The presumption is that a man 
acts rightly and not fraudulently. The iriere circum- 
stance that the rents were low does not give rise to 
the presumption that there had been fraudulent con- 
duct on the part of the naib, or that ho did not state 
the circumstance to the agent before obtaining the 
lease from him. There is also this difference between 
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ity from the oyncr to make inquinea and ratify 
what had been done would render it invalid Ah 
HCHD CaUNDES BQ 8 B V BEOTJQHTON 

[17 W B., 301 

Affirmed b\ Pnvy Council Administeatoe 

Gshebai oe BesoaIi « Akuhdo Chtjkdbb B03B 
(21 W B,425 

30 Agent for receipt of rent — 

^ \ 1 agent for the 

I \ agent to receive 

■ the lease hot if 

he has receiicd auch notice and given it to the lessor 
Within t me the notice is sufficient Baenet r 
SkiH’^ee 2 W R , 208 

37 Agent to give lease — Notice 


be^Dotice to h a principal Ncdsbae Ckaeo SBt*T 
V KlBSOBES LaL CHCCEEaBCTIZ 7 W B ,463 

88 Headman of village— jc/» 

of to hxnd eo sharert — Rtld that to ma e the acta 


or implicit assent or sanction in absence tbereot 
Jleo 118 tp authority may be inferred from the facta 


to ordinary rules and usagea to represent and aci tor 
one who has placed him GtruoArBBfiiiAD v 
Ajoodsia Peeshad GOBOAPEESDAn f> Eam 
EEBSQAE Agra, P B 31 Ed, 1874, 23 

Agent in survey of land 


an enu rbciueu vu „ 

the copies or gmally before the Court to the effect 
that the lands in d spute were pointed out by one 
2* 0 acting as agent for the plamtiffs to be 
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map as a correct map and pomted out the lands as 


(3 B L R . A a, 37T 
40 Power to appear in suit — 


with the costa of the defence of an action brought 
agaist him Bholabatu Sabdtal r Oousee Pee 
SBAB UolTBO 18 W B , 310 

41 ' Pouer of aitor 


service of aummoos and appear in a au t brought 
against his principal but may either act upon the 
power or not as he may th nk proper Ib the acat 
TEE 07 TDS EBTITION OT LVCBUSB CbPITD 

[I L R , 8 Calc , 317 


not an assent to arbitrat on but is an act entirely 
within the scope of h a general authority as agent to 
carry on his pnne pal a suits and to do all acta 
Dcceasaryto that end Bajbbpee CEavpEB Nbwose 
V Mabouep Atbooeeebb W R., 1864, 143 

43 Mooktear, Power of— Ad 

m**exo» of Utle iy mooktear—duthorxly of nook 
tear to btnd mortgagee — ^Where a mortgagee s gned 
a mooktrarnama m which he stated that he would 
abide by any arguments which m ght be urged and 
any documents which m ght be filed by the mooktear 
thereby appo nted and the mooktear subsequently 
filed a written statement signed by himself alone in 


S gUeu uy «« 

Bdnjebt Bau Pabeat 

[13 B L. B., P C , 177 20 W R., 376 
S C in Court belo r 12 W R , 443 

See Sttbuee I)as o Patimoluv bissa 

[1C W N,613 
44 ■ — Mooktear ap- 


every siugle member of the family Mookteara 
most be considered td have a certain d scretion and, 
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unless tlie contrary is shownj to do such acts as 
come within the ordinary scope of their duty with 
authority. Hceey Kisto Roy v. Motee Lam, 
Bukdee 14 W. R., 36 

45. Authority to 

sign deed of sale—Froof of authority of agent . — 
Where a man resists liability for a deed of sale exe- 
cuted "by his am-mooktearj it is necessary for the 
purchaser claiming under that deed to ehow that the 
mooktear had authority either by virtue of a gene- 
ral or special power-6f-attorney to execute that deed 
and to bind his principal by executing that deed. 
Mohan Rooeb r. Ajoodhya Doss ■ 

[20 W. R., 119 

46. Pardanashin wo- 

man— Account stated.— -A mooktearnama executed bv 
a pardanashin woman appointed her husband to be her 
general mooktear, and declared that “all acts done 
by the said mooktear, such as giving and taking 
loans to and from others, executing on my behalf, 
getting executed in my favour, deeds of absolute sale,” 
and so on, “ shall be accepted by me.” It was sought 
"to render the principal liable, ou an account stated 
by her husband as her mool,tear so empowered, for 
a debt, without proof that the money constituting it 
had been borrowed on her account. Seld, ou the 
construction of the mooktearnama, that the mook- 
■tear had no authority to bind her by such a statement 
of account, whatever authority ho might have had to 
bind her by an actual borrowing of money on her be- 
half. No implication of authority in the mooktear 
to bind the woman by his stated account had arisen 
from the carrying on of a course of business. Ac- 
cordingly, when the evidence of express authority 
failed, the statement of account by the mooktear 
was insufficient to render the principal liable. No 
evidence was given of the items lent, so as to establish 
an indebtedness independently of the account stated. 
Shbisht LaiiE V. Sheobaeat Kobe 

[I. L. R., 7 Calc., 245 
Xi. R,, 8 I. A., 89 

47. — Manager of firm — I'ower of 

manager to hind partners in concern.— The part- 
ners of a concern are bound by the acknowledgments 
of their manager as their avowed agent. Massezk 
D. Geish Chhndee Chhokeebutty . 24'W. R., 34 i 

48. ^ Partner of firm — Knowledge 

of person dealing with partner — Contract incapable 
lof division.— A firm of carriers authorized one of 
their partners to di-aw bills on the firm to the extent 
of R200 each. The partner, acting in excess of his 
authority, and without the knowledge of the firm, 
made two promissory notes, in the name of the firm, 
for 111,000 each. The plaintiff knew the partner 
was limited to a particular sum, but also know that 
two of his bills for H300 each had been previously 
accepted by the firm. In an action on the notes, — 
Seld, first, that the firm was not liable for the whole 
amount dr.awn ; and, secondly, that the contract, where- 
•on the action was founded, was not capable of division, 
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and therefore the firm was not liable to the extent 
of 6200. Peemabhai Hejiabhai v. Beown 

[10 Bom., 319 

49 , Partnership in tea garden 

— Liability of partner for acts of managing partner 
— Authority of agent . — By an agreement made on 
22ad July 1862 between C and T (since deceased) 
and the defendants P and S, C agreed to sell, and 
Y, F, and S to purchase, a half share in the lands, 
plantation and estate belonging to C, known as 
■ the Laojan Tea Estates and Grants. The agreement 
provided that C was to 'conduct and manage all 
matters and affairs of the estates, but nothing was 
said as to its being done in his own name or in that 
of the partners of any firm. Money to carry on the 
bnsiness was provided by means of bills drawn by 
the local manager upon C in the same manner as if 
I he (C) had been the sole owner, the defendants being 
j fully aware of this and finding the funds. This 
mode of dealing continued down to the time of the 
transaction, which is the subject of this suit. The 
only act in the way of notice to the' public on the 
part of the defendants was a notification in a direc- 
tory published by them in Calcutta (2) S 4" Oo. 
being booksellers and publishers), in which in the 
list of tea estates the Laojan concern was mentioned, 
and C, T, F, and S named as proprietors. In the 
directory for 1870 and 1872 C was also described as 
Calcutta agent. This suit was brought to recover 
a balance due in respect of moneys alleged to have 
been advanced by the plaintiffs on the tea to be 
manufactured in the season 1872, the plaintiffs being 
tea brokers who made the advances on the security 
of tea invoices and bills of lading. The terms on 
which the required advances were to bo made were 
arranged by an agreement, dated 9th February 1872, 
between C and the plaintiffs, who were under the 
belief that C was the proprietor of the Laojan 
concern and not merely manager. By reason of C’a 
death and the non-delivery of a portion _ of the 
season's tea, the plaintiffs were unable to reimburse 
themselves for their later advances, and brought the 
present suit against the defendants, who, they con- 
tended, were hound by all C’s acts and dealings, field 
by Couch, C.L, that, assuming that the plaintiffs 
knew what was in the directory, it could not be con-, 
sidered as a notice to them that the authority which 
C had been exercising, and wffiich he continued to 
exercise with, so far as it related to bills and_ drafts 
drawn by the local manager, the knowledge of his part- 
ners, the defendants, had been determined, and that 
he had only the authority of an ordinary Calcutta 
agent. Keld also that the question in the case 
was whether the transaction between <? and the 
plaintiffs was within the scope of the authority 
which C'had, or was allowed by his partners to ap- 
pear to have, in managing and conducting the affairs 
and business of the partnership. It was a question 
of actual or- apparent authority, and whether the 
transaction was one which the owner of a tea garden 
carrying on the cultivation of it would in the ordi- 
nary course of business enter into. Seld further 
that tho transaction would have been according 
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incidental to a sole owner in that business The d® 
fendatits were tberefoTC bound by the agreement of 
the 9th February 1872 SyniK i Moban 

[21 W. R., lei 

50. Mercantile agent— Power q/" 

agent to indorse hills~~Special aathontg — Implied 
authority — A special anthontv la reynired to em 
power a mercantile agent to draw or endorse bill® 
and notes, but the authority may be implied from 
circumstances Fesiosjek Nessebwai'jeb Gool 
Mahomed Sahib . 7 Mad., 369 

51 Managing 2 .%ent— Liability 

of principal — Punier and customer — Bills of ex 
change — Indorser and acceptor — N 4" » the 

managing agents of tbe Baree Tea Company, had n 
general banking account with the Oriental Bank Cor 
poration, which account they were allowed to ovef 
draw on haviaB,the overdraft properly secured Under 
the articles of Association of the Baree Te^ Company, 
P" 4" Co bad power to " draw, accept, indorse, and 
negotiate on behalf of the company all such cheques, 
promissory notes, drafts, etc , as should be necessary 


indorsed by JT 4* to the Oriental Bank Corpora 
tion, who credited the amount to P* 4* Co s general 
account The amount was drawn out by i^eques 
drawn by iV 4* Co personally without reference to 
the Baree Tea Company, and there was no proof that 
the money had been applied for tbe p ‘tposes of tbe 
Baree Tea Company Beld, in an action by the Oti« 
ental Bank against the Baree Tea Company, that tbe 
latter were not liable i n the bills as acceptors Oei* 
BMAi Ba-vk Cobiobatzos 1 Babbe Tea Com* 
BAHT I L R., 9 Calc , 880 : 13 C, L B.,412 
• . 'i ■ sntrary to 

. ' I agent who 

n by bis pn* 

• ^ , in which bo 

has BO acted Qomahbe Laxi, c Jbbwuh Rau 

[2 Agra, 33 

53. Agent acting out of scope 

of authority — Liability of vnnetpal — Held that 
au agent who is appomted for the general manage- 
ment and conduct of business cannot bind hjs pnnci* 
pal by au unusual «>utract, not strictly relating to 
the conduct of the business, unless be has express or 
implied aotbonty for tbe same. The fact that a 
• agent, who 

. to bind the 

• the agent 

„ . , -ont) The 

defendant, not haiiog ratified his agent's act by re 
ceiving tbe benefit of tbe contract, cannot be bound 
by the acts of his agent and liable to make good the 
losses. Mudabse Lall c Gilmobb 3 Agra, 1U6 
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64. Payment to agent in belief 

be was principal — Liability of purchaser ~ 


and not merely a broker, and paid him in gcod faith 
the price of the article purchased, be cannot be held 
liable to tbe real principal’s claim, such payment pro 
techag him from farther liability Petdmbee Bhxt- 
aiJTP V Mpthooea Dabs I Agra, 121 


power of.—h. Court in which a suit is brought on 


fessmg to act under authority from his prmcipal 
The plamtiff, after instituting the suit in his own 
name as agent, obtained an ordtr from the Court 
granting him leave to amend the plaint by sub- 
stituting the name of his principal as plaintiff, 
suing through him, an amendment which the 
defendant resisted disputing the authority of the 
agent Meld that tbe Court in allowing it did not 
dqmde that the agent had authority that remained to 
b^ proved, and as it was not proved, tbe suit 
fail^ Nam Nauaih Simqs i. Baohu Nath 
Sahai I L R,18CalQ,678 

[L R , 19 1. A , 135 

2 EATIPICATION 

56. Effect of ratification— Aci 

of principal — lYhere the act of the agent has been 
communicated to and ratified by tbe principal, it 
becomes the act of the pnncipal in point of law. 
PeCTOMaEB Nessubwahisb c Good Mahomed 
Saqib , 7 Mad , 369 

67. Promise to redeem mort- 

gage— Consider(i^io»—Co«/r«o< made by agent on 
hit otonhehalf — The pl&intiS sued the defendant on 
mortgages executed to the plaintiff by tbe adontive 


mothers to redeem the mortgages, and that he had 
stood by and allowed the plamtiff to carry ont the 
provisions of the mortgage deeds to his own detriment 
by payiag maintenance to the defendant's adoptive 
mothers, and by paying off certain mortgages which 
had been created by them previonsly to the adoption 
of the defendant Meld that the defendant was not 
liable upon tbe mortgages His promise to redeem 
tbe mortgages was not made to the plaintiff, but to 
hia adoptive mothers, and there was no consideration 
for such promise as ha made Nor conid the promise 
have the effect of ratification, for the ratification of 
the authorixed contract of an agent can only be effec- 
tual when the contract has been made by the agent 



( 7043 ) 


DIGEST OP CASES. 


( 7044 


\ 

i 


TKnsrCIPAIi AND AGENT-coHifinuerf. 

2. RATIFICATION— 

avo\vedly for or ou account of tlio principal, and not 
when it has been made ou account of the agent him- 
self. Snn>DE3irrAR v. RAMCnANDEAEAV 

p. L. B., 6 Bom,, 463 

58. Acquiescence by co-sharera 

— 2Iortg(tqe by lambardar — Acquiescence in acts of 
agent. — Where a mortgage was made by a lambardar 
■of his own share and shares of his co-sharers as 
agent on their part in order to raise a sum required to 
pay the Government revenue, — Keld tliat the co- 
sharers being aware of the fact of mortgage, and 
not having at the time repudiated it, and, moreover, 
having acquiesced in the decree of the Court of first 
instance which awarded their slumes oji payment of 
their quota of the mortg.igc-dcbt and interest, must 
be taken to have thereby consented to the act of the 
lambardar which was done on their behalf, P 0 N- 
■OflU3i Singh v. Mhnoie Singh 

^ [2 Agra, Pt. II, 207 

59. Aequieacencp by mortgagor 

— Condition in u'ajih-ul-urz — ’Execution of ioajih- 
ul-urz as mortgage. — Held that the original proprie- 
tors were not bound by a condition in the wajib-ul-urz 
which had been signed and attested by a third party 
then in possession, not as authorized agent on behalf 
of the proprietors, but as a mortgagee. Subsequent 
acquiescence by the mortgagor or his representative 
might be only an acquiescence in the mortgagee’s act 
to the extent and in the qualified way in which his 
consent was given. Bhageeehth v. JfOHUir 

(2 Agra, 129 

But see hliSAJOOliNisSA v. Bonseedhub 

[1 N. •W,, 193 : Ed. 1873, 277 

3. REVOCATION. 

60. Agency of manager-Eevoca- 

tion by one of several shareholders. — A principal 
•can determine the authority given to an agent. The i 
'authority given to a manager maybe revoked by a i 
shareholder, and another shareholder cannot resist 
such revocation, unless there has been a stipulation i 
in the deed providing for the appointment of a 
manager that the authority should continue for some 
definit^e time. Bheakee* Laxi. u. Indhrputteb 
Noivae . . . • .3 W. K., 41 

61. Agent to sell property — 

Agreement — Eemuneraiion for work and labour 
done . — The defendant requested the plaintiff to sell 
for him a plot of ground on the Esplanade in Bombay 
at any rate exceeding the price at which the defen- 
dant himself had purchased it, and agreed to give him 
as remuneration half of the net profit realized on the 
sale. The defendant subsequently revoked this 
authority, and the plaintiff shortly afterwards found 
a purchaser, whose offer the defendant did not accept. 
Eeld that the plaintiff could not recover on the agree- 
•ment, which bad not been performed on his part ; that 
there was no ground for holding that the plaintiff and 
the defendant were partners in the transaction as 
between themselves ; and that the plaintiff was not 
entitled to recover for work done as broker, or for 
■commission, the nature of the agreement being that 
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the plaintiff took the risk ,of the authority beins 
revoked, Hubst v. Watson ‘ ® 

[2 Bom., 423 ; 2nd Ed., 400 

62. - 7 --—- Hereditary agency— Contract 

Connd^eratwn— Specific performance— Contract 
^f ss. 202, 203 . — The defendant, by 
an agreement in the nature of a letter of attorney, 
constituted the plaintiff and bis descendants thehere- 
ditai-y agents of the defendant, gave him authority to' 
collect the rents of his share in an inam village, and 
promised to pay him an annual salary out of the rents. 
JJeld that, as between the parties and during their 
lifetime, the appointment was valid and binding, 
whether or not any valuable consideiration passed, 
the mere acceptance of the oflSce by the plaintiff 
being a sufficient consideration for the appointment. 
But, independently of the terms of the agreement, 
and whether or not the agency bad been created for 
valuable consideratiou, the defeudaut had, under the 
general provisions of s. 203 of the Contract Act 
(IX of 1 872), a right to revoke the authority, as 
the mere arrangement that the plaintiff’s salary should 
be paid out of the rents could not 6e regarded as 
giving to the plaintiff an interest in the property, 
the subject-matter of the agency, within the meaning 
of 3 . 202. If the defendant had revoked the agency 
improperly, the remedy lay, irader ordinary circum- 
stances, in a suit by the plaintiff for damages for 
breach of contract. Where, however, the plaintiff 
chose to sue for specific performance, and demanded 
arrears of salary , — Held that, without a valuable 
consideration for the defendant’s promise, the agree- 
ment passed by him to the plaintiff would be nudtim 
pactum, and the plaintiff would noh be entitled to 
recover, except for work and services actually rendered. 
Vishnhchaeta V. Bamchandea 

[I. L. B., 6 Bom., 253 


63. 


Bevoeation of authority- 


Contract Act (IX of 1872), ss. 201, 202, 203— 
Agent — Interest of agent in property— Exercise 
of authority so as to btnd principal. — The 
plaintiff received instimctions by letter from the 
defendants to purchase cotton on their behalf. 
This letter was received by the plaintiff before a 
telegram sent by the defendants the next day revok- 
ing the order reached him. The plaintiff replied 
by letter stating that the telegram had anived 
too late, and that the purchase had already been ■ 
made. In fact, the plaintiff had merely appropriated 
to the defendants a contract entered into by himself 
with a third party the day before the defendants’ 
order reached him. 'Held that the telegram was a 
revocation of the order contained in the letter of the 
previous day. Held further that the plaintiff had 
no such interest in the subject-matter of the agency 
as to prevent its termination ; nor had he exercised 
his authority so as to bind his principal, 'no con- 
tractual relation with any third person having been 
created before the receipt of the telegram. Lakhmi- 
OHAND RAHCHAND V. ChOTOOEAM MoTIEAM 

[I. L. B., 24 Bom., 403 
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04 , Porxa of account — to 

inspect looks —Per Field, J — It la the duty of an 
agent to render proper accounts to his employer irres 
pective of any contract to that effect. And he does 
not discharge t 
employer a set 
to explain then 


able access at proper times and m tho presence of 
responsible persons to such books and papers in the 
pnacipal s possession as may be necessary for thepre 
parat on of the accounts Aknoda Pebsad ItOT 
^ DWABKANATH GaNGtOPADHTA 

[LI. K , a Calc , 764 8 0 1/ E , 321 
06 Bight to account on death 


On the death of such manager a fresh n bt to an 
ftccount accrues to the employer as agaiost the mana 
gePerepreseatatiies Lawless o Calcutta Lams 
IMS AMS SBIFPIMS CoUPAMT CALCUTTA LaMSIMS 
AMS hniFPIMS COUPAMT c LAWLESS 

[I L R , 7 Calc , 627 

6 LIABILITY 01 PilINCIPAL 

00 Proof of purchase having 

heeu made for principal— Con«/ri<e<tvs 7 >urcAase 
Jy apent Junds oj principal — To establish a 
primd /actecase of constructive purchase by an agent 
out of the funds of the principal it must be proved 
tnat at the time of the purebaso the agent had m hie 
hands funds of the principal sufficient to make the 
purchase BooEOKissA t Wooleut Ali Suedub 
Ali I ooiEUT Ali 3 W R., 232 

67 Bight to sue principal— 

Election t$ sue agent— iiuit Dismusalo/ — Wberea 
creditor sued an agent f his debtor allCeing that the 
agent had made himself personally liable for the debt 
and the suit was dismissed on the ground that the 
creditor gaie credit to the pnnupal —Seld that Ih? 
creditor a as not debarred by such proceed ngs from 
suing the principal Bauam ti Vaibatam 

[L I. B., 7 Mad , 303 
08 — - , ■ Purchase by agent out of 

scope of authority — Assistant i» mdigo factory 


of indigo seed for his master and to make his master 
liable particularly when the seed was i ot purchased 
or used for tbe factory and that though the ass st 
ant in writing to the vendor for tbe seed styled him 
self in the body of tbe better as the manager of the 
concern yet his signing himself for another person 
and not for the o vner of the factory, disclosed to the 


PRINCIPAIj and agent— conhnuei 

5 LUBILITk OF PEINCIPAL-eo»^»«Hed 
vendor that the othei person, andnot theowner of the 
factory was h s pnncipal RoGnoOBUEDTAL Muv 
nuR » CnBisTUM , 3 W E., 123 

69 — Liability of pnncipal to 

be sued on negotiable instrument executed 
by agent m his ownname— Cow^rae/ Act 1872 
a* 233 234 —Whether having regard to ss 233 and 
234 of the Contract Act a principal cannot be 

instrument exe 
e — Qu<sre — Per 
SNA AXTAB l 

Ebisbmasami Atyab L Xi. B , 23 Mad , 597 

70 Bight of person dealing 

with agent personally hable— and yudg 
taenl recoterei against age it — Sulsegue t suit 
agatnat agent barred — Art ZA. f 1^74 (Contract 
Act) a 233 — fheobligeeunder ahypothecatioa bond 
brought a suit thereon aga Qst one vh upon the face 
of the instiument contracted as oblig r but whom 
when the suit vas instituted the pUi t ff kne to 

IJ • , 

. ' * ^ 
the hypothecated property to be sold and purchased 
ithiiBself Upon attempting to obtaiu possession he 
was successfully resisted by the principal debtor 
under the hypothecation bond on the groandthat the 
latter was the real owner of the property and that tho 
decree bolder bad denied no title thereto from hig 
judgment debtoi He then sued the principal debtor 
to recover tbe balance lemaining due upon the bond 

f 

t 


j e 6 

and decree against him and rrittenup full satisfac 
tion of the decree could not afterwards maintain a 
suit against tbe pnncipal in respect of the same 
subject matter Priestly v i^ernie 3 S and C, 
977 34 L J Ex 172 referred to Bib Bqaddhab 
Sewae Pamle I Sabju Pbasad 

[I L B , 9 All , 681 

71 Carnage of goods by rail 

way— Ooodr passing o er tKe lines of several com 
panics Agreement for xnterchanae of trafic — Loss 
of goods Liability — The plaint ff delivered to the 
Madras Ba I lay Company a hale of cloth for farnage 
to S a 
P Rail 
os Com 

paoy a receipt which rccted that it was granted 
subject to the rules and regulations and charges m 


damages for breach of the contract of carnage 
Bet\eea the two railway companies there ex stedan 
agreement arranging for the interchange « £ traffic, 
which provided t lier altd that gcods should be 
booked tbroucb to and from all stations on both lines 
at ccitaui stated rates that in such cases one com 
pony should receive payment and should account to 
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t 

the other ; that any claim for loss or damage should 
be paid by the company in whose custody the goods 
were when lost or damaged, or if that could not be 
ascortaiued, then by both companies rateably ; and that 
no alteration affecting the through traffic should be 
made by either company without previous notice to 
the other. The defendants pleaded that the suit was 
wrongly brought against them, as there was no contract 
between themselves and the plaintiff. Seld that the 
suit, whether or not it might also have been brought 
against the Madi-as Railway Company, was rightly 
brought against the defendants, inasmuch as the 
agreement between the two companies, if it did not 
actually constitute a partnership between them, 
showed at least that the Madras Railway Company 
became the agents of the defendants to make the 
contract for carriage with the- plaintiffs. G. I. P. 
RAXL-WAY CoMBAKY r. RADHAKISAK KHtrSHAXDAS 

[I. L. E., 5 Bom.j 371 

72. TTndiselosed principal — 

Settlement of accounts between principal and agent 
— Bight of unpaid vendor — Contract Act (IX of 
1872J, ss. 231, 232 . — The defendant, who resided 
in Dholera, employed the firm of S M as his agents 
in Bombay. A running account was kept, in which 
the defendant was debited with the price of goods 
purchased on his account by S K, and was credited 
with the price of goods sold by .S' AT on his account, 
and with the amount of the remittances which he 
made from time to time. In fulfilment of orders 
received from the defendant on 16th March 1879, 
S K, on the 23rd March 1879, bought from the 
plaintiff 20,000 cocoanuts (out of a cargo of 42,000 
then lately arrived at Bombay) j on the 24th March 
1879, 10,160 cocoanuts (out of a cargo of 23,000) ; 

, and on the 27th March, 26,626 cocoanuts (out of a 
cargo of 71,250). By each of these three contracts 
it was agreed that the purchase-money should be paid 
on delivery. At the time of making these contracts 
the plaintiff did not know, nor had he any reason to 
suspect, that S K was an agent, and not principal, in 
the transactions. On the 27th and 28th March 
1879 the 30.160 cocoanuts (the subject-matter of 
the first two contracts) were transhipped into the 
vessel LakJimiprasad, and on the 29th March 
1879, the 26,626 cocoanuts (the subject-matter of the 
third contract) were transhipped into the vessel 
Lalsari for conveyance to Dholera. The Lalsari 
sailed from Bombay on the 31st March, and on 
her arrival at Dholera the defendant obtained pos- 
session of the third lot of 26,626 cocoanuts which 
had been shipped on board. On the 1 st April S K 
received from the defendant remittances sufficient to 
pay for all the cocoanuts, and to leave a balance of 
R1 j 727 to the credit of the defendant in his account 
with S K. These remittances were made by the 
defendant in good faith, and were received by 5" AT 
at a time when the plaintiff gave credit to S K, 
and did not know of any one else to be charged with 
the price of the cocoanuts. On the 2nd April the 
firm dt S K stopped payment, and on the 3rd April 
1879 the plaintiff, in consequence of the failure of 
«S K and the non-payment of the price of the 
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cocoanuts, transhipped the 30,160 cocoanuts (the 
subject of the first two contracts) from the Lakh- 
mtprasad into the Ramprasad. These cocoanuts 
were subsequently sold, and the proceeds of the sale 
deposited in the Bank of Bombay to abide the result 
of this suit. On the 4th April the plaintiff disco, 
vered that the defendant was the principal in the 
cocoanut transactiou, and brought this suit against 
him to recover the price of the three lots of cocoa- 
nuts. The defendant denied that S K had author- 
ity to pledge his (defendant’s) credit in making 
purchases, and contended that, having in good faith 
paid his agent 5 K for the cocoanuts prior to the 
institution of the suit, he (the defendant) was not 
liable to the plaintiff. Keld that the plaintiff was 
entitled to recover. The rule of English law, which 
makes the liability of an undisclosed principal sub- 
ject to the qualification that h& has not bond fide 
paid the agent, or that the state of accounts has 
not been altered, is not adopted in the Contract 
Act. S. 232-18 to be read as a qualification of 
the first portion of paragraph 1 of s. 231, which 
gives a principal a general right to enforce a con- 
tract entered into by bis agent. S. 232 qualifies 
that general right by making it subject to the rights 
and obligations subsisting between the agent and 
the other contracting party. The 2ad clause of 
paragraph 1 of a. 231 gives a party contracting 
with an agent the same rights against the principal 
only as he would have had against the agent ; and 
8. 234 adds a further qualification to his fights as 
against the principal. ^ S. 232 of the Contract Act 
adopts the qualification imposed by English law 
upon the right of the principal to enforce a contract, 
viz., that he must take the contract subject to all 
the equities, in the same way &s if the agent were 
the real principal ; but it does not .impose upon the 
right of the other contrabting party the qualification 
laid down by the cases of Thompson v. Davenport, 
2 Smith’s D. C., 7th Dd., 364, and Armstrong v. 
Stokes, L. R., 7 Q. B., 598, namely, that the 
principal has not paid the agent, or that the state 
of the account between the principal and agent has 
not been altered to the prejudice of the principal. 
The only qualification to the right of the other con-' 
tracting party against the principal is that imposed 
by s. 234, namely, that he has not induced the 
principal to act upon the belief that the agent only 
will be held liable. Pbemji Teikamdas v. 
Maehowji Munji . . I. L. R., 4 Bom., 447 

73. Secret arrangement by 

agent — Purchase bg agent afterwards adopted by 
principal. — If a principal adopts the acta of an agent 
in respect of the purchase of a property, he must 
take the property subject to the conditions with 
which the agent encumbered it, notwithstanding 
any secret arrangement between them not known to 
third parties. Is HEN Chundee Singh v. ShaMA 
Chhen W.R.,1884,3 

74. Eraud. — Fraudulent statements 

made by agent . — Statements fraudulently made by 
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an agent for his own benefit are not binding ca the 
pnncipal JoWiHIELAlIr POOKDBUM SiNGH 

[6 -W R , 262 


^ozoouDAE I D R , 7 Calc , 109 


Chowdhbt 16 "W B., 80 

77 Liah\Uiy 

action of prtncipai for consequence! of agent! 


bovernineat pass owing to the fraud o£ the gomaebta 
in making nu addition to the lawful quantit; was 
seized by the Salt officials as contraband and the 
bullocks sold uuder the provisions of Regulation X of 
1819 — Eeld that neither th« want o£ authority on 
the part of the gomaihta nor the ignorance of the 
salt merchant the defendant, could be pleaded to 
exonerate him from the conseiueaccs of bis ser 
vanl 8 fraudulent act SannoojOKKA t Ramburbt 
Mdhsul 1 Hay, 401 

78 — — Bankrapteg of 

agent, Effect of—Breach of contract— Damaget — 


the said bankrnptcj, had shipped direct to London 
and sold there on non acceptance h^ the plaintiffs 
and of a claim of R18 02t the amoui t of a bill of the 
said a eats which the defendant had accepted from 
them as payment foi silk but which bill was dis 


the arrival of any parcel in Calcutta failing" the 
payment within that time Carr, Tagore & Co 
may sell it at the market price and should this 
be under the contract rate, you agree to pay the 
difference ’ Cl 10 of the agreement was at follows 
“As you hare no authority to make adiances 
previous to the receipt of the silk and as Carr 
Tagore & Co stipulate for the advance in part of the 
sum which they are out of pocket to carry on the 
filatures the advances proposed being B50 000 at 
such times and in such portions as they may require 
after the delivery of the first parcel of silk under tlus 
contract, so that such advances shall not at any tune 
TOL. nr 


PRINCIPAL AND AGENT— co»finae<f 
6 LIABILITY OP PRINCIPAL -co»e?«ded 
he m excess of R50 000 bev ond the silk delivered, for 
which interest at the rate of^fiper cent, will be allowed, 
and it is agreed that the question of advances shall be 
an Open question and that in the event of advances 
being authorized the contract shall at once be m 
force ' The lower Court held that under these two 
clanacs the defendants could not resort to the advances 
for their set ett that the plaintiffs were not liable 
for the R18 024 and that the contract was not 
deteriBmcd Plaintiff also alleged a senes of frauds 
on the part of their agents with whom defendants 
were in collusion but these charges were abandoned 
at the hearing Held that acceptance by the agent 
binds the principal where there is no frand that 
voluntary acceptance of an agent s bill as payment 
dischaip^ea tbe pnncipal that a contract is not deter* 
mined by death or bankruptcy of an agent, unless 
thei^ has been an express sitpulation to that effect , 
that an impossibility of fulfilling the terms of a con 
tract must be clearly established in order to aro d a 
liability for breae) thereof that when a place of 


a decree on tbe footing of the said deed that amend 
me t of a b 11 will not be allowed if it appear that an 
account being tbe relief attainable would have been 
given if demanded and that the plaintiff has not offered 
to pe form hts part of a contract and alfo v compensa 


prescribed in tbe contract must be adopted and tbe 
remedy by action at once accries PoLB x OOEnoir 
[2 Hyde, 289 Cor, 83 Bourke, O C,1 

79 Misfeasance and tort of 

agent— LtabiLty of princtpa^ for wrongful act* 
of agent — A prmcipal is liable for the misfeasance 
or tort of his agent, when such misfeasance or tort 
has been done or committed with the subsequent as 
sent ad ption or ratiBcation of the principal ^Vhen 
it la found that a principal was cognizant of and 
countenanced the act of his agent it may be inferred 
that ha assented to it Bai Kisnsir CiiAin} v Sqfo 
Babasi Bai 7 N W , 121 

6 LIABILITY OP AGENTS 

80 Banian, Liability of— Cu# 

totn — There is a presumption m Calcutta that where 
a vendor of geode deals with a banian of a European 
firm gad banian he is only to look to tho baniau for 
the price PAizuniAH r Eameaual Mittsb 

[2 B. L R., O C , 7 

JuQGOBrrHDoo Sqaw e Gbakt SuiTaACo, 

[2 Hyde, 129 Cor, 47 

S C on appeal Qbant, Sirrrn A, Co o Jtjooo- 
bobdoo Sbaw 

[Bourke, A O C , 117 2 Hyde, 30L 

10 a 
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81. — Agent of foreign princi- 

pal — Presumption of law as to whom credit is 
(jirsen, — Where it is sought to make the agent of a 
foreign principal liable on a contract, there is no pre- 
sumption of law, but the case must be determined by 
the particular facts. But in the absence of evidence 
to tie contrary, it will be presume.^, as a matter of 
fact, that credit was given to the agent. McGatin 
V. WiisON . '. .1 Ind. Jur., N. S., 405 

82. — Agent mixing transactions 

pf principal with. Ms OV7Xi~ Burrowing.— An 
agent is personally liable who mixes up his private 
transactions with those of his principal by borrow- 
ing for both. JuGGnENATH Eoy Chowdhey d. 
Mghoeekha Dossee . . .2 W. E., 158 

83. — Agent dealing with third 

parties’ goods as those of the principal — 
Liahilitg to oioner of goods. — An agent who deals 
with another man’s goods as if they belonged to his 
principal may be answerable to the ti-ue owner, not- 
withstanding that he acts by the command or direc- 
tion of his principal. Wise v. Been 

[4 W. E., Eee. Eef,, 1 

84. — — Unconditional acceptance 

of hill by agent — Liabilitg on hill, — Held that 
the defendant's agent, having unconditionally ac- 
cepted the bill, must be held liable for the amount. 
Saiig Eam V. JiTGGtJK Eath . . 1 Agrs, 137 

85 . — Purchase by agent— Z jioic- 

ledge of agency by xendor — Government servant , — 
The defendant, a servant of Government, having 
given orders for bricks, and the plaintiff being aware 
that the defendant was a servant of Government, and 
that the bricks were required for building bridges on 
account of Government, — Held that the Government 
was liable, and not the defendant personally. Seee- 
KATH Roy V. Ross , 4 W.^E., S. C. C. Eef., 13 

88, Goods ordered by princi- 

pal and accepted by agent — Personal liability 
of agent.— In a suit for the recovery of the value 
of certain articles sold and delivered to defendant 
Eo. 1, who had given an order for payment, which 
defendant Eo. 2, as his agent, had accepted by an 
^dors’ ment, plaintiff gave up the claim against 
defendant No. 1, and demanded the amount from 
defendant Eo. 2 alone. Held that, under the cir- 
cumstances, there could bo no claim against defendant 
Eo. 2. Kai.ee Montrii Siucae v, HuuAtiN Kadee 
Mahomed All . . . .25 W. E., 91 

87. Liability in case of two in- 

nocent persona — Liability of ayenls to third 
parties — Forgery. — Two letters were presented to 
M, one addressed to himself and the other to tho 
manager of the Mussoorco Savings llanb, both pur- 
porting to bo written by K. In the letter to J/, 
H w'as requested to deliver to tho manager of the 
Bank tho Utter addressed to him. In cho letter to 
the manager he was asked to send R2,500 in cur- 
rency notes through .11, payment being promised 
b.v a remittance tbrongh another bank or through 
Jf. JLT delivered the letter to tho manager, who 


PRINCIPAL AND AGENT— coniiuued. 
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upon the strength of it made over the notes to 
who gave a receipt for them for and on behalf of A", 
and afterwards handed them over to the person who 
had brought him the letter. The letters were for- 
geries, In a suit against IT by the Bank to recover 
the money paid to At, — Held that, in presenting tho 
letter, in receiving the notes, and in granting a 
receipt for them, the defendant was in some sense an 
agent of H ; but, inasmuch as the notes were given 
on the authority of the letter addressed to the plain- 
tiff himself, and not in consequence of any represent- 
ation made by the defendant, the latter could not 
be held liable for the loss sustained by the former. 
Mooney v, Messooree Savings Bank 

[6 N. W., 819 

88 . . Undisclosed pr'ineipal— Pro- 

missory note signed by agent,— It an agent signs a 
promissory note without disclosing the names of his 
principals, the latter are not liable. Sheo Chtjen 
Sahoo V. Cdrtis . ... 8 W. E., 139 

89. Contract Act 

fix of 1872J, s. 230, -A broker gave to one G tho 
following sold note : “ Sold this' day by order and 
for account of E. E. Gubboy, to my principal, G. P. 
Notes for R2, 00,000 (two lakba) at RtS-ll, (Sd.) 
A. T. A,, Broker,” This note was endorsed— “A. T, 
A., for principal.” In a snvt by G against tho 
broker for failure to take delivery,— Het ' that thevo 
was nothing in tliia contract to rebut tbe personal 
liability of the broker. GtrenoY v. Atetoom 

Cl. L. B., 17 Calc., 449 

80, Liability o/agent 

for rent — Honorary secretary to a school maintained 
by a foreign socittu — Contract Act (IX of 1S72J, 
s. 230.— The plaintiff sued, the defendant to recover 
possession of a certain bouse in Bombay and for 
arrears of rent. Tho defendant pleaded that the 
house in question was occupied by the Beni Israel 
school of Bombay which was maintained by tho 
Anglo-.Iewi8h Association of London, that. he was 
Hottovary Secretary of the school, and as such, and 
not in hif personal cap.acity, had liired the house, and 
that be had never paid the rent or expenses of tho 
school out of his own pocket. He contended that he 
was not liable to be sued personally. Held that the 
defendant was liable for the rent. There was nothing 
to show that the contract for tho house was made m 
the personal credit of any one except tho defendant. 
Buojaehai Aidaeakhu V. Hatem Samukd 

£1. L. E.. 22 Bom., 764 

91. ^ Right to sue — 

Liabilitg of agent — Charter parly — Actual know' 
ledge — Disclosure of name of principal at time 
of making the contract — Presumption of liability 
of agent where name of principal not disclosed — 
Contract Act ('IX of iS72f s. 230.— Tho plaintiffs 
by charter-party contracted to let the steam-ship 
Oakdale to the defendaiita uj)Ou certain terms. The 
first olansc of tho diarter-ji.irty shitid that the 
plaintiffs “agreed as agents for owners of the said 
ateam-ship,” and subsequent clauses provided tlnit 
tho owers ahonld bind themselves to receive the cargo 
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oa board, and that the master on behalf of theownoxa 
should ha\e a hen on the cargo for freight, ttc 
i ho charter-party was signed by the plaintiSs and 
defendants in iheir own names The plaintiffs sued 
the defendants for breach of the charter parly in 
refusing to had the said steamship Held that 
the plaintiffs had contracted as agents, and were 
therefore not entitled to sue If a contract made 
by a person who is an agent is norded so as, when 
taken as a whole, to convey to the ether contracting 
party the notion that the agent is cwitracting 
ID that character, he cannot sue or be sued on the 
contract Where one contracting party knows that 
the other is contracting as an agent for a third person 
whose name he also knout, the presumption laid 
down in cl 2 of B 230 of the Contract Act (lA of 
1872) does not arise, although at the time of making 
the contract the agent d es not disclose the name 
of hiB piincipal The essential pomt is the know 
ledge, and actual knowhd.e is equivalent to di closure 
the whole object of which would be to convey such 
knowledge SlacKiUMoif, Mackenzie 4 Co u 

Laho, MoiB & Co I li. R , B Bom , 684 

ga Lxahtlits oj 

ae$nt— Contract Ael fIX of 1S72J t 230— Xui* 
denc6 Act (I of 1872j, g S2— CAorfer-par/y— Xm- 
ploumeni of gterednreg to load and dMckargeargo 
—The defendants let a steam ship to the plamtiff for 
a certain term and »ii.ned a charter party “by and 
on behalf of the owners of the steam ship A " The 
charter-party was a time-charter to commence on 
amval at Calcutta and to terminate at one of certain 
ports . the steamer m the interim to ply to and from 
any poit the chatterers j leased It was agioed that 
the steamer should bo provided ‘ with a proper and 
sufficient crew of seamen engineers stokers, firemen. 


gence on the part of master, officers, engineers, 
stokfrs, firemen, or crew of the said steam ship ” 
The names of tho principals were not disclosed in the 
charter party, but were verbally diselosed before tho 
charter-party was signed In an action against tho 
agents for damages for refusing to supply stevrdorea 
and other persons, m addition to the crew, when 
loading and discharging cargo that the jre- 
Bumpt on created bv the second danse of s 230 of 
the Contract Act is merely a primd facte one and 
may be rebutted, and that the contract was not per- 
sonally binding on the agents, because the pr-mo 
fane presumption of an intention to rontraet peison* 
ally was rebutted by the language < f the contract 


entitled tn call on those responsible for the steamer 
to load and discharge cargo by stevedores instead 
of by the crew. Beading the second part of s 230 
TOt, IT 
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of the Contract Act with s 92 of the Evidence 
Act Semble — That if, oitbe face of a written con- 
tract, an agent appeals to b« personally liable, he 
cannot escape hahilitv by evidence of any disclosure 
of hii principal’s name apart from the contract 
SOOPf OUONUN bETTT C HeILOIBS 

[I L B., 6 Calc ,71 4 C. L. E , 377 

fiS On 6th April 

1S63 A, who resided and carried ou business at 
Bombay, through his grmastah at Calcutta, shipped 
on board the Air Juneetjee Family 268 bags of 
sugar, and received from the captain a bill of ladin^ 
by which he certified that they were shipped m good 
order and ncll conditioned on board tie said ship 
bonnd for Bombay, to be there dtlircreil m like 
good order and well conditioned (o B, or }iis assigns, 
ou payment of freight at &1G per ton The hiU of 
lading was subject to the usual exceptions The 
vessel was at the time chartered to !£ A and C ^ 
C were agents for the owners R A bemg 
unable to carry out the terms of the charter, there 
was a delay m tl e departure of the vessel Ou 2Ctb 
May 180^ A wrote to C 4* C, addressing them as 
agents of the ship 'I beg to inform you that 1 have 
shipped per Sir Jamgttjte Fimtli/ 268 bags of 
sugar for Bombay , I h Id the bills of lading for the 
same, and the ship is still detained here 1 hope 
yon will be kind enough t> let me knov vvbab you 
will do about the cargo if tho said ship will sail 
for Bombay or trans-sbip to any ether vessel, or 
deliver tha cargo here" To which C on the 
same day replied • We shall be able to tell you m 
the course of a week or so what wo propose doing 
with the ship Str Jamf,e*jee Famlv as s ou as any 
thing has been decidtd due notice shall be given to 
the shippers of cargo already on beard ” On 1st 
June 0 4"^ again wrote; R A having failed 
to carry onthis charter of the Str Jamgetjre Fantilu 
m terms of the ship] mg order and sundry goo^ 
having been sent on board by him of which the 
following are believed to be to « our order, and for 
which bills of lading have been signed and di.livered 
to n A, we shall he glad to know vhether you are 
willing that the said go ds-- 268 bags of sugar— be 
trsne shipped to a steamer going to Bombay, at the 
current rate of freight, the bills of la hug for tho 
same being sent to the owners of the Str Jamgtfjee 
Family, to be delivered to the consigners of the 
goods upon prodnction nf the bills of ladme already 
signed You will, of roirse, nndirstund that tho 
goods are liable for the chartered rate, Ms , R20-10 
pe** ton , and the charterer having failed to complete 
between what 
• ' at and the 

.. I , ave to be paid 

by the shipper previous to the poods being delivered 
IQ B mhay ” On the Mb June A replied “ 1 am 
^Tced that my grods be trans-shipped to a steamer 
going to Bombav at the current rate of fm^ht, but 
I must not pay the difference of freight, whatever it 
maybe In regard to JT a, I have nothing to do 
with them, as the bills of lading per Str Jamge/jee 
lami/y for 2C8 hags of sugar being signed by the 
10 B 2 
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captaiu of the same at the rate of freight, Rl6 pr^’ 
ton, I am liable for the same only. If you ai® 
willing to trans-ship my said goods to a steamer 
the same rate of freight, I am willing and must pa'^ 
it ; otherwise you will kindly order to deliver 
goods from Sir Jamsetjee Family here.” C 
accepted and acted on the proposal in the last lette'^' 
The sugar was trans-shipped from the Sir Jamsefj?^ 
Family to the Quay a, from the mate of which ^ 
tj* C obtained a receipt, stating that the goods h^“ 
been shipped in good order, etc. The goods we^^ 
afterwjrrds removed without the knowledge of ^ 
C from the Ounga to another steamer, 
Mula, w’hich belonged to the same owners. Sur" 
sequently 0 C gave up the recoipt from t“? 
mate of the Gmyga, aud obtained in exchange a V ^ 
of lading signed by the agents for the captain .*^5 
the JHula. The bill of lading stated the rece?^ 
of gcods (in which were included those of A) froi^ ^ 
C, aud made them deliverable to order of 
cj- £7, at Bombay, aud receipt of freight for p® 
whole at B,15 per ton was admitted. A knew tr^J 
his goods had been put on board the aud 

his policy of insurance, which was against a tp’v 
loss only, transferred. There were inserted in 
ink in the bill of lading when given to A 
words, “ Bags all more or less in bad order and tor® ’ 
contents damaged and rotten j marks indistinct ; 
responsible for marks or condition of packages! 
contents.” The Mitla proceeded on her voyage, 
returned to Calcutta with her cargo damaged by 
perils of the sea : 260 of A’s bags of sugar 
condemned and sold in C.alcutta, unda: the authof^®^ 
of the agents of the Mula, without notice t(^ ^ 

C or to A, aud neither were aware that the 
was about to take place. The remaiuiug eight V®?® 
were sent to Bombay in another ship by the agf®^® 
of the Quay a and Mxila, aud were received by •“' 
S.eli (overruling Pheae, that Q ^ C 
agents only of the owuers of the Sir 
Family : hut had C ij* C been liable as agents' 

A, they would not have been liable for the 
value of the gcods damaged by the perils of the 
Quesre—lf C tj- C had expressly, as ageutP 
the owners of the Sir Jamsefjee Family, coutra'*^^®® 
to trans-ship aud deliver at Bombay, according ''®® 
tei-ms of the hill of lading, would they have ®^®® 
personally liable ? Sembls- A contract made 
express reference to a principal, though not by 
would uot render the agent personally liable 
agent of an undisclosed princip.al. Cowte-c. Dhc ‘_ 

SEE PooNJABHor . . 2 Ind. Jur., K". S’’ 


84:. 


Agents of 
„ facts 


— Liability of agents. — Upon the following ™ 
referred, “ Defendants contracted with plaiuti”® 
agents of the captain and owners of a certain ®®^F 
then in the Madras Roads. The plaintiffs were 
of this at the time when the contract was 
The captain was at the time iu charge of his I®?' 
At the time of the contract nothing was sai® Y 
either party as to the person or persona on t'” 
credit the contract was made, — all that cceP®'®® 
being that defendants, known by plaintiffs f® 
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6. LIABILITY OF AGENTS-continued. 

acting as agents for the captain and owners of the 
ship, agreed with plaintiffs to carry certain of their 
goods on board the ship to Calcutta. The defendants 
did not at the time of the contract iu terms say 
thfit they contracted only as agents. The plain- 
tiffs did not know the names of the owners, nor of 
the captain ; nor had they any further or other 
knowledge of the latter than that which his designa- 
tion by his office of master of the ship conveyed.” 
Seld that, in the absence of anything more than 
knowledge that the defendants were acting as agents 
of the master and owners of a ship in the Roads, a 
decision declaring the agents liable was strictly in 
accordance with English law. Patee r. Goedon 

[7 Mad., 82 

95 . Captain and ofiBcers of 

I man-of-war — Famage occasioned by treatment.of 

stranded ship without consent of owner. — A, the 
captain of a man-of-war, gave written instructions to 
F, his lieutenant, concerning a certain ship which 
was stranded. The official instructions contained the 
i following passage ; “ You will in all emergencies act 
I as your discretion and judgment direct.” Atl the 
same time, A sent a demi-official letter to F, in 
which, after several directions having reference to 
the disposal of the cargo, he added, " After getting 
all you can, I should thiuk that the wreck ought to 
be burnt ; but all is left to your discretion and judg- 
ment.” In pursuance of these orders, the wreck was 
burnt without the consent of the owner. A subse- 
quently ratified the act of ‘ his subordinate. Meld, 
first, that A, by the expressions used in the demi- 
official letter, rendered himself liable as principal; and 
second, that B, as the agent directly concerned in 
causing the burning of the ship, was liable jointly 
with A to the owner for the damage occasioned 
thereby. Abdooia bin Shaik Ally v. Stephens 

[2 Ind. Jur., O. S., 17 

96. Fraud — Fraudulent agreement 

between agent and contractors for work. — The ex- 
King of Oudh ordered Jlf, one of his officers, to pro- 
cure the erection of cei-tain buildings. A/ made over 
to Y (also one of the King’s officei-s) the contract for 
a portion of the work which the appellant undertook 
to execute. The contract for the work was signed by 
the appellant alon?, and it provided (among other 
things) that Y was to be allowed R20,000 out of 
every El.^^O.OCO paid to the appellant. By another 
agreement it was stipulated that the work should be 
examined aud checked by Y or his agents. The ap- 
pellant was discharged before the completion of the 
work, and he sued Y, M, and the ex-King jointly. 
Meld that Kdid not render himself personally liable, 
aud that the contract was of such a description that 
the appellant was not entitled to a decree against the 
other respondents in respect of it, as both Kacd the 
appellant were parties to a fraud on the ex- King. 
Bhogoban Chundee Sen n. Babsa Ally Sha 

[1 Ind. Jur., O. S., 103 

97. Payment of deposit as pur- 

cKase-money with, auctioneer —Suit to re- 
cover deposit.— The plaintiff purchased immoveable 
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property at an auction sale and deposited a certain 
amount on account of the purebase^money v»tli the 
auctioneer The vendor refused to convey the pro- 
perty to the plaintiff Held that the money having 
been dep sited with the auctioneer as a st^eholder 
and not as an agent merely, and being in his hands, 
the act on to recover it lay against the auctioneer, 
and not against the vendor Mssaji Ada^ji i 
Beiuji Febshotak 4 Bom , O C , 125 

D8 • Contract for municipahty 


KATE Mookebjes . 9W.H,206 

gg Gratuitous 

aenoe-'Oroti nenUgence — A gratuitous agent is 
liable for any loss sustained by bis principal through 
the grosS negligence of the agent What u gross 
negligence is a question ou the facts of each particular 
case ASEBW ti Istoiae CasBrivo CoupAirr 

[2 Had , 449 


to purchase on the most favourable terms cannot 
ezpcnmeDt by sowing a sample and waiting before 
they purchase to gee whether it will germinate They 
are only bound to act to the best of their judgment, 
and to use proper care and skill as agents m purebas- 
ing what they arc ordered to purchase and their 
action cannot be repudiated unless they are shown to 
have been guilty of negligence Betts » Abbeth 
MOT 19 W B , P C , 05 

Athrming decision of High Court in Abbetemot v 
Beits 6 B 1. B , 273 

101 — — Ltabthtif of firm 

for acta of tnemler of firm — Contract Act, a 192 
— The plaintiffs and defendants earned on bosmess 
in the same place and when a member of either firm 
was sent to Calcutta to make purchases the other firm 
took advantage of the opportunity to get the same 
person to purchase goods on their behalf A member 
of the defendant's firm, who was sent to Calcutta, 
through his own negligence lost a sum of money given 
by the plaintiffs to the defendants’ briu for the 
pnrrhase of gouds The lower Courts found that the 
def 

dai I 

firL , 

responsible Sbeemeeb Mohdel v Nocowbi 
Biswas 11 C L B , 547 

102 Ltaltlity for 

loia auttatned by company — Held, under the circnm 
stances, that the company had suffered loss by the 
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6 LIABILITY OP AGENTb— coacaded 
select of their agent, and that he was liable to make 
good the loss sustained in consequence of his negli- 
gence Cbawibt r Mauno 1 Agra, 08 

103 Suit by principal against 

agent to recover money received and not 
accounted for — Termination of agency— Act iAT 
of 1872 f Contract ActJ, aa 201, 218 — Where aii 
asent for the sale of goods receives the price thereof, 


J “ r 

brought withm three years from the date of a 
demand for an account of such price The agency 
does not termiuate immediately on th« sale of the 
goods It does not terminate at the tune when the 
plaintiff obtained knowledge of the defendant’s 
breach of duty Babe Bau v B&u Datab 

[L L R, 12 AIL, 641 
Fuse tv Beleso Dass I 111 B , 26 Calc , 715 

7. COMMISSION AGBNTb 
• I .f 

oral ayreemenl— Account salta — The plaintiffs a 
firm of merchants entered into an agreement (which 
« oi»d to wnfin''! with the defendants who 


tiffs should receive a commission of 1 per cent for 
themselves and 2i per cent for thur agents at 
the port of consignment that the plaintiffs should 
moke certain adiances to the defendants against 
the pioduce and that the sums sdianeed should be 
repaid with interest at such rates as u ay be 
fixed at the various dates of such loins it being 
agreed it at such interest is to be regulated by the 
then prevailing rate at the othce of the Bank of 


nine months after the date of the above mentioned 
of agreement the defendants exeented in favour of the 
plaintiffs a morti,ageiu which the then amount their 
udebtedness was recited. The difcndants became 
further indebted to the plaintiffs and the plaintiffs, 
having furnished them with au account of the trails- 
actions between them, now sued to rccoi er the balance 



( 70i0 ) 


DIGEST OF CASES. 


( 7060 } 


PRINCIPAL AND AGENT--co«;i««erf. 

7. COMMISSION xVGENTS-ccu/inuflrf. 

duo. The dyfciuUiuts ndraitted the corrcctiu'HS of the 
debit aide of the account, but denied iti general tenna 
tlnit of the credit aide. Evidence was given by the 
plaintift'a of the receipt of the account-ualea in the 
ordinary courae ofljusimaa and of the delivery of copiea 
tothodefendauta from lime to time, ami they were filed 
aa exhibita W’thout further pixof. It appeared that in 
the account the dofendanta were charged en accountof 
local exchange at a rate higher llj.in that actually 
paid to the Bank, with which the plaintiffa luid made 
a special arrangement without refervuce to the contract 
w'ith the defendants. It also appeared that the 
plaintiffs, under an arniugcmcnt made with their 
agents at the ijorts of consignment, had received fruiu 
thorn about I per cent, on the various consignments 
by way of return commission, and that this arrange- 
ment had not been communicated to the defendants. 
Held (t) tliat the account-sales were prtntd facie 
pro'f of the transactions to which they related; {'2) 
that evidence of tlie contemporaneous oral agreement 
rvas admissible; (3) that the dofeudauts were uot 
entitled lo the benefit of the special arrangement 
between the pluiutiffs and the Bank ; (I) that the 
plaiutiffs w-rc liable lo the defemlants for the .uuount 
received by tliem as return comini-siou. M.vvkn r. 
Aisiok . . . L L. R., 10 Mad., 238 

105. Pi'inolpal and factor— Con- 

signiaent for sate — Advance bg factor on consign- 
ment — Right of factor to set I goods consigned io 
him for sale below the limit of price prescribed bg 
consignor.— In January ISSn an agreement was made 
between the plaintiffs and the defendant which pro- 
vided that the defendant in Bombay was fo act for the 
plaintiffs “ in inflneneing consigiuucnta of produce" 
to the care of the plaintiffs in London. Such produce 
was to bo ►old by the plaiutiffs in Lomioa for a 
certain commission and brokerage. One of the terms 
of the agreement was that the business in England 
was to be workeii entirely in the dofenduut’s 
name, and the defendant was to “ undertake to 
guarantee the plaiutiffs free of all loss in connection 
with the said consignments and to guarantee the 
payment of redraits, etc." On the 2.’ith January 
1S89 the defendant consigned <135 packages of doves 
to the plaintiffs in London and drew against the con- 
signment a draft for £2,10 i on tho plaintiffs. In 
his consignment letter the defenda' t stated that the 
consignment w'as from his constituent C K, but that, 
as RSCi.OOO had bfcu advanced to him, tho ednsinu- 
ment was shipped in the defendant's name. The 
letter continued ; “The cost is 9 jrf. per pound, but 
lie expects more, and nob to bo sold under the above 
rate." Tho sum drawn against the cloves (£2,i0n) 
was £400 in excess of their value, and on receipt of 
the consignment letter on the 11th February 18S9, 
the plaiutiffs at once t- lcgraphed to the defenrlant to 
remit by cable £4 0 against overdraft against cloves. 
On the next day the defendant replied by telegraph : 
“I will remit you by outgoing mail." The plain- 
tiffs accepted and paid the draft for £2,1 00 drawn 
against the cloves. The price of cloves in the 
London market fell rapidly. The defendant from time 
to time lowered the limit of price, but not to such 
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an extent as to nlli)W of a sale being effected. The 
lowest limit named by him was per pound 
on the 31st October 1889. In December 1889 tho 
market pi-icu was only oJ. per pound, and tho deficit 
owing to the plaintiffs was £1,30''. The plaintiffs 
pre.-ented bills to tho defendant for this balance, bat 
they were refused. Oo the 5th february 1890, after 
due iiotiec to the defendant, the 435 bales of cloves 
were sold, iO of them at 41rf. per pound and 415 at 4Jd!. 
The balance due to the plaintiffs in respect of this 
consignment after allowing for the proceeds of sale was 
£1,432-15-0, This sum was part of the amount for 
which tlie present suit was brought. The defendant 
contended that tho plaintiffs were not justified in 
selling tlie cloves below tho price limited, viz., 6d. 
per pound, and claimed to be credited with £329-l-8, 
wh eh was tho difference between the amount actually 
realized by the sale and the amount which would 
have been obtained if the cloves bad been sold at the 
prescribed price. Ho/d by FAitUAif, J., and by 
the Court of ai»pcnl on the evidence (1) that the 
plaintiff's- had accepted tho consignment and had 
advanccil money against it on condition of being kept 
in funds in caso^^a deficit should arise owing to a 
falling market, and that the defendant acquiesced in 
that condition (2) that the plaintiffs had throughout 
claimed tho right to sell if tho condition was not 
observed, and that tho defendant infcrentially 
admitted tho right claimed by the plaintiffs. The 
conclusion to be drawn was that the business was 
cimdnetcd on that basis, and that, when the condition 
Was broken, the plaintiffs' right to sell arose according 
to the cmime of business, notwithstauiiiug the limit 
of price imposed by the defendant. Rer 
C.J . — The result of the authorities is to show that 
where a factor for sale, who has made advances, 
claims the right to sell, ine'do domino, the question 
is whetlicr tlicrc was an agreement between the 
parties, cither express or to be inferred, from the 
general course of business or from the circumstances 
attending the particular consignment, that the factor 
•should under any and what circumstances have the 
power to sell against the wish of the owner of the 
go ds. The onus of proving such agreement lies on 
tho factor who has nnide the advances. Rer Pakrait, 
J , — On tho whole, the authorities warrant the infer- 
ence that where goods are consigned to a foreign 
merchant as security for an advance, albeit he may be 
a factor entrusted with the sale of uoods on commis- 
sion, and where by reason of the fall in the market or 
other causes his security is declining in value, and 
becoming insuiKcieut, such foreign merchant is invested 
with a power of sale over the goods after due notice to 
his princii'al, although the latter may place a limit on 
their sale, and de-ire to hold them on, if the principal 
do not put his factor in tunds to make up the, deficit 
so caused. jARRBEBHoy Lttdhabhoy Cbattoo o. 
Charlesworth . , L L. R., 17 Bom,, 520 

108. Agency to sell, coupled 

witli interest — Con'ract Act, s. 202— Discre- 
tion as to price left with agent — Rower of prin- 
cipal to impose limits as to price. — The 
defendant consigned goods to a firm in London for 
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Bale, and in reBpect of each conBigument he received 
an adiauce from the plaintiff, who was the agent 
of the London firm, and signed a consignment 
note, wliich contained the following passage *‘I 
hereby authorize you to sell the aboie goods at the 
best price ibtainable without reference to me, and I 
give you full discretion and power to act on my 
behalf to the best of your judgment m regard to sui^ 
saleaudin all matters coaaected with the maaagiy 
ment of this consignment Should there beany short 
fall after reali •* '•* "boie p nstenmeni, I 

hereby auth na< 
and 1 engage to 

presentatioj) ^ ^ • 

«f the redrafts to tbe London firm, on whose account 
he made the adiances to the defendant Shoit falls 
having occurred on certain consignments, and the 
Xondon redrafts having been dislonoured, the plain 
tiff paid them, and now sued to recover tbe antoant 
from the difcndant It appeared that consignments 
Lad been sold at prices less than certsio liou^ which 
had been fixed by the defendant subseqaent to the 
receipt of the adiancca and the signature of the con* 
sigument notes Held that the defendant had no 
right (regard hcing had to the terms of the consign 
ment note and tbe course of dealing between tbe 
partiesl soto Impose limiteof price, and that the plain* 
tiff was entitled to recover KoifOArrA CnBrri r 
NABABiMBtTLP Cheiii I L. B , 20 Mad » 07 

TBINCIPAL AND SUBETY, 

Col. 

1. Liabuixt or Pbjkctpal . 70CI 

2. Biaats ABO LiABiutisa ob Subext 7062 

3. Dibcbabos OB SoBSiz . 7068 

See Execotiob ob Dbcbbb — Moob ob 
E sECunoir— PsjjfciFAii ami Sphett 

[I. L B„ 4 Calo , 33X 
r Jj. B., 19 Bom , 678 
See UiHDU Law — Cobxbaot — Fbibcitae 
AJiD SuBETz , . 4 Mad., 180 

See Cases osseb Sobetz 

1. LIABILITY OP PRINCIPAL 


with lutcrcbt, notwithstanding that a decree oas cieur 
obtained for the seme sum sgainst the other party. 
Mabombd Bobeeuoosdeeh V Iksoob Cbundbh 
JowntiBEB . 12^. B,192 

2 , Bemedy between principal 

nnd surety— i» Colleclorale Ireasurtf — 
^/lac^ment oj propertv Ly Collector — IVhen on the 
discover^ ot n deficit m the deposit accounts of certain 
Zammda^ a Collector attaches the property of the 
Aureties for the CoUectorate treasurer, the remedy 


PBINCIPAL AND SDRETY-confinucif. 

1 LIABILITY or PBINCIPAL— concltided. 
open to the sureties is against the trcasurci only. 
Sahot Au Euak r Majiikabkjsa Cbowuaeaw 
NiTHD MoHCB CnOWDHBT'r Masikaenika Cbow- 
MBAjir . TV R., 1884, 110 

3. Right oJ surety 

toAo has paid the dell to recoi er from principal — 
Applying the law of England and Scotland and the 
gencnl law of Europe to this country, it was held 
that, when a surety has paid off the debt of his piin. 
cipal, not only are all the collateral securities traus* 
ferred to the surety, but bj what is called subroga- 
tion, the nght ig also transferred to him to stand 
in the place of the original creditor, and to use 
against the piiucipal debtor every remedy which the 
pri 
die 

asi^.,^, .... p _ 

which created the debt, by reason of the debt haviug 
heen paid by himself Hseba Lael Saatabt v, 
OozBBB Ali 21 W. R , 347 


2 BIGHTS AND LIABILITIES OF SLBETY. 

4, — Extent of liability — Valvn- 

fare paymente hy principal — 1 he liability of a surety 
will not extend beyond the precise limits of his 
undertaking , he is not liable for any sum i oluatorily 
paid by his principal to a third party for shy 
purpose of bis own Ehettab hATE bSA£ r Shis 
NAtn Cbaxieejee W B, 1864, 284 

6, Speetjio contract 

—Ltalihty <tf surety — Costs of stiiny pnneipaU-— 
Btld that a surety’s liability must be measured by 
the contract , and where the contract is specific, and 
not in general and id definite terms, the surety cansoi 
be held liable fer costs and interest incurred m snmg 
tbe principal debtor Dabee Cbbbb r fAHEBB 
Fbbsbap . 3 Agra, 141 

G. —* liiability on bond — Running 

. '' • 'tr » ->* 


ena oi ... , , 

but the principal coutmued dealing with the bank, 
and the account was contiaued for three years after 
the date of the bond as a lunnmg account, during 
which time divers sums were paid in by theprmcipal, 
more than saificiCDt to discharge the amount due at 
the end of the first year from the date of the bond, 

• out la 

sureties to 
. first year, 

ivnM.. - — . . -ount from 

the date of the bond to the tnd of the pnncipal’A 
dealing with the bank had been treated as a running 
account, all pajmenis made by the principal to the 
bank were to bo appmpnated to the carhrst Itenii in 
the account > and, inasmuch as all the moneys due on 
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2. RIGHTS AND LIABILITIES OF SURETY 
— continued. 

tlie bond at the end of the first year were thereby 
satisfied, no amount remained due on the bond. 
Semhle — -That for the 'purpose of giving persons 
who appear on the face of an instrument to have 
executed it as principals the equitable rights of sure- 
ties, tdey may show by evidence dehors the instru- 
ment that they executed only as sureties. Semble — 
That a surety is not entitled to notice of default 
made by the principal. Semble — That there being 
no express stipulation to the contrary, the fact that 
the principal was allowed a greater credit than that 
secured would net have discharged the sureties. 
Koondan LAiiTi «•. Jahans . . .1 Agra, 17 

7. Sale of mortgaged 

property in execution of money-decree obtained 
by first mortgagee — "Effect on second mortgagee’s 
rights — Purchase by one of several joint mortgagees 
of mortgaged property — Limitation — Suit for sale 
of mortgaged property. — In J anuary 1866 B obtained 
a'simple money-decree only in a suit for enforcement 
of lien created by a bond executed by the wife of Z, 
and, at a sale in execution of such decree, a lO-biswas 
share hypothecated in the bond was sold and purchased 
by Z in November 1872. On the 3rd May 1872, two 
bonds were executed in favour of B and R jointly, the 
first by Z and 1 jointly hypothecating 6i out of the 
above-mentioned 10 biswas, and the second by S, in 
which the obligor promised to pay the obligees the 
amount of the bond given by Z and 1 in the event of 
such amount not being paid by them, and mortgaged 
certain property as security for such payment by him. 
In December 1872 Z gave another bond to B hypo- 
thecating the same 10 biswas, and in execution of a 
decree obtained by B upon this bond the 10 biswas 
were sold and purchased by B himself in 1877, aud 
in 1883 were sold by him to D. Subsequently, B and 
R brought a suit against Z and I, the joint obligors, 
under the bond of the 3rd May 1872, the heirs of 
their surety S, a purchaser from those heii's of the 
property mortgaged in the security-bond, aud J), in 
which they claimed to recover the money duq on the 
boud.by sale of the property mortgaged therein, and also 
by the sale of the property mortgaged in jS’s security 
bond. Reid that, inasmuch as the bond executed 
by S was only a guarantee for the personal obligation 
created by the joint bond of Z and I, and a cause of 
action could only accrue as against him in respect of 
the personal default of the joint obligors to pay the 
bond-money, and such default occurred beyond the 
period of limitation within which a suit to enforce the 
personal obligation to pay the money could have been 
maintained, it followed that, had there been a claim 
in the plaint to obtain a decree personally against 
the joint obligors, the plea of limitation by which 
such a claim could have been defeated would have 
been equally efficacious as regards the heirs of S ; but 
no such claim had been made, aud the obligation^ of 
surety under his bond of the 3rd May 1872 being 
confined to the personal default of S, his heirs had 
been wrongly imported into the present litigation, 
which alone sought to enforce the hypothecation of 
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2. RIGHTS AND LIABILITIES OF SURETY 

— continued. - 

the joint bond against the hypothecated propei-ty, 

Bhto Snr&H v . Zaik-tti Abdiit 

[I. L. R., 9 All., 20& 

8. ■ Contract Act, s. 127, 

Ulus, (c) — Surety-bond — Want of consideration . — 
Where R advanced money to AT on a bond hypothecat- 
ing Z’s property and mentioning M as surety for any 
balance that might remain due after realization of IPs 
property, M being no party to bond, but having 
signed a separate surety -bond two days subsequent to 
the advance of the money, — He W that the subsequent 
surety-bond was void for want of consideration 
under s. 127 of the Contract Act {IX of 1872). Ber 
STtrABT, C.J. — The legal position of the surety con- 
sidered and determined. Nanae Ram v. Mehin Lao 

[1. L. R., 1 AIL, 487 

9. — Bond for faithful discharge 

of duty of overseer — Carelessness of principal'. 
— By a bond given for the faithful discharge of the 
office of overseer to a ferry fund committee, the 
surety became bound “to make good any funds en- 
trusted to the overseer which may be misused.” 
Reid that, under these words, the surety was liable 
for a loss of funds arising from the mere carelessness 
or indiscretion of the principal, independently of any 
dishonesty, as'by his lending the money to contractors. 
Seceetaet op the Feeex Fund Commiitee r. 
Wabd . . - . Marsh., 89 : 1 Hay, 155 ’ 

10. Bond for perfox’mance of 

duties of office — Clerh of Small Cause Court — 
Subordinate Judge, Bowers o/.— The defendant aud 
J W C, Clerk of the Small Cause Court at Allahabad, 
entered into a bond to the Judge of the Small Cause 
Court, as well as to his successors iu office, in a certain 
sum as security for the true and faithful performance 
by 7 IT C of his duties as clerk of the said Court, 
aud for his well and truly accounting for all moneys- 
entrusted to his keeping as such Clerk of the Court. 
Reid, in a suit against the defendant as surety, that 
he was liable for misappropriation by J IT C of 
moneys arising from sales of moveable property held 
in e.xecution of decrees passed by the Judge of the- 
Small Cause Court iu the exercise of his powers as 
Subordinate Judge, and that, 'had the Small Cause 
Court Judge not been invested at the time of the 
execution of the bond with the powers of a Subordinate 
Judge, the defendants liability in respect cf such 
moneys would not have been thereby afiected.^ 
Ceosthwaite r. Hamilton I. L. R., 1 AU., 87' 

11 . Creditor and surety — Bight. 

of surety to benefit of securities held by creditor — 
Suretif for a part of debt due by principal debtor 
to creditor — Bayment by surety of that part-— 
Bight of surety to benefit of securities does not arise 
until whole of debt paid off— Contract Act fIX of 
1872 J, s. 141.— In August 1889, one K was indebted 
to the Bank of Boi gal (the defendants) in the sum> 
of R3, 15,000. The Bank pressed for security or, 
payment, aud on the 5th September 1889 K o.xe- 
ented, in favour of the Bank, two mortgages of 
certain immoveable properties, the value of which- 
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was estimated to be IM,35,000. Tbe mortgagcs> 


Bank on certain bills, etc . and had agreed to give 
security in respect of such indebtedness as was there- 
after expressed, and they contained covenanta by K to 
pay to the Bank all sums of money then due, or there* 


and leav- 

. ndcr these 

crtain bills 

of A’s which fell due on the 9th beptember 18«9, 
unless further security were gi\ en, and accordingly 
the plaintiff became surety tor K for the sum of 
Rl,2i>000. This sum he was subsequently obliged 


as security for the whole debt (i is , B3,15 000) , 
that of this debt ho as surety had paid a part, «is , 
ill 26,000, to the Bank, and that he was therefore 
to that extent entitled to stand iii the place of the Bank 
and to receive a share of the proceeds of the said 
securities proportioned to the sum which be had 
paid Held that the plaintiff was not entitled to 
the benefit of the securities held bv the Bank until 
the ulo'o of the debt due to the Bank by K was 
paid A surety, who has paid the debt which he has 
guaranteed, has a right to the sccuntics held by the 
Creditor, because as between the principal debtor and 
surety the principal is under an obligation to indem* 
ntfy the suiety The equity between the creditor 
and the surety is that the creditor shall not do any 
thing to depiive the surety of that ri^ht. But tbe 
creditor a ri.ht to bold hie sccuntics until his whole 
debt 13 paid is paramount to the surety’s dauu upon 
such secucitus, which only arises when the creditor's 
claim against such securities has been satisfied 
GoTEBsaaNDAS Gosuldas Tejpal i Bank op 
Bekqal. I L. H , 16 Bom , 48 

12. Stipulation with Bank to 

be considered as sureties only as respected 
the principal debtor, not principal debtors 
as between themselves and Bank. — The 


principal debtors," so ss not to bo exonerated from 
liability by any dealings between the Bank and tbe 
principal debtor, which would otherwise hare that 
effect Held that the appellants became liable as 
principals to the Bank immediately or the default of 
the principal debtor, and were not discharged by 
reason of time baling been gn en to him The effect 
of the deed being plain, neither appellant could escape 
liability except by piuof of misrepresentation or undue 
influence. BocoESt Delbi and Lovdob Baits 

[li. R., 27 I A , 163 


PEINCIPAL AND SDEETY— co»hni«cf. 

2 RIGHTS AND LIABILITIES OF SURETY 
— conitnued 

13. Laches of creditor— TTAai 

amountt to laches — Dtscharge of surety — Plaintiff 
advanced money to A to enable him to complete 
a Government contract and repayment was seemed 
by an assignment of the expected profits The official 
to whom the arrangement was notified declined to 
recognixe it, and this was known to all parties Si 
mode default lu payment and the plaintiff, who had 
taken no further steps in applying to the Government 
for payment of profits according to the arrangement 
between himself and X, found that K had been 
drawing the pr fits In a suit against the surety, 
who claimed to be exempt from liability at least to 
the extent of the profits which the plaintiff might 
by due diligence have received,— ifeW that the plam* 
tiff bad not neglected any imperative duty incumbent 
on bim as a creditor, and that his conduct did not 
amount to laches so as to discharge the surety from 
any portion of his liability. Dwabkakaxh Mutes 
r Demovath Bosneejee . Bourke, O C , 1 

14 Mutual debts— of—Dia 

charge o/ tureiy — R bonowed money of the J> JB 
Corporation payable by monthly instalments and G 
became security for ham Z failed to pay the D S 
Corpcratioti, having then a considerable balance to 
hia credit id their hands A year aftsr they sued 
Q as surety for tbe sum borrowed Held, in giving 
a decree for the plaintiffs, that a banker need not set 


[Bourke, O O, 227 

15 , Agreement to mortgage. 

Assignment ot~Bond o/ indemnity- — Quaranlte^ 
— Interest — Liability of parties discussed ind forn 
of decree given in a case where, by an agreement 
in writing one of tbe defendants, in consideration 
of money lent to him by B, the other defendant, 
aereed to execute a mortersee to B containins- the 


agreement Mabickta Motbb c Baboda Fbosad 
Mookb&jbe 

ILL. E., 0 Calc, 366: 11 C.L.B, 43G 

10. Suit against surety-— .Jcjui#. 

tal o/ principal iy Crxmxnal Coutt — The acquittal 
of the principal in a Criminal Court is no bar to a 
civil aitiou against the sureties In a suit by tho 
mutwalli of the Booghly Imambara agaiust the 
treasurer of that endowment and sureties, under a 
sccunty bond executed ou an optional stamp of US 
for a sum of R17,2S0.5>6 alleged to have been mis* 
appropriated by the treasurer, who had been com* 
mitted to, but acquitted by, the Sessions Court,— 
Said that, although there was gross neglect on the 
part of the mutwalli m the supervision and exam* 
inatioQ of his cash balance, yet as there was no evt* 
deuce of fraud or mutual connivance at the dcim* 
qaence of the treasurer, the former was entitled to 
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2. EIGHTS AHD LIABILITIES OE SUEETY 
— continued, 

recover from the sureties the sum which the stamp 
used ou'the security bond would cover— ®is., El, 000, 
with costs in proportion and interest. Kebamttt 
Am V. Abhooi, VTahab , , 17 W. I?., 131 

17. — — — — — Suit for ireacTi 

of contract — JPerformance hy surety, — Where the 
surety had begun to perform the duty which the 
principal had contended to perform, — Held that this 
•circumstance would not preclude the plaintiffs from 
suing the defendant as surety for breach of the con- 
tract, PiEECB V, Opendba Shemi Ganapathx 

[7 Mad., 364 

IS. — Contract Act 

(IIX. of 1872J, ss, 133, 139 — Surety still liable 
though remedy against •principal barred. —Where a 
plaintiff sued a principal and surety for arrears of 
rent, and it appeared that the principal was dead at 
"the time the suit was instituted, aud where the 
representative of the principal was not made a party 
till after- the right to recover the arrears as against 
him was barred by limitation, — Held that the surety 
was still liable, the suit as against him having been 
instituted withiu the period allowed. Haj'arimal v. 
Hrishnarav, I. L. R., 5 Bom., 647, cited and ap- 
proved. Kbishxo Kishoei Chowdhsaik V. Eabha 
Houvs Mbkshi . , I. Ii. R., 12 Calc., 330 

19. Obligation to sue 

principal. — Held that a creditor is not bound to ex- 
liaust his remedies against the. principal debtor before 
suing the surety, and that, when a decree is obtained 
against a surety, it may be enforced in the same 
-manner as a decree for any other debt. Laohkan 
JOHABXMAL V. Bapu Khandu. Hanbeam: Sah- 
BAEMAii r. Bhabaki Haibaxi 6 Bom., A. C., 241 

20. Co ntract Act, 

ss. 134, 137. — A surety’s liability to pay the debt is 
not removed by reason of the creditor’s omission to 
•sue the principal. Samkaha Kaiaea v. VrsupAK- 
SHAPA Gaeeshapa . I. Ij. R., 7 Bom., 146 

21. Suit on hundi — 

Accommodation acceptance — Contract Act, s, 128 — 
Co-extensive liability of surety. — In a suit against 
“the acceptor of a huudi, the defendant contended 
that, as he had accepted the hundi for the accommoda- 
tion only of a thii-d person, he was liable j)uly as 
surety, and the plaintiff therefore could not pro- 
ceed against him until he had exhausted all his 
remedies against the principal. Held that the lia- 
bility of a surety being under the Contract Act co- 
extensive, unless there is some contrary agreement, 
with that of his principal, it was not necessary for 
the plaintiff to have first exhausted his remedies 
.against the principal. Totakoi Shanyunni Jfenoti 
v. Kumsinyal Kaku Varid, 4 Mad., 190, and 
Lachman Joharimal v. Bapu Khandu, 6 Bom., A. C„ 
241, cited. Panioxv u. Dwaeka Mohuk Dass 

[4 C. Ii. B., 145 

22. Execution of decree against 

.surety — Right to execute decree against property 


PEmCIPAIi AUD SDRETY-co«L-»«ed. 

2. EIGHTS AND LIABILITIES OP SUEETY 
— concluded. 

forming security for payment of debt where princi- 
pals have been released.—Whcvc a judgment-cre- 
ditor or decree-holder releases his deceased judgment-- 
debtor’s representatives, into whose hands that 
debtor’s assets have come, and exempts the property 
in question from execution, he cannot go against pro. 
perty which only became liable by way of security 
for the due payment of the debt by the principal 
debtor. Viebayet Am Khae v. Ameekooddeen 
Ahmed 23 W. R., 18 

3. DISCHAEGE OP SUEETY. 

23. Death of principal— Aarecu- 

tion of decree . — A decree was obtained against a 
surety only, the principal debtor being dead and his 
property having been attached as of an intestate, 
and proclamation made. Held that the property 
could not be taken in execution of the decree against 
the surety. Kabi Chaban v. Seieam 

[2 B. L. R., A, C., 192: 11 W. R., 60 

24. : — Beny. Reg, II of 

1806, s. 4. — The liability of a surety or his heir 
under s. 4, lieguUtioall of 1806, ceased after the 
death of the principal. Dhheji Chand Sseemto 
V. Huseish Chuhdeb Doobev . 2'Hay, 115 

25. Indulgence granted to prin- 

cipal — Absence of injury to surety.- Semble — 
An indulgence granted to a principal debtor does 
not absolve a surety who is not injured thereby. 
Dbbhi Base CosroEATios v. Geeesway 

[Bourke, O. C., 227 

26. Relinquishment of portion 

of claim by creditor — Act prejudicial to surety. 
— Where a creditor sued his principal debtor aud 
two sureties upon a mortgage.bond, and in his plaint 
formally relinquished his claim against part of the 
mortgaged property, it was held that after such re- 
linquishment the sureties were no longer bound, 
their position being altered for the worse by reason 
of such relinquishment. Naeatas Govind Ok r. 
Ganesh Atmaeam t'ADKE . 7 Bom., A. O., 118 

27. — Right of surety to disclo- 

sure of material faots —Absence of fraud . — 
There is no rale of law entitling a surety, without 
question asked, to a disclosure of all material facts 
known to the creditor which it may be material for 
him to know. Without proof of fraudulent niisre- 
preseutation or concealment on the part of the cre- 
ditor or his agent, a surety is not entitled to bo dis- 
charged from his auretysbip. Dbbhi and London 
Bank d. Hdhtee . , . 3 N. W., 284 

28. Concealment of material 

fact from surety — Guarantee — Contract Act ( IX 
of 1872 j, ss. 133, 143 — Further duties imposed on 
person for lohom defendants were sureties,— la 
August 1881 the defendants became sureties to the 
Bank of Bengal for the due discharge by one B of the 
duties and liabilities of the office of khajanchi of the 
Bank in Bombay. B was the second clerk in the 
Bank, and it wasaixanged between him and the agent 
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3 DISCHAEGE OF SURETY— con/wuei 
that he should still continue to fill that office He did 
so after his appointment as hhajanchi. and he receired 

obtained a decree against him for the total amount, 
and they sued the defendants as sureties The defen> 
dants pleaded that they were not liable, inasmu^ aa 
the Bank had appointed S to perform the duties of 
second clerk, in addition to those ■ f kha]aQcht without 


the variance The Court was of opinion that,iDss 
much as the evidence showed that li was second clerk 


was not whether there had been a subsequent variation 
of the contract, but whether, aa the s>«ietybond was 
silent as to this part of the arrangement between the 
Bank and S, and it was made (as the defendants 


■concealed In this caso there ivas not the shgUtest 
reason to suppose that there had been any intentional 
coucealment by the Bank of the fact that fi was to 
continue to fill the office of second clerk, cr tliat, if 
the defendants had been informed of it, it would haie 
in the least degree affected their readiness to nake 
thmselvea liable for his faithful discharge of the 
duties of khajaucbi Ibe evidence showed that the 
duties of the two ofBces were perfectly distinct, and 
therefore, even if S had been re app> inted to the 


there would have been no maUrial alteraticHi in the 
duties of kbajanchi which would have relieved the 
defendants from their obligation as sureties, but 
merely the addition of a new office which would not 
affect the sureties’ liability, unless, indeed the snrety' 
bond contained an agreement that the piinctpal should 
not undertake any other business It was also 
contended for the defendants that they were dig 
charged from liability, inasmuch as in the year 1883 
the names on certain bills discounted with the Bank 
were found tobe forged TheBank then madoa claim 
upon IT m respect thereof, and he repudiated bis 
liability. The defendants contended, on tlieautbonty 
of Phtlhps V Foxall, L. A , 7 Q. B , that it 
was the duty of the Bank to have mformed them of 
this occurrence at that time. Keld (disticguishiog 
PkxlUpM \ Foxall) that it could not have been 
assumed that S was infallible in detecting forgmes, 
^d the guarantee given by the defendants was not 


PSINCIPAL AND SDEETY— conft««erf. 

3 DISCHARGE OP SURETY— continued 
therefore founded on that assumption, and therefore 
fair dealing could not require that the Bank should 
at once have informed the sureties as s on as B had 
proved to be fallible TALEBisnsa Kibtieab v 
Babe ob BssaiB I L H., 15 Eom , 585 

29 Subsequent arrangement — 

Otta»»»«y freth aehnoiiledgmenl fn^m oehtor — 
Money was lent on the security of a third party who 
died before the loan was repaid The lei der then 
tcolc a fresh acknowledgment from the boriower for 
the sum due Held that the subsequent arrangement, 
winch did not contemplate the continuance of the 
third party’s security, cancelledhis liability Seeta* 
BAu Sadoo 1 DaCosta 12 W. B , 29d 

30 — Variance in terms of con- 

tract — ConlraH Act, t 133 — A kabuhat whereby 
a 

g« 

P»' • ■ . 

a higher rate than that agreed to be paid m such 
former tabnhat, amounts to a variance of the terms of 
the contract of guarantee, and discharges the lessee’s 
surety in respect of arrears of rent accruing subse- 
queut to such variance Eeatck Bibi r AbbuelaB 
SAIL. 0 

31. Neglect to register bond— 

/or money lent apatmt prtncipaf — In a suit 
t^ainst a principal and two suretus to recovrrthe 
amount advanced on a bond by which certain im 
moveable property was moitgaged, one of the sureties 
I appeared and contei ded that he was discharged from 
his liability in consequence of the plaintiffs neglect 
I to have the bond ngutered He/d that the surety 
Was discharged, as he could only be liable by virtueof 
I the mort^sgc'bond whicb. being invalid for want of 
registration, could n<t be used against him The 
principal, however might be sued as for money lent, 
if tbe loan could be proved b) the other etidencc 
SUAMEABBABCr VlBHNC BaBATAK 

[4 Bom., A. C, 79 

32 Bills of exchange— Beposi/o/ 

gw/dt a* collateral security Jor *e// ynent — Sale 
by creditor of goods deposited at semritif — ^drew 
five bills in favour of B rn Co , who accepted 


I and for securing as well the repayment of the princi* 
pal sum due on these bills and lutcrrst, as of all sums 
which the Bank hid already advanced or should 
i advance on account of the drawirs, deposited as 
j collatersl security various quantities of Chill copper 
I of a larger am unt in value than the advances {hen 
made Bv a condition in these bills the Bank was 
I authorized, in default of payment within the time 
' stipulated to dispose of the copper by public or 
I pnvate sale, and to rumburse themselves the pnncipal 
1 and interest due thereon Shortly afterwards F 4“ 
I ■ ' and effects 

' On present* 

j ' I. ho served 

1 notice on tho Bank not to part with the securities 
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deposited with them, alleging that the bills di-awn and 
renewed by him were accommodation bills, for which 
he had not received any consideration, and were 
renewed on the faith of the securities being applicable 
to their discharge. The assignees of F cf" Co. 
redeemed the copper by paying to the Bank the 
amount of the principal and interest due on the bills 
di'awn by F cj' Co., all the bills drawn by A were 
dishonoured, and the Bank of Bengal brought an action 
against A for their amount. On a bill filed by A, 
the Hank was restrained by iniunctiou from proceeding 
with the action at law. Seld on appeal by the 
Judicial Committee, discharging the injunction and 
reversing the decree of the Supreme Court, that, 
under the circumstances, the redemption of the secu- 
rities was a sale within the meaning of the condition 
contained in the deposit bills, and that such sale was 
not a release to A as surety for the previous bills, the 
condition not being that the copper or the proceeds 
thereof should be applied preferentially or pari 
passu with the other debts, but simply in reimburse- 
ment to the Bank of the principal and iutfrest due 
on tli>' bills Bank ov Beng-ai r. Eadhakissbn 
Mittee . . . .3 Moore’s I. A., 19 

33. Agreement for* payment of 

decree, or in default to execute it— Failure 
to execute it on default — Act IX of 1S72, ss. 134, 
1B7, 139, and 141, — A decree-holder, in execution 
proceedings, agreed to accept payment of the decretal 
amount by the judgment-debtors in annual instal- 
ments, He also accepted from certain other persons 
a surety-bond in the following terms : “ In case of 
default of paying the instalments, the whole decretal 
money, with costs and interest at 8 annas per 
cent,, shall be executed after one month ; and for 
the satisfaction of the deci-ee-holder we, the ex- 
ecutants, stand as sureties of the judgment- 
debtors.” The judgment' debtors paid five instal- 
ments and then made default. The decree-holder 
omitted to apply for execution, and the decree became 
time-baried. He then sued the sureties to recover 
the amount of the decree. Held that the terms of the 
bond requiring the creditor to execute his decree 
within one month were peremptory, and imported 
much more than the usual agreement under such cir- 
cumstances ; that the decree holder might execute 
his decree, if he pleased, on a default ; that the legal 
consequence of his omission to execute the decree 
being the discharge of the principal debtors, the sure- 
ties ■would, under s. 134) of the Contract Act, 
stand discharged likewise ; that his action was much 
more Serb 'US than “mere forbearance” in favour of 
his debtors, in the sense of s, l’-7 ; that he had 
done an act inconsistent with the equities of the sure- 
ties, and omitted to do an act which his duty to them 
(under the agreement) requmed, whereby their even- 
tual remedy against the principal debtors was im- 
pau-ed (s, 139); that he had deprived the sure- 
ties of the benefit of the security constituted by the 
decree ; that they were therefore discharged to the 
extent of the value of that security (s. 141) ; and 
that the suit must consequently be dismissed. Ha- 
zAEi V. Chunni Lai. . I. Ii. B., 8 All., 258 


PEnsrciPAIi AlTD SVBiETY-eonlmued. 

3, DISCHAEGE OF SUEETY— cowi-fBaea!. 

34. Giving time to principal— 

Execution of subsequent agreement unknown to 
surety. — A and his surety B executed a bond to 0 
for the faithful discharge of A’s duties as a go* 
mashta. In September 1866, upon accounts being 
rendered, A was found indebted to C in a certain sum ‘ 
of money. A thereupon executed an ikrar to C, which 
was accepted by C agreeing thereby to pay the 
amount due in February following. On default being 
made, C sued A and B for the amount due. Held 
that the acceptance of the ikrar, without the know- 
ledge or consent of B giving time for payment, was 
a discharge lo the surety. Pttei -Sundabi Debi v. 
Deo Boar AVI Debi . . 7 B. B. B., Ap., 10 

S. G. Puebe Soondtteee Dabeb v. Chundes 
S uEEniTE OnossAE . . ,15 W. B., 252 

35. Liab ilxty of 

surety — Acceptance of promissory notes, — A en- 
tered into a bond to C as surety for E’s good con- 
duct, etc., as C’s servant. C subsequently, on A’a 
request, retained B in his service. B. became' a 
defaulter, and with A‘s concurrence gave C pro- 
missory notes to satisfy the defalcations. Held that 
C could sue A on the bond, although he had sued 
and recovered against B on one of the promissory 
notes and liad received payment on another. Wise- 
aiAN V. Gqsavz Doss Sen 

[1 Ind. Jur., N. S., 277 

36. Heyotiable In- 

struments Act (XXVI of 1881J, ss. 37,39, 66 — Con- 
tract Act, s. 135 — Accommodation maker, Bischarye 
of — Presentment of promissory aoie.— Suit by the 
endorsee against the maker of a promissory note, 
dated 9th August 1886, The plaintiff was aware 
that the note was made by the defendant for the 
accommodation of the acceptor, Watson & Co,, with 
whom the plaintiff had large dealings. On the 4th 
August 1887, Watson &Co. executed iu favour of the 
plaintiff and another creditor a mortgage of certain 
pioperty to secure the amount then due by Watson 
& Co., including the amount due to the plaintiff on 
the promissory note : the mortgage contained a per- 
sonal covenant by Watson & Co. to pay the sums due, 
together with interest on the -ith August 1688 ; aud 
the mortgagees practically took over the whole busi- 
ness of the mortgagor, aud it was intended that they 
should work it for his benefit up to that date. The 
promissory note fell due in J une 1887, but was not 
presented to the defendant for payment. Held 
that the plaintiff, by accepting the mortgage, pro- 
mised to give time to Watson & Co„ and thus ren- _ 
dered it impossible for him to sue Watson & Co. had 
the defendant as surety called on him to do so, and 
that the defendant was accordingly discharged. 
Pogose V. Bank of Bengal, I. L. R„ 3 Calc.,^ 174, 
distinguished. Semble — The maker of a promissory 
note is not discharged by the holder’s failure to pre- 
sent it at due date. Eamakistnatva r. Kassim 

[I. L. B., 13 Mad., 172 

37. Sureties of ^ naib 

— Acceptance of bonds from naib. — ^The sureties of 
a naib are absolved from liability if the principal 
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PRINCIPAL AND SURETY— ionimited 

3 DISCHARGE OF SUEETY-confiaited 
talces 1 
debts 
ment 

t„. ^ [iwH.ai 

38 Proof of fact oj 

verson leing surety -In a BUit against p and X on 
a promisso j note where K raised the defence tlu^ 
he was only a surety for B and that the plaintiff 
haring given time X> was release! 

Seld that it was necessary to aho v that the lact 
that K B gncd the note only as aureti for B was 
known to the plaintiff at the time when the note was 
made Eeld also that a binding contract to gne 
time to the principal cannot he inferred from the 
mere receipt by the creditor of interest m advance on 
ft. .ole POKOH..™ GM»B V D.LT ^ 

Acceptance of to 

ierest t« excess or advance Btsoharge of surety 
-In an action against a surety for pnnciMl and 
interest payaUe on a prom ssory note over 
ruling the decision of the Court below (Macpdbb 
80K J 1 that the creditor by the mcie accepUnce 
without the kuovledge or consent of the surety, of 
interest in eicess of what vas due ou the note bound 
himself to give time to the pnucipal debtor aod 
thereby d scharged tl e suret Kaii Psasanha 

18 w E,416 

40 Aeceplan e of 

tnieresf ,n advance -The mere taking by tlw holder 
ot a promissory note of interest m advance f«om the 
pnucipal debtor does not operate as 
Sot to sue doting the time covered by 
and therefore does not const tute such » g*'' “5 « 
tme to the principal as would release the surety 
DTAnKAiiATl MmBn r Dalt 
MiTTEB V Bibch 15 B L B . dds note 


ad ance-Bischarye of 

acceptor—Contract Act (IV of lp2) # 

drawer of bund s paid ad\ auce interest to the I older 

to obtain time which he did obtain for 

afterdue date Eeld by tl e P^^y Coanml that tte 

liability of an accommodation acceptor of the bundle 

depended on whether he knew of and consented to 

this arrangement Eeld also ou the mente tl»t he 

knew of and consented to advance interest being 

taken Godeohandba Rat o 

Dabs L L R., 6 Calc , S41 8C L B,691 

AfTrminp on appeal PbotAP Cbuioibb Das v 
GoTTB CnirNDBB Roy _ ^ ck 

[I L E , 4 Calc , 132 2 C L B , 463 

42 — 

AceommodaUon—Acceptance —The defendant in 
the course of dealing with S J of Patna nsrf to 
draw huudis at Patna on himself at Calcutta and sell 
them to 5 A at Patna 5 A sometimes only pay* 
me part of the consideration for the hundu On Wtn 
September 1667 the defendant drew a hundi for 


- Interest paid t 


PEINCIPAL AND SURETY— onfinued 
3 DISCHARGE OP SURETl— con/tawerf 
R2 500 payable forty one days after date m the 
iianat wav and it was stipulated between him and 


ness paying for it 468 or thereabouts It then 
purported lo be accepted b\ the defendant in favour 
of A Before the hundi fell due S A failed 
and the plaintiff t ok the hundi to the defendant m 


it and refuse 
had received 
failure of ^ 
as stipulated 

of the considerat on for the hundi and 5 A wrote 
and delivered to the defendant the folio ving Utter 
dated September IGth 1867 from himself to his 


able forty ouo days after date in Company s inipecs 
I have taken a hundi of this descr ptiou which you 
will pay on its due date The mosey has not been 


off in the folio ring manner a hundi for B2 600 
dra ic by Bbu^wan Das on Bhugwan Das value de 
posited by me on the 16th day of the light side of 
the moon in Bhadra payable forty one days after 
date 1 Company B rupees and a hundi for H2 590 
by Gapi Shaw, Dcbi Shaw Kadha Shaw RamSahayi 
Roy value deposited by me on 14th day of the 1 ght 
Bide of the moon in Rbadra payable forty one days 
alter date lu Company a rupees I d sconnted 
huudis of this descr pt ou and out of them I paid 
1(2 200 in cash through Syad Mabomed Hossein 
Khan Sahib The balance H2 800 is due the con 
dit on for payment of which is as folio vs (here fol 
lo T8 the manner in which payment was to be made) 


intended that the effect of the letter of 16th Sep 


defendant In a suit by the plat itiff to recover the 
amount of the hundi from the defendant the Court 
fouud that it was not proved that the hundi had 
been accepted by the defendant but held that whe 
tier the effect of the agreement contained m the 
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PKINCIPAIi AND SUBETY— conimuecf. 

;5, DISCHARGE OF SURETY— 

letter of September IGkh was to make the defeiulaut 
a surety only or not, tlie defenduat was liable. Per 
NoitMAN, i/. — Notice of the defendant’s position in 
veijard to the Imndi was not communicated to the 
plaintiff, i’er if,vcPlu;IlSO^•, J.— The agreement 
contained in the letter of IGth September did not 
alter the position of the parties so as to make S A 
the principal debtor and the defendant his surety. 
Haiuiiian Da 3 r. BimowAX Das 

[7 B. L. E., 63S ; 16 W. E„ O. C., 16 

43, Omission by m-editor to 

auo principal debtor within period of limit- 
ation. — Couircti't Act, ss. J3-i, 137 — Tlischar>)e of 
surely . — The omission of a creditor to sue his prin- 
cipal debtor \vi<hin the period of limitation discharges 
the surety under a. 13i of the Contract Act (IX of 
187i); even though the non-suing within such period 
arose from the creditor’s forbtarance, s. 1,37 of the 
Coutnict Act does not limit the effect of a. 1.34. 
Its object is to explain .ami prevent misconception 
as to the meaning of a. 135. It applies only to 
a forbearance during the time that the creditor 
can bo said to bo forbearing to exercise a right 
which is still in exlatenec. Uojarivtal v. Krishna- 
rav, /. A’., d Bom.. 647, and Krista Kishori 

Chowdhraiu v. Itait/ia Iloinun Jluiishi, I. L. R., 
12 Calc., 330, dissented from. Unzari v. Chunni 
Lai, I L. It., S All., 259, refeiTcd to, Rapda r. 
ItoLOCK . . - 1. D. E., 11 AD., 310 

44 , Omission of creditor to 

serve summons on the principal debtor— 
Contract Act, s. I34~Ciril Irocedure Code (Act 
XIV of 18S2J, . 1 . 99 A— Croc five . — In a suit 
against the principal debtor and tlie surety the 
omission of the creditor to effect service of summons 
on the principal debtor does not discharge the surety 
from his liability under s. 134 of the Contract Act 
{IX of 1872). ALii c. Mahomed 

(X L. E., 14 Bom., 2S7 

45, Suit for rent— Release of 

parlies who leere sureties for payment of rent . — 
Where in a suit for rent some persons were made 
parties as purchasers of certain property which hud 
been hypothecated by some of fdie lessees us security 
for the rent, and subsequently they were released by 
the plaintiff, — //e/d th>t the release of these defen- 
dants had not the effect of the release of the liability 
of the other defnndants. JJeeralalf Samunt v. 
Qozeer .lli, 21 TF. R.. 347, distinguished. JoGE- 
JtATA Dassi f. Gieikdba Nath Mdkkrjeb 

[4 C. w. N., 690 


PEINCIPAL AND SHEET 

3. DISCHARGE OF SURETY-M«cZ«*d. 

D., 422, referred to. Damodar Das v. Muhajuiad 
• • . I.L.E.,22A1L,351 


PEINTING PEESSES AND 
PAPEES ACT (XXV OP 1887), 


NEWS- 


S3. 3 and 12 Publisher,” Meaniny 

o/I — The word publisher bus been used in the 
Printing Presses and Newspapers Act (XXV of 1867) 
in the restricted sense, and docs not include a person 
who merely sells a book ora paper. Qdeen- Empress 
r. Banka Patni . I. D. E., 23 Gale., 414 


PEIOEITY. 

of deeds. 

See Cases under Mortgage— Mabshae- 

EING, 

See Cases under Mortgage— Saee op 
Mortgaged PRopERTr— P uhohasees. 

See Cases under MoaTGAGE— S aee op 
Mortgaged Properts: — Rights op 
Mortgagees. 

See Cases under Vendor and Pur- 
chaser— Lien. 

See Cases under Vendor and Pueohasbb 
— Notice. 

See Cases under Vendor and Purphaseb 
— Purchase op Mortgaged Propeetp. 

of Official Assignee. 

See Cases under Insodvency— Claims 
OP Attaching Creditors and Oppioiar 
Assignee. 

of registered over unregistered 

deed. 

See Cases under Registration ' Act, 
1877, ss. 49 AND 60, 

PEISONBE. 

See Cases under Accused Person. 

See Cases under Pardon, 

— Examination of — 

See Etidencb- Ceiminae Cases — Exam- 
ination AND Statements op Accused, 

See Cases under Examination op Ac- 
cused Peeso'n. 


46, j&greement to give time to 

principal debtor— CoM/rocif (IX of 1872), 
ss. 135, 137 — Orafuifoiis agreement , — A more gra- 
tuitous agreement by a creditor to give time to the 
principal debtor will not discharge the surety. _ In 
order to have such effect, an agreement to give time 
to the principal debtor must amount to a contract, 
that is, there must be cousideratiou therefor. Phil- 
pot V. Briant, 4 Bing,, 7l7 ; Tucker v. Lainy, 
2 E. and. J., 748; and Clarke v. Birley. L. M., 41 Ch. 


Eights and privileges of— 

Preparation of petition of 

appeal. — Every facility should be allowed to prF 
sonors to enable them to prepare their petition of 
appeal. Qdeen v. Nitto Gopai Paulit 
^ . [18 W. B., Cr., 69 

2 , Presentation of petition of 

appeal ~ Right to present petition to Court loith- 
out intervention of vakil . — A prisoner in jail under 
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a cimI warrant is entitled to present -a petition of 
appeal to tlic Court haiios pover to hear appeals 
without the intervention of a vakil Ik thb Uattbu 
OP THE PETITION OP hRISTNAEPAlI 8 Mad., 38 
\ 


namas to any persons they please IN the uattpB 
OP THE PETITION OP DAHABHAI 1 Bom , Id 

4 • Conirersing with and inatruct 

mg pleaders— Prnaffl — Prisonert 

should be allowid to have free convcrso with tbeir 
vakils out of the hearing of the police cheers in 
charge of such prisonora Bbo v Kasrikatq 

CiNHAB 8 Bom , Cr , 128 

5 Bightoffreedomfromfettera 

on triaL — A Jud>.e should not refuse to try a 
prisoner brought up in chains to stand liis trial but 
the Judge may direct the remoial of the fetters 
unless satisfied by a representation from the proper 
officer that they aie necessti AsoNTMona 

[4 Mad , Ap . 69 

6 — ■ Katura of charge— dc«we<f, 

2itsiH of» fo ffnov> $x<iet nature o/ charge made 
agai»tth\ •—Cnmxnnl Procedure Code (Aft X of 
&S2) I 221 — An accused is entitled to know wuu 
certaisty and accuracy the exact nature of the charge 
brought against him and unless he has this knowledge 
he must be seriously prejudiced m his defence This 
18 true in all 0 * 18(8 but it is more especially true in 
cases where it is sought to implicate bun for acts 
not committed by himself but by others with whom 
he was in company BEHASr JfAnroy v QtresH 
Ehfbess I. X>. Bk, 11 Calc , 108 

7 — — Stghlofaccutedto 

hare charge read awi to appear hy The 

Magistrate whe be has prepared the chaise is 
hound to read it to the accused and to ask him if he 
wishes to have any witnesses summoned to give 
evidence on his behalf at the Sessions The Magia* 
trate cannot refuse to permit an accused person to 
attend at the StssiooB by mskhtar QvFSSr Hub* 
NATH Boy aw B , Cr , 50 

8 — Bight to copies of documents 

— Sight off on (rial — Svtdence — A pnsoner applied 
for copies of certain documents filed in Court for the 
nurpose of his defence Held the Magistrate bad 


ms Urlou>. > -uu , 

whether Magistrate or Judge, to determine at the 
hearing whtthir the documents filed by the prisoner 
areorarenotadmissibleaa evidence In theuatteb 
OP THE PETITION OP SHIB PBASAD PASUA 

[6 B. I*. E , Ap., 69 . 14 'W. B., Cr , 77 


petent to the Court m a cnininal trial to refuse to 


BBISOITER — concluded 

allow the accused to make a statement In thb 
MATTES OF ABDUIi GUPPOOB 10 C Ii. B , 54 


note Magistrate are submitted, under s 277 of the 
Code of Criminal Procedure to a District Magistrate 
to pass sentence upon the accused the accused is 
entitled to be present at the passing of such sentence 
before the District Magistrate Eeo v Raoha 
Naranji 7 Bom , Cr , 31 

Queen v Gunssh Sibcab 7 W B , Cr , 33 


PBISONEBS’ TESTIMOITY ACT (XV 
OF 1869) 

See Civil PsocEnuBB Code 1882 s 87 
(1859 3 78) 4B L B,0 C,61 
See Smail Cause Coubt Mopussil — 
JUBisnrcTroN— P bIsOkebs-' TESTiKowr 
AOT 6B L R. 215*13 "W B., 278 


PRISONS ACT {XXVI OP 1870) 

— — — Powerofsuperintendentofjail— 
AheiUng eecape of prttoner—Beng Seg 2.1 V of 
181$ — A superintendent of a jail has no power under 
Act XXVI of 1870 to imprison for one year a night* 
watchman convicted before him on a charge of aid* 
10^ and abetting the escape of a pnsoner Nuther 
I e power ndor Regulation XIV of 1610 Queen 
cN. ouiiBSB Lab 4 27 W,4 

— ^ B 46 — Enlertsg ahavalat with intent 
to comeg food to pntoner — Buie* made hg Zocal 
Oovernmeni for the management and disetpUne 
of prttuns House trespass — Offence i» relation to 
prison — Penal Code s 44d—Prei,ioue acquittal 
— Per Spansie, J, and OlsfIELB, J (CiTUabt, 


of 8 15 of that Act. Per hiuAKT, CJ and 
OlPPiEin P , that the conveyance of food into a 
havslat sot being expressly pj^ibitrd by the rules 
made by tbe Local Government under s 54 of 
that Ae^ for tbe management and discipline of 
prisons la not 'contrary to the regulations of tbe 
priBona” within the meaning of s. 45 of that Act, 
and IB therefore not an offence punishable under 
that section Held therefore per hTUABT, CJ, 
and OlDPlELB, J , that, where a perion entered into 
a bavalat with intent to convey or attempt to convey 
feed to an under trial pnsoner, such act on his part 
did not amount to hoa8C*tre8pj8s within the meaning 
of s. 442 of tbe Penal Code, and it vas not on 
act pui isl able under s 45 c£ the Prisons Act 
Per hPANSiB, J , cotdra Per Stuaet, CJ , that 
the fact that sneb person had been tned for house* 
trespass and acquitted was no bar to huhting tried 
snbaejuently for an offence under s 45 of the 
Fmont Act- Eupbess x Laxai 

CI.Z..B.,3A1I, SOI 
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PEIVACY. 

S^e CcrsTOK . 1. 1,. R., lO AU., 358 

See Jtjeisdictios op Cith; Coxtet Pei. 

vAcr, Intasion op. 

See CasES XJUDEs Peesceiptiok — Ease- 

IIENTS — PeR'ACT. 

• See Right op Shit— Peitaop, Iittasion- 

OP. 

— Intrusion on — 

See CEnriKAi. Trespass. 

[I. Ii. E., 22 Gale., 391, 904 

See Pehai Code, s. 332. 

[I. Ii. E., 18 AIL, 248 

EEIVATB DEPEWCE, EIGHT OE— 

See CtriPABlE Hohicide. 

[12 -W. E.. Or., 15 
I. E. E., 3 All., 253 

See Rioting . . 1 C. L. E, 521 

[10 C. L. E, 578 
I. L. E., 13 Mad,, 148 
I. L. E, 24 Gale., 686 
I. L. E, 26 Gale., 574 

1 . Commencement of, and restric- 

tions on, right— PenaZ Code, ss. 97, 99.~Tihe 
right of private defence as described in s. 97 of the 
Penal^Code is subject to the restrictions mentioned 
in s. 99, that is, it should be exercised only in 
the defence of one’s own body or that or another 
person against an offence affecting the human body. 
TJnder a. 102, the right commences only on a 
reasonable apprehension of danger to the body caused 
by an attempt or threat to commit an offence, and 
by s. 99, cl. 4, the right is restricted to not inflicting 
more harm than it is necessary to inflict for the 
purpose of defence. Qoeen r. Gobabdhan BHxrraN 

[4 B. L, E, Ap., 101 : 13 W. E, Or., 55 

2. Extent of right— Fenal Code, 

s. 103 and s. 99 . — The right of private defence under 
s. 103 of the Penal Code is restricted by s. 99 of that 
Code, and does not extend to the inflicting of more 
hann,Ahair'iTr'i3“ hfcessary to inflict for the purpose 
.-f •defence. Queen DHHNtnfjAi Poxy 

[14 W. E, Or., 68 


PEIVATE BEBEH-CE, EIGHT OP 

— continued. 


seed sown in it At abont 3 o’clock next momin- he 
was informed that the complainants had entered on 
^ land and were ploughing up the seed. Thereupon 
he at once proceeded to the spot, followed by the 
other accused, and remonstmted with the complainants 
The complainants, without pay ing any attention to hb 
remonstrances, commenced an attack on the accused 
In the fight which ensued, both sides received serious 
mjnnes, and the leader of the complainants’ party 
was killed. The accused were thereupon charo-ed and 
convicted, under ss. 304, 114, 325, and 323° of the 
irenal Code, of culpable homicide not amountin'^ to 
murder, of voluntaiBy causing grievous hurt, and of 
causing hurt. EfiW, reversmg the convictions, that 
the complainants being the aggressors, the accused 
had, under the circumstances, the right of private 
defence, both of person and of property, and that, in 
the exercise of this right, they did not inflict m^ore 
harm than was necessary. ' Seld also that the 
accused were not bound to act on the information 
received on the previous evening and seek the protec- 
tion of the public authorities, as they had no reason 
to apprehend a night-attack on their property. 
Queen-Ejiteess V . Rabsang Pathabhai 

[L E. E., 14 Bom., 441 

4. Pleading righ.t—PmonstMtff- 


\ng attach . — The right of private defence cannot be 
pleaded by persons who, believing they will be 
attacked, court the attack. Qpebn r. Rowabdeb 

[W. E., 1864, Cr„ 11 

5, Onus prohandi 


AUernaitte plea . — It is for those who raise the plea 
of private drfence to prove it. The act charged can- 
not be denied, and the plea of private defence raised 
as an alternative. If raised, a full account of the 
occurrence' must be given in evidence. In the 
HATTEE OE THE PETITION OE JAYTES SIBDAK 

p. C. Ii. E, 62 

6. Right of private 


defence — Plea of accused . — If the accused pleads 
not guilty .and does not admit the act, but the plea'Ier 
for the defence advances in his argument the plea of 
the right of private defence, the duty of the Court is 
to accept the plea if it appears upon the evidence, 
either for the prosecution or from the defence, that 
what was done by the accused was in self-defence. 
Pasput Gope V . Ram Bhajan Ojha 


3. — Commencement and extent 

of tlie rigRt— PenaZ Code, ss. 99, 103 — Informa~ 
tion of offence to he committed . — ^The third clause of 
s. 99 of the Penal Code must be read with the first 
-clause of b. 105. The right of private defence of pro- 
perty commences when a reasonable apprehension of 
danger to the property commences. Before such 
apprehension commences, the owner of the pro- 
■perty is not called upon to apply for protection 
to the public authorities. The apprehension which 
justifies a recourse to the authorities' ought to 
be based on some information of a definite kind 
•as to the time and place of the danger actually 
threatened. The accused Ro. 1 received information, 

■ one evening, that the complainants intended to go on 
'his land on the following day and uproot the juvari 


p. C. W. 2 Sr„ 545 

7. — Onus probandi— 

Evidence Act, s. lOo . — ^Where the accused bad been 
convicted of riot under s. 148 and of grevious 
hurt under s. 325 of the Penal Code, the Sessions 
Judge on appeal held that the complainants had 
themselves been the aggressors, and that the accused 
had merely exercised the right of private defence'; 
but, inasmuch as they had not set up the plea of 
private defence, he considered it was not competent 
to him to set aside the conviction. Held^ that, 
though the onus was on the accused, the finding of 
the Judge amounted to one that they bad discharged 
that onus, and on that finding the accused were en- 
titled to an acquittal. In the kattee on Kaxi 
Chubn Mookebjee . . 11 0. Ij. E., 232 
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PRIVATE DEFENCE, BIGHT OP 

~—conltnued 

8 Exercise of right — Potseuton 

— A party iu posscsaioa of land is legally entiU^ to 
defend his possession agai ist another party seeking to 
eject him by force Qceen i TPLarSiKOH 

[2 B L B , A Cr , 10 10 W R, Cr , 04 

Queev t MoEEB 12 "W B., Cr , 15 

9 Pispufeittfopos 

tesston of land — Where A is in actual peaceable 
possession of land B a attempt to recover possession 
of it by force is an illegal act nhich A has a right 
to resist If B uses force m carrying out his 
attempt A has a ri^ht to oppose force to force and 
to inflict upon B such injury as is necessary 
to compel him to d sist QoEEir « Sachkb dtim 
Saohee Bolbr . 7 W R,, Cr 112 

10 — Crxmxnal ire»p<i't 

— Penal Code, as 99 and 304 — Where the offence 
which occasions the right of pin ate defence of 
property is criminal trespass the ri,.ht of defence 
ander s lOt of the Penal Code only extends (subject 
to restrictions of s 99} to the loluntanly causing 
to the wrong doers some harm other than death 
QtrsEK 0 GOBUBsatrir Pabi 14 W R, Cr,74 

11, Culpable ^omtcide 

—The legal right of private defence of the body 
aud property is not exceeded by a person who is 
attacked by another with a spear and who strikes a 
blow with a latee. which results in the death cf the 


[11 W R , Cr , 41 

12 — Penal Code s» ii 9 , 

30i~ Culpable home de —The prisoners, who 


inflicted a wound on one of them with a bamboo from 
the cfficts of which the man died were convicted 
by the Sessions Judge under sg 148 and S04 of the 
Penal Code The High Court acquitted the pusoners, 
holding that the force used Or the injuries inflicted, 
were not such as to exceed their rights of private 
defence of property Queen t GoorOo Chobk 
Chanu 6B.I..R,Ap,9.14'W.B,Cr,69 

13 Penal Code, e 300 , 

cl 2 and t 103 cl 4 —Vader the facts of this 
case, a persou was'held to have rightly exercised the 
right of private defence ns contemplated in cl 2, 
s 100, and ch 4, s. 101, Penal Code, though m 
the exercise of such right he killed one ^ bis 
aggressors Qussk v Eau Latu Sikok 

[22 W. R, Cr , 61 

14 Souse-hreakinif 

— Ltmtie oftngbt of defence — The right of pmate 
defence of property against house breaking dors ofA 
extend to causing the death of the bouse breaker 
when he has made his escape from the primises 
empty handed, and is at some distance from the place 
\ VOl. IT 


PRIVATE DEFENCE, RIGHT OP 
— continued 

Ho more harm should be done than is necessary to 
effect bis Capture Queen > Ro^azt Jolahad 

[1BLR,SN,8 10WB,Cr,0 


for the purpose of committing a burglary, and struck 
the man a blow which caused his death Held that 
the accused simply exercised his right of private 
defence, and had committed no crime Queen r 
PelsooNussto . 2^" R,Cr,43 

16 House trespass 

With intent to commit aduUerii — Penal Code ss OS, 
104 Where a person assisted by a friend retaliated 


offence QuxEKr Doausictk Tsn 

[20 W. B , Cr , 38 

17. — Besishng police 

o^cer making search i itiout warrant — Obstruction 
of public serrant — Penal Code s 99 — Criminal 
Procedure Code 1883 s 135 — An oUcer subordi* 
nate to an oflicerin charge of a pahee station who was 
deputedi Y the latter to make an inquiry under s 135 
of the Code of Criminal Proeeduic attempted 
without a search warrant to enter a house in search 
of propertT alleged to have been stolen and was 


that that oflicer was acting other vise than m good 
faith and without malice Eeo « VtAMeatbAT 

SsBiNiTAs 7 Bom, Cr, 50 

18 — Penal CodefAct 

HLV of 1S60J, s 99— 06ifr«e<io» of and resist 
ance to. Inspector searching house without warrant 
— 0^c«r acting xlltgallg but la good faith — 
Madrae Abkari Act, et 31 and 36 —A Sub Iu 
spectorof Salt and Abkariatttmpted, without a search 
narraut to enter a bouse in Search of property, the 
illicit pissessioa of which is an cffence under the 
lladras Abkari Act, aud was obstructed and resisted. 
Held that having regard to s 99 of the Penal 
Code even though the Sub Inspector was not strictly 
mstified in searching a house without a warrant, the 


'[L R R, 19 Mad , 349 

10, Penal Code, ss 99 

and 18S— Voluntarily obstructing a public servant 
in discharge of its duties— ZlamlaldaVs decree-^ 
Execution by a surveyor under ColtectoVs orders — 
10 S 



( 7083 ) 


DIGEST OE CASES. 


( 7084 ) 


PBIVATE DEPEWCE, EIGHT OF 

— continued. 

Fuhlie Junction.— In a suit filed in a Mamlatdar’s 
Court under Bombay Act III of 1876, the plaintiff 
obtained a decree against the accused for possession 
of a certain piece of land. When the Mamlatdar 
proceeded to execute the decree, he found that there 
was no laud comsponding to the boundaries set forth 
in the plaint, and that the parties were joint owners 
and in joint occupation of the land in dispute. 
Binding himself unable to execute the decree, the 
I^Iamlatdar referred the matter to the Collector for 
advice The Collector, on looking into the papers of 
the case, ordered a surveyor to execute the decree by 
dividing the laud in dispute and putting the decree- 
holder in possession of his share. The surveyor, in 
attempting to execute the decree, was obsti'ucted by 
the accused, who was thereupon tried and convicted of 
voluntarily obstructing a public servant in the dis- 
charge of his public functions, under s. 186 of the 
Penal Code (Act XLV of 1860). Held that the 
Collector’s order was entirely uHra vires as to leave 
no room for the operation of either the first or the 
second clause of s. 99 of the Penal Code, as to right of 
private defence. Queen-Emphess v. Ttosibam 

[1. Ii. K., 13 Bom., 168 

20. Fenal Code, s. 99 

—Resistance to loarrant of arrest in execution of 
a decree — Assault on officer. — A waiTant issued for 
the arrest of a debtor under the provisions of s. 251 
of the Civil Procedure Code was initialled by the 
Munsarim of the Court, sealed with the seal of the 
Court, and delivered to the proper officer for e.xecution. 
The debtor forcibly resisted the officer*, and was tried 
and convicted, under s. 353 of the Penal Code, of 
assaulting a public servant in the execution of his 
duty as such. JSTe/d, with -reference to s. 99 of the 
Penal Code, that the act of the accused did not cease 
to be an offence on the ground that it was done in the 
exercise of the right of private defence. Queen- 
Emeeess V. Janki Peasad . I. L. B., 8 All., 293 

21. Premeditated riot. 

— There can be no right of private defence, either 
on one side or the other, in a case of premeditated 
riot. Queen v. Jeoxaui . 7 W. E., Cr., 34 

22 . ■ Penal Code 

(Act XLV of 1860 J, s. 96 ef seqq. — Wlren a body 
of men are determined to vindicate their rights or 
supposed rights by unlawful force and when they 
engage in a fight with men who, on the other hand, 
are equally determined to vindicate by unlawful force 
their rights or supposed rights, no questiou of self- 
defence arises. Quebn-Empeess v. Pbag- Dat 

[I.L. E.,20 All,, 459 

23. — Penal Code,s. 104 

— Persons acquitted of culpable homicide, but 
convicted of rioting, - In an affray respecting laud 
one of the aggressive party was killed. The prisoners, 
who were exercising the right of private defence 
of property, were acquitted by the jury of culpable 
homicide, but convicted of rioting. Held that, not 
being legally guilty of any offence coupled with riot- 
ing, and not being rioters or members of an unlawful 
assembly, they could claim the benefit of s. 101, 


PEIVATE DEEEHCE, RIGHT OF 

— continued. 

Penal Code : they were therefore released. Queen 
V , Mimo SiNaH . . . - 3 W. B., Cr., 41 


24.- 


^ , ,, t,- , Rioting— Unlaiv 

ful assemolg Right of private defence of property 
—Penal Code ( Act XL V of i860), ss, 97, 103, 104, 
105, and 107, A party of persons consisting of 
some five peadas and a number of coolies sufficient for 
the work to be done went to a spot on a river flowing 
through the lands of M for the purpose of either- 
repairing or erecting a bund across it to cause the 
water to flow down a channel on the lands of their 
master T. The river at the time was almost dry, and 
the party did not go ar-med ready to fight or- use 
force, and they did not during the subsequent occur- 
rence use force. Having arrived at the spot about 
10 A.ir., they proceeded to work at the bund until the 
after-neon. At about 4 p.m, a body of men, consisting 
about 1,200 in all, many of tb^m armed with lathis 
and headed by the prisoners, who were servants of M, 
which had been seen collecting together during the 
day, proceeded to the spot, and about 25 or 30 of thein 
attacked T’s men, some five of whom were more or 
less severely wounded with the lathis. The occur- 
rence resulted in the conviction of some of il/’s 
servants for- rioting under s. 147 of the Penal Code. 
M‘b people wholly denied any right on the part of T 
to construct or repair- the bund, and had previously 
denied the existence of such right and refused 
permissiou to P to exercise it. It was contended that 
the assembly of il/’s people was not an "unlawful 
assembly ” j that the interference by Hs people with 
the channel of the river justified them in coming to 
stop the work, and the show and use of force in 
compelling them to do so. Held that the prisoners 
had been rightly convicted. Held further- that, as 
no right of private defence of property is conferred, 
by the Penal Code, except as against the perpetrators 
of offences under- the Penal Code, and that, as upon the 
facts of the case as foirnd no offence had been com- 
mitted by T’s people, their acts amounting merely to 
a civil trespass, and as there was no pressing or 
immediate necessity of a kind, showing that there 
was no time to have recourse to the protection of the 
public authorities, no question as to the right of 
private defence arose in the case. Ganoubi l.AX 
Das V . Queen-Bbeeess . I. L. R., 16 Calc., 206 


25. 


Trespass — Penal 

V\ here A trespassed on the 


Code. ss. 97, 104, 105. - , 

lands of B, whose servants seized and confined A till 
the following day, when B gave information to the 
police, it was held that the conduct of B and his ser- 
vants in confining A could not be supported on the 
ground that they were exercising the right of private 
lefeuce of property under ss. 97, 104, and 105 of the 
Penal Code. Shueueoodbin i-.-Kassinath 

[13 W. B., Cr., 64 

2Q , — — T res pass- Be- 

Hand for payment of rent. — Mere persiateucp in de- 
nand for rent does not amount to trespass justify- 
ng the exercise of the right of private defence. 
Iahomed Jan u. Khaui Sheikh. BTuenath Db 
. JoEGOPAi De. Hums Chundba Das v. Bopi 
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— concluded 

udbioaees Ahmuddt r Ancmt Montru Mo 
oouDAB . . . 10 W. B., Cr., 75 

27. Penal Code, ts 97, 


wnera are justified m couBidenng sueb actions a* 
respass Quare — Would the raiyata in such a case 
e protected hy the provisions o£ the Penal Code, 

5 97 and 99 m preventing the distraint and 
onfining the men employed to make it ? Qttbbv r 
'ANBAi Shahu 23 W. B , Cr., 40 

*RrVATE PBOSECUTOB. 

Bl^Iltto papers — Cnmxnal Procedure 

'ode ("Act XXV of 1B61), » -iSd — Private prose 
utor not allowed to appear on a reference to the 
Iigh Court under s. 434 of the Criminal Procedure 
ode Qubsit V Raujai Mozcsidab 

[0 B L E., Ap . 40 

S C. Spudusttpubeb Siscab v Ram Job Mo 
OOMDAB . 14 W. B , Cr , 51 

PRIVILEGE. 

See Defamation 8 Bom . Cr , 168 
CL L. B. 0 Mad , 381 
I. L E , U Mad , 477 
I L. B , 15 Mad , 214, 414 
r. L. R. 10 Mad , 235 
i I L B., 17 Bom, 127, 573 

L L K., 22 Calc , 40 
1 L B., 17 Mad , 87 
L L. B , 18 Bom., 61, 340 

See Faxbe Cbaboe 

• [I L B., 19 Bom , 61 

See Cases cimEB Lierl. 

[I. L B., 14 Bom , 97 
I L. B , 23 Calo , 807 

from arrest. 

See Cases dndeb Abbesx— C rm. Abkbst. 
See Contempt or Coubt— Effect of 
Conteuft 4 B. L B., O. C , 90 
See Pabdanashin Women. 

[8 W. R , 282 

' 1 B. L B , P B., 31 

I L R.. 4 Calc , 583 
1 L. B , 7 Calc , 19 

from attendance in Court. 

- See Cases undeb Fabdanasbin Momkn. 
See Pabties— P arm-EOES oF Pabiies 

rMatsh , 627 
16 W. E , 129 

■ from suit 

See Cases undbb JcaisDicrioN of Civil 
COCBT-'POBEION and NaXITB RptBBS 
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privileged COMMUNICATION. 

See AbbithAtion — Awabds — Vauditt 
or Awabds and Gaocjnj fob settino 
THEM ABIDE L L B., 4 Calc., 231 
See Cases usdee Defamation 
See INBFECTION OP DOCUMENTS 

fl. L B , 2 Bom , 453 
I. Ii.E., U Calc., 666 
r L. B., 12 Calc , 266 
I.L.B. 16 Bom, 7 
r L B., 22 Calc , 105 
See Cases Wdbb Libbx 

1. Professional commimication 

— Aftornei/ and eltettl — Pr»i>i/e_g'e — Act I oj 1872, 
t 126 — ^To be privileged under s 136 of the Evidence 
Act (t of i872)> a communication by a party to his 
attorney must be of a confidential or private nature 
IVhere defendants at an internenr, at which the 
plaintiff was present, admitted their p,irtnerBhip to 
their attorney, who was then also acting as attorney 
for the plainlifl,— Re/d that the attorney was not 
precluded by s 120 of the Svideme Act (1 of 
1073) from gnmg evidence of (bis adn »»iou to 
him 1st because the defendants’ statements, 
having been made in presence and hearing of the 
plaintiff, could not be regarded as confidential or 
private , Sod, because those statements did not appear 
(0 have been made to the attorney exclusively in his 
character of attorney for the defendants but to hare 
been addressed to him also as attoruey for the plain* 
tiff Mbuon Bajbb Uaboon Masombd V ASSUD 
Eabim . I L. B., 3 Som , 81 

2 - - - — Prtit/effe, Exlent 

of— How far tolxctior bound io dxtcloee comniMnica* 
Iton made tn course of emplouxntnt — Attornejf and 
cheni-Mx-tdence Act fl of J872J, t 126 — The law 
relating to professional communications between a 
solicitor and a client is the same in India as in 
England It is not every communication made hy a 
client to »u attoruey that is privileged from disclosure. 


he IS bound to disclose the name of his client, on 
whose behalf he claims the pnv ilege I he mere fact 
that the cUent’a name had been communicated to him 
in the course aud for the purpose of his employment 
as solicitor by another client, affords uo excuse, unfess 
it was communicated to him confidentially, on the 
express understanding that it was not to be disclosed. 
Bi^ a sdicitor is not at liberty, without his clieut’s 
express consent, to disclose the nature of his profes* 
biomI employment S 126 of the Indian Evidence 
Act protects from publicity not merely the details of 
the business, but also its general purport, unless it be 
known alxunde that snch husiness falls within pro* 
vieo I or II to the section. At an interview 
between a solicitor and a client^ the solicitor took 
down a certain statement made by a person named A B, 
who was IQ his client's company, and whose name 
WM oommnnicated to him in the course and for the 
purpose of his professional .employment. A B was 
afterwards tried for dcfamatiou, and the solicitor waa 
10 3 S 


TOL. IT 
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PBrVILUGED C OMMTJiriOATION 

— continued, 

cXiinnuc J by tlie prosucutiou with reforoiico to tho shifcc- 
uicufc iiiiiiio to him by thu iiccuuc d iit livu iibovc interview. 
The solicitor wus naked whetlicr the person who had 
miuh' the Btatement had given Ins name as A Ji. Tho 
solicitor dc'cltncd to answer the(|ueslion on the ground 
of privilege. Held that tho solicitor was bound to 
answer tlio questiou, unless A JI'a name was com- 
municated to him by bis client in coniidenco with 
a view to its not being disclosed, I'uAuji IJiucAai o. 
MoirAN3i.Na Duansixg . I. L. B., 18 Bom., 263 

3. Communicafion to 

Mnkhtars aclinij as pleaders Jor their clients— 
S ride lu'c Act (I oj 1$72), s. J2G . — Tho rcatrictiona 
imposed by s. 120 ot tho Evidence Act in respect 
of what are known as privilcgotl coimnunicati na 
C.xtcnd also to communications made to mukhtars when 
acting as plcadem for their clients. Aiiuas Puada o. 
QcKUK.I^ti’unaa . . I. B. B., 25 Calc., 736 

[2 C. W. IT., 484 

4. Cornmunifation (o 

clerk of pleader— I'hidence Act (1 oj 1872J, 
ss. J20, 127 —I'er IJa>‘i;3Wi:i;, .7.— S. 127 ot tho Evi- 
dence Act (I of 18721 extends to a ci'niinnnication Juade 
to the plc.adcr’s clerk tho same confidential character 
that attaches to a communication to tho pleader direct, 
under e. 12G. Kamesuw.vu Pkusuad r. Asianu- 
TCLisA . . . . I. li. B., 20 Ciile., 53 

i2 C. W. IT., 649 

5. Act II of lS5o, 

s, 2d — Vakil and elient. — S. 24, Act II of 1855, 
does not warratit a vakil's exclusion from the witness- 
box, though it may excuse his auswerins certtiiu ques- 
tions relating to communications betweeu him and 
his client. UooLAtt Jha v, bosJEET Koy 

[16 W. B., 340 

6. _ — . Act II of IS55, 

s, 24 — Hukhtar and elient. — The question whether 
a communication between the accused and witness 
is pi-ivilegcd, is a (luestion of law for tho Judge to 
decide. Comniunicatiims betweeu mukhtars and 
their clients arc not privileged within s. 24 of Act II 
of 1855. QOEBK V. CirANDIlAKAUT CKOOKEEBOaTY 

[1 B. B. B., A. Cr., 8 : 10 W. R., Cr., 14 

7. Prosecutor in ert- 

iiiitial case and his attorney and clerk . — Semile — 
Communications between a prosecutor in a criminal 
case and his attorney, and between the attorney and 
Ms clerk with respect to the case, ai'e not privileged. ' 
In TnE MATTEB OE THE PETITION OP BEMEIOS 

[12 B. L. E., 240 

S. C. Queen i>. Beeiwos . 20 W. B.,^Cr., 61 

8. Sta-tements laid before coua- 

ael— Legal advice, — Statements laid by clients 
before counsol for the purpose of obtaining legal 
advice arc privileged, Muhohebshavt Bezonji v. 
New Dhueumsby Spxnnihq and WEATiNa Com- 
pany .... I. L, B ., 4 Bom., 676 

9. — Letters between Govern- 

ment servants — Lisoovery — Production of docu- 
ments — Solicitor and client — Act XIV of 1892, 
s. 133.— Letters written by one of the defendant’s 


BBITILEGED COMMtFlTlC ATIOIT 

— continued. ^ 

sets ants to another for tho purpose of obtaining 
information with a view to possible future litigation 
arc not privileged, even tbougli they might, under 
the cireumstauecs, be required for the use of the 
defeudaut’s solicitor. In order that privilege may be 
claimed, it must bo shown on tho face of tho alfidavit 
that the tioennients were prepared or written merely 
for tho use of tho solicitor. Hipbo Doss Dey v, 
Secbetaby op Si'atb pob India in Councie 

[I. L, E., 11 Calc., 655 

10. ^ Letters between solicitors 

for various plaintiffs— .d«£-r«ey and client— 
Inspcctii n — Pruduotion — JVaiter of privilege , — 
The plaintiffs resided in England, and sued the 
defendant iti Bombay fi r specific performance of an 
agreement to purchase certain premises. This agree-^ 
meub had been made on behalf of the plaintiffs by S, 
their agent in Bombay . The defendant pleaded that 
by tho terms of the agreement it was provided that 
the deed of assignment should contain a covenant 
by the tlmeo plaintiffs to iudemuify the defendant 
, against any claims vipou the premises that might be 
made at any time by or on behalf of tho representa- 
tives of one iV. The defendant’s solicitor prepared a 
draft assignment which contained this covenant, and 
sent it to' the plaintiff's solicitors (Jlessrs. Pand IF) 
for approval. On the 19th March IStiO TF called 
upon M, the defendant’s solicitor, and informed him 
that ill, the third plaintiff, refused to sign any deed 
which contained the above covenant. At this inter- 
view JV read to P portions of a letter written with 
reference to the proposed deed by illcO- Co (soli- 
citors for the first two plaintiffs) to V, the soliijitor of 
the third plaintiff, and of another letter written by V 
to his client, the third plaiuliff. The defendant called 
upon the plaintiff to produce these letters for iuspec,- 
tion. Held that the letters were privileged, and that 
the fact that portions of them bad been read to the 
defemiant's solicitor was no waiver of tbp privilege 
as regarded the parts which were not read. Eay v. 
PooBUNCHAxD. I’ooNAiiAD . I. L, K., 4 Bom., 631 

11 . Lettars by clieat to solicitor 

— Discovery — Aff davit of documents — Sufficiency 
of ajffdavit — Further affidavit — Inspection of docu- 
ments— Practice. — Where in an affidavit of docu- 
ments privilege is claimed for a correspondence on the 
ground that it contains instructions and confidential 
communications from the client (the plaiutiffj to his 
solicitor, it must appear not merely that the corres- 
pondence generally contains instructions, etc., but 
that each letter, cofltaina iustructions or confidential 
communications to tho attorneys with reference to the 
conduct of the suit. Bemicke v. Graham, 7 Q. B. D., 
400, followed. Oeientae Bank Coeeoeation v . 
Beown & Co. . L L. E., 12 Calc., 285 

12 . — Statement in petition to 

Magistrate — Defamation. — Held that, under the 
circumstances of the case, the allegations contained 
in a petition presented by respondent to the Magw- 
trate acting in his administrative^ capacity cannot be 
regarded as a privileged communication made m the 
course of judicial proceedings j and it being provea 
that the~allegations so made were made with smister 
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— concluded ^ 

motive and malicious intent on, and that the; were 
irrelevant to the occas on the appellant was entiGed 
to some substantial damages. Cbowdhb? GnOBDUTT 
SiKdE V OoPAB Bass 1 Agra, 33 

l 3 Statement to piinchayet — 

Illegal conticUonJor defamation — Where a person 
called upon by a punchayet convened by the com 
plainant s iclatives to explain why ho had made a 
defamatory remark concerning tho complamaut made 
-a statement by way of explanation — Held that such 
statement being privileged a convict on for defama 
tion for making ^uch statement was illegal Ik be 
Govikdappa Katab I L B , *2 Mad., 38 

14. Petition to Revenue OMcer 

— Defamation — • Pre«ump{to«s a» to malice — 
'Certain raiyata in a zamindan village addressed a 
petition to the tehaildar praying that the Village 
Munsif m ght be retained 1 1 office notwithstanding 
the zamindar s appl cat on for hia removal The 
petition imputed criminal acts to tl o zemindar vho 
now sued the petitioners for damages ou the ground 
that the pet tion contained a false and malicious libel 
It Was found that in fact the commun cation was 
made Iona fide and that there was some ground for 
some of the imputations Held the petit on was 
a privileged communicatiou and the alleged libel was 
sot actiosi^Ie The question nhen m^ice may bo 
presumed, discussed Vekeata hABAsiuBA o 
Eotayta . I Ii H . 12 Mad 374 

16 Communication by a servant 

of a company to one of his subordinates as 
to another subordinate— JDe/'awia^fon — Ir an 
action for damages for defamation brought by a 
brewer recently e ployed by a brewery company 
against tbo local manager of the company the 
defamatory stateu-ents complained of were contaned 
in a letter written by the defen lant to tl e directors of 
the company and a so in a letter written to another 
brewer m the employ of the company m which 
he said that the plaintiff had failed most utterly 
and 1 have been compellcl to infirm him that 
you will take the position of sen or brewer at 
the brewery ' Reid that all these statements 
were in the nature of privileged com nun cations 
LBlsnuAK r Hollakb L Ij B , 14 Mad., 61 

10 Letter frombuabandtowife 

— Evidence Act (I of 1872) a 122 — Letter taken 
on search of luft s house — On a trial for the offence 
of breach of trust by a public servant a letter was 
tendered m evidence for the pr secution which bad 
been sent by the accused to bis wife at Foudicherry 
and had been found on a search of her house made 
there by the pol ce Reid that the letter was not in 
admissible lu evidence against the accused as 
being a privileged communication b 1^3 of the 
Evidence Act was not applicable Qxtebh Eufbess 
r DoKAanvE I L 22 Mad., 1 

PmVTT COUWCIL 

See Cases ttndbb Affbal to Pbitx 
Council 


PRIVY CODNCIL-co»cf«(fed 

Decree of— 

See Cases uhdbb Execution op Decbee 
— ObDEBS and DEOEBES op PaiTY CoUK 
cm 

Rzecution of decree of— 

Cases uhbsb Execution opDecbee— 
Obdebs and Decrees op Pbitx Coun 
cm 

bee CASES UMDEB Limitation Act 1877 
AST 180 (1859 s 19) 

See Mesne Pbofits — Assessment in Exb 
CUTION AND bUlTS FOB MeSNB PBOPITS 

(5 R L R , 605 13 Moore’s I A , 490 
18 W R 30 
23 W B., 449 


PRIVY COUNCIL APPEALS ACT <VI 
OP 1874) 

See Cases under Appeal to Pbitp Couk 
cm 
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Col 

1 Admission to Pbactics 7091 

2 Rbcobd Fbspabation op 7091 

3 Appeals fbom Inteblooutobt Ob 

DEBS ^091 

4 Enlaboino Time POB Appeal 7092 

5 Special Leave to Appeal ''0D2 

C Leave to defend Appeal 7097 

7 Cross appeal '‘098 

8 Valuation OP Appeal 7099 

9 Stay op Pboceedinqs in India 

PBNDiNQ Appeal 7101 

10 Withdrawal op Appeal 7103 

11 IHBOLTENCF OP APPELLANT 7104 

12 Dbatu OP Pabtf ON Rbcobd 7101 

13 Substitution op Appellant 7104 

14 Dismissal op Appeal pob Want op 

Prosecution “lOS 

16 Rbstoeation OP Appeal 7106 

16 Remission op Case to India 7108 

17 Practice AE TO Objections 7 00 

18 Eettvob op Appeal 7113 

19 Questions op Fact 7113 

20 CONCUBRENT JUDOUBNTS ON FACTS 7117 

21 Rb uearino . 7124 

22 Leave to bbino pbesu Suit 7125 

23 EKPoBCiHa Execution of Obdeb 7126 

21 Costs > 7126 

26 Cbiuinal Cases 7130 
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PEIVY COUNCIL, PEACTICE OP 

— continued. 

See Cases rNDEB Aepeai to Paivr Coen* 
on — P eaotioe akd Pboobdube. 

1. ADMISSION TO -PRACTICE. 

1 , ; — Eules of 31st of March. 1871— 

Vakil of Sigh Court. — The words of ss. 2 and 3 of 
he Rules of Slat March 1871 are such that the classes 
jf persons to be admitted to practise in the Privy 
Council must be either solicitors or others practising 
lU Loudon, or solicitors admitted by the High Court 
.n India or in the Colonies, respectively, and have 
iot left an undefined class admissible at the dia- 
3retion of the Judicial Committee. In the matteb 
ys THE petition Op TWIDAXE 

[I. L. E., 16 Calc., 636 
L. E., 16 I. A., 163 

2. RECORD, PREPARATION OF. 

2, Decision limited to one of 

several issues of law — Omission of immaterial 
matter in f reparation of pt inted book, — In a suit in 
which the original Court had framed and decided 
several issues, the High Court on appeal confined 
their decision to the questions which in their opinion 
governed the case, leaving other issues undecided 
as not affecting the result after the decision to 
which they had come. Afterwards the suit wns 
admitted to appeal in conformity with s. 603, 
Code of Civil Piocedure. In the preparation of 
the printed copy of the record the question arose 
whether the copy should be made of the whole 
record, or of only so much of it as was mate- 
rial to the conectness of the High Court's deci- 
sion, 'Iheir Lordships directed that only so much 
of the original record as bore upon, and was mate- 
rial to, the questions decided by the High Court, 
and the subject of the appeal, should be printed 
in the copy. Venkata Scbita Mahipati Ram 
KeISHNA RAO V. COHBT OP Wabds 

[I. L. E., 20 Mad., 395 
L. E., 24 I. A., 184 

3, APPEALS PROM INTERLOCUTORY ORDERS. 

3, — There is no law 

which requires a suitor to appeal from interlocutory 
orders under penalty of forfeiting for ever the 
benefit of the consideration of the Appellate Court. 
The Privy Council have in many cases corrected 
erroneous interlocutory orders on the appeal of the 
whole cause coming before them. Moheshue Singh 
V, Goveesmem op India 

[3 W. E., P. C., 45 : 7 Moore’s L A., 283 

Sheonath alias Bueeay Kaka V. Eamkath 
alias Chotay Kaka 

[I Ind. Jur., N. S., 101 : 5 W. E., P. C., 21 
10 Moore’s I. A„ 413 

FOEBES 13 . Ameeboonissa Beghji 

rX Ind. Jtir., N. S., 117 
5W.E, P. 0.,47 
10 Moore’s I. A., 340 


PEIVY COUNCIL, PEACTICE OP 

•—contiftaed, 

4. ENLARGING TIME FOR APPEAL. 

4. — Jurisdiction of Judicial 

Committee as to, application to enlarge 
time fom appeal — The Judicial Committee have 
no jurisdiction to entertain an application for 
extension of time to appeal until the petition of 
appeal is lodged. Where it appeared that an inquiry 
was pending before the Master in the Court below', 
arising out of the decree which was the subject of the 
appeal, the result of which might renderi the prose- 
cution of the appeal unnecessary, the J udicial Com- 
mittee enlarged the time prescribed by Rule 5 of the 
Order in Council of 13th June 1853 for prosecution 
thereof, until further ordei', Gungadhub Seab v. 
Raddamoney Dosseb , 6 Moore’s I. A., 209 

5. SPECIAL LEAVE TO APPEAL. 

5 . — _ JPovm of petition— Amendment 

of a petition too general and vague . — It is incum- 
bent upon a party applying for special leave to appeal 
to set out in the petition a full statement of the 
facts and legal grounds^ to show that there is a sub- 
stantial case on the merits, and a point of law in- 
v'olved, proper to be determined by the Appellate 
Court. A petition for special leave to appeal con- 
tained a general statement of the pioceedings in India, 
and an averment that they were irregular and eoa- 
trary to law. Such petition ordered to be dismissed 
or to stand over for amendment as being too general 
and vague. On the amended petition, stating in de- 
tail the facts, and specifically showing legal grounds 
of objection to the decrees and order of the Court 
below refusing leave to appeal, special leave to appeal 
was granted. Goeeb Monee Dosseb 13. Jugght 
iNDEO Naeain Chowdey . 11 Moore’s I. A., 1 

6. Application for special leave 

— Omission of material facts — Costs. — A petition 
for special leave to appeal being ex-parte> it is a uni- 
versal and most important rule of the Court that 
every fact which is material to the determination of 
the question raised upon the petition should be truly 
and fairly stated, and where there is an omission of 
material facts, whether it arises from improper inten- 
tion on the part of* the petitioner, or whether it arises 
from accident or negligence, still the effect is the 
same, if the Court has been induced to make an order 
which, if the facts had been fully before it, it would 
not, or might not, have been induced to make. Where 
the Court was of opinion that therehad been no inten- 
tional misrepresentation, and that there had been 
delay on the other side, it discharged an order giving 
special leave to appeal where an important fact had 
been kept from the Court, without costs, remarking 
that it would have thought it right, whether the 
mistake was intentional or not, to have given costs, 
had it'not been for the delay, Mohun Ladd Sookgd 
13 . Bebee Doss . . 8 Moore’s L A., 193 

■y, Incorrect states 

ment of facts — Incorrect statement as to valuation, 
— In this case the Privy Council originally gave leave 
to appeal, piovided satisfactory evidence were sup- 
plied by the appellants to the Registrar of theSuddor 
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6. SPECIAli LEAVE TO APPEAL— MJiiinue* 
Court that the real or market value of the land in 
fl.unntp exceeded BIO 000 This order, was snbse- 


attended to 
Dobs Dutt 

8 . 


Mohun Loii SoOKtJL t Debb« 

. 2 W. E., P. c., 9 

[8 Moore’a I. A , 492 
— Eeahons omitted in order 


order of admission to review, the mere omiasiun to 
record them was not held a ground for granting 
special le-»ve to appeal from the order or from the 
decree, which was subsequently made SHAKSitt 
EASBH l. BULTfAST blNOn Er PABTB SSAMAlt 
^ i» T r» ow aaft 


Basse 


LL. R.27 Calc, 333 
[L. E. 27 L A , 79 
4C.W.N..203 


9 . 

appeal— J 
leave to sp 
may, as a n ^ * 
to dismisi the appeal 
dhubUoss. 


SntKABSitr Quosb t. Hollo 
6 Moore’s L A.r207 


■ , ‘ter not 

■ ■ /r.cdl. 

. w Majesty 

' sinctly an 

^ under the 

reserrations contained m d A ^ "ill IV , c 41, 
advise Her Majesty to .raut the petitioner leave to 
appeal MoBQAir 1 . Lsboh 2 Moores I A , 428 


Charter of 1862, unless the petitioner has applied to 
the High Court for such Icaie and has been refused 
GuNOowA Koue Maldpa r Ebawa KdUKtfooAPA 
[13 Moore’s L A , 433 

12. Special leave where appU 

cation m India not made within tune — 
Order gtvxng tniereei on amount of decree — Leave 
to appeal was granted on payment of costs from au 
order of the Sudder Court at Bombay demteingiu 


the Order in Council of 10th April 1838 ElB£LAin> 
V, Modes Pestonjbb Euoobshbdjbb 

[3 Moore’s L A., 220 


PEIVY COUNCIL, PEACTICE Off 

—continued. 

6 SPECIAL LEAVE TO APPEAL — continued. 
IS, Alteration of 


April 1838 from the date of the decree having ex- 
pired, special leave to appeal from the original 
decree and the order refuging a review was allowed. 
xooEKDBO Chdksbb Qhobb V Mahohed Edsotp 
[ 12 Moore’s I A., 107 

14. Case under appealable 

. . ceding appeoh 

. al granted, not- 

been made for 

such leave to the Court below, upon the allegation 
inch under 

. . and being 

the Court 
ed, yet the 
the appeal* 

able amount Mptusawmt Jaoatbba YbitafA 
NAIZBB V VsyEATAB^ABA VStriA 

[10 Moore's I. A., 313 
1 lad. Jur., N. 3 , 205 

15. Leave granted 

on fermt Frounon for pagnent of eompintaiion 
agreed on — Where the Court grants leave to appeal 
under the general jurisdiction of the Queen m 
Council, it Will impose such terms upon the 
party applying as the special circumstances of the 
case leqnre. Appeal admitted __ from an order 
confirming the report of the commissioners la a 
partition suit, although the appialable value was 
under HIO.OOO, the amount prescribed by the Order 
in Council of the lOth April 1838 The petitioner 
(the plaintiff) had offered to compensate the defen- 
dant if the report of the commissioners was varied 
The Judicial Committee, in granting leave to appeal, 
put the petitioner upon terms of lodging in the 
Council i^ce, within four months, a certificate of 
recognisance to the Queeu in the sum of £l,t00 for 
such compensation and costs as might be awarded. 
Itt BE SiBBABAiH Ghobe 5 Moote’s L A., 323 

16. • Value of the 


on calculation by the Zillah Judge to au amount 
under that sum, and the finding on the merits was 
for the plaintiff for such reduced sum. In a cross- 
appeal the Sudder Court dismissed the entire claim, 
and, on the ground that the matter in dispute was 
under the appealable value, refused leave to appeal to 
England On special petition, leave to appeal was 
granted, the appellant claiming to open the question 
of the value of the subject-matter in question 
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5. SPECIAL LEAVE TO APPEAL— coniwiweii. 

calculated by the Ziliah Judge. Pkannath Eot 
Chowdhey «. STJBHOMO'XBE 

[7 Moore’s L A., 653 

17. Important prin- 

ciple of law involved, — Where au important prin- 
ciple of law was involved in the decisionj special leave 
to appeal was granted, though the amount of damages 
recovered was under the appealable value. Eogees 
V. Eajendbo Duxt 

[2 W. R., P. C., 51 ; 8 Moore’s L A., 103 

Kebakoosb V. Beooes 

[8 Moore’s I. A., 339 : 4 W. R., P. G., 61 

18. Question of public 

impo7'ta7ice. — W\w:ve a question of great public 
importance arose, special leave was granted, tnongh 
the subject-matter in dispute was under Hi 0,000. 
SUMBHOOEAIiIi GlBBHtTEEAEE ti. COEEECTOE OB 

Stjeat . . . . .8 Moore’s I. A., 1 

[4 W. B., P. C., 55 

19. — ■ Question on'tohich 

the decison of many suits depended. — Special leave 
to appeal given in a case involving a question of 
tenure service, called chakeran, although the subject- 
matter in dispute was below the appealable value ; 
there being many other suits depending on the deci- 
sion of the case. Jotkissek Mookeejee r. Coi- 
lEOTOB OE East Buedwan 8 Moore’s L A,, 205 

20. Leave gra^itedon 

terms as to payment of costs — Question of jurisdic- 
tion.— Tt\e Supreme Court, in overruling the objec- 
tions to the jurisdiction of the Court, refused leave to 
appeal, the subject matter of the action being trifling 
and under the amount required by the rules of the 
Privy Council. On petition, the Judicial Committee 
granted leave to appeal, but upon terms of the East 
India Company paying the respondent’s costs of the 
appeal, to enable him to appear, to prevent the ques- 
tion being argued ex-parte. Sb oobee r. .1 todow 

[4 Moore’s I. A., 353 

21. Leave in suits consolidated 

by consent — Valuation. — Special leave to appeal 
granted in a suit wbicb had been consolidated by 
consent of both parties. A defendant to a suit, having 
adopted a certain valuation, cannot in the same suit 
object to that valuation, Keisto Indeo Saha v. 
Hheomobee Dossee . . L. R., 1 1. A., 84 

22. Decrees of the High Court 

made on cross-appeals — Procedure.~Tb.e High- 
Court passed a separate decree on a cioss-appeal iden- 
tical in terms ^vith those of a decree passed on the ap- 
peal in the same suit. Prom the latter decree an appeal 
to Her Majesty in Council was then declared by the 
High Court to be admitted under s, fi03. Civil Proce- 
dure Code, But the defendant’s application to have 
his appeal from the decree on the cross-appeal similarly 
admitted was refused. The Judicial Committee was 
of opinion that special leave should be granted to 
appeal from tins decree, widiout further security 
being required than had already been taken in respect 


PRIVY COUNCIL, PRACTICE OP 

— continued. 

5. SPECIAL LEAVE TO APPEAL-^contthued. 

of the appeal in the other. Mtthahm4.J) Ikeam-hd- 
xiiH r. Najiban . . . I. L. B,, 19 AIL, 95 

[L. R., 23 I. A., 167 

23. -Leave on appeal from a 

decree not final — Practice on erroneous cotisirua- 
tion of Charter. — On a special application to the 
King in Council, founded on the fact that the pre- 
vious uniform practice of the Supreme Court at 
Madr.is, though upon an erroneous construction of the 
Charter, was to admit only appeals upon a final 
decree, leave to appea 1 was granted by the Privy 
Council. East India Combanv d. Aiiv 

[7 Moore’s I. A., 555 

24. Order as to custody of cbild 

— Child with Christian father and Mahomedan 
mother. — Special leave to appeal allowed from an 
order of the High Court of Judicature for theKorth- 
West Frounces of India, by which order an infant 
daughter was taken from the custody of her mother, 
a Mahomedan, on the gi onnd that the minor’s deceased 
father had been a pi ofessed Christian, and her mother, 
who was, as the Court held, living in adultery, was 
inducing her daughter to adopt the f.iith and habits 
'of a Mah- medan. Liberty given, pending the hearing 
of the appeal, to the petitioner to apply to the High 
Court to have access at suitable times to her daughter. 
In the mattbe oe Skinnee alias Nawshaba 
Begum . . . .18 Moore’s I. A., 532 

. 25, Order as to important ques- 

tion of law. — Spepial leave to appeal was granted to 
try the question whether, under the Registration 
Act, 1871, a Ziliah Judge can review an order of his 
own Court refusing to register a document. Eeasut 
Hossein V. AbdoobitAH . . L. R., 1 1. A., 72 

26. Appeal from Non-Regula- 

tion Provinces — iitat.3 4*4 Will. IV., c. 41 . — 
No provision by Statute or Charter being made for 
appeal to Her Majesty in Council from judgments of 
the Court of the Judicial Commissioner of Oudh, 
created on the annexation of that kingdom in the year 
1858, the Judicial Committee, to prevent the denial 
of justice, admitted an appeal under Stat. 3 & 4 
Will. IV., c. 41. Samk Ram v. Aziir An Beg 

[1 lad. Jur., O. S., Il7 ; 8 Moore’s I. A., 370 

27. — Order suspending pleader 

for misconduct — Act XX of 1865. — The High 
Court, acting regularly within its jurisdiction, sus- 
pended. .a pleader from practice for misconduct. The 
Judicial Committee, nob being prepared to say, from 
the materials before it, that the High Court’s con- 
clusion on a pure question of fact was wrong, refused 
to grant special leave to appeal. It would not have 
followed, even if more doubt had been entertaiued on 
such a question, that an appeal would have been 
granted against J udges so acting. IN THE mattEU 
OE Quaeev 

[I. L. B, 2 AIL, 611 : L. K., 7 I. A., 6 

28. —Leave to appeal on tei’ms— 

Counter-pet ition to tevoke leat^e.—Iwiivo to appeal 
on an ex-parte application was, under the special 
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Ao Bkcp »t»o, .w. , - li 

feet the security or proescute the &ppe^ The 
respondents on beiug served nith the order a>dmttting 
the appeal, died a counter petition to re\ok6 the 
leave granted to appeal The Judicial Committee 
under the ciicumstancea, there haring been great 
dela^, made an order putting the appellant upon 
♦r>* n r.« iniininn> hiR Tictition o£ appeal withm an 


UastePs office, reservmg the costa of the application 
to reioke the leave to appeal until the hearing 
^HcKsuaa » WaiaiACE 6 Moore’a L A., 372 

29. Time for making appltca 

tioa — AppUcaUon nttnepro iuncSpectal appeal, 
frnm order on — JiidqmenU of lorcer Court 


Au Kallt Kisuek Thasoob 

[la B. L B., P. 0 , 107 ; 18 W. B , 299 

go — Appltoatton 

»Knc pro iuno — Leare to appeal pranlei vxtkout 
authority — Preliminary objection —An objection 
"that an appeal has come before the Judicial Com* 
mittee without proper authority ought to be taken at 
the earliest momeut, but may be entertained at any 
stage of the appeal, and is uot unfrcqueutly heard 
when the appeal is called on and before the argu* 
ments on the merits have commenced. Au appeal 
being called on, and before the lase was gone into oo 
the mcriffl, the obiection was taken by the respondent 


it was competent to the Judicial Committee to grant 
such special leave, but leave was refused under the 
particular circumstauces of the case. Qajadhab 
P sBSAS V Widows os Euau Ali Bbo 

[16B L.K.,P,0,22l 

, L B., 2 I. A., 205 

6 LEAVE TO DEPEND APPEAL. 

3L Appeal by one of two de- 

fendants severed in defence— Al/rrwoLie 
liabtUii/ — T«o sets of defendants severed in their 
defence (their luterests luiolving an alternative as to 
which was responsible to the pUmtiffj, aud the Cbart 
below fi\cd one sut of the defendants mth liability 
On au appeal in which the plamtiffi was made sole 
respondent, the other defendants were held entitled to 
appear, and to lodge a separate case Ea|t iHDia 
CouPAirr r Robebtsok . 7 LToore's I. A., 331 


PRIVY COUNCIL, PRACTICE OF 
— continued 

6, LEAVE TO DEFEND APPEAL— conefnded 

32 Allowing respondent to 

defend after great delay la appearing. — 
Leate on terms — Where the resp ndent did not 
appear, the appeal was after two jears set down for 
heanng ex-parte Before the hearing, the respondent 
appeared, and moved under specul circumstances to 
Dostponc the hearing for six mouths to enable him to 


[5 Moore’s L A , 447 

33 Delay of respondents in 

entering appearance -Srtzue of peremptory 
nolice on respondent — No appearance having been 


[4 Moore’s I. A., 201 
7 CROSS-APPEAL. 

34 AdmiBBion of orosa^app'^al 

after time— .iJmisst n on 'conditions —A cross* 
appeal from a decree of the Sudder Court lu India, 
although uot interposed within the pioper time, ad* 
nutted upon conditions (i) of the principal appeal 


£8 Moore’s LA, 498 
35 ■ AltstaJce of res* 


respondents being mistaken in the practice of the 
Jndimal Comn ittee upon a cross appeal Such cross- 
appeal directed to bo i rosccuted and beard up n one 
printed case if the principal appeal was proceeded 
with, but in the cient of the principal appeal being 
dismissed for want of pi osccution, liberty was reserved 
to tho mpoadents to prosecute tbe cross appeal as a 
separate appeal Naita Nabain Rao r Ucbbeb ** 
PoBXliuAo 6 Moore’s I A., 434 

36 Leave given at hearing to 

bring cross appeal in order to open out 
whole deocee~Jppial from pari ofdtcrtt — In 
on app al from part of a decree the whole decree u not 
open to the rcspondints Under the peculiar circum 
Btauccs ofthis case, howcier, leave was given to present 
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7. CIIOSS-APPEAL— 

a croi3-appc-!vl, ami tbc iippcllantj not objecting, the 
appeal Wild licaitl from the whole decree. Mina 
I loiEi; r, OoiTOu.iJt- 

[2 'W. R., P. C., 4 : 8 Moore’s I. A., 400 

S, VALUATION OF APPEAL. 

37. Mode of valuation — .dppeal 

t(j l^rivp Council — Appealable value — Stamp on 
plaint — Benp. Jtep.X of 1S29, j. iT.— In Oatimating 
the appialable \ttluc for an appeal to the Privy Coun- 
cil by order of 10th April 18dS, ri:., RIO.OOO, rccarcl 
ahoulel he had to the whole matter involved in the suit, 
and not to the vjilue of a fractional part of the property 
sought to be recovered. A suit ^vas brought to recover 
a zamindari in the poascssiou of diliercnt persons under 
deeds of sale in execution of a decree. The value of 
the property was, by Be'tigal Regulation X of 1829, 
stated in the plaint to be Rl 1,325. The Sudder 
Court upheld the sales so far as related to the claim 
of some of the defendants. Thu other defcnd.aut8 
applied for leave to appeal to England, which the 
Sudder Court refused, Oa the ground tliat, as tbc 
value of their portion uas only 118,215, it was not 
within the appealable value ; but this construction 
was overruled by the Judicial Committee, and have 
was gmnteel to appeal. (2“<^^^~'7hethcr the stamp 
ou the plaint required by Regulation X of 1829, 
s. 17> being for fiscal purposes only, is conclusive of 
the value of the property sued for. Ajiei-'>'A Kba- 
'roo>' r. Rabuauenod Missi.n 

[7 Moore’s I, A., 261 

38. - - - - Test of value of property - 

Market value — Appeal to Frivy Council. — By Ben- 
gal Rcgulatiou X of 1829, the test of the value of the 
property iu suit is the selliug or market value. 
Monos Laol Sookoo r. Beuee Doss 

[8 Moore’s I. A., 183 

38. Case under appealable value 

unless by addition of interest after decree — 
Discretion oj' Judicial Comwi^^ee.— Leave to appeal 
to the Privy Conucil is to be given in cases where the 
petition is presented within the presuibed period, 
and the value of the matter iu dispute in the appeal 
amounts to RIO, 000, including interest up to the 
decree. The grant of leave to appeal in cases where 
the specified amount of 810,000 cau only be reached 
by the addition of interest su^equent to the decree 
is in the discretion of the Privy Council. Sittees- 
CHUITDEB Roy r GUNES CHONDEB. StrSNOBOYEB 
V. SUTEESOUDNDEB RoY. GOOBOOBEBSAD KhOOHD 
1’. JlTGGTJT ChTJKDEB 

[3 W, R., P. C,, 14: 8 Moore’s I. A., 104, 

165, 160 

, 40. Abandonment on appeal of 

part of amount of claim — Reduction of claim 
to below prescribed limit of appealable amount . — 
The defendants, having a bond Jide intention to 
appeal in respect of the whole amount decreed, obtained 
the certificate and admission of their appeal as 
competent within the* Code of Civil Procedure. 


PRrVTT COXJirciI,, practice op 

— continued. 

8. V.AJ^UATION OP APPEAL-conbnued. 

Aftenvards, in their printed case and at the hearing, 
they withdrew part of their appeal, reducing, by m 
doing,_the amount in dispute to one below the limit 
prescribed for appeals, where there is np special leave 
obtaiued. Meld that this did not render the appeal 
incompetent. Kaiea Sisgu t. Pabas Bait 

[L L. R., 22 Calc., 434 
E. R., 22 L A., 88 

41. Addition of costs of suit to 

principal sum — Appealable value — Appeal to 
Fricy Council. — CoAs of suit cannot be added to the 
principal sum and interest in calculating the appeal- 
able value of 810,000, the amount restricted by the 
Order in Council of the 10th April 1838. Dookga 
D oss CnowDEY r. RAUASAirrn Chowbey 

[8 Moore’s I. A,, 282 

42. Actual value of property in 

suit — Valuation in plaint— Evidence. — Appeal ad- 
mitted iron) the Sudder Court at Calcutta in a case. 
where the land sued for was laid iu the plaint as 
under R10,t00 upon evidence stating the value of the 
property much to e.xceed that sum. Godeviosey 
Deuia r. Abdooi G 0 b>'y . 8 Moore’s I. A., 2^S 

43. Valuation in 

plaint — Evidence.— Iho amount of the stamp upon 
the plaint is not conclusive of the value of the 
subject-matter of the suit. By the procedure of the 
Native Courts the value of the suit for the purpose of 
the stamp duty is assessed at three times the annual 
reut payable to Government in respect of the pro- 
perty sued for. Meld, on an ex-parte petition for 
leave to appeal iu a case iu which the value was laid 
iu the plaint as bemg under K10,000, that as the . 
calculation was estimated with reference to the stamp 
duty only, leave to appeal would be granted condition- 
ally upon the production of satisfactory evidence in 
India by the petitioner, and transmitted with the 
transcript, that the real or market value of the pro- 
perty exceeded 810,000, otherwise the leave granted 
to be null and of no effect. Mohuit LaIiL Sooeitii v. 
Bebee Doss . . 7 Moore’s I. A., 428 

- 44. Consolidation of suits 

under appealable value — Staf. 21 Geo. ITL, 
c. 70, s. 21. — Upon the construction of the Stat. 21 
Geo. III., c. 70, s. 21, it was held that two suits feach 
for less than SoO.OOO, but both for more than that 
amount), in which separate judgments were given, 
could- not be consolidated for the purpose of permit- 
ting an appeal to the Privy Council ; each judgmrat, 
when pronounced, having been final and conclusive. 
MAHOirED.UBDOOBEAH V. MOTEEOBUND 

[5 W. R., P. C., 34 ; 1 Moore’s I. A., 363 

46 . - Several suits each under 

appealable value— j^hiVs as to same queHion of 
law — Leave to appeal granted on condition. — -Five 
separate suits were brought by the same plaintiff 
against the same defendants in which the same ques- 
tion of law was raised. The amount involved in each 
suit was under Rlu,000, the appealable value, ah 
though in the aggregate the amounts claimed exceeded 
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thftt sum Leave to appeal iu the suits vas granted 
upou the undertaking that the parties consented 
within two in6nths> by aproccediog before the Sadder 
Court, to abide by the decisi u of the Piivy Couneil 
in the first appeal, as governing the four other 
appeals, when the Begistrar of the Sudder Court was 
to transmit only the transcript of the first suit 
otherwise the five transcripts to be remitted in the 
ordinary course Gopal Laii Thikoob x Tbluk 
CBr 2 n>£s Bai . 7 Moore’a I. A., 5d8 

9 STAY OP PROCEEDINGS IN INDIA 

PENDING APPEAL 

46. Eefusal to stay proceedings 

— Appeal specially adtA\Ued by Prtvy Coxnexl — 
By a decree of the Sudder Court at Calcutta a suit 
was reii anded to the Zillah Court to be tried de noco 
t 
\ 

the appellant applied to the Eigh Court at Calcutta 
to stay proceedings pending the appeal to England, 
oa the ground that the decision of the Appellate 
Court would goiern the (question at issue which 
application that Court refused The appellant then 
presented a petition to Her hlajesty m Council, and 
Mphed sx parU for tlie same relief, but the Judicial 
Cfommittee, in the respoudent’s absence, refused to 
make any order, though without prejudice to the 
petitioners further apphcatior when he had served 
the respondent PBHtASB Seik t BaooDOo Su«oh 
i [10 Moore’s I. A , 78 


fn the party applvinr unfesa the delay ashed tot be 


that Court from the ZilLli Court for the Inal of 
issues framed in accordance with the provisions of 


^pealed from that decision, presented a petuion to 
Her Majesty in Council praying that all proceedings 
in the remanded suit might be stayed till the pending 
appeal had beed heard, the Judicial Committee, 
without detcrmming the question of their ngbt to 
interfere in such circumstaucci, held that the peti 
tioucr had not shown any such injury, or used such^ 
expedition as entitled him to ask for a stay of proceed* 
lugs Quesre -Whether, where an order has been 
made by the superior Court below refusing to stay 
proceediDga, aud such order is not specially appeal^ 


PErVY COUNCIL, PEACTICE Ol* 

— eontmaed, 

9. STAY OF PROCEEDINGS IN INDIA 
PENDING APPEAL— coniiBued 
{rom. the Judicial Committee have any authority to 
interfere, though an appeal is pending before them 
from a previous order of the supenor Court mg d e la 
the same suit, remitting the cause back to the luf enor 
Court before which it is pending Sidheb Nuzoa 
Ally Khab v Oojoodhyabam Khan 
(10 Moore'e I A., 322: 1 Ind. Jur., N. 8 ,18& 

48. Stay oferecutioa— ^yjiftca* 

fton lo set aside order of Court in India for execu 
iion pending appeal — An application 1 1 rescind an 
order of the Sudder Court at Madras for the execution 
of a decree pending an appeal, and for an order to 
stay execution, refused on the ground of the length 
of time that bad elapsed from the making of the 
order, and the probability of its having been acted on 
in India In bs Bomuabanjbs Babaddb 

[6 Moore’s I. A , 29E 

49. — Stay of proceedings on re- 

cognizances— .iianrft;n«»e»< of appeal— Faca* 
<io» ofiecogni’ance pending appeal — Recognizance 
entered into to abide the detenDination of an appeal 
vacated upon petition of the appellant upon the 
abandoment of the appeal Ksed t Goubuoney 
Pabsb 6 Moore’s I. A , 490 

50 ‘Eefasal of order stnying exe- 

cution where aeoree was not yet appealed 
to tba Privy Council, but leave to appeal 
from interlocutory orders in ezeoutton 
Sttuatid— Security J or performance of order to he 
t»ade by 3er ilaiesty »» Cowacit -Cttii Procedure 
Code, 1652 s,605—lntmatxonto Comt leloti —A 
party to a suit in an Appellate Court, who had 
obtained leave to appeal from its decree to Her 
Majesty iQ Council, petitioned for the ndcr of the 


stay of execution, an intimation was made by it to the 


of all money paid into the Treasury la obedience to- 
the decree OtrfAes A’azir HZt EAan v Oojoodhya- 
ram Skan, ZO i/eore’t I A , 323, and Jartulool 
Batool Y Zfofisinee Reyutn, 10 Moors’* I. Ju lOd, 
referred to Inpeb Ehuabi r. Jaipal Eouabi 

[L L. B , 14 Cala, 298 
L.E.,14XA.,1 
61. Cici/ /'ro ce- 

dars Code C18S2J, s. 60S, sul’i. fej — The High 
Court hav mg, under s C03, snb a, (a), of the Civil 
Procedure Code, declared the admission of au appeal 
from their decree, refused an order, applied for uuder 
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7. CROSS-APPEAL— 

a cross-appeal, aiul the appellants not ohjtclhij:, the 
appeal was heard from the whole decree. SIvifA 
UOVBK r. OoXTOUAJt- 

[2 W. R., P. C., 4 : 8 Mooro’s I. A., 400 

S. VALUATION OF APPEAL. 

37 . Modo of valuation— 

fo /'rt'ry Council — Appealable nilue — Stamp on 
plaint — Benp, Itcp. X of 1S2'J, t. i~.— In estimating 
the appialable %al«e for an appeal to the Privy Coun- 
cil by order of 10th April 189S, i RIO.OOO, regard 
should be had to the whole matter involved in the suit, 
and not to the value of a fractional part of the property 
sought to be recovered. A suit was brought to recover 
a zainiudari in the possession of different licraons under 
deeds of sale in evecutiou of a decree. The value of 
the i>ropcrt\ was, by Bengal Regulation X of 18:10, 
stated in the plaint to be 1111,395. The judder 
Court upheld the .-ales so far as related to the elaim 
of some of the defendants. The other defendants 
applied for leave* to appeal to England, whiph the* 
Sudder Court refused, on the giouud tliat, us the* 
value of their portion was only R8.91o, it was not 
within the appealable value ; but this construction 
Wits overruled by the Judicial Commiltee, and leave 
was granted toappeal. Qutrre— Whether the’ stamp 
on the* plaint required by Regulation X of 1829. 
s. 17, being for ILcal purposes only, is conclusive of 
the value of the property sued for. Ameek.v Kha- 
TOOK r. RaDUABEKOD iMloShK 

[7 Moor0’8l,A.,261 

38. Teat of value of propei*ty 
Market ralue — Appeal to Pricp Council, — By Ben- 
gal Regulation X of iS29, the test of the value of the 
prope'ily in suit is the selling or market value. 
MonvK Laiil Sookxtl c. Bebee Doss 

[8 Moore’s I, A., 193 

39 . — Case under appealable value 

unless by addition of interest after decree — 
Discretion of Judicial C‘ow»i«7/ee.— Leave to appeal 
to the Privy Council is to be given in cases where the 
petition is presented uithin the presuibed period, 
and the value of the matter in dispute iu the appeal 
amounts to R10,000, including interest up to the 
decre.*. The grant of leave to appeal in cases where 
the specified •amount of R10,COO can only be rciiched 
by the addition of interest subsequent to the decree 
is in the discretion of the Privy Council. StJTEES- 
CHCKDEB Rot l- GvKE 3 CHO-VDEE. STTEKOMOrEB 
c. SUTEESCUEKDEE BOV. GOOHOOEEBSAD KhOOKD 
I*. JVGGUT ChUKOEB 

[3 W. E., P. C,, 14 ; 8 Moore’s I. A„ 164, 

165, 168 

, 40. Abandonment on appeal of 

. part of amount of claim — Meduction of claim 
to below prescribed limit of appealable amount , — 
The defendants, having a bond fde intention to 
appeal in respect of the whole amount decreed, obtained 
the certificate and admission of their appeal as 
competent within the- Code of Civil Procedure. 


PRIVY COUISrCIL, PRACTICE OF 

— continued- 

8. VALUATION OF AVPEAh-continued. 

Afterwards, in their printed case and at the hearing, 
they withdrew part of their appeal, reducing, by so 
doing, the amount in dispute to one below the limit 
prescribed for appeals, where there is no special leave 
obtained. Held that this di<l not render the appeal 
incompetent. Kalka Sikgh v, Pabas Ram 

[1. E. R., 22 Cale„ 434 
E. E., 22 1. A., 68 

41. Addition of costs of suit to 

principal sum — Appealable value — Appeal to 
Pricp Council, — Costs of suit cannot be added to the 
principal sum and intenst in calculating the appeal- 
able value of 1(10,000, the amount restricted by the 
Order in Council of the 10th April 1838. DOOBOA 
Doss CllOWT)nY r. RASIAKAUril ClIOWDET 

[8 Moore’s L A., 282 

42. Actual value of property in 

suit — Tfil uatlon in plaint— Evidence. — Appeal ad- 
mitted from the Sudder Court at C.-ilcutta in a case- 
whero the land sued for was laid iu the plaint as 
under R10,( 00 upon evidence stating the value of the 
property much to c-vcccd tliat sum. GopemokeV 
Debu r. Abdooi. Gdkky . 8 Moore’s L A., 268 

43. Fa I nation in 

plaint — Evidence.— The amount of the btamp upon 
the plaint is not conclusive of the value of the 
subject-matter of the suit. By the procedure of the 
Native Courts the value of the suit for the purpose of 
the stamp duty is assessed at three times the annual 
rent payable to Government in respect of the pro- 
perty sued for. Held, on an ex-parte petition for 
leave to appeal in a case iu which the value was laid 
in the plaint as being under H10,000, that .as the 
calculation was estimated with reference to the stamp 
duty only, leave to appeal would be granted condition- 
ally upon the production of satisfactory evidence in 
India by the petitioner, and transmitted with the 
transcript, that the real or market value of the pro- 
perty exceeded R10,0t,0, otherwise the leave granted 
to be null and of no effect. iloncK Law. Sooktte v. 
Bebee Doss . . 7 Moore’s I. A., 428 

44. Consolidation of suits 

under appealable value— Afaf. 2t Geo. ITT., 
c. 70, s, 21 . — Upon the construction of the Stat. 21 
Geo. III., c. 70, 3. 21, it was held that two suits (each 
for less than R 50,000, but both for more thsn that 
amount), in which separate judgments were given, 
could- not be consolidated for the purpose of permit- 
ting an appeal to the Privy Council ; each judgment, 
when pronounced, having been final and conclusive. 
hlAHOMED.UuDOOEIAH V. ilOTEBCHU.VD 

[5 W. R., P. C., 34: 1 Moore’s I. A., 363 

45. Several suits eaeb. under 

appealable value — Saifs as to same question of 
law — Leave to appeal p ranted on condition. — Five 
separate suits w'ere brought by the same plaintiff 
against the same defendants in which the same ques- 
tion of law was raised. The amonnfc involved iu each 
suit was under Rlu,000, the appealable value, al- 
though in the aggregate the amounts claimed exceeded 
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m the first appeal, as governing the four other 
appeals, when the Registrar of the Sufider Court was 
to transmit only the transcript of the first suit 
otherwise the five transcripts to be remitted in the 
ordinary course. Gop^l LlliXi Thasoob v Tblue 
Chuitdee Rai . 7 Moore’fl I. A., 648 


9 STAy OP PROCEEDINGS IN INDIA 
PENDING APPEAL 

40. Refufial to stay proceedings 

— speetally admitted 6y Prtvg Council — 

By a decree of the Sudder Court at Calcutta a suit 
was re > anded to the Zfilah Court to be tried </e noio 


the appellant applied to the High Court at Calcutta 
to etaj proceedings pending the appeal to Englaod, 
on the ground that the decision of the Appellate 
Court would goiern the question at issue, which 
application that Court refused The a^ellant then 
presented a petition to Her Ufajeety m Councif, and 
^plied ex parte for the same relief, but the Ju^cial 
Committee, in the respondent’s absence, refused to 
mahe anj order, though without prejudice to the 
petitioner's further application when be had served 
the respondent Fbklask Sbik r Bboodoo Sl^OH 
y. [10 Moore’s I. A , 78 

47. — Applicatioa to stay pro- 
ceedings without appealing from order 

. der of 

■ 0 stay 

. om an 

pend 

ing before Her Majesty in Council ought satisfac- 
torily to show that a serious injury will be the result 
to the party applying uuless the delay asked for be 
granted and that the party applying has come 
promptly to make the application Where therefore 
an appellant from an order of the High Court of 
Judicature, which remitted back a cause appealed to 
that Court from the Zillsh Court for the Inal of 


appeal had heed heard, the Judicial Committee, 
without dctermiuing the question of their right to 
interfere in such circumstaucci, held that the peti 
tioner had not shown any such injury, or used such* 
OApeditionss entitled him to ask fersstayof pioeced- 
mes Quare \thetber, where an order has hcea ' 
mode by the superior Court below refusiu- to stay , 
proceedings, and such order is not specially appealed I 
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— continued, 

9 STAY OP PROCEEDINGS IN INDIA 
PENDING APPEAL— <-onti»ued 
from, the Judicial Committee have any authority to 
interfere, though an appeal is pending before them 
from a previous order of the superior Courl mode in 
the same suit, remitting the cause back to the inferior 
Court before which it is pending Sidhee Nuzub 
ALLT KhAK t OoJDOnnTABAlX Khak 
[10 Moore's L A., 322 : 1 Ind Jur., N, S , 185 

48. Stay of execution— .djjpfica 

tion to set aside order of Court tn India for execu 
hon pending appeal — An application 1 1 rescind at 
order of the Sudder Court at Madras for the execution 
of a decree pending an appeal, and for an order tc 
stay execution, refused ou the ground of the lengtl 
of time that had elapsed from the making of th( 
order, and the piobability of its bav ing been acted on 
in India In bb Bouuabanjeb Babasitb 

[5 Moore’s I A , 298 
49 Stay of proceedings on re 


vacated upon petition of the appellant upon the 
abandomcat of the appeal Hess i Goitbuovbt 
Daebb 6 Moore's I. A , 490 

50 . - Refusal of order stdyingexe 

cution where aeoreo was not yet appealed 
to the. Privy Council, but leave to appeal 
from interlocutory orders in execution 
granted— hfcwn^y Jot performance of order to ie 
neade 6y ffer Vafeety t" Council — Ctii/ Procedure 
Code, 1$S2 e.603 — Intimation to Couii below —A 
party to a suit in an Appellate Court, who had 
obtained leave to appeal from its decree to Her 
Majesty in Council, petitionol for the cider of the 


stay of execution, an iniimutiou was made by it to the 


of all money paid into the Treasury m obedience to- 
4he decree tiidhee I^aur All KAan\ Oojoodhya- 
ram Khan, lO Moore’s 1 A, 322, and Junutool 
Patool V. ilossemee Peyum, 10 Moors’* I A , 106, 
referred to Inceb Kcuabi r. Jaipai Kouabi 

[L L. B , 14 Calc., 290 
L R,,14LA.l 

51. Civil Froee^ 
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7. CROSS- APPEAL — concluded, 

a ci-oss-appcal, and tho appellants not objecthipr, the 
appeal was heard from the whole decree. Mtka 
BoYUK r. OOTTOUAlt' 

[2 W. E„ P. C„ 4 : 8 Moore’s I, A., 400 

8. VALUATION OF APPEAL. 

37 . Mode of valuation — Jj>peal 

to Frivtf Council — Appealable value — Stamp on 
plaint — Be up. Beg.X of 1829, s. 17. — In estimating 
the appealable value for an appeal to the Privy Coun- 
cil by order of 10th April 1 838, vi:., RIO, 000, repard 
should be had to the Avhole matter involved in the suit, 
and not to the value of a fractional part of the property 
sought to be recovered. A suit was brought'to recover 
a zamiudari in the possession of different persons under 
deeds of sale in execution of a decree. The value of 
the property was, by Bengal Regulation X of 1829, 
stated in the plaint to be Rlt,325. The Sudder 
Court upheld the sales so far as related to the claim 
of some of the defendants. The other defendants 
applied for leave to appeal to England, whi^h the 
Sudder Court refused, on the ground tliat, its the 
value of their portion was only R8,215, it was not 
within the appealable value j but this construction 
was overruled % the Judicial Committee, and leave 
was granted to appeal. Whether the stamp 

on the plaint required by Regulation X of 1829. 
s. 17, being for fiscal purposes only, is conclusive of 
the value of the property sued for. Aueena Kha- 
TOON V, RaDHABENOD MISSI'.E 

[7 Moore’s I. A., 261 

38. - — — - — Test of value of property - 
MarTcet value — Appeal to Privy Council.' — By Ben- 
gal Regulation X of 1829, the test of the value of the 
pi'opeity in suit is the selling or market value. 
Mohtjn Lael Sookul «. Bebee Doss 

[8 Moore’s I. A., 193 

39 . Case under appealable value 

unless by addition of interest after decree — 
Discretion of Judicial Committee.— Leave to appeal 
to the Privy Council is to be given in cases where the 
petition is presented within the prescribed period, 
and the value of the matter iu dispute iu the appeal 
amounts to R10,000, including interest up to the 
decrei'. The grant of leave to appeal in cases where 
the specified amount of ftl0,000 can only be rcnched 
by the addition of interest su^equent to the decree 
is in the discretion of the Privy Council. Sutees- 
CHUNDEE Rov V GtoeS CHONDEE, SuENOMOEEB 
V. Suteeschtjndee Rot. Gooboobeesad Kuoond 
V. JUOGXTT ChUNCEE 

[3 W. R., R, c., 14: 8 Moore’s I. A., 164, 

165, 166 

. 40. — — Abaudonmeut on appeal of 

. part of amount of claim — Reduction of claim 
to beloio prescribed limit of appealable amount . — 
The defendants, having a bond fide intention to 
appeal in respect of the whole amount decreed, obtained 
the certificate and admission of their appeal as 
competent within the* Code of Civil Procedure. 


PRIVY COUITCII,, PRACTICE OP 

— continued. 

8. YALUATION OF LBR^kL—coniinued. 

Afterwards, in their printed case and at the hearing, 
they withdrew part of tlieir appeal, reducing, by so- 
doing, the amount in dispute to one below the limit 
prescribed for appeals, where there is np special leave 
obtained. Meld that this did not reader the appeal 
incompetent. Kabka Sinoh v. Paeas Ram 

[I. L. R., 22 Calc., 434 
li. B„ 22 1. A., 68 

41. Addition of costs of suit to 

principal sum— Appealable value— Appeal to 
Privy Council . — Costs of suit cannot bo added to the 
principal sum and interest iu calculating the appeal- 
able value of itl0,000, the amount restricted by the 
Order in Council of the 10th April 1838. Dooega 
D oss CnoTOET V. Ramakauth Chowdet 

[8 Moore’s I. A., 262 

42.. Actual value of property in 

suit — Paluation in plaint— Evidence. — Appeal ad- 
mitted from the Sudder Court at Calcutta in a case- 
where the land sued' for was laid iu the plaint as 
under R10,t00 upon evidence stating the value of the 
property much to exceed that sum. GouemoB’et 
Debia r. Abdooe Gukbt . 8 Moore’s I. A„ 2^8 

43. Va I uation in 

plaint — Evidence. — The amount of the stamp upon 
the plaint is not conclusive of the value of the 
subject-matter of the suit. By the procedure of the 
Native Courts the value of the suit for the purpose of 
the stamp duty is assessed at three times the annual 
rent payable to Government in respect of the pro- 
perty sued for. Held, on an ex-parte petition for • 
leave to appeal iu a case in which the value was laid 
in the plaint as bemg under Rl0,000, that as the - 
calculation was estimated with reference to the stamp 
duty only, leave to appeal would be granted condition- 
ally upon the production of satisfactory evidence in 
India by the petitioner, and transmitted with the 
transcript, that the real or market value of the pro- 
perty exceeded ttlO.OOO, otherwise the leave gi-anted 
to be null and of no effect. Mohuit Labe Sooeub v. 
Bebee Doss . . 7 Moore’s I. A., 428 

- 44. Consolidation of suits 

under appealable ■sralne—Stat. 21 Qeo. III ., , 
c. 70, s. 21, — Upon the construction of the Stab. 21 
Geo. III., c. 70, s. 21, it was held that two suits ('each 
for less than R50,000, but both for more than that 
amount), in which sepai’ate judgments were given, 
could- not be consolidated for the purpose of permit- 
ting an appeal to the Privy Council ; each judgment, 
when pronounced, having been final and conclusive. 
Mahomed. Dbdoobeah v. Moteechh.vd 

[5 W. R., P. G., 34: : 1 Moore’s I. A., 363 

45 . Several suits eaeb under 

appealable value— as to same queUion of 
law — Leave to appeal gvanied, on condition, — Five 
separate suits were brought by the same plaintiff 
against the same defendants in which the same ques- 
tion of law was raised. The amount involved iu each 
suit was under ftlO,000, the appealable value, al- 
though in the aggregate the amounts claimed e.tceeded 
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8 VALUATION OP APPEAL-tfoncZitierf. 
that sum Leave to appeal m the suits was granted 


m the first appeal, as goierumg the four other 
appeals, when the Kegistrar of the Sudder Court was 
to transmit only the transcript of the first suit 
otherwise tho fiv e transcripts to be remitted m the 
ordinary course Qopai Lam Thakoor c Tbluk 
CHTJ ifPEE Rai . , 7 Moore’s L A , 648 

9 STAY OP PROCEEDINGS IN INDIA 
PENDING APPEAL 

46. Refusal to stay proceedings 


to staj proceedings pending the appeal to England, 


Comniittee, in the respoudeot’s absence, refused to 
make an> order, though without prejudice to the 
petitioners further application when he had served 
the respondeat Pehiauh Seiv t Buoodoo Sinob 
[ 10 Moore’s L A , 78 

47. ■ Application to stay pro- 

ceedings without appealing from order 
refusing to stay them — Appeal from order of 
remand — Delap »n apt lying — Application to stay 
proceedings in a cause lu which an appeal from an 
order in the nature of an interlocutory order is pend 


granted and that the party applying has come 
promptly to make the application. Where therefore 
an appellant from an order of the High Court of 
Judicature, which remitted back a cause appealed to 
that Court from tho Zilbh Court for the trial of 
issues framed in accordance with the provisions of 
Act XIII of 1859, s 139, having failed in obtaining 
an order from the High Court to stay proceedings in 
the Zillah Court pendinc the appeal, but not having 
appealed from that decision, presented a petiiion to 
Her Majesty in Council praying that all proceedings 
in the remanded suit might be stayed till thepending 
appeal had beed heard, the Judicial Committee, 
without diterminiDg the question of their right to 


“gs Quare -llbether, where an order has been 
made by the superior Court below refusing to stay 
proceedings, and such order is not specially appealed 


PRIVY COUNCIL, PRACTICE 01* 
~eontmued. 

9. STAY OP PROCEEDINGS IN INDIA 
PENDING APPEAL— confiaued 


[10 Moore’s I A., 322 : 1 lud. Jur , N. S , 186 


order of the Sudder Court at Madras for the execution 
of a decree pending an appeal, and for an order to 
stay execution, refused on the ground of the length, 
of tune that had elapsed from the making of the 
order, and the probability of its having been acted on 
in Indu In rs Bouuasanjeb BAHAsm 

[6 Moore’s LA, 208 
49. Stay of proceedings on re- 


Dabbs 6 Moore’s I. A , 490 

50 — . ■ Refusal of order staying exe- 

cution where aeeree was not yet appealed 
to tho Privy Council, but leave to appeal 
from interlocutory orders m ezeoutioa 
order to be 

•» ’ Procedure 

helou — A 

party to a suit in an Appellate Court, who had 
obtained leave to appeal from its decree to Her 
Majesty in Council, petitioned for the cider of the 
latter stav mg execution of interlocutory orders made 
IQ execution of such decree, and directing payment by 
tbepetitionertotheopposite partj of Urge sums with- 
out security taken for their repayment in the event of 


stay of execution, an iniiioation was made by ittothe 
Court below that it appeared to be the reasonable 
course that the opposite party should not, pcndiii,' the 
appeal, bo 
dispute 
might app 

of all money paid into the Treasury in obedience to- 
.the decree iirfAce Nazir Alt Khan v Oojoodhya- 
ram Khan, lO Moore’t 1 A, 3213, and Jariutool 
Satool Soitetnee Begum, 10 Moore’t I A , 19S, 
referred to Indeb Kumaei i. JAiPAt Kubaei 

[L 1 *. R , 14 Cade , 290- 
L B.,I4L A,1 

51. Ctvtl Br o ce'- 

iure Code (1BS2), e 60S, eub’i (cJ—^he High- 
Conrt having, under s G03, sub s (a) of the CivA 
Procedure Code, declared the admission of an appeal 
from their decree, refused an order, applied for under 
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9. STAY OF PROCEEDINGS' IN INDIA 
PENDING concluded. 

s. 608, sub-8 {o), for staying execution pending 
■the appeal, the two Judges constituting the Court 
differing as to whether or not the case was such that 
“the application should be granted. Their Lordships 
decided that the execution of the decree should 
be stayed pending the appeal. An order of Her 
Majesty in Council followed to that effect. Chatha- 
PAT Singh Dtjega r. Dwaeeanath Ghose 

[L Ii. R.j 22 Cale., 1 
L. R., 21 1. A., 170 

52.^ Stay of proceedings in India 

■pending appeal — Protection of property pending 
an appeal by special leave — Order for stay of 
proceedings — Cinil Procedure Code ("Act XIV of 
1SS2J, Ch. XL V . — Special leave of Her Majesty in 
Council was obtained lor the filing an appeal from a 
decree of the High Court affirming the dismissal of 
■the petitioner’s suit. The High Court rejected his 
application as plaintiff (appellant) for an order stay- 
ing execution and continuing the possession of a 
■manager' of the estate in ‘litigation pending the 
^result of the appeal. The rejection was grounded on 
'the absence of authority for this purpose, the High 
Court being authorized in their judgment only to 
mate such an order in regard to appeals admitted by 
themselves. On the petition that the High Court’s 
decision might be reversed or such order made as 
would protect the property to abide the ultimate 
disposal of the suit, thier Lordships were of opinion 
■that direct interference to continue the management 
or to appoint a Receiver was impracticable. But 
that, on the other hand, interference had, on occasions, 
been effected where, the appellant being in possession, 
nn order for stay of proceedings had maintained the 
existing state of things. Therefore, an^order staying 
proceedings should now be recommended by them, the 
petiticner being answerable in damages, and any 
aggrieved respondent having leave to move for the 
•discharge of the order. Moheschandea Deal v. 
Sateughan Dhae . . 1. 1,. R., 27 Calc., 1 

Ex-paete Moheschandea Dhae 

[L. R., 26 I. A.. 281 
4 C. W. IT., 34 


10. WITHDRAWAL OF APPEAL. 

53, Application for dismissal 

of appeal by agreement — between 
parties . — A petition to dismiss an appeal from the’ 
Sudder Court in India, and for an order directing 
that Court to carry into execution the terms of a 
deed of compromise, upon which tlie withdrawal of 
the appeal was founded, refused. All that the Privy 
Council will dp in such circumstances is to make an 
order of dismissal, reserving to the parties leave to 
apply to the Court in India to take further proceed- 
ings in pursuance of such agreement. Stjtti Chtjen 
Ghosae V. Mhdden Kishobe Indoo 

[5 Moore’s I. A ., 107 


PRIVY • OOUITOII,, PRACTICE OP 

— Continued. 

11. INSOLVENCY OF APPELLANT. 

■ EjBfect of insolvency of ap- 

peUant on appeal— — Adjournment to 
allow Official Assignee to appear. — After an appeal 
from Calcutta had been set down for hearing, intelli- 
gence was received shortly before the day appointed' 
for hearing that the appellant had been adjudged an 
insolvent under the Indian Insolvent Act, 11 & 12 
Viet., c. 21. On the -appeal being opened, the 
Court postponed the hearing for six months, to en-— 
able the Official Assignee in insolvency in Calcutta 
to revive the appeal and .prosecute the same, and in 
default the appeal to be dismissed ; and directed the 
respondents to serve the Official Assignee in India 
with such notice. No steps having been Jaken by 
the Official Assignee within the time limited for pro- 
secution, their Lordships refused a further extension 
of time and dismissed the appeal, Gooeoo Chuen 
Seen v. Radhanadth Sbin . 7 Moore’s I. A., 1 

12. DEATH OF PARTY ON RECORD. 

55, Practice r elating to substi- ‘ 

tutioH of parties on revivor — Pepresentative 
character to he ascertained by lower Court.- On 
the death of a party on the record of an appeal pend- 
ing before Her Majesty in Council, proof must be 
given in the Court from which the appeal has been 
preferred of .the representative character of the 
person or persons by or against whom revivor is 
sought. There ought to be some finding of the Court 
below ; which also should give its own opinion as to 
who are the parties proper to be substituted upon 
the record. A certificate or statement on which 
their Lordships can act should be made by the Court 
below, Haidae Aei v. Tassaddue Rashe. Ex- 
.PAETB Haidae. Aei . I. L. R., 16 Calc., 184 

[L. R., 16 I. A., 209 

56, Peatb of respondent after - 

bearing and before judgment — Addition of 
parties. — Where the respondent, a widow and heir, 
died after the case had been argued, and in con- 
sequence the inheritance ceased to be represented in 
the suit, and there was no one in whose presence 
certain necessary accounts could properly be taken 
against the widow, the Judicial Committee, after 
adding the heir, thought it unnecessary to delay the 
decree, but let it rest with the plaintiff, the appellant, 
to apply to 'the Court below to add the necessary 
parties. Stjeendeo Keshub Rox v. Dooegasoon- 
DBEX Dossbb . . ' I. L. R., 19 Calc., 613 

[L. R., 19 I. A., 108 

See Chbtan Chaean Das v. Baebhadba Das 

[LIi.R.,21All.,314 

13. SUBSTITUTION OF APPELLANT, 

57, Procedure — Security for costs 

^ — Terms as to costs. — An appellant, after the tmna- 

mission of his appeal to England, obtained leave 
in the High Court to withdraw it. The appeal in- 
volved the rights of a minor, party to the suit, whose 
mother and guardian obtained an order for her to be 
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13 SUBSTITUTION OF APPELLANT 
— concluded 

substituted for the withdrawing appellant on the 
terms that she should gire security to the satisfaction 
of the High Court for costs already ordered and 
should undertake to abide by any order as to general 
costs Oaub Mohun C^aeebbatz « Tabasdn 
DBBI Dbbi I L. R., 17 Gale , 683 

14 DISMISSAL OF APPEAL FOR WANT OP 
PROSECLTION 

58 — Delay in taking proceed- 

ings after admission of appeal,— An appeal 
was alio led la Oct her 1854 by the Supreme Coirt 


no furthci proceedings had been taken after the 
order allowing the appeal dism ssed the appeal at 
the instance of the responde ts for want of prosecn 
tioa Eabuitj: Dossbb v Babhanaotb Sbin 

[6 Moore’s I A , 346 

60 On special appli 

cation permission to appeal nas granted in Dece nber 
1860 on the condition of the appellant depositing 
with the Registrar of the Judicial Committee ot 
the Privy Council the sum of £300 for costs The 
record was transmitted from India and the respondent 
brought in his | anted case but the apiellant 
though served with a peremptory notice did i ot lodge 
hu case or take any other step in the i atter In 
such circumstancrs on applicat on by the resoondent 
the appeal was dismissed and the respondents costs 
directed to be paid out of the sum deposited in the 
Council odice the balance to be returned to the 
appellant Godbuoitsb Debia i AbhooIi GannEB 
[10 Moore’s L A , 69 
60 ' Failure to deposit 


costs of the day ordered to stand over for three 
months, for the appellant to perform the condition 
in failure thereof the appeal to stand dismissed 
Hubbosooitdb&e Dibiau V Peak Eisheb Smon 
[7 Moore’s I A , 16 

61, Application to the Court in 

India by infant on coming of age to with- 
draw from the suit— Guardian and uard — 
An infant appdlaiit m au appeal pending in the 
Pnvy Connell having come of age and hai ing peti 
tioned the High Court in Ii dia to be allowed to 
withdraw from the snit —Held that it was compe 
tent to the respondent in Englan 1 to have the 
appeal dismissed for want of prosecution although 
the guardian, had given security for the costs and 
paid the expenses of the appeal and although the 


PRIVY COUITCIL, PRACTICE OP 
— continued 

14 DISMISSAL OF APPEAL FOR WANl OP 
PEOSECUTION-co«cl« 

otice of the 
c had in the 

TUBBTA Patuadayi v Basudeb Dhau Bewabti 

Pathahc e B L B , 100 15 -W B , p c , 19 
S C BiaTooPBiAPnaADATE I NundDhto* 

[13 Moore’s I A , 602 

15 RESTOEAflON OP IPPEAL 

’ ough 

184o 
— Act 
ts that 
of the 
upon 
nontbs 
it the 
' it the 

or by unavoidable accident An appeal was Sde 
totheSuddvr Court at Calcutta but la coasequence 
of theabsence from illness of the appellant smukhtar 
the written reasons of appeal were not lodged within 
ea weeks the ti ne prescribed by Act XV of 1863 
a 6 and the appeal was dismissed Upon appli 
cation for re admission of the appeal the evidence 
showed that there had been no w Iful delay an 1 that 
the appellant was m egnoranee of the fact of the 
reasons of appeal not having been filed Held re 
versing the decree of the Sudder Court that such 
circumstances constituted a ease of unavoidable 
accident’ witbm the meaning of Act XVI of 1845 
and the appeal was ordered to be re admitted on the 
file of pending causes In rovei sing the decree of the 
Sudder Court tho order of tl at Court that the costs 
of the application to re admit tho appeal should bo 
paid by the appellants was confinned but as tho 
appellants were successful lu obtainii g a reversal of 
the decree of the Court below the costs of the appeal 
in England against such decree were ordered to be 
paid by the respondents Anundmoteb Dossbb v 
PooBHO CHPEDsa BoT 9 Moore’s I A 26 


63 — Appeal dismissed by reason 

of guardian absconding and abandoning 


of rectifying mistakes which have crept la by mis* 
pnsion Of otherwise lu embodvmg its ludgments 
Where therefore an order bad been made ex parte 
upon the appearance of the leepoadents alone for the 
judg 
to be 
umit 

■ as a 

infant! under the protection of the Court of arda^m 
India and that the agent appointed by tho Court to 
act as their guardian ad litem in the matter of the 
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15. RESTORATION OP APPEAL— cohZjhucA 

appeal Imd abseoiidcil and abandoned the canso, tbeii' 
Lovdabips rcaeiudod the order of dismissal, and restored 
the appeal on the terms of the appellant’s ptiviug 
the costs and f^iving access to the transcript of the 
proceedings in the Court below, in their hands. a«>d 
undertaking to lodge the case within live n onths. 
Rajttndkb Nakain Rai: u. Bijai Govind Sinoii 

[2 Mooro’s LA., 181 

04. - - Appeal diamis3od for want of 

proseoution — of necesMrti proceedings. 
— Where an appeal had been dismissed for want of 
prosecution, no step having been taken in it for ten 
yeai's, the appeal was, on petition to the King in 
Council, restored, the appellant paying the costs of 
dismissal and restoration ; it appearing that the appel- 
lant was ignorant of the proceedings necessary to be 
iakeu in England, and that he had, though after the 
lapse of some years, instructed a commerci.-il honse 
in Calcutta to prosecute the appeal, but whoso agent 
in England bccoining insolvent, no proceedings were 
taken to bring the c.-ise to a hearing. Dukdaii Ho 3- 
aniK f. ZtJiioonoo.NNissA . 2 Mooro’s L A., 441 

66. — Delag «ti receipt 

hg agent of appellant of the transcript . — Leave 
given to restore an appe.al dismissed for wont of 
prosecution, tlio appellant’s agent, though instructed 
to prevent the dismissal of the appeal, not having 
received the transcript until after the e.xpinition of 
a year and a day from the time of tho allowance of 
the appeal, and the respondent having in consequence 
thereof obtained an order of dismissal. Bissuo- 
aooNDEitJT Dahee v. Btobodacaont Ror 

[2 Moore’s I. A., 127 

06.- — Ignorance of exist- 

■ence of new rules . — Appeal restored after being 
■dismissed for want of effectual prosecution within the 
time limited by the 5th rule of the Order in Council 
of 13th June 1853, the new rules having been only 
recently adopted by the Sudder Court at Calcutta, 
and the appellant, in ignorance of their existence, 
being engaged in taking steps to prosecute tho appeal 
•within the time and according to the practice previ- 
ously existing. GuBADH'nu Pokshad Tewahee v. 
Eoondeekoomakee . . 6 Moore’s I. A., 201 

SeTO LUOHHEEOinjND V. SETO ZoEAViTJE MUEL 

[6 Moore’s L A., 204 

67. ■ — — Abandonment of 

appeal — &tat. 8^9 Viet., c. 30, s. 2. — In cir- 
cumstances showing conflicting and opposite decisions 
by the Sudder Court upon the same question at issue 
between the same parties, an appeal treated under 
Stat. 8 & 9 Viet., c. 30, s. 2, as abandoned 
for non-prosecution, was restored upon terms of 
paying costs and undertaking to lodge cases forthwith 
and to lodge security or a bond in England to the 
amount of £500. Where an appeal has been treated 
.as abandoned under 8 & 9 Viet., c. 30, s. 2, their 
Lordships have no power to grant leave to institute a 
pew appeal ; only a discretion to allow the original 
appeal to be restored. HuEBOSooNDnEE Debiah v. 
Pean Kishen Singh . 6 Moore’s I. A„ 491 
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16. RESTORATION OP APPEAL-oonoluded. 

Consolidation of 

dismissed upjieal with another pending . — Leave 
given to restore :in appeal dismissed for want of 
pro.sccutiou, the Court below having consolidated it 
with another appeal in the same cause which was 
still pending. Sueeooi' Chundee Siecae Chow- 
HEir V. llAJIEUTTON MUEIIOK 

[1 Moore’s 1. A., 368 

09. Application for 

restoration of Case — Security for costs of appeal . — 
Application for restoration of appeal acceded to in 
consideration of the interests of infants being involved 
in the case, and of the state of that part of India * 
when tho matter arose in and after 1867, on the con- 
dition of deposit of further security, and of the 
prosecution of tho appeal within a certain time. The 
security in India was held to have gone by the 
dismissal of the appeal "for default of prosecution. 
BiujouOTa'EE p. Peetab Singh , 

[3 W. R., P. C., 36 : 8 Moore’s I. A., 168 

70. — Security ou restoration of 
appeal - Deposit of costs. — Where Government 
securities for the duo prosecution of the appeal and 
costs were deposited in tho registry of the Sudder 
Court, tho J udicial Committee in restoring the appeal 
dispensed with tho usual recognizance in England. 
SeTO LHOHUBEOHUNH V, SETO ZOBA'VniB Muii, 

[0 Moore’s 1. A., 204 

71 . Petition to restore an 

appeal — Terms under schich it was restored . — 
Under rale 5 of the Orders in Council of the l3th 
June 1893, an appeal was dismissed for want of 
pro.secutiou on the 8th October 1896. The record 
had been received on the 15th January 1896, and 
since then no steps had been taken. The delay having 
been explained, and the cause of it considered suffi- 
cient, the appeal was restored to the file, on conditions 
as to costs, and on security to be given in England. 
RABIABAI V. ilAIlOUED ISHAH. KhAN 

[I. L, R., 21 Bom., '723 
L. R., 24 1. A., 128 

16. REMISSION OF CASE TO INDIA. 

72. Refusal to consider docu- 

mentary e'vidence not sent with record. — 
The I’rivy Council will not act as a Court of Original 
Jurisdiction; therefore, where the Judge of the 
Court below improperly suppressed documents which 
were not discovered until after the transmission of 
appeal to Her Majesty in Council, their Lordships 
refused to give an opinion on the merits and remitted 
the case to India for reconsideration. Juyeerbhaeb 
V. Vheujbhaee . . 3 Moore’s I. A,, 324 

73. Remand to take fresh e'vi- 

dence — Mefusal of Court below to consider evi- 
dence.— Where the iower Courts, on the ground that 
the defendant’s title under a sanad was absolute, 
declined to consider evidence which the plaintiff relied 
on as showing that the defendant really held for him 
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16 REMISSION OF CASE TO INDIA 
— concluded 

aa a trastee the caae was remaaded b; the Judicial 
Committee in order that such evidence might be 
received and considered SilEBB BanASUfi SiifO e 
^Thaeueais )aei 0 Kuab I. Ij R. 3 Calc, 646 

74 Reversal in former analo 

gous cc 

voicing 

disinissec 

ground tnac U1UVU1 eu buc “ ''--un- 

decided by thim in another suit brought by the 
plaintiff in respect of the validity of a zur i pcsbgi 
deed. The decison in the prior suit was on appeal 


within a reasouablo time to be fixed bv the High 
Court to dism ss the appeal from the Zillab Court 
and in the event of the respondent appearing then 
to hear the case on the merits Ealeefebseau 
Tewabes V Laua Biuda Laz.Ii 

[12 Moore’s I A , 343 

75 Form of decree of High 

Court— General decree ajjirming Court below 
vitthout details where louec Court merely rexersts 
first Court— k suit for possession aud redemption 
in which a third party intervened on the claim that 
the plaintiff com eyed to bim half of the pro 
petty m dispute, was dism seed On appeal by the 
plaintiff la which the intervo or did not appear, the 
lower Appellate Court merely reversed the decree of 
the first Court and the Hig"!! Court affirmed the 
decree of the lower Appellate Court The Privy 
Council while affirming the decree of the High Court 
eihsorved that the question .as to the form of the 


the case to the High Court to amend their decree in 
conf rmity with their judgment by declaring affirm 
atiiely what the plaintiff uas entitled to recoxcr 
LA£A SnAU SOONDUB LAL r SoOBAJ Lal 

[20 "W R, P C , 48 

17 PBACTICE AS TO OBJECTIONS 

70 . p o r m a 1 objections — The 

practice of tne Pnvy Council las been never to 
favour objections merely of form Moeuupiub ob 
Mouza Kubeunwade t Ebaudab Bbaesiibs of 
M ouzA Soobfal 

[7W B.,P C,8 3 Moore 8 L A , 383 

77 Pleadings— 

Matters of form, Pefusal to insist upon —In review- 
ing procccoingi of the Courts in India where the 
Hindu and Mabomedan laws are the nile, and where 
the forms of pleadings are wholly different from those 


PRIVY COUNCIL, PRACTICE OF 

— continued 

17 PRACTICE AS TO OBJECTIONS— confrnueif 
in use in Courts where the law of England prevails, 
the Pnvy Council will look to the essential justice of 
the case not considering whether matters of form 
have been strictly attended to Gbidhabee Sibgh 
« Eooeahul Sivqh 

[6 -W R , P C , 1 2 Moore s I A , 344 

78 Teclmical objections— Fresh 

* irbitra 

ions as 
parties 
Privy 

Council will look to the broad principles of justice 
and equity, and discourage mere technical objections 
and the invention of new grounds of dispute which 
were not even mentior ed at the commencement of 
the suit PuBTAiHA Vubdhax Nauohiab V Jax 
ATEBA RaUABOUABA ETTEAFA NAICBEB 

[4 W B . P C , 31 

S C Zauimdab o? B&EayAD ZAurEDAs of 
Ybetiafoobae 7 Moore’s L A., 441 

79 ObjeotionB on matters of 

practice— Im atenal irregulanltes The Privy 
Council will not nterfere in a case in which objec 
tioos are taken to matters of practice unless they see 
very clearly that justice Las not been Jose Asdoqi, 
All I UoZUFFEB HOSSSIK CHOWBBT 

[lew B,P 0,23 

80 ^Pleading8,Ruleof— Prestti»;>» 

Uon at to aierments not tra ersed The strict luU 
that averments not traversed must be taken to be ad 
mitted will not be applied by the Pnvy Council to 
the Indian Courts. AttEBDOEOTsB CE0\vz>tfBAZ2r 
V Sbesb Chubdeb Bor 

l2Vr R., P C,19. 9 Moore’s I A , 287 
Marsh., 465 

81, Ground for varying decree 

— Duty of Appellate Court— Su is heard together, 
"Evidenie in — It is objectionable to disturb or vary 
a dccreo properly made by the lower Court for the 
mere purpose of guarding against the possible error 
of some other tribunal m some future suit Two 
suits were heard together On objection made m 
appeal that the evidence taken m one suit (to which 
the objector vvaa not a party) bad been irregularly 
read in the other, — Held that hav ing regard to all 
the Cl 

gether 

comm 

SUffiCK- J -rr 

stsntialiy taken in both suits A Court of Appeal 
has to determine whether the decision of the lower 
Court, when pronounced, was a correct decis on of the 
issues then pending before it between ibc then 
parties to the suit Ahubboeoteb CnownEBAiK v 
SnsBB CniTiniEB Rot 

[Marsh, 456 2W R,P 0,19 
9 Moore’s L A., 287 

82. Objection as to suit being 

merely declaratory — Special leave to appeal — 
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17. PRACTICE AS TO OBJECTIOKS— 

Technical nninre of grounds of appeal, — A defen- 
dant obtained special leave to appeal to Her Majesty 
in Council, on tlie giouud tliat the case involved 
questions of law of great importance to the Jain 
sect, of which ho was a meml)er. On the appeal 
coming on for heaving, he contended that the suit 
should have been dismissed by the Courts below as a 
claim for a declaration of right in respect of which 
uo consequential relief was sought or could be given. 
Sold that, considering the special grounds on which 
the defendants had obtained leave to appeal, the 
somewhat technical character of the defence ho now 
put forsvard, and the general circumstances of the 
case, ho ought not to be allowed to insist out this 
objection. Sheo Sikgh Rai r. Dakuo 

[I. L. R., 1 All., 088; 2 C. E. R., 193 
L. R., 5 I. A., 87 

83. Objection not taken before 

High Goveet— Grounds of appeal, — The Judicial 
Committee refused to entertain an objection taken 
in the grounds of appeal, which had not been taken 
on appeal to the High Court. Foiiues v. Mkeb 
Mahoaced II os 3 bin 

[12 B. li. R., P. C., 210 ; 20 W. R., 44 

84. — Toint not taken 

in lower Courts . — A point not raised in the plaint 
before the District .lodge nor in the High Court 
cannot be raised bofi.re the Judicial Committee. 
So.u3}H0 Hath Santba Mahapatba e. Subja 
Mohi Dei . . . .10. W. H., 649 

[I. L. R,. 25 Calc., 187 

' L. R., 24 I. A., 191 

86. Circumstances 

not raised in the lower Court — Pleadings.— li\ this 
case there were concurrent findings of facts both by 
the lower Court and the High Court, but it was 
sought to distinguish the case against two of the de- 
fendants on the ground of special circumstancea con- 
nected with their holding. These circumstances 
were never relied upon in the pleadings, no issue was 
directed as to them, and there was no proper examin- 
ation of the case with respect to them. JTeld that 
the High Court was justified in refusing to allow the 
appellant to raise thepoint. Nam Nabain SiKan v. 
Bhim Gtahjstt . . . 3 C. 'W. 1T,,249 

86. — — Objection as to 

validi'ig of deeds, — A plaintiff sued to set aside cer- 
tain documents which he alleged to have been forged 
by the defendant. At the trial of the case in the 
Court of first instance the only issue directed to these 
documents was— “ Are the three written agreements 
said to have been given by the plaintiff to the defen- 
dant genuine and valid deeds ? ” It vvas not contended 
by the plaintiff in that Court that the agreements 
had been obtained from him while he was a minor 
by undue influence, nor was that objection taken in 
the grounds of appeal against the judgment of the 
Court. Held that it was too late to take the ob- 
jection for the first time in the Court of A npeal. 
Ameeeoohissa Khatoon V . Adaooohissa Khatooh 
116 B. L. R., 67 : 23 W.TL., 208 
L. B., 2 1. A., 87 
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17. PRACTICE AS TO OBJECTIONS— cont-mueef- 


87. 


Objeeiion to 


right of action , — The Privy Council will not enter- 
tain a purely technical objection to a party’s right of 
action which has not been made in the Court below. 
Bank oe Benoab ». Maobeod 5 Moore’s I. A., 1 


88 . 


Tight to sue,- 


Sembte—Thc right of a party to institute a suit as 
heir of an original grantee, not having been disputed 
in the Courts below, cannot be questioned before the - 
Judicial Committee. Mims v. Modee Pestonjee 
. . 2 Moore’s I. A., 37 


KnOOBSHEBJEE 

89. 


Objection of li~ 


milation - JSeng. Tegs. II of 1805, II of 1819, III 
of 1^23. — All objection raised for the first time at the 
hearing of the appeal before the Privy Council, that 
the Government’s right to sue was barred by Regula- 
tion II of 1805 from lapse of time, sustained, the pro-_ 
cecdings in India before the Revenue Collector and 
Special Commissioner under Regulations 11 of 1819 
and HI of 1828 not being in the nature of a regular 
suit. Dheebaj Raja Mahatab Chhnd Bahadoob 
V. Goteenmemt of Bengal 

[4 Moore’s I. A,, 466 


90. Objection to 

order of Court in India subshluhng respondent 
for appellant on death of sole appellant. — Pending 
the appeal to England, the sole appellant, died, and 
the Sudder Court made an order substituting o ne of 
the respondents in his stead as appellant. Semite — 
It is not competent to the other respondents to object 
to such order at the hearing of the appeal, the propex* 
course being to move the Sudder Court to discharge 
such order. Kasi Peesad Naeain r. Kawalbasi 
Kooeb . . . ■ . 5 Moore’s I. A., 146 


81.. — Objections to re- 

port of Commissioner under Civil Procedure Code, 
1859, s. 181. — Where a report, or supplemental report, 
had been made b.v Commissioners to whom accounts 
had been refeiTed for investigation under Act VIII 
of 1859, 8. 181, the Privy Council refused to enter- 
tain any objections thereto nhich had neither been 
brought to the notice of the first Court nor made in 
any of the grounds of appeal in the Courts in India. 
Seth Gujhull v.-Chahee Kowab 

[L. R., 2 1. A., 34 


92. — Objection taken 

without cross-appeal — Alteration of decree asked 
for by respondent without cross-appeal — Civil Pro- - 
cedure Code ('1882J,s.561. — In reference to whether 
the decree made against one of the respondents could , 
be varied in his favour, he not having filed a cross- 
appeal, the rule prevailed that he couldonly.be htard 
to support the decree, s. 561 of the Civil Procedure 
Code not applving in an appeal to the Privy Council. 
Casfeesz V . KisHOiii Lal Roy Chowdhbi 

[I. L. R., 23 Calc., 922 

IC.W.M'., 12, 


93. Question of law referred to 

EuU Beucli — Objection by respondent wi thout 
cross-appeal to answer of Full Bench , — Where a 
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17 PRACTICE AS TO OBJECTIO^S-c<»^e/»*^/ 
Duuioa Beuchof alligli CouitreferBaquesU<»ioflaw 
forthe cousidtratiouol tho F andtheanswer 

o£ the 1 ull Bench is not framed as a decree or as au 
luterlocutoiy order, and an appeal is bionght lo 
Her Majesty in Coaocil it is open to the reepoodeut 
without a cross appeil to object to the concctnessof 
the ansiver gi\eii by the Full Bench on the question 
of law referred PnoojiiiAS Iioonwab » Daua 
J oOKSHUB Sahot I li R.,1 Calc, 226 

[li R,3I A,7.25W R,235 

18 REVIVOR OP APPEAL 

*94 Revivor of appeal which 

had abated— Alleraliono//onno/elai»H’n tpjpetl 
— 6ttce«iJ«o» or \nherttatuse — Leave to revive an 


estate Umbao Bsauu o Ibsqad Husaik 

rLL.IL, 21 Calc., 997 
L E,, 21 1 A , 168 

19 QUEaTIONa OF FACT 

95 Unanimous judgment on 

facts - Onw* o/;>roo/- The lule of the Appellate 
Court IS that it will not on aquestion of facLreveise 
an uuaiumoui judgment of the Comts in India unless 
the very clearest pioof is shown that such dccisou 
13 erroneous Tabibsx Cnesw Boitseiuee r 
Maitia'jd 11 Moore’s L A , 317 

90 Credibility of witnesses — 

TJfect ofe>\dence —It is not the habit of the Pnvy 
Couucil, unless m v ery extraordinary cases (o advise 
the rev ersal of a decisiou of the Courts of ludia merely 
on the elfect of evidence or the credit dne to 
witnesses Nabagonit Lucbmep-ITAUAIi r Veh 
GAMA NaIDOO 

[1WR,PC,30 aMoore’sL A,66 
Jabuitool Butool r Hosseineb Beouu 
[10 W B., P C , 10 10 Moore’s L A, 186 

&7 luutt of fact — 

Mucarrxage *« reception or agpreetoUen of ett 
dence — It is not the practice of the Pnvy Council 
to disturb the finding of the Court below upon mere 
issues of fact, unless it is cleaily satisfied that there 


posed to defer to the judgmei t of those who, wi^b 
the advantage of local experience, hare had tbo 
means of seeing the witnesses under examioatiou and 
TOL. IT ‘ 


PRIVY COUNCIL, PRACTICE OP 
—eontinued 

19 QUESTIOhS OP FACT-cort/cBHed 
of inspecting the original documents RicnAncsov 
V Govebxmkst 1 W R , P C , 47 

Chbyt Ram r CnowDHDx Novtbut Ham 

[6 W, R , P C , 3 7 Moore’s L A , 207 
Kbipauotse Debia t Romanath CHownaET 

[2 -W R,, P C , 1 
S C Kbifomotse Debia i Oeisu Chuvdeb 
Lahoeke 8 Moore’s I A , 487 

GUOOLAU MoOBIOOZAH KhaX 1 GOTE&XUEEr 

[0 Moore’s I A , 456 
Dwabka Doss r Sita Ram 5 C L R, 430 

98 — — Co»i«(fcra/iort of 

es 

tion and in some cases of the credit due to the wit- 
nesses the fact that the Courts below have decided 
aga nst the validity of an instrument affords a strong 
presumption of the corrcctooss of their decis ois hut 
does not and ought not to relies e the Privy Council, 
as the Court of last resort from the duty of examm 
log the whole ev ideoce, and forming for itself an 
opinion upon the whole case \Vitb reference to the 
lamentable disugard of truth prevailing amongst the 
natives of India the Pnv y Council held that it would 
be very dangerou* for the Court altogether to discre- 
dit witnessess deposing tiia voce by reason of the 
necessity imposed on the Court to sift the evidence 
of such witnesses with great minuteness and care 
MonnoosoonTT Saxi>ial t Soboof Cuohsbb 
S lBOAB CboIVMQRT 

[7 W R , P C, 73 4 Moore’s I A , 431 

89 ■ JP 00 H w s a<a ry 

cttdenco — Deexs\on on facts lordships re 
fused to reverse a decision of the High Court upona 
question of fact in which that Court had before it the 
documents and tho evidence of the witnesses, and 
had aa opportuoitj of judging of the demeaoour of 
the witnesses Jugojeebuh Labb Dhubal Deb r 
Kabtice CnurmBB Bohdofadiita 

[26W.R,P C,1 

100 Erroneous con- 

e/««o>»»/roi» etirfeace — <Sem6le— ITie Pnvv Coon- 


to ccitain Circumstances in the case that the Coart 
below vraa wrong in the conclus on drawn from such 
evidence Mcsadee Maboueo Cazum Shebazbe 
t Ably Mahomed Rhax 6 Moore’s L A , 27 
lOL Uisputed facts- 

fion of correctness tn eas's of disputed fact —It is 
the practice of the Judicial Committee in a case of 
disputed fact when the Courts m India appear to 


[8 Moore’s L A, 477 

10 I 
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19. QUESTIONS OP ^A.CT— continued. 

103. Judgment on facts— 

peals from Non-Regulation Provinces.— In cases 
from Non-Eegulatiou Provinces, wherein the proce- 
dure is somewhat loose, and where the merits depend 
much on local custom and local inquiry, it is even 
more necessary thau it is on appeals from the Civil 
Courts in the Regulation Provinces to act on the 
principle of not disturbing the judgment under ap- 
peal, unless it is substantially wrong. Hvdeb 
'Hossein V. Mahomed Hossein 

[14 Moore’s I. A., 401: 17 W. R., 185 

103. — Improper admission of evi- 

dence — Sufficiency- of evidence.— Vihevti evidence, 
such as hearsay, is improperly admitted, the question 
for the Judicial Committee is whether, rejecting that 

■ • evidence, enough remains to support the finding. 
Disapproval was e.vpressed by their Lordships of the 
reception by the lower Court of evidence which ought 
not to have been admitted. Mohun Sing e. Ghueiba 
[ 6 B. li. E., 495 : 15 W. E., P. C., 8 

104. Erroneous conclusion from 

evidence— Reajwoy evidence.— Where the High 

. Court founded their judgment upon evidence which 
did not justify the conclusion, the Judicial Committee 
reviewed the whole evidence, in order to ascertain 
whether the decree could be supported. Ajodhya 
Peasad Sing v. Umeao Sing 

[6 B. L. E., 609 : 15 W. E,, P. C., 1 
13 Moore’s I. A., 619 

105. Evidence wrongly admit- 

ted — Sufficiency of evidence.— Where the Courts be- 
low had admitted evidence not properly admissible, 
the J udicial Committee examined the whole evidence, 
and being satisfied that there was, independent of 
that inadmissible evidence, sufficient to justify the 
decision of those Courts, dismissed the appeal. Laba 

•“ • Bansidhae V. Goteenment or Beng.aIi 

[9 B. L. E., 264: 10 W. E., P. C., 11 
14 Moore’s I. A., 86 

106. Direct evidence as opposed 

to suspicion — Adoption.— The Sudder Ameen 
having held an adoption proved, the Principal Sudder 
Ameen on appeal reversed that decision on the facts. 
The case came before the High Court on special 
appeal, and the decision then given was appealed to 
England, and special leave was given by Her Majesty 
to appeal against the decision of the Principal Sudder 
Ameen. The decision of the High Court on the law 
was admitted to be good, but the Judicial Committee 
reversed the finding of the Principal Sudder Ameen 
on the facts. Kabi Chandea Chowdhey v. Sbib 
Chandea Bhaduei 

[6 B. L. E., 501 : 15 W. E., P. C., 12 

107. Second appeal — Code of Civil 

Procedure f Act XJP of 18S2J, ss. 584, 585 — Juris- 
diction to hear a second appeal, on what matters — 
Secondary evidence, Qjuestion of. — Under ss. 584 
and 585 of the Code of Civil Procedure, 1883, a 
second appeal is confined to matters of law, usage 
having the force of law, or substantial defect in 
procedure. On an appeal to the Judicial Commia- 


PEIVY COTJ17CIL, PRACTICE OP 

— continued. 

19. QUESTIONS OF FACT— coa«tn«ed. 

sioner from a deci’ee given on first appeal by an 
Appellate Court, and maintaining a finding of fact by 
the original Court, the only questions were (1) whe- 
• ther secondary evidence had been properly admitted 
on a case that had arisen for its admission ; and 
(2) whether the evidence offered constituted secon- 
dary evidence of the matter in dispute, which was the 
making of a document. Held that (no special leave 
to appeal from the judgment of the Commissioner, the 
first Appellate Court, having been applied for) the 
facts were not open to decision on this appjeal j‘ this 
Committee could only do what the Judicial Commis- 
sioner on second appeal, under the above sections, 
could have done ; and that, as the case stood, they 
were bound by the findings of facts of the' first 
Appellate Court, Luchman Singh v. Puna 

[I. L. B., 16 Calc., 753 
L. B„ 16 I, A., 125 

108. Question in iuaue— Parties 

— Admission — Rxecution of deed. — The plaintiff 
claimed to have inherited estate in the possession of 
the defendant, who was also related to the last owner, 
but who set up, independently of other title, a deed 
of gift from the latter in his favour. It was decided 
in the Appellate Court that, even if this deed had 
been executed, it was inoperative, and on this point 
the decision of the first Court was maintained. An 
issue having been fixed as to the execution, and the 
plaint also showing that the e.xecution was disputed, 
their Lordships declined to .treat the execution as not 
having been in contest. Anand Kuae v. Tansukh 

[I. L. B., 11 AH., 396 

109. Eailure to produce evidence 

at heariug — Omission of Judge to call for record. 
— At the hearing of a suit a party, though he had 
sufficient warning of what was necessary, did not take 
the proper steps to cause the production of the docu- 
mentary and only admissible evidence of a material 
fact which had to be proved by him, and the decision 
was against him. The record of another proceeding 
would, it was said, have supplied this evidence; and 
an application had been previously made on which 
the order of the Judge w'as that '‘the matter would 
he decided when the case was tried, and the record 
would be sent for, if necessary.” No further appli- 
cation to the Court was made, and no attempt to- 
supply this evidence. Held that, if there had been, 
as there might have been, an oversight by the party 
in not calling the attention of the Judge to the above ' 
order, and in not tendering the evidence, there had 
been no omission on' the Judge’s part affording 
ground for appeal, and the .1 udicial Committee 
refused to interfere. Chandichuen Shashhab v, 
Duega Chuen Miedua 

cr. L. E., 9 Calc., 260 : 12 C. L. E.; 81 

110. Questions of boundary— 

Miscarriage in conduct of decision. — The, Privy 
Council will never interfere with the finding of an 
Indian Court on a question of boundary, unless they 
are clearly satisfied that there has been some plain 
miscarriage ■' in the conduct or decision of the case 
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P ROC£iSS — <,onhtmed 

1. Coat of service of process— 

Jet XXm of ISQi, s 2— Call Procedure Code 
J877, 18S2, s 93~i'alahana —A plaintiff in the 
3Iunsif’s Court filed a list of witnesses but failed to 
deposit talabana or cost of the service of summons, 
for tbeir attendance The Court failed to fix > time 
for the service of talabana The processes were not 
served and the Court dismissed the suit because the 
plaintiff had produced uo evidence in support of his 
claim Retd, under Act XXIII of 1861, s 2 the 
loner Court should first have fixed a time for the 
deposit of talabana Case remanded 1 AlLA.PnASAi>l 

Lax v Laxa Avbxka PiUSAO 3 B L B., Ap , 25 

S*C PURSHABBB LALL » UjIBlKA PeBSDAD LaIL 

[11 W B , 290 

2 Suoatituted service Natue 

ivoman of rank —Where by the custom of India the 


Mdluce Cxaeb; I! DoonaiiiosEr Dosseb 

[2 Moore’s L A , 283 

8 SufELciettcy of service— Act 

VIIJ of J8y9 t 2S9—Strweof profxhttory order 
Sugietency of — Where service of the profaibilory 
•orler was effected by affixing it to the wall of the 
dn elling house of the person on whom it was 
intended to servo it — Seld it was not a sarficient 
service undei s S39 of Act Vllt of 1859 It ought 
to have been served by delivery or by registered Utter 
Gosiifs CnVEDEB Doit t KHsacoB CnvtiDEB 
IdiTTBB 10 B. Xi B , Ap , 12 

4 Attachment — Prt* 

rate olienutton —Where an attachment of laud was 


attached null and void under a 240 Ixdba 
C nvusRA Babu « Aoba ami Hastebaiab s Baub 
[IB L B , a N , 20 

5 C Ikdso Cqdmieb Baboo t Dvslop 

[10 "W, R , 284 

Nub Ahmad I AltabAu I L R,2All,68 

6 Serttce on attor 

net/’ a clerk — Service upou au attorney’s clirk of an 
order direct to be served upon au attorney is not good 
service Embitlail Saliobau t Kidd 

[8 Hyde, 116 

6 Service on pleader 

—Order under* 165, Cittl Procedvte Code, 1859 
—An order unders 1C5 of the Civil Procedure Code, 
requiring a party fo a suit to attend and give evidence, 
might be served on such party’s pleader and not 
necessaril) personally Shitbudbapba i Kasbi 
BATH Visnvu . 6 Bom., A C„ 141 

7 Seruce of noltee 

on pleadet —Service upou a respondent s pleader is 
^ood service upon himsclfi so far as notice of tho 


BBOCBjSS— concluded 

appeal 18 cojcerncd Ishub Durr Musdul r. Shib, 
Pbbshad Thaeoob 15 W R,, 290 

6 Service la foreign territory 

— Seritce of notice of appeal— Civil Procedure 

Code, 1859, s 60 — ^There a respondent resides in 

Cbaodemago 

saminonA or c 

him by post 

not appear, a verified statement should be put in 
to show that he is at present or has recently been 
rcsidmg there Sohatdn BuxsnEB v Gopal 
C mj’SDBB Shaiiunio 15 W E,, 31 

9 — Bresli notice, Application for 

— Failure for long time to Serve notice of appeal— 
Sujjpcteneg of service — Wheie an appellant failed 
for twelve months to serve notice of appeal upon his 
respondent the Court refused to allow him theoppor 
tuDity to have a fresh summons issued and sen ed 
Where the paity serving a notice of appeal hnds tho 
respoudent absent from Lome and is told where he is, 
and yet affixes the notice to the door of bis house 
sQch service is v oid aud of no effect DootEB Cuund 
V Nieban Sivqh , . 20 W R, 62 

10 Inability to trace party for 

purpose of service— 5sfuics of notice of appeal 
— Civil Proceifure Code, I'tSO a 57 — Where an 
appellant to the High Court was unable to serve 
notice on the plaintiff (respondent) because of in* 
ability to trace the plaintiff in the place given as hie 
place of residence, when he (plaintiff) commenced the 
suit and sent m ins petition of appeal to the Zillah 
Court , — Reid that the case might be dealt with in 
analogy to Uie procedure iii lespect to summons 
unders 67 of the Code of Civil Procedure Bbdboo 
Koolabeb V Bonouaiee GUBAI't 

ril W B , 488 

11 Proof of service— ifefttrtt of 


of tho uotvco 


Looxr All V Aboo Bibeb 

[15 W R , 203 


ilIOOEOOIIDOKATH BQADOoBT t SbIB ChUKDEB 
Bsadooby , 19 "W. R , 102 

12 Service of notice of appeal 

— Cttil Procedure Code, 18^2 as 79, 80, 82— 
Respondeul’ a refusal to sign acknoicledgment of 
strxiee — Ex parte decree againat respondent — 
Where a respondeut refused to sieO the achno vledg 
ment of service endorsed on the ongmal notice of tho 


refusal to sign the scknoivledgmcnt and the Court 
pasGcd an ex parte decree against the respondent — 
Reid that, under the circumstances, there was no due 
service of the notice, and that theappcal was Wrongly 
deaded ex parte ITaboti v Vithd 

[1. 1, R , 10 Bom , U7 
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PEODUCTIOIT OF DOCUMENTS 

— conUnued 

7. CteiJ Procedure 

Code, 1859, s 39 — The plaintiff sued to recovetlcer* 
tain ]enels> and one of her ivitnesses being examined 
by her counsel with reference to a list of the jewda 
which iv^as in his possession, the defendant's counsel 
objected to the document being referred to at all, as 
it had not been died nith the plaint m complianee 
with 8. 89 of Act VlII of 1859 Held that s 39 of 
Act VIll of 1859 referred only to promissory notes, 
bills of exchange, and such documents as arc in their 
nature the very essence of the case - KAUEKsa 
DossEE 1 Hdebomonee Dossee 

[Bourke, O. O., 91: Cor., 161 

llATSOoBsit SnAvr c. HuRaypEESAcn Hot 

[Bourke, O C., 162 

8 Ciitl Procedure 

Code (Act XIV of 1882), eg, 59, U0—3Sadra* 
Higlt Court Sulee, l^oe 89, 43, 44, and 47. — A 
defcndantiB entitled, under the High Court Rntee,to 
be furnished with a copy of documents sued on, which 
are deposited with the plaint Maqoued Aonm 
Aztz V SnoBA Naidu I L B , 21 Mad., 490 

0. Dggeretton to 

rectiie docvmentg after fdtng of plaxnt — Act VIll 
of 1859 gave a discretionary powtr to recene 
documents after the films of the plaint Lopez i 
Dbibebo 'W, B , 1864, Act S, 07 

10 Reception ofdocu» 

menti nfter flUng of plaint— Ground of appeal— - 
Beception of documents under s 39, Act 1 III of 1859, 
by the Court of first instance cannot be a ground of 
appeal The sanction of the Court receiving the 
documents clears the defect of their not haviog been 
tendered with the plaint QoSAnt Tota Rau r. 

BUKlHlBAIiIiAB 

[3B.L.B.,P.0.84:12'W.K,P C.,32 
13 Moore’a I. A , 77 

Atta OoXpLAu Muhule t. SoebeoobbeeitTobof-' 

DAE . W.B, 1864, 271 


noc filed With the plaint nor et\tercd in an^ list 


[Llh.K.,8Mad,373 

12 Ctcil Procedure 

Code, 1882, »/ 59, 63 — JTeli that the refusal to 
admit in evidence a registered certificate of sale under 
e C3 of the Code of CuiI Procedure 1882, on 
the groudd that it had not been produced with the 
plaint aa required by s 59 of the Code, was improper. 


PBODUCTION OF DOCUMENTS 

—concluded 

there having been no doubt of its existence at tbe date 
of suit. DbTIDAS jAOJITAir V. PlEJADA BeOAM 

[I. L B., 8 Bom , 877 

13. — — Second cerltficaie 

of tale oltaxntd after Jirtt rejected at unreg%tiettd 
— Qu<ere — \\ hether, where the original certificate of 
sale had been rejected by the Court as being unregis- 
tered and tbe plaintiff had obtamed a second one, the 
Conit of first instance ought to have received the 
second one m evidence if issned and tendered lu evi- 
dence subsequently to the filing of the suit, but pre- 
viously to the original bearing LaIiB&ai Laehmi* 
DA8 » KAiiULDDis HusEN Khah 12 Bom , 247 

14 Omittion to put 

copy on record — In a suit brought on a promissory 
note, where the note was produced when the plaint 
was presented and was marked by tbe officer of the 


omission, and there bong no application made to 
withdraw, the suit was oismisscd, — Held that the 
Judge ought to have received a note in evidence 
which was “ produced in Court by the plaintiff whea 
tbe plaint was presented" (s 39 of tbe Civil Proce* 


to its ongmal place on ibe register, and be tried bjr 
one of the Judges of the Court TnoUESOK r. 
Jbbanoib Ho&uassi 3Eom,0 C,66 

15 , — — — Dttmxttal of 

lure 

. . be* 

bad 

not bceo complied with was held to be incorrect under 
tbe circuin^ances Ez PASTE Rataceakd Ami* 
cnADD . • 2 Bom., 809 

16 Ciiil procedure 

Code, t 174 — Court’s jurttdiciion to pumth a wtl- 
nettfor refuting to produce a document — Procedure 
—Indian Penal Code (Act XL V of 1860), i 175— 
Criminal Procedure Code (Act X of 1882), t. 480. 
— A witness Was summoned tq produce a document 
m Court in connection with a certain suit. Ho 
attended the Court, but did not produce tbe docu* 
uent, stating on oath that it was not m his possession. 
But this statement was disbelieved, and the Court 
fined bim E75, under s. 174 of tbe Code of Civil 
Procedure (Act XIV of 18S2) Held that the fine 
was ill^nilly 
to punish an< ■ 

exists only in • 

attended on 

before the Cc • • . _ 

a document will not produce it is piovidcd for by 
8 176 of tbe Penal Code (Act XLV of 18C0) and 
a ^0 of the Code of Criminal Procedure (Act X 
of 1882). Ih be pBEMcnAKD Dowxatram 

[LL. B., 12 Bora, 03. 
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PROFITS, SUIT FOE- 

See Co-SHAEEES— StriTS BT Co-SHAEESS 
WITH EESPECT TO THE JOINT PeoPEETY 

— MisoeiiBAneous Shits. 

CE. L. R., 3 All., 186 
23 W. E., 286 
I. R. R., 16 All., 28, 333 
I. R. R., 17 All., 423 
I. L. R., 22 All., 334 
I. R. R., 20 All., 73 

See Cases hndee Jhbisdiotion op Ee- 

TENHB COHET— N.-W. P. EENT AND 

Ebvenhe Cases. 

See Cases hndee Mesne Peopits. 

See N.-W. P. Eent Act, s. 7. 

[I. R. R., 1 All., 659 

See N.-W. P. Eent Act, s. 94. 

[1. R. R., 1 All., 512 

See N.-W. P. Eent Act, s. 208. 

[1. R. R., 2 All., 239 
I. R. R., 8 All,, 61 

See Pbe-emption— Peopits op Land. 

[I. R. R., 19 All., 261 

. See Specud oe Second Appead— S iiAia 
Cahse Cohet Sows— Peopits' op Land. 

[R R. R., 21 Bom., 248 


"PROJAH,” MEAWINTG OF— . 

See Lease— CONSTSHOTION. 

[22 W. E., 308 


PROMISSORY WOTES. 

Col. 

1. Poem op ’ 7165 

2. Exechtion ..... 7167 

3. CONSIDBEATION . . . _ , 7167 

4. Assignment op, and Shits on, Pbo- 

MissOEY Notes .... 7168 

See Cases hndee Evidence— Civid Cases 
— Secondauy Evidence - Unstamped 
OB Unbegistbked Documents. 

See Gotbenment Peomissory Note. 

[18 B. R. R., 359 
15 W. R., 267 
R R. R., 5 Calc., 654 
I. R. B., 24 Bom., 65 

See Hindu Law — Contract — Pbomissoey 
Note . . 3 B. R. R., O. C., 130 

See Cases hndee Jhsisdiction— Causes 
OP Jurisdiction— Cause op Action — 
Negotiable Insteuments. 


PROMISSORY' ISrOTES-coRiLiuecl. 

See Onus op Peoop — ^Documents ee* 
DATING TO Loans, Execution op, and 

CONSIDEEATION POE. 

[I. R. R., 20 Bom., 307 
See Pdeadee — Remuneration. 

[I. R. R., 14 Mad., 63 
R R. R., 16 Mad., 278 
1. R. R., 17 Mad., 306 

See Stamp Act (XXXVI op 1860). 

[1 Ind. Jur., O. S., 124 
1 Mad., 152 

See Stamp Act, 1862, s. 22. 

[2 B. L. R., O. O., 165 
6 B. R. B., 103 

1 Ind. Jur., N. S., 107 
See Stamp Act, 1862, sch. A, od. J. 

[6 Bom., A. C., 107 
See Stamp Act, 1862, sch. A, oi. 10. 

[3 Bom., O. a, 9 

2 Ind. Jur., S., 203 

See Stamp Act, 1869, s. 3, art. 25. 

[I. R.R.,3 All.,260, 581 
21 W. R..1 

See Stamp Act, 1869, s. 24. 

[24 W. B., Cr., 1 

See Stamp Act, 1869, s. 28. 

[7 Bom., O. C., 180 
21 W. R., 446 
13 B R. R., Ap.. 33 
I, R. R„ 4 Mad., 296 
7N.-W., 124 
7 Mad., 361 

See Stamp Act, 1 869, s, 39. 

\1. R. R., 3 AH., 115 

See Stamp Act, 1879, s.'3, od. 4. 

[I. R. R., 8 Bom., 297 
I. R. R., 8 Mad., 87 
I. R. B., 17 AU., 211 

See Stamp Act, 1879, s. 3, cd. lO. 

[I. R. R., 13 AIL, 66 

See Stamp Act, 1879, s. 34. ' 

[R R. R., 8 Calc., 645 
R R. B., 3 Mad., 251 
1. R. B., 12 Bom.. 443 
I. R. R., 13 Bom,, 449, 609 
I. R. R„ 22 Mad., 337 

■ Issue of— 

. See Company— Powers, Ddties, and 
Liabhities op Dieeotobs. 

[1 B. R.R., 0.‘C.,14 

— Payable by instalments. 

See Cases under Limitation Act, 1877, 
AET. 76. 


See Neqotiabde Instruments, Summary 
Peoceduee on. 

See Neqotiabde Instruments Act, s. 13. 

[R R. R„ 17 Mad., 85 


— Payable on demand. 

See Consideration . 7 Bom., O. C., 9 

See Interest — Cases under Act 
op 1839 . . 1 B. R. B., O. 0., 41 
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PROMISSOBY NOTES-co»ftntt«(f 

See Cases tjtdee Limitation Act, 1877» 
AET 73 (1871, AET ll) 

■ registered \mder s 62, Act XX 

of 1866 

jSee Meboee IB C,35 

Suit on — 

See Assionmewt oe Chose in Aotion 

[1 Mad,, 150 
4 Had., 176 
Lli IL,1AU,732 
See Ceexieioate op AeminisibatiOn — 
Bxqht to Soe OB Execute Decbee 
wuhoot Cebtipicatb 

[L L R , 17 Mad,, 108 
See Company— W iNi)iNQ-up— D uties ame 
Powees op-Liquidatoes 

p 1 j IL, 18 Mad , 498 

See CoNTEACT— W aoeeino Contbactb 

[I Ii B., 22 Bom , 899 
See CONIHACT Act s 28— IiiEOAt CoM 
TBACTS— GevEbaIIT 

LL L E,, 20 Mad , 84 

<5ee Husband and Wipe 

[8 B I. R , 372 
See Leixees op Aduihistbation 

[L L E , 17 Mad , 147 
See Majobiit Act s 3 

{LI*.E,17 Calc, 044 
8 C L E , 418 
I L E . 21 Bom . 281 
iSes Riohi op Suit— Contbacts and 
Asbeembnts I. L E , 17 Mad,, 263 
5ee Fbaoticb— C im Cases— Lbatb to 
Sub OB Defend 

[I L K , 3 Calc , 638 


1 FORM OP 

L Document without express 

promise to pay —A document is not a promusory 
note if it does not contain an express promise to pay 
GOVIHD Gofai 1 BalwanibAO 

[L In E., 22 Bom,, 886 

2. Document proposing to hor 

row on certain conditions— Stamp Jxt, 1879 
—Proposal— Coniraet Act (IX of lb72}t t 4 — 
A letter containing a request to borrow a certain sum 
of money pinmisiog that tho samo should be repaid 
with interest on a certam day is not liable to stamp 
duty It 18 not a promissory note but a- mere pm* 
posal under s 4 of tho Indian Contract Act (IX of 
187^} Duonseqat Raedaebeat r Axuabam 
MOEESETAE I Xj E., 13 Bom,, 669 

17abatanasami Mddaijae o Loeambaeauuae 
[II. E , 23 Mad , 166 note 


PROMISSORY NOTBS-contmaei 
1 POBM QY—coniinued 
'due to you and payable on the 16th luly ’ and 
in the other a sum of R515 was mentioned for 
which 1 give }OU this writing the whole amount of 
which 111! be paid up in full on the 3rd of August” 
Held to be not mere acknowledgments but promts 
Eory notes Mahick Chdnd i JoMooNA Does 

[I D E, 8 Calc, 645 

4 Uncertain agreement — Seld 

that the following inatrumeut was so lague and in 
definite m its terms that it could not be regarded as 
a promissory note I J C do hereby pro* 
mise to pay at Allahabad to the manager of th^ Agra 
Savings Bank Limited the sum of 910 on or 
before the l&th day of October 1876 and a similar 
Bum monihly every succeeding month for full >aluc 
and condderation receiied dated the 9th September 
1876 * Cabtee V Aqba Savinos Bane 

[ID E , 5 All , 562 


loose sheet of paper After rccit i g that tho defen 
dant bad borrowed the said sum of 112 135 on peTsonol 
security and tl at interest was to run there n at a 
specific rate, the documeut continued as follows 

The samo (t e the sum borrowed with interest) are 
payable whenever dhani the owner or lender) may 
demand payment thereof ' The defendant contended 
that the note m question was in form one payable to 

bearer on demand ' and as such illegal and lold as 
bei g lu cootravention of the pruMsions of s 2oofthe 
Paper Currency Act (XX. of 1882) Held that dhani 
was not ID the ordinary or the commercial language of 
the Bombay Presidency cquualcntto bearer intbe 
sense that word was employed in the Paper Currency 
and Regotiahle Instruments Acts, and that the docu 
ment in question was not therefore anc,,otiab1ciastru 
ment, nor obnoxious to the provia ons of the former 
Act and there was no objection ton suit founded upon 
it Jetda Pabeea « RAMCnANDnA VlTnOEA 

[I D.E,16 Bom. 689 

0 Proposal for a loan Contract 

Act (IX of 1872), s 2— Stamp Act t 3 \. 

letter reciting a request for a loan calling on the 
addressee to pay the amount to the bearer of the 
letter and continuing, this sum I shall repay with 
interest and get back thu letter I 

request you will not neglect to pay the amount 
on the strength of this letter,” is a promis ory note 
and not a mere proposal for a loan CeAvnamma r 
Attanna I. D E , 16 Mad , 283 


3 Acknowledgment —The plain 

tiff sued on tKO documents, signed by the defendant, 
m one of which a sum of it 03 uas stated to be 


an undamped document as follows The acconnt 
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I*RO!!VEISSOIl/Y ISrOTES — continued. 

1. FORM OF — conoJuded, 
executed on ... by ... to .. . 

Tlio amount winch I have this day received from 
you in cash is R700. This sum. I am bound to pay 
you. Therefore, adding to this sum interest at 8 
aniias jicr cent, per mensem, I am .liable to pay. 
This is the account in this manner executed with my 
consent.” Held that the document was not a 
promissory note, and was admissible in evidence. 
TrEPPATHi GopifDAir V, Rama Reddi 

[I. L. H., 21 Mad., 49 

8. — Contract or obligation. — A 

promissory note was held to be a “ contract or obli-. 
gation” under s. 16 of the Regitratiou Act of 1864 
for the purposes of limitation. Pvaei Chani) 
Mitteb V. Peazer . . 6 B. Ii. R., Ap., 40 

S. C. OrriciA.L Assignee u. Feazee 

[14 W. E., O. 0., 51 

See Leslie u. PoNonANiJN Mitteb 

[6 B. L. R., 668 
15 W. R., O. C., 1 

9. ISTecessity of delivery of note- 

— HlaJcini/ of note. — The making of a promissory 
note is altogether the act of the maker, and delivery 
to the promisee is requisite to render it complete. 
WiNTEE V. Round ... 1 Mad., 202 

2. EXECUTIOll'. 

10 . — ^ Evidence as to execution— 

JProbabilities.— CasQ in which it was held on the 
evidence and a discussion of surrouudiug probabilities 
that the first Court was in error in finding that a 
promissory note sued on had beeu executed by the 
defendant. Hueeichtien Bose v. Monindea Rath 
Ghose . . . , L. B., 19 I. A., 4 

3. CORSIDERATIOR. 

11. Rote given in payment of 

loss on wagering contract— .Act XXI of 1S48 
— Bom. Act III of 1S65 . — A promissory note which 
has for its consideration a debt due on a wagering 
contract is not binding in the hands of the original 
payee. Teikah Damodhae v. Laea Amiechand 

[8 Bom., A. C., 131 

12. Mote given partly for “ ba- 

lance of bets and lotteries ” — Lottery Act (V 
of 1844J. - The defendant agreed with the plaintiff 
to take the plaintiff’s mare “Bridesmaid” on “racing 
terms,” — all winnings to be divided equally between 
them, and the plaintifi to have the option of_ claim- 
ing a one-fourth s'hare of any lottery in which she 
might be bought by or on account of the defendant ; 
the plaintiff to keep and train “Bridesmaid” for H60 
a month. Subsequently, the plaintiff agreed to keep 
and train, for a like sum for each horse; five horses 
belonging to the defendant. The defendant having 
been posted as a defaulter, the plaintiff, at the defen- 
dant’s request, advanced certain sums to the feecretary 
of the Calcutta Races to enable the defendant’s 
Horses to run. As security for the repayment of such 
advances, and of a sum of R 4,456-6 which had 
become due to the plaintiff, aud .which included an 


PROMISSORY MOTES-con^Lmeef. 

3. CONSIDERATION — concluded. 

item of Rl,149 for “balance of bets and lottei’ies,” 
and a smaller sum in respect of certain tickets in the 
‘‘Secundra Raffle,” the defendant gave to the plain- 
tiff a letter of hypothecation of his five horses, whereby 
it was agreed that in case of the defendant’s 
default the plaintiff should bo at liberty to sell the 
horses.^ The defendant made default, and the plaintiff 
advertised the horses for sale. On the same day the 
defendant wrote and gave to the plaintiff a letter, 
stating that, in consideration of the plaintiff’s with- 
di’awing the advertisement, and withholding the sale 
for a certain period, he would give the plaintiff a 
promissory note for the balance of his claim. A note 
for B7,000 was accordingly given by the defendant to- 
the plaintiff. In the account delivered by the plaintiff 
to the defendant, he had by mistake overcredited the 
defendant with R744 in an item headed “ cash received 
from the Secretai'y of the Calcutta Races, balance 
of racing account,” and under which was included 
the following item; “I. 0. TI., deducted from lottery 
account, H480.” On receiving information of the 
error, the defendant gave the plaintiff another promis- 
sory note for ft744. In an action on the notes brought 
under jlct V of 1866, the plaintiff obtained a decree, 
which was set aside' on the defendant’s application, 
and leave was given to him to appear and defend. 
Written statements were then filed on the plaintiff’s 
application. Seld by Macpheeson, J„ that the two 
promissory notes w’ere given as security for the whole 
of the plaintiff’s claim ; that the items for “ balance 
of bets and lotteries” and for the “Secundra Raffle” 
being rendered illegal by the Lottery-Act (V of 1844), 
part of the consideration for the notes was illegal, and 
no action w’as maintainableupon them. His Lordship 
therefore dismissed the plaintiff’s suit. On appeal, 
held by CoirCH, C.J., that the promissory note for 
B7,000 was not vitiated by the Hl,149 being part of 
•the consideration for it : although that portion of the 
latter sum which was won by lotteries was obtained by 
an illegal transaction, it w-as not illegal for the defen- 
dant to receive the money, and, having done so, to pay 
the plaintiff his share or to promise to do so. But 
the money paid in respect of the “ Secundra Raffle,” 
being money paid in execution of an illegal purpose, 
was an illegal consideration which disentitled the plain- 
tiff to recover on the note. Held further that the 
note for ft744 was given upon good consideration. 
All the facts of the case being stated in the plaintiffs 
written statement, the Court might allow the plaint 
to be amended, and frame an issue as to what amount 
was due to the plaintiff in respect of the consideration 
for the note for B7,000. Held by Maekbt, J., that 
both notes were good, inasmuch as the promise con- 
tained in them did not spring from, nor was it the 
creature of, the original illegal agreement, but was a 
separate agreement. Josebh v. Soiano 

[9 B. L. R., 441 ; 18 W. B., 424 

4. ASSIGNMENT OP, AND SUITS ON, PRO- 
MISSORY NOTES. 

13. Endorsement to a third 

person for purpose of allowing him to sue 
— Assignment of negotiable instrument . — There is 
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[3B I. R,0 0,130 12WR,OC.9 

14 Renami transaction — Highi 

of henamidar to sue on note — The payee and liolder 
of n promissory note is not debarred from suing on it 
by reason of the fact that a third person is really 
mteiested in it Bojjauua. u Vemkatabakatta 

[I L R , 21 Mad,, 30 

15 Minorca suit bi/ 

another next friend — 'Right to aue on note not 
endorsed — An infant sued by hia next fncnd to 
recover the balance due on a prom ssory note alleged 
to bare been made and delnered on account of his 
estate to his motl er and guardian who had not endorsed 
the note Held that the suit was maintaioable lo 
the absence of an endorsement Gobumorti t 
SlTATTA LL R 21 Mad, 391 


owner of the note Sasat CBOKDBa Don n Cbdab 
Nath Dabs SO W 17 , 233 

17 — __ Suit by eadorsee against 

maker indorsement of o erdue note — In asnitby 


to pay the defendant K4 500 as an adiance upon 
goods to be supplied by the defendant to the payee 
that the money was paid and the promissory note 
sued on was made and delivered as an acknowledg 
ment of the receipt of the money and as a security 
for what should be due to tbe maker in respect of 
the dealiugs The defendant stated tl at the state of 
the accounts between him aud the maker showed a 
balance in faio r of the defendant and notice to the 
plaintiff of these facts was alleged Ihc note was 
endorsed to tbe plaintiff tuo years and eleven months 
afterdate Jle/cfthat althnughtheoidencefsilcdto 
make out notice to the plaintiff the note when endorsed 
was an overdue note and tl at tbe ]i1ainliS took it 
subject to the thin state of the accounts between the 
payee and tl e defcndint CoMMBSDiiv iloaiDBKM 
Sais t Obeb JIsebah Saib 7 Mad , 271 

18 T- — Endorsement of note over- 

dUe~No/e on deinand~Re endorsement —Before a 
promissory note on demand can he treated as oicrdne 
in the hands of au endorsee there must be some evi 
dcncc of demand There endorsement of a discharged 
promissory note cannot revive the liability of the 
maker Coffimunifun J/cltifrenAai5 v Oree Vterah 


PROMISSORY NOTES— co»«in««i 
4 ASSIGNMENT OP, AND SUITS ON, PEO- 
MlSSOEk NOTES — continued 
Satb, 7 Vad S75 followed The fact that the 
endorsee of a promissory note becomes one of the 
members of a firm which has undertaken to discharge 
tbe liability created by tbe maker of the note docs not 
discharge the obligation on the note so as to invalidate 
rc-endorument for lalue Van Ikgek r Dhdnha 
Laix Lauah . I Ij. R , 5 Mad , 108 

19 Receipt endorsed on note— 

Presumption of payment — Thougha receipt on the 
back of a hill of exchange or promissory note pnmd 
facie imports that tbe bill or note has been paid yet 
the receipt is capable of being explained an 1 if it 
appears that the biH or note has not been paid and 


have been paid Stewaet i Delhi and London 
Bank 17 W R. 201 

20 Suit to recover money due 

on a promiBBory note by assignee of rights 
of payee not being endorsee— Zn* 
strumenls Act J8SJ ts 8 9 —E executed a promis 
sory note on demand for B6 000 m favour of S in 
1882 In 1881 S by an agreement in writing 
assigned all her propeity includng the promissory 
note to il but did not endorse o\cr the prom ssory 
note to 1/ U ass gned his ngbts in the promissory 
note to a bank in payment of a debt In a su t hj JZ 
and the bank against E and 3 to rccov er the principal 
and interest due on tbe note — Meld that the plaintiffs 
could not maintain the suit Pattat Aubadi Mabab 
t Cbishnan I. L. R., II Mod., 290 

21 Suit by assignee by invalid 

endorsement— Cfoifu also on the original debt t» 
respect of tohieh niie mas given— ^Fainlatnahtl iyof 
suit —The purchaser of tbe assets of a bank in hqui 
dation nhi<^ assets included a debt due by defendants 
to tbe late bank andaprumissorynote gnen in lespcct 
of that debt sued defendants on the promissory note as 
well as on the original debt in respect of which the 
note had been gn en The note had not hceu endorsed 
until after the bank bad been wound up and had 
ceased to exist and the endorsement had been held to 
be invalid Held that plaintiffs were entitled to 
sue for the original debt even though they were not 
entitled to sue on the promissory note Pulhi Iteddi 
\ r~elayudasxvan I L R 10 Mad 94 referred 
to BaUACHANDBA EaO V VEVEATABAMANAArrAB 

[L ti R , 23 Mad., 627 

22 . Biliof exchange— riiZomfo/ 

noteer till Rights of— Right to securitiei deposited 
of endorser paying the holder of note or 6i/Z— 


and upon which he has no claim except for the note or 
hill ZWaCan Zb.* d Co v Horth and South Wales 
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4. ASSIGNMENT OF, AND SUITS ON, PEO- 
MISSOliY NOTES-c«n/n/«e./. 

JJank,Jj, Jt., 6 A-p. Cas., 1, referred to. Promissory 
notes imideby tin agent, acting for liimself and for his 
principal, were secured by the deposit of title-deeds oE 
property, belonging to the principal, in the hands of 
a bank which discounted the notes, and the latter 
wore paid at maturity by airondorsor. Held that 
the endorser was entitled to a transfer of the deeds to 
him as sccui-ity, without further assent from the 
owner. Ifeld aUo that he was entitled to have them 
transferred to him on the ground that, us a fact, the 
agent, acting within the principal’s authority, had 
.agreed that, in consideration of his ])aying the amount 
of the notes to the holder, ho should have this security, 
the bank sissentiug. Aoa Ammo l3VAnA:si ». 
Cmai? . . . I. L. B., 19 Calc., 242 

[L. B„ 19 I. A., 24 

23. — Liability of maker. Dis- 

charge of— Ji\iilure to present note at due date. — 
Semhle — The maker of a promissory note is not 
discharged by the holder’s failure to present it at due 
date. KAitAKiSTNAYVA V KASsnr 

pc. L. B., 13 Mad., 172 

24. Promissoi-y note not pre- 

sented for payment at maturity— iYryoifmfife 
Instruments Act (XJiVl of ISStJ, ss. G4, C6 — 
JEffect of nnn'preseniment, — Held that the non- 
presentment for p.ayment at matuiity of a promissory 
note, the presentment of whicli is required by s. 66 of 
the Nt gotiablo Instruments Act, 1S81, has not the 
effect of relieving from liability the maker of the note. 
Farcand All v. Agra Savinjs Bank, Weeklg Fates, 
All., 1896, 201, aud liamaktsfnagva v. Kasstm, 

J. 13 2Iad., 172, followed. ' Fhcti. CnA>"D r. 

Ganga Ghulam . . I. L. B., 21 All., 450 

I 

25. — Effect of an invalid eu- 1 

dorsement of a promissory note by payee • 
Fegotiahle Instriimenls Act fXXFl of 18S1J, 

s. 48 — Foie recovered ip, hut not re-indorsed to, 
the payee. -The defendant gave plaintiff a promissory 
note payable on demand. The plaintiff endorsed the 
note to a third party, a creditor of his, who sued the 
defendant on the note ou his refusal to pay. The 
defendant pleaded that it had been agi-eed between 
the payee aud himself that the note should not take 
effect until the payee had performed certain condi- 
tions which remained unperformed. The suit was 
accordingly dismissed. 'Iho plaintiff thereupon paid 
the endorsee and took back the note, which, however, 
was not re-indorsed, and instituted the present suit 
against the defendant, who pleaded that the property 
in the note was not vested in the original plaintiff so 
as to enable him to maintain the suit. On the decease 
of the plaintiff before the trial, his sons were substi- 
tuted as plaintiffs Held that, altboueh the property 
in a promissory note payable to order on demand 
passes by endorsement and delivery (Act XXVI of 
1881, . s. 46), the endorsement in this case had been 
declared invalid in the suit referred to, and must there- 
fore be treated as cancelled, aud consequently the 
' property in the note was vested in the plaintiff at the 
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4. ASSIGNMENT OF, AND SUITS ON, PRO- 
MISSORY NOTES — continued, 

date of the suit so as to enable him to maintain it. 
MATimuTun Phuai v. Krishnasa'ui Chetti 

[I. L, B., 17 Mad., 197 

26. — Assigameut by payee of all 

bis property including tbe promissory note 
— FegoH/tlion Aisenoe of endorsement — Fegoti- 
ahle Insirumenfs Act fXXVIof ISSlj, ss.8and9.~ 
A promissory note payable to p.ayee or order cannot 
be negotiated by the mere assignment by the payeeof 
all his property including the note. Fattat Ambadi 
ilLirar v. Brishnan, I. L. R., 11 Mad., 29, fol- 
lowed. AnBor CnETxi v. Ramachandra Rau 

[I. L. B., 17 Mad., 461 

27. Contemporaneous collateral 

agreement consistent witb the terms of 
tbe promissory note— of suit under 
Ch. XXXIX, Civil Procedure Code. — The plaintiffs 
advanced money to defendant for the supply of 
certain goods. On dofendaut’s failure to supply the 
goods, plaintiffs pressed for repayment, and a promis- 
sory note payable ou demand for the amount due was 
e.vccuted ; at the same time an agreement was entered 
into liy defendant to liquidate thommount due on the 
promissory note by fortnightly consignments, the con- 
signment to be made within fourteen days of the date 
of tlie promissory note. On defendant’s failure to 
send the consignments ns promised, a suit was 
brought under CIi. XXXIX, Civil Procedure Code. 
Held that the suit was rightly filed under Ch. XXXIX ; 
that the agreement to liquidate the amount due by 
fortnightly consignments was a collateral undertaking 
consistent with the existence of the note containing an 
absolute promise to pay ; that such collateral agreement - 
w.as no answer to the suit on the promissory note ; 
and that the plaintiff was entitled to a decree. Simon 
V. Mahomed Sheriee . I. L. B., 19 Mad., 368 

28.- Promissory note by member 

of an undivided Hindu feivaxlY— Liability of 
other member — Feyotiahle Instruments Act ( Act 
XXFI ofFSl), ss. 4, ^26, .17.— The maker of a pro- 
missory note (executed in plaintiff’s favour), being 
a member of an undivided Hindu family, had bor- 
rowed from plaintiff tbe money represented by the 
note and purchased therewith land 'for the benefit 
of the family, %vhich consisted of himself (the maker 
of note), .an uncle, and the sons of the uncle. The 
uncle had always recognized the debt as a family 
debt, and the land purchased with the money boi'- 
rowed had, in a subsequent division of property, (been 
allotted to the uncle and his sous, who had also 
agreed with the maker of the note that they would 
discharge the debt. On a suit being brought against 
the maker of the note, as well as the uncle and his sons, 

— Held (per Shephard and Shbeahmania A'etae, 

JJ. (Davies, J., dissenting), that all the members 
of the undivided family were liable. Per Sitbbah- 
MANIA Avvae, j . — Even assuming that the maker 
of the note was not the manager of the family, he was 
the agent of his co-parceners when buying the 
land and raising the loan, aud his acts as such agent 
bound the uncle who expressly assented to them ; 
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also that inasmuch as the uncle cashable his sfais 


Was borrowed l\hether haMng regard toss 233 
and 2 j 4 of the It dian Contract Act a principal can 
not be proceeded against upon a negotiable instm 
inent executed by an agent in liia own name — 
Queere Ter DATiEfl J —(1) Had the suit been 
brought on a bon I or on the debt of irhich the pro 
missory note afforded evidence other merabers of 
the family might have been held liable as well as the 
maker of the i ote on the ground that the latter 
represented them But in the case of a suit on a 
promissory note (as this suit was) no such rej rcaeuta 
tion could be alleged unless the persons said to be 
represented appeared by name on the face of the 
document (2) where the name of only one person 


Attah V 


KBISHIfAaAKI ATYAS 

[a L B, 23 Mad . 597 


PROPERTY 

See Cases undeb ATTAcniiEMT— S ubjects 
OE Attacruent 

See Cases undeb Joiitt Peopbbty and 
Joint lAMiiT PnopEHTr 

at disposal of Qoveramont 

See Eiani ot Suit— Pbopertt at Pis 
B08A1. OF QoTSBNMSNT 

[L Ii B., 19 Bom , 86S 

See Tbeasubb Tbofb 

[1. 1, B , 19 Bom , ees 

decreed to plaintiff Order for 

production of — 

See Execution oe Dbceeb— Mode of 
Execution— Genebaixt etc 

[;3N W,310 

Besoription of— 

See Cases ukdeb RBOiaiBATioN Act 
8 21 

Divesting of— 

See Cases undeb Hindit Daw — Adoptioh 
— Effect op Adoption 
See Cases undeb Hindu Law— Inbbbii 

ANCB DlTESTINO OF EXCLUSION PB03I 

Aim Fobfeitube of Indebitahcb 
See Cases undeb Hindu Law— Widow- 
Disqualification— Uncuastitt 
See Will— C oNSiEucTioN 

tLD.B.4Calc,420 
lIndLJur,lT.S,376 
AIL. 683 
I Ib B., 16 Mad , 448 


PBOPBBTY — concluded 
— — — found on accused. 

See CsmiNAL Pbocedube Codes 8 517 
[LL B, 21 Calc, 499 
lew 1^,438 681 

• in different districts 

See JvsisDicxios Suits fob Land— 
PBOPEBir in DiFEEEENT DiaTElOTS 

Injury or obstruction to enjoy 

ment of— 

See Injunction Special Cases Ob 

fiTEUCTION OB INJUET TO RiaHXS OF 

Peopebty 


See Cases undeb Riant of Suit — 

IjfJUKT TO EHJOYMBIiT OF PSOPBETX 

in the soil 

See Fisheey RiaiiT of 24 W B., 200 
[W B., 1864, Q3 
I Ii B,0Calc,183 
LL B, locale, 50 
1 W E 79 
Marsh, 334 2 Hay, 568 
See Ownebship Peebuuption of— 

Ll L B., 9 Mad-, 175, 285 
See Sanad I L B , I Som , 623 

not in esse, Pledge of— 

See Stamp Act 18C9 s 3 

[LL B,20alo,68 

— on which duty has been paid 

in England 

See Coubt Fees Act scb 1 cl 11 

[I L B.. 4 Calc , 725 

• on which there is a mortgage or 

incumbrance * 


See CovsT Fees Act sen 1 cl 11 

te B L B , Ap , 43 
6 H W , 214 
I L B , 1 Bom , 118 

Bestitution of. Order for — 

jSxecufton of decree — 

Poeenewn under decree — Tecertal of decree — See 
Uiulton of proptrln after rezertal of deerte—STeme 
profit* — Cxe>\l Procedure Code e 244— K Court 
reversing a decree under which possessi n of property 
has been taken haa power to order restitution of the 
property taken posscssu/nof and with it any mesne 
pivfits which may have accrued during such posses 
G on MoosooND Lall Pal CaowonBY e Mauo 
aiBD Sami Mbah [I L B., 14 Calc , 484 

— seized by police 

oe« Cbuiinal Pbocedube Codes s 523 

[L L. B., 17 Bom , 748 
I L.B.,22Calc 761 
subject to a trust 


See CouBT Fees Act sen. I abt 11 

re B L E., Ap , 138 
11 B L B., Ap.89 
14B.L.B.184 
7 B L E., 67 
I. L. E , 20 Gala, 676 
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PROPRIETAIIY RIGHT. 

*'cd Bou.n'daiu' . . 8W.R., 343 

[8 W. E., 420 

- Fropriotavy right--JI7<i/'tuit7 Cowls 

— an<l cfjttituhla riijhls to proptrli /, — In 
inofusail Courla in this country* tlioru is no tiiatinc* 
ttou between ri’^ht uinl ('([uilsiblo right tn pro- 
])erty. Tlicre ia bnt one kinil of proprietary ri^ht 
not diviaiWe into partn or aspects, Skkoku isA/.iiEii 
Ax .1 K^A^• c. ()JooiiiiY.i JtAvc Ku,\,v. ^lu.vdooit Anr 
KiiAK f- Ojqoi)»vaUam Kiiax , 8 W, E., 300 

PB08ECUTI0N. 

See AuA'niUKNT ov I’jtoaEOUTioN'. 

[4 Mad., Ap., 65 

^ Commoncoment of— 

Xt'C CA5K.S UKiniU COMl’I.Ai:n'-~lNaTlTU- 
TIO^• OV Ci)JU*I,AI>'T A>‘0 KeCESSAHV 
I'liEUMiyAuina. 

, — — Rovival of— 

.SVd CASKa U.SnEll CoMfr.Al.ST— ItEVlVAI, Ol» 
COJU'IiAnT. 

Sec UNDjui ItEvisios CiiiMi>-Ai, Casks — 

DiSCKAIUIK ok .VCCl’.'ED. 

.>Vc UUVISIOK— CulSn.N'ATi CASKS—IlETlVAIi 
OV COJIVLAINV A^•l) llKTUIAt. 

Withdrawal from — 

See PuuLio 1‘uosECUTOu. 

[L L. B., 8 All., 201 

PROSPECTUS. 

, See Co.Mi>A>-Y— AuTicius ov Association 
AND LIADIUTY ov SUAUUUOI.DE113. 

[I. L. E„ 1 Bom., 320 

PROSTITUTE. 

See Maiiomkdan Law— Gdaudian. 

[I. L. R., 1 All., 588 

Suit for rent of lodgings let to — 

See Landhoud and Tenant— Tbnanoy 
volt lJiMOit.ui PmtrosKs. 

[8 B. L. E., Ap., 37 

1 , Registration of prostitutes 

— Act XIV of ISGSi ss. 11 and 21 — Jurisdiction 
of Magistrates to entertain pleas of irregularity in 
the registry — Possession of rsyistry ticket, — Under 
Act XIV of 1868, the .police are not empowered to 
put a womm on the register of " common prosti- 
tutes” against her will. The penalty prescribed by 
B. 11, Act XIV of 18(i8, foi- disobedience' of any of 
its rules is for a “ woman who voluntarily registers 
herself as a common prostitute.” A Magistrate has 
authority to hear any objectiou urged by a woman 
charged with disobedience of the rules under Act XIV 
of 1868 against the legality of her registry, or that 
she ia not a common prostitute. The possession of a 


PROSTITUTE-coHcL/rfc<L ' 

registry ticket is not sunicient evidence of beino- a 
common prostitute. In the case ov Lakiiijiani 
.... 3B.E.E„A. Cr.,70 
S. C, (ioEEN V. Ldkhijioneb Hadk 

[12W.E., Cr„65 
2, Act XIV of ms, 

St. 11, 21~Iiulcs IS and 27 passed under the Act 
Moyistrate, Comj>etency of — Jurisdiction, — Any 
woman desirous of ceasing to carry on the business 
of a common jirostitute is, under the provisions of the 
Couhigious Diseases Act, 1868, absolutely entitled to 
I have luT name removed from the register j and any rule, 
j or portion of a nile, purporting to have been framed 
j under tlic provisions of that Act which places any 
j obstacle in the way of her doing so is ultra vires, and 
j therefore void. tVlicre a woman is prosecuted before 
i a Jlagistnite under 11 of Act XIV of 1868, she) is 
j not precluded fro.n pleading that she has ceased to be 
; a common prostitute, ami tliat she has taken steps, 
j under s. 21 and the rules fnimcd thereunder, for the 
j removal of her name from the register; and the 
Magi-strate i.s competent to entertain such a defence. 
E1XVNE33 r. XlSTAli JiAUtt 

[I. L. R., 0 Calc,, 163 : 7 C. E. E„ 197 
PROSTITUTION. 

^ Obtaining possession or disposal 

of minor for purposes of — 

See Cases dndeb Penal Code, ss. 332, 
373. 


PROTECTOR OE LABOURERS. 

See BengaeAct VI ov 1865. . 

[3 B. L. R., A. Or., 39 

PROVINCIAL SMALL CAUSE COURT 
ACT {IX OP 1887). 

See Mdnsiv, J vtusbictioh ov. 

[1. L. E., 20 Mad., 156 

See Cases dndeb Shale Cause Coubt, 
Mopussil. 

See Casks dndeb Special ob Second 
Appeal— Small Cause Coubt Suits. 

s. 16. 

See Valuation ov Suit— Suits. 

£1. L. E., 24 Calc., 661 

3. 16. 

See Munsip, Jubisdiotion op. 

£1. L. R., 19 Mad., 477 

See Repebenob to High Coubt — Civil 
Cases . I. L. R., 21 Calc,, 249 

-3 s. 17. 

See Civil Peocedube Code, 1883, s. 108. 

[2 C. W. Nr, 683 



( 7177 ) 


DIGEST OP CASES 


( 7178 ) 


PKOVINOIAIi SMALL CAUSE COURT 
ACT (IX OE 18Sl)-coacluded 

8. 23. 

See JOBISDIOTIOH OP 

[I. L. R,23 Calc » 425 

8 24 

See Appeal— O aDBua 

[I. L. B., 16 Mad-, 80 

8 26 

6’<’e DiaXHICT JUDCB JOBI3DICriOH OP. 

[I. L. R, 24 Bom., 3U 
* See JDDGltE^T— CiTiL Cases— F oBit and 

Contents op J uDOiiENi 

[I. L K , 13 AU , 533 
See Lettbbs Patent, Hioq Coxjht, N. W. 

P,ci. 10 I. L.R,, 16 All., 373 
See Cases xjndeb Revision— Civil Cases 
— Small Cause Cotjbt Cases 

— . ee 25 and 37 

See Lbttbbs Patent, Hian Coubt, cl 15. 

[1. li. R., 17 Mad., 100 
L L R, 23 Mad . 160 

8 33. 

Set Susobsivate Jucce, Jobisdictioh 
OP . . I.L. R, l4Bom,371 


B. 35 


JoniSDICTION OP. 

[1. L R, 19 Mad., 446 
5 «aTban8Peb op Civil Case— Gbnbbal 
Cases . . 1. L. R„ 13 AU , 324 

[I L B , 23 Bom , 383 


— sell II, cl 6 

See Attachment— Subjects op Attach' 
MENT— Pbopbbtt andIsxbbestinPbo' 
PEBTT OP VABIOUS KINDS 

[I L.R,14 AU, 30 


PROVOCATION. 

See Cases undeb Culpable Homicide 


1 UBLIC BODY. 

Delegation of powers to— 

5ee PoBis Act, s OIL R, 17 Mad, 118 

PUBLIC DEMANDS PJBCOVEBY ACT 
(BENGAL ACT VII OP 1880) 

See ArPEAL— O bdebs 

[L L R, 22 Calc , 410 
iSfe Limitation Act, 1877, 8 II. 

[LL R,20 Calc, 234 
See Limitation Act 1S77, abt. 12 

[I. L.R, 23 Calc, 775 \ 
I.. K.. as X A, 45 
See Rkhew— P owEB to Review 

ILL. B., 22 Calc, 410 1 


PUBLIC DEMANDS RECOVERY ACT 
(BENGAL ACT VII OP lS8Q)-conlinued. 

1 8 . ^—Bengal Act VII of 1S68, 

t 8 — Certificate of sale—Bvidence of tufflcteneg of 
ttrttee of notice of sale - Act XI of ISoD — S. 2 of 

Act Til 
far as u 
cooatnicd 

as ouc with Act XI of 185^ and B'>ngal Act VU of 
1838,” does not extend tlie effect of s 8 of Bengal 
Act VII of 18C8 to a Bale»certificate granted under 
s Id of Bengal Act VII of 1S80 bo as to malic suca 
a ccrtideate eonelusie e evidence of the sufTicicncy of 
tba service of the notices of sale under the last'oamed 
Act Pdlin Cmandba Rot v Aebab Hossein 

[I.L. R,21 Calc, 350 
BnOLA Nath Haiti t Mahindddin Moiiomed 

[I L R , 2l Calc • 350 note 

2 ands 7~Ben<;al AetVII of 

1$$6, s 8—Cerl'Jicaie of sale—Eoidenee of suffici- 
eactf of service qf notice — Act Xlof 1858, t 3S — Sale 


under s 7 of Bengal Act VII of 1580 for arreara of 
rent alleged to be due to an estate under tho Court 
of Wards, but it is limited in its applicatiun to tbe 
tuo descriptions of certificates of title therein lef erred 
to, namely, certificates grauted under s. 28 of Act XI 
of 1889 and those granted under s 11 of Bengal 
Act VII of 1&68 BuUn Chandra Bog v Akbar 
Jlotsein,I>L B, 21 Calc, S50, and BAola Xath 
A/atfi V ilohinuddin Maliomed, I L It ,21 Calo, 
850 note, approved Bisizambsb Haldsb v Bono> 
MALI Haldeb . . I L. R., 26 Calc., 414 

[3 O. W N., 233 

3 jxnd 88. 8, 10, 10 —Beng Act 

VU of 1568, t 2— Sale for arrears of road cess 
—Suit to set aside sale — Ground for setting aside 
'sale under certificate — Act XJ of 18a9, s 33 — 
Cin( Broeedure Code, ss 290, 311, 312 — Neither 
the provisions of s S3 of Act XI of 1859 nor 
those of 8 2, Bcngil Act VII of 16CS. affect the 
junsdictiOQ of tho Civil Court to entertain a suit 
to set aside a sale under a certificate on any of the 
follo'viag grounds, namely, that no arrears were due 
at all, that no notice was served in accordance with 
the provisions of Bengal Act VII of ISSO, or that tho 
provisio-ia of s 290 of the Civil Procedure Code were 
iiifnnged The u ords ” lu respect of sales m ciccntioa 
of decrees * m s 19 of Bengal \ct \ II of ISSO do 
Lot mcludc any proceedings instituted after tho sale 
for setting it aside 8s 311 aud 312 therefore of the 
Civil Procedure Code do not apply to sales under 
a certificate Tho lufnngcmcnt of the p ovisioes 
of 8 293 of the Civ il Procedure Code is not a mere 
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PUBLIC DEMANDS EECOVERY ACT 
(BENGAL ACT VII OP \QQQ)~co 7 ilimicd. 

certificate issued under Bengal Act VII of 1880, and 
who has sustained substantial injury by reason of a 
material irngularity in publisliing or conducting 
the sale, is by \s’ay of an appeal under s. 2 of Bengal 
Act VII of 1SG8. The eH’c-cfc of s. 2 of Bengal 
Act VII of 1880 is Unit Act XI of 1859, and Bengal 
Act VU of 1SC8, and Bingal Act VII of 1880, arc to 
be considered as if the provisions contained in them 
were contained in one Act so far as such construction 
is consistent with the tenor of the lasS-inentioucd 
Act. By tho force therefore of s. 2 of the Act of 
1880, tho provisions of s. 2 of the Act of 1868 became 
applicable to a sale under an execution issued upon a 
certificate made under tho Act of 1880. Bengal 
Act VII of 1880 is an Act for the recovery of all 
kinds of public demands, and therefore applira to 
eases of road or other public cesses. Sadiiosakan 
Singh r. Fancudeo Lan . I. L. E., 14 Gale., 1 

4 . and s. Q—Jieng. Act VII 

of ISOS, s. 2 — Suit to ■set aside certificate and 
sale for arrears of cesses — Jlif/ht of suit — Appeal. 
— Ko suit will lie to set aside the sale of a property 
sold in execution of a certificate issued by tho 
Collector for an-ears of cesses, where it is found 
by tho Court that there was an uusatisfied arrear 
at the time of the sale. Tho only remedy of the i 
judgment-debtor, whoso property has been sold, 
is by way of an appeal to the commissioner under 
s. 2 of Bengal Act VII of 1863. Sadhusaran 
Sinph V. PanoMeo Lai, I, L. P„ M Calc., 1, 
followed. TEomrcKHO Nath Moztr jedae r. Pahar 
Khan . . . I. L. E., 23 Calc., 641 

5, . Benp, Act VII of 1S68, 

s. 2 — Sale in execution of certificate under Public 
Demands Pecovery Act — Appeal to commissioner 
to set aside sale. — In an appeal to tho commissioner 
under s, 2 of Bengal Act VII of 1868 to set aside a sale 
in execution of a certificate under the Public Demands^ 
Recovery Act (VII of ISSO), — Held that s. 2 of 
Bengal Act VII of 1868 applied ^to a sale under 
Act VII of 1880, and the appeal to the commissioner 
was rightly made under that section. Sadhusaran 
Singh v. Paneltdeo Lai, I. D. i?., 14 Calc., 1, 
followed. GtFNESSAR Singh v. Gonesh Dasb 

[I. L, E., 25 Calc., 789 

8: — and s. 20 —Act XI of 

1859, s. 34 — Limitation. — S. 2 of the Public 
Demands Recovery Act (Bengal Act VII of 1880; 
does not make the provision of limitation in a. 34 
of Act XI of 1859 applicable to the execution of a 
decree annulling a sale under s. 20 of Bengal Act 
VII of 1880. Mahomed Abdud Hte v. Gasraj 
Sahai . . I. L. E., 25 Gale., 283 

[2 C. W, N., 89 

3. 6 (b) and g. 10 — Suit to set aside 

certificate — Mode of service of notice. — Although 
no special provision is made in Bengal Act VII of 
1880 as to the manner of service of the notice pre- 
scribed in s. 10, it is not to be presumed that -the 
Legislature intended that service of a less effectual 
character should he sufficient than it has'expressly 
provided for similar processes under the Civil Pro- 


1 PUBLIG DEMANDS EEGOVERY ACT 
(BENGAL ACT VII OF 1880)-coa^^»«ec^. 

cednre Code. Before therefore a service under 
Bengal Act VII of 1880 can be .ffected by posting it 
on tl)c_ residence of the party on whom it is wished to 
serve it, it must be shown that some attempt has 
been made to effect personal service, and that such 
personal service, for reasons stated, could not be 
made. In such a case, when the fact of service of 
notice is denied, the onus is on the party alleging 
service to prove it, Raziiai, Chandra Eai 
C uOWDHHRI V. SbCRETARX OE StATE TOR InDIA 
IN CoHNCii . . I, L. E., 12 Calc,, 603 

33 . 7, 8. " 

See Saxe for Arrears oe Retenhe— 
SEXITNO aside Saxe— iREEGHlAEITy. 

[I. L. E., IS Gale., 125 

3. 7 and s. 10 — Sale for arrears of 

cesses — Collector's cei'lificate, DJfeei of, after notice 
of it. — According to the true construction of s. 7 of 
(Bengal Act VII of 1880, there is no foundation 
for a sale thei’euuder, until a certificate has been 
made by tho Collector strictly in tho manner pre- 
scribed thereby, specifying tho sum due and the ' 
person from whom it is due. Held that such 
certificate, when duly made, has, after service 
of notice thereof under s. 10, the effect of a decree 
so far as regards the remedies for enforcing it. 
Baijnath Sahai v. Raaight Singh 

[1. L. E., 23 Calc., 775 
. L. E., 23 I. A., 45 

1. ^ S. 8 (b>, el. 3, and s. 10— -Certi- 

ficate, Suit to set aside — Amount not “due ." — 

• Where rent was payable jointly to certain wards of 

Court, and another proprietor whose guardianship 
under the Court of Wards had ceased, and the 
Collector issued a certificate, under Bengal Act VII 
of 1880, for a proportionate share of the rent due to 
tho wards, — Held that, there being no right at law to 
claim any separate share of the rent, there was no 
sum “ due,” and therefore, under s. 8 of the Act, the 
certificate was invalid and must be cancelled. 
Giejanath Roy Chowdhey v. Ram Narain Das . 

[I, L, E., 20 Gale., 284 

2. and s. 12 — Suit to set 

aside certificate and sale — Limitation. — A certi- 
ficate'was issued under the Public Demands Recovery 
Act (Bengal Act VII of 1880), and notice under s. 10 
of the Act was -served on the 12th December 1895. . 
The debtor objected under s, 12 on the ground that ■ 
no arrears were due, but the objectioo was oveixuled, 
on his failure to produce evidence, on the 7th August 
1895, and the sale took place on the 10th August 
1895. In a suit brought on the 8th August 1896 to 
set aside the certificate and the sale, — Held that the 
terms of s. 8, cl. (5), providing the limitation of one 
year from the date of service of notice are peremptory, 
and in no way controlled by the provisions of s. 12, 
and the suit in respect of the certificate was 
therefore barred by limitation. Held also that, 
if the certificate cannot be cancelled, the sale held 
in execution of it also cannot be cancelled. RaobunS 
Sahai v. Kameshae Peosad 

[I. L. B., 26 Calc., 172. 
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PUBLIC DEMANDS BECOVEB.'Z ACT 

(BENGAL ACT VII OF 1880)— con^nwi. 
8 9 . 

Sfe Sale fob Aebeabs oe Retenttk — 
Setting abide Saib — iBBEODDABirr 

[1C W N , 618 

s 10 

See Ces3 . I L. B., 19 Calc . 783 

See Sate tob AEarAES or Retkndk— 
Setting aside Sale — Ibbeoddabiit 
. [I. L. B., 18 Calc , 125 

1 C "W. N , 616 

1. Act XI of 1S59, at 5, 17 — 

Sale for arrears of reieuue, Aof\fioaiton of— 
Attachment binder cerlxjicate procedure — 'Where a 
notice under g 10 of Bengal Act VII of 1880 was 
served, and a certificate issued by the Collector 
for default of pajment of road ceas of a revenue* 
paying estate, aud the Governmeut revenue being 
in arrears, no notification under s 5 of Act XI of 
1S59 Tras issued, and tbe estate was subsequently 
sold for arrears of Goiernment reienuo, -BVIrf 
that the sale was valid, and aa S and 17 of Act 
XI of 1859 did not apply, tbe certificate issued by 
the Collector being not an attachment as content* 
plated by B 5 Jlam Xorain Xoer v ilahahtr 
Perthad Stngh, I L J? , 13 Cale , 203, referred to 
ItlEOO MVBDAN blNGIt r IlAtt EeEIIA LAI. 

[I L B , 20 Calc , 325 

2 . 


recoTcrable under Bengal Act VII of 1880 cannot be 
supported unless the certificate, upon which exe* 
cation IS taken out, is lu strict compliance with tbe 
Act. The notice under s 10 of the said Act 
must be issued by tbe Collector in whose ofilico tbe 
ccrtificato is required to be filed £^cn supposmg 
that B 8 of Act Vll of 1868, read with s J of tbe 
said Act, makes 'i certificate of sale concliuive 
evidence that all notices have been duly served 
and posted in tbe case of a solo under Bengal Act VII 
of ISSO as well, the question wben the notice was 
served uould still remain open The certificate of 
sale, moreovci, cannot be conclusive evidence that the 
certificate in cscqutioa of which the property was sold 
was a certificate duly issued m acrordanco with the 
law UZIEAII MolLAn l KABTICK CnUNDBB 
Geosh . 2C. W.N.SBS 

3 and s. 23 — Attachment 

undercerttf cate procedure — The certificate and notice 
referred to in s 10, Bengal Act VII of 1880, are 
executive acts, nndan altacbnient, which is there- 
suit of those acts, is not a judicial, but an executive 
proceeding Tbo meaning of s 23 of that Act, 
which lays down that a (.olicctor "m the discharge 
of his functions shall bo deemed to be a perron act 
mg judicially within tho meaning of Act Will of 
IKO," 18 that, for tbo purpose of protecting him 
from personal liability, his action is to be re^r^d os 
-.udicial. llAAi Kabaik Koxb v. ^ilAnABiB Pebsjup 
^isau . . L L B,, 13 Calc., 209 


PUBLIC DEMANDS EECOVEBY ACT 
(BENGAL ACT VII OF 1880)— con^inue^ 
s. 19. 

See Saie pds Abbeaes op Betendb — 
Setting ASIDE Sale — Iebegdiaeitt 

[LL.B,18 Calc, 125 

Certificate procedure — Cxtil 

Procedure Code (Act XJP of lb82), ts 311, 
312 — A suit will he in a Civil Court to set aside 
a sale held under Bengal Act VII of 18S0, where the 
sale proclamation is issncd against the whole sixteen 
annnr of the estate, but a sale held only of a 
portion thereof Tho effect of s 19 of that Act 
IS, that it relates to tho practice; and procedure 
m respect of sales that is, to tbe practice and 
procedure of executing Courts m the carrying out 
of sales P.Au Logan Ojha V Bqawani Ojba 

[I L E, 14 Calc., 9 

as 21 and 22 — Sale in execution of a 

certificate under the A t— Procedure — Saittfied 
certificate— Act XI of 18-}9. — The Collector, bar* 
ing received a report from the Telisildar that 
arrears of road cess Bengal Act IX of 1880) were 
due in respect of villages, took proeecdiogs pur* 
porting to bo in pursuance of Bengal Act VII of 
1880 In the certificate of unpaid demand, the 
names of the persons desenbod as debtors were 
those not of the present proprietors, but of former 
proprietors and the copy and nrtico were addressed 
to them Seld by the High Court that the pro 
cedure laid down by Bengal Act VII of 188) must 
be strictly followed , and it is therefore abso* 
luteiy incumbent on tbe Courte, when consider 
mg tbo validity of sales uuder that Act, to rigidly 
require an exact compliance with the formalities 
prescribed tberfin the Legislature tVlicro a 
certificate is issued in respect of a demand under 
the Act, upou payment of such demand, it be- 
comes tbo duty of the Collector under s. 22, to 
enter eatis&ctiou upon the certificate, and also in 
the reg'stcr kept under s 21 A sale in execution 
of a eatiafied cerUficato, or of a certificate not 
duly made under the Act, is absolutely void 
AbdulUger JIav:abIlnj,B L P , Sup Vol,911, 
and Lata Moharulc Lai \ Secretary of State 
for India, I,L P , 11 Calc , 200, followed. Mohan 
Pam Jha v. Paboo Shxb Lull Singh, 3 B, L. R , 
235, referred to Semble — Demands in respect 
of cess under Bengal Act VII of 18S0 are not on 
the same footing as revenue demands to which 
Act XI of 1859 appliiB and therefore the proce 
duro prescribed by Act M of 1S59 for tbe recovery 
of Uio latter u not applicable to tbo recovery of 
the former GrjBAJ Saiiai p SEcasrABT of 
State fob India . L L. B., 17 Calc., 414 
Peld on appeal by tbo Privy Council, affirinmg 
tbo decision of the High Court, that even if tbe 
certificate and tho proceedings following it had 
been duly authenticated, and intimated to the present 
propnetor, which had uut been the c.aie, they conld 
not affect bis right of property m tho villages, mas* 
much as the Act only authorized tho attachment and 
sale of tho property of the persons who aro described 
as debtors. This of itself was a ground for cancelling 
10 X 3 
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PUBLIC DEMANDS HECOVBRY ACT 

(BENGAL ACT VII OE 1880)-c<j«cZ«rferf. 

the sale.. Their Lordships also coucuvred iu the view 
taken by the High Court that there was no evidence 
showing that the certiOcatc had been duly siguod, 
.and were of opinion that the High Court had rightly 
found payment of the arrears before the sale. 
Mauomijd Annot ILu v. Qojkaj Sahai 

P. L. R.. 20 Calo., 820 
L.R„20I. A„70 

PUBLIC DOCUMENTS. 

See Cases toder Evidehce Act^ s. 74. 

PUBLIC DUTIES. 

Enfore.ement of— 

See Hion CoxniT, .Ttjrisdiction op— Cai.- 

OOTTA— CiVIE. 

p. L. E., 17 Calc., 329 
I. L. R., 21 Calc., 348 

POBLIC EUNCTIONS. 

See PKNAl Code, a. 18G. 

P. L. R., 22 Calc,, 286, 508 
L L. R., 23 Calc., 898 
ic.vr.N., 74 

PUBLIC HEALTH, OEPENCE APPEOT- 

ING— 

1 , — Penal Code, s. 209 — Travelling in 

a train while aufferinfi from cholera. — K, knowing 
that he was suffering from cholera, entered a train as 
a passenger without informing the railway company's 
servants of his condition. M, knowing of K’e condi- 
tion, bought K’e, ticket and travelled with him. 
JTald that AT was properly convicted under s. 2G9 of 
the Penal Code of negligently domg an act which 
was, and which ho had reason to believe was, likely to 
spread infection of a disease dangerous to life, and 
di of abetment of R’s offence. QcrEEN-E\n?UESS v. 
ICeishnaepa . . , I. L. R., 7 Mad., 278 

2, — — Communicating sy- 

philis li/ the act of sexual intercourse — Cheating , — 
A prostitute who, while suffering from syphilis, com- 
municates the disease to a person who Iws sexual 
intercourse with her, is not liable to punislnnent- 
under s. 269 of the Indian Penal Code (Act XLV of 
1860). “ for* a negligent act and one likely to spread 
infection of any disease dangerous to life. ” Queev 
Emeress t). Eakhsia . I. •L..R., 11 Bom., 59 

3 , — Negligent act — 

Ttofasal to allow person suffering from infeotious 
disease to he removed to a hospital. — Where a 
mother refused to hIIow lier daughter suffering from 
smallpox to be removed to a hospital in accordance 
with an order made by the l>istricfc Magistrate, 
unless she accompanied lier, and was convicted of 
an offence under s. 209 of the Penal Code by the 
District Magistr.ite, — Reid that no unlawful or 
upo-liorent act had been coinmitted witliiu the 
mining of s. 269 of the Penal Code. CahoOjV v. 
Mathews . . I. L. B., 24 Calc., 494 

[1 O. W. N., 274 


PUBLIC HIGHWAY. 

See Puurrc Eoad, Hi&hwat, eto. 

PUBLIC NUISANCE. 

See NtriSANCE — P ubiic Nuisanob urdeb 
Penai Code. 

PUBLIC OPPICER. 

Sec Attachment— Subjects oe Attach- 
MENX— Salary I. L, R., 24 Calc., 102 


Sea Collector 


I. L. R., 3 All,, 2 


See Oeticial Trustee. 

p. L. R,, 7 Calc,, 499 
L L. R, 12 Mad,, 250 

See Stamb Act, Sch. I, art. 22. 

[1. L, R„ 18 All., 293 


— Money lent to— 

See Subokdinate Judge, Jurisdiction 
OF , .1. L. R., 22 Bom., 170 

Notice of Bnit—Civil JP r o- 


cediire Code, 1S82, s. 42i — Talukhdari settlement 
officer managing estate under Act XXI of 1881 
— Broach and Kaira Encumhered Estates Act. — The 
plaintiff sued for a declaration that ho was entitled 
to succeed, on his fathcr's deatb, to a talukhdari estate 
to the exclusion of defendant 1, who, he alleged, was a 
supposititious child set up by his step-mother to de- 
feat the plaintiff’s I'ight of inheritance. It appeared 
that defendant 1 had obtained a decree against the 
plaintiff’s father establishiug. his legitimacy and 
declaring him entitled to receive maintenance out ,of 
the estate in question. In accordance with that 
decree, the talukhdari settlement officer (defendant 2), 
who was manager of the estates under the Broach 
and Kaira Encumbered Estates Act (XXI of 1881), 
paid defendant 1 an allowance of E200 a month on 
account of his maintenance, which allowance, the 
plaintiff alleged, was illegal and wrongful. The de- 
fendants contended that the suit- was bad, because , 
notice lia J not been given to the talukhdari settle- 
ment officer as required by s. 424 of the Civil Pro- 
cedure Code (Act XIV of 18S2). Reid, following 
Shahehsddeev. Ferguison,!. L, It., 7 Cale.,499,and 
Bhau Balapa v. Nana, I. L. B., 3 Bom,, 343, that 
although the talukhdari settlement officer acting as 
manager under XfXI of 1881 was a public officer,” 
yet the suit was maintainable without giving the 
talukhdari settlement officer the notice required by 
s. 424 of the Code of Civil Procedure, as it was not a 
suit arising out of acts done by him in his official 
capacity. Sabdarsingji v. Ganpatsingji 

pc. L. R., 14 Bom,, 395 


OfTer of bribe to — 


See Accomplice. 

[I. L. R.-> 14 Bom., 331 
I. L. B., 27 Calc., 144^ 925 
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PUBLIC OFPICER-co»er«rf«i 

Suit against— 

See Cim Fsocedubb Cosb a 424 

[13 0 L.B,185 
I L B,24 Calc>684 
L L B , ao Bom., 607 
L L. B,, 25 Calc , 238 
See SusosBlsiTS JvpQb^ Jvbibdiotios 
Of I L B , 15 Bom , 441 

[I L E , 21 Bom 764, 773 
I. L K., 22 Bom , 170 


PUBLIC PLACE 

See Fsrai> Codb, 8 1S9 

p L E , IV Aii^ lea 


PUBLIC POLICY 

Agreements contrary to— 

See Benqas Excise Act (VII or 1878) 

[I L. H , 16 Calc , 436 

See Cases undes CuAurEaTr 

See Cases Trt.QEa CoictiACT Act s 23—^ 

ILIEOAL COMSAOTS— AQAIKST PCBtlC 

Poiior 

See Costs— Taxation or Costs 

[I L E , 17 2Iad , 162 

Set Exsooiob L L B , 22 Calc , 14 

Custom contraiy to— 

See Hindu Law— Custou— Endow 
VENTS L L B , 14 Bom , 80 

See Hindu Law — C usToit — I umobae 
CuBXons I L B,, 1 Mad , 169, 356 

See Hindu Law— Maubiaoe — Validitt 

OE OTUSBWIBB OF UABBIiiaBB 

p L E , 17 Bom., 400 


public PBOSECUTOB 

^ee CHIMINAL PaoCEBDINOg 

[8 Bom , Cr , 120 

— — Discretion of — 

See UrrNsss — CsnirNAi. Cases— E xi. 
uiNATioN OF Witnesses — Gbnebal 
Cases L L E. , 7 All , 804 

I L.B.,16 AU,a4 


pomtcil by tbe Magistrate of the distri<Jt, under e 4i»2 
of the Criiuinal Procedure Code to bo Public Proec 
cutor fur the purpose oC a particular case tried la the 
Court of Session has not the poucr of a Public Pro 
secutor wilh regard to withdrawal from prosecution 
Uuder s. 494 QUEEv Evfsxss v Madiio 

CLL B,8Aa,281 


PUBLIC RECCED 

See Cases unsee Etidence Act, 3 35, 


PUBLIC ROAD, HIGHWAY, STREET, 
OB THOROUGHFARE 

See BenoaTi MoBiciPAii. Act 1864 

[I L E., 2 Cole , 425 
See Benoad Municipal Act 18G4, s 10 
[LL E., 20 Cole, 732 
See Boitdat 'District Munioipaii Act 
1873, 8 17 I L R, 12 Bom, 490 
[L L B , 20 Bom., 146 
See Land AcQUisiiioir Act 1870, ss 13 
AND 24 I. Xi. B , 25 Calc , 194 
[L R , 24 I A-, 177 

See OWMEBBIUF, PaSaUUPTION OF 

[I L E , 7 AIL, 362 
See Res Judicata — Estopfee bt 
JUDQUSNT LL B., 20 Calc , 732 

Allowing water to remain on— 

See Bovbat District Municipal Act 
1873 8 54 L L E , 20 Bom , 83 

Encroachment on— 

See Limitation Act abt 140 

[I L E , 18 Mad , 154 

Obstruction to, or nuisance on— 

See Bsncu of Maoisisateb 

[L L E , 13 Mad , 142 
See Bbnoal Municipal Act 1834 3 317 
[1 L R,17 Calc, 684 
See Boubax Distuiot Municipal Act 
1873 s 43 I L B , 19 Bom., 212 
See Declaeatoet Decbbe Suit fob — 
ObdeRs of CamiNAL Coubis 

[L L E , 17 Bom . 233 
See CA3b3 unsbb Jubisdiotioh Of CniL 
Court — Maoisibats a Obsess, Inteb 
febencb ntitu 

See JuBisDiciioN of ^Ci'vn Cocet — 
Fbocsssions I L» B , 24 Calc , 524 
[L L. B.. 18 Bom , 693 

3ee Cases undeb Jubisdiciion of Citil 
C ouBx— P ublic Wats, Obsxbuotion 


See JuBT— Juax UNDER NUISANCB biC 
TIONS OF Cbiuinal Pbocedubb Godb 
[LL R, 18 AH, 158 
L L B., 22 AH, 267 

See Madbas Police Act, 18S3 s 71 

[I L R., 14 Mad., 223 
See RDIBANCE— PUBLIO hUISANCB UNDER 

Penal Code I, L, R., 20 Mad., 433 
See Cases undbb IsmsANCs — Undlr 
Cbiuinal Pbocedubb Cods 
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PUBLIC BOAX>, HIGHWAY, STREET, 
OR THOROUGHEARE-c,-o«cZK*(f. 

See Casks vudvu Eioht oi? Suit— O a> 

SXBCFCTIOIf 01' PoytlO iliaillVAY. 

Rash riding on — 

See PvNSL Cook, s. 279. 

[14 W. R., Cr., 32 
I. L. R., 19 Bom,, 716 

1. — User of road by public— Jfci- i 

deuce that road is public. — la order to cstiibliah tlait 

a road is a jaiblic road, it is sii/llcicafc if acts of user 
by the public aro shown to have been aciiuiesced in 
by the owner of tho hind over wliich tlio road passes, 
aud that these acts are of such a character as to 
warrant tho ini’ercnce that tho owjicr intended to 
make over to tho public the right to liae the land as a 
public highway. A^^DI:I^so^’ v. JuoaoDOjiuA Dam 

[6 G. L. R., 282 

2 . — Suit to remove trees planted 

on public road — Space on sides of road. — A 
public road includes a fair margin on cither side of 
the road, which in.ay be used for various purposes in 
connection with tho wad itself. Where trees have 
been planted on the margin of a public ro.id, a suit 
will not lie by tho proprietor of tho land through 
which tho r.nul passes to have them removed. Hab- 
nB^DBO COOMAB CUOWUUBr r. TAKAltOA’I Caow- 

7 C. L. R., 272 j 

3 . Diversion of voad—RiffM of 

otuaers of land adjoining old road — Groaf bj/ 
inunicipality of land forming old road — N.-W, Jd. 
and Oudh Municipalities Act (XV of 1S73J, s, 3S 
— Power of muyiicipalitg orer public highway. — 
Thei'o is a presumption that ti highway, or waste 
land adjoining thereto, belongs to the owners of tho 
soil of tiic adjoining land. S. 38 of Act XV of 1873 
(Af.-W. P. aud Oudh Municipalities Act) was not 
intended to deprive persons of any private right of 
property they have in tho land used us a public high- 
way, or to confer such rights on tho municipality, nor 
has tho section any such effect. lu a case where 
such land ceased to be used as a public highway, and 
was granted by the municipality to third persons, who 
proceeded to build thci-eou,— that tho owners 
had a good cause of, action against such persons for 
the demolition of the buildings and restoration of the 
property to its original condition. Rihai, Chand v. 
Azsiat Am Khan . . I. L. R., 7 AD., 362 

PUBLIC' SAFETY, OEFElSrCE APPECT- 

EVG— 

See CHAEaE— FoEir OF Chaese — Seeciae 
Cases — Pebeio Safety . 1 Bom., 137 


PDBLIC SERVANT — continued. 

. Sec Escape feoit Chstody. 

[I. L, R., 6 All, 129 
See Evidence Act, s. 74. 

II. L. B„ 18 Calc., 534 

See Cases hndee Eaese Evidence— 
Fabeioatino Eadse Evidence., 

See Idlegad Geatipication. 

[3 W. R„ Cr., 10 
I, L. B., 21 Bom., 517 

See Penas Code, s. 221. 

[I. L. R., 3 All,, 60 

See Sanction to Psosecdtion — Wheee 
Sanction is neoessaky oe otheewisb. 

[I. L, R., 3 Calc,, 758 : 2 C, L, B,, 520 
1. L, R„ 23 Mad,, 640 

See Shade Cause Codet, Moeussid- 
JUEISDICTION — GoTEENMENT, SUITS 

AGAINST . I, L. R,, 18 Mad,, 395 

Acts done by— 

See MuNsiP, Jubisdiction of, 

[1 Bom,, 144 

See I’ENAD Code, s, 217. 

[I. L. E,, 3 Calo., 412 

Assaulting, in execution of his 

duty. 

See Penad Code, s. 332. 

[I. L. R., 18 All., 246 

See Sentence— C uiiUDATiTE Sentences. 

[4 C. W. H., 245 

Contempt of authority of— 

See Cases undee Contehft of Couet. 

Disobedience of direction of law 

'by- 

See CEmiNAi Pbooeduee Codes, s. 45 
(1872. 3, 90) . I. L. R„ 1 Mad., 266 

See Penad Code, s. 217. 

[I, L. E., 1 Mad,, 266 
I. L, B., 3 Calc., 412 

— Disobedience of order of— 

See Nuisance— P uEiio Nuisance undee 
Penad Code . I. L, R., 8 All., 89 
I. L. E., 19 Mad., 464 

See Cases undee Penad Code, s, 188. 

. — Giving false information to— 

See Cases undee Penad Code, s. 182. 


PUBLIC SERVANT. 

See Asbaudt on Pubdio Sektant. 

[13 W. R., Cr., 49 
I. L, B., 9 Bom., 658 
I. L. R., 26 Calc., 630 
3 C. W. H., 606, 627 


Obstruction of, in execution of 

his duty. 

See Escafs feoh Custody. 

[2 Bom., 134 : 2nd Ed., 128 


See Penad Code, s. 152. 

[I.L.B.,19 Calc., 106 
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, PUBLIC SERVANT— con/tnuerf 


PUBLIC SERVANT-eonh tued 

See Pesai Code. s. 183 ! ’ • 

[I L. E,, 15 Bom , 6tt4 
25 Gale. 274 
I L E , 21 mad , 78 
See Cases onpeb Penai Code, s. 186 
See Wbohqeoi. REaiBAiire 

[I. L R , 12 Bom , 377 

Personating— 

See SEHTEKCE — CuMtlATlTB Sebiebcbs 
[L L,B,10 All,58 

Prosecution of— 

See Sanction to Pbosecction — Natdbb, 
Pobu, A»n SurnciEKCT ob Sanction 
fl L R , 16 Mad , 468 

1. Municipal Commissioner — 

Act 3rSV2 of ISSO—Som Eej II of 1627, t 43 
— A muBicipal commitsioner appointed under Act 
XX.V1 o£ 1850 was a paUic servant nithin tiie moan 
mg of Regulation II of 1827. b 43 , and consequently 
n Uunsif had no jurisdiction to try a suit bronght 
against him for acts done in hu public capacity 
Gbsatbs 1 BiiAorAtf Tuzsi 4 Bom , A C . 83 

Rso 1 FcBauoiAU Vaiji 5 Bom, Cr,33 

2. - — ' person performing publio 
duties— Penai Code, t 21 —Any pcuon whether 
receiving pay o> not. who chooses to take upon himself 
duties and respousibilitiea belonging to the position of 
a public serrant, and per/onoe those duties aad 
seePT^t<| t1 nse resionsibilitice. and u recognized as 


performance, he is not a “public scriant wiuun 
the definition contained in s 21 of the Penal Code 
Queen Eufbess v Pabuesqab Dat 

‘ [I L. R., a AIL, 201 

3, Engineer receiving munici- 

pal pay — Penat Code, t 91. —An engineer who 
receives and pays to others municipal monoja is a 
ntihlic seriant withm the mcaomg of s 21, cl 10, 


4 Izaphatdar— Penal Code,/ 21 

— Lessee of ixUage undertaking to keep forett ae- 
lounii—OJtcer —The noid “ofiicer” in s. 21, cl 9, 
of. the Penal Code means a person employed to 
exercise to some extent a delegated function of Got* 
eminent, he must be either himself armed with soma 
authority or representative character, or bis duties 
must bo immediately nuxihary to those of some cme 
who is so armed. Ilenco an izapbatdar — t. e , alcssee 
of a village who has undcrUken to keep an account 
oi its forest revenues and pay a certain proportKai W 
the Goi eminent, keeping the remainder for himself 
— 18 not an officer, and therefore not a public servaiit, 
within the meaning of s. 21 Reo r. Bauajibat 
JiTXAjxBAr . . 22 Bom , 1 


course u a “public servant “ within the meaning 
of s 21 of the Penal Code Reg v Ramajirav, 
12 Sotn , 1, and Chatter Lai v, Thacoor Rershad, 
T L B ,18 Cate , 518, refeired to Bajoo Singh 
t QuEEtr*EurBES9 I. L. R , 20 Calc , 158 
[SOWN, 116 

6 Labourer employed by Gov* 

erumeUt— PgjiaZ Code s 21,— A carter employed 
by Government is not a public servant within the 
moaning of s 2l of the Penal Code Queen r 
NACHmUPTU L L B, 7 Mad., 18 

7 — — Mohurrxr appointed under 

■R#>nfr Act IX of 1862— d/oney recened for 


8 Court of "Wards peon— Pewal 

Code, t 21 — A peon employed by the manager of au 
estate under the charge of the Cunit ot Wards is not 
a public servant within the meainng of s 21 of the 
Penal Code Quebn t Abati 

[LL R, 7 Mad, 17 

8 — Manager employed under 

the court of Wards-Penal Code (AH XLV 
of 1S60J. *» 21, Rublic eerrant '•—Seli 

> • uuder the 

' . withm the 

u. -o n’hmprest 

\.Arag%,I L R ,7 Mad 17, referred to Queen- 
Eaifbess t hlATnuBA Pbasad 

[I L,2L.21 AU.127 
10. Person appointed by Gov- 

ernment Solicitor to act as Prosecutor in 


ISUEBEba V 

[I L.B., scale, 487 

IL— Public servant. Peon at* 

tnrbnd to the oiBce of the Superintendent 


tho Penal Code is one who is appointed to some oifice 
for the performance of some public dnty. Apron, 
in the service and pay of the Government and 
attached to a Oorenunent olfice, u an officer of 
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PUBLIC SERVAJSrT— 

Govcrumenfc and a public sei’vant within the meaii- 
iug of_8. 21, cl. (9), of the Penal Code. Keg. v. 
Ramajirav Jivhajirav, 12 Bom., 1, explained and 
distinguished. Queen v. Aragi, I. L. R., 7 Mad., 17, 
and Qtiee^i-lSm^ress v. Mathura Prasad, J, L. B., 
21 All., 127, disapproved of. In the matter 
OE Najamaddin . . . 4 C. W. IST., 748 

12 . Civil Surgeon — Godey 

ss. 116 and 161 — Abetment of illegal graiif cation, 
— Where the accused was charged under s. 116, 
Penal Code, with having abetted the commission of 
an offence punishable under s. 161 of that Code, 
the person abetted having been a Civil Surgeon of a 
sudder station, it was held that the enhanced impri- 
sonment prescribed by the latter part of s. 116 could 
not be awarded, as the Civil Surgeon was not a 
public servant within the words of the section “ wheso 
duty it is to prevent the commission of such offence.’’ 
Queen v. Eamnath Sakma Biswas . 

[21 W, R,, Cr., 9 

13 , Peon of Colleefcor’s Court — 

'Penal Code, s. 21, cl. 9, and s. 161 — Illegal grati- 
Jication — Peon remunerated by fees. — A peon of the 
Collector’s Court, who received no fi.xed pay from the 
Government, but was remunerated by fees whenever 
employed to serve any process, and was placed on the 
register of supernumerary peons, had been ordered by 
the Magistrate to do duty on a particular day at the 
office of the special Sub-Registrar, where he was 
detected receiving an eight-anna piece fiom a person, 
and was prosecuted for receiving an illegal gratifica- 
tion as a public servant. Meld that the peon was 
a public servant under the definition in the 9th 
clause of b. 21 of the Penal Code, and the trial of 
the charge against him must be proceeded with. 
Queen r. Ram Krishna Das . 7 B. L. R., 446 

S. C, queen V. Eamhisto Dass 

[16 W, R., Ci'„ 27 

14 , Officer employed in Crimi- 

nal Court — Obtaining valuable thing zuitkout 
consideration — Illegal gratification — Penal Code, 
s, 165. — JT, a police officer, employed in a Criminal 
Court to read the diaries of cases investigated by the 
police and to bring up in order each case for ti-ial 
with the accused and witnesses, after a case of theft 
had been decided by the Court in which the persona 
accused were convicted, and a sum of money, the 
proceeds of the theft, had been made over by the order 
of the Court to the prosecutor in the case, ashed for 
aud received from the prosecutor a portion of such 
money, not as a motive or reward for any of the objects 
described in s. 161 of the Penal Code, but as “ dastuvi.” 
Meld that K was not, under these circumstances, 
punishable under s. 161 of the Penal Code, but under 
s. 165 of that Code. Empbess oe India v. Kampta 
Pbasad .... I.L.B.,1A11., 530 

15. „ Fbddar of Bank of Bengal 

— Illegal gratification — Penal Code, ss. 21 and 
161. — ^The manager of a Court of Wards estate 
paid into a bank, carrying on the tx-easury business of 
the Government, a sum of money on behalf of Govem- 
meut. B, a poddar iu the bank, demanded and took 
a reward for hia trouble in receiving the money. 


PUBLIC SERVANT-coac/Rdey. 

Ou F being prosecuted and charged under s, 161 of 
the Penal Code,— .HeW that, although the money 
might have been paid on. account of Governineafc, 
it was on behalf of the .bank, aud not ou behalf 
or the Goverameut • that the money was received by 
the accused) and that the poddar was a servant 
of the bank only, and jxob a public servant within the 
meaning of cl, 9, s. 21 of the Penal Code. In 
THE MATTES OE THE PETITION OE MODUN MOHCN 

[I. L. B., 4 Calc,, 376 

16. ^ ^ — Convict warder 3— Code, 

S.223 — Suffering an escape from custody, — Convict 
warders are “ public servants ” within the meaniug'of 
s. 223 of the Penal Code. Queen v. Kaeiaohand 
Moiteeb .... 7W.R., Cr,, 99 

17 . Municipal Inspeetoi’— Dw- 

triot Municipalities Act (Mad. Act iPof 18S4J, 
s. 41 . — A municipal mspector is a public servant 
withiu the meaning of s. 41 of the Madras" District 
Municipalities Act. Queen- Empeess v. Eamasami 

[I. L. E., 13 Mad., 131 

18 . Duties of zamindari kar- 

nam accounts — Penal Code, s. 166 ~ Mad. 
Bey. XXIX of 1S02, s. 12 . — A zamindari karnam 
is a public servant, and is bound by law to produce 
accounts to the proprietor or farmer of a zamin- 
dari. SUBEAMANArA V. SoHASUNDAEA 

[I. L. R., 15 Mad.. 127 

10 . Sanitary laspeotov —Madras 

Local Boards Act (Mad. Act P of 1884J, — A 
Sanitary Inspector appointed by the local board is a 
public servant within the meaning of Local Boards. 
Act, Madras, 1684, s. 43. Queen- Empebss v. Txitu. 
TENUADA Mudaii . I. L. B., 21 Mad., 428- 

public SPRING. 

See Penal Code, b. 277. 

[I. L, R., 2 Calc., 383 
I.L. B., 4Mad., 229' 

PUBLIC THOROUGHFARE. 

,S'e0 Public Road, Highway, etc. 

PUBLIC WORSHIP. 

See Madras Munioipae Act, 1876, s. 119. 

[I. L. R., 6 Mad., 287 

See Mahomedan Law— Custom. 

ri. L. R„ 18 Calc., 443 
L. R., 18 I. A„ 59 

See Cases under ErcHT or Suit— P uB- 
mo WoEsmp, Spits ebgaeding Riout 
or. 

PUBLICATION. 

See Cases under Deeamation, 

■ fee Cases under Lujei.. 

— of banns of marriage. 

See Bigamy . I. L. R., 1 All., 316 
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PUBLISHEB. 

See Lottebt . I. L. B», 10 Bom,, 67 
See PEimi'fO Pbesses a.'JD NawaPAPEBS 
Act . . I. Xi B , 23 Calc., 414 

PUNDITS, OPINIONS 01*— 

1, "Weiglit to be attached to. — 

Ob8er\ ations of the Privy Council as to the weight to 
be attached to the opiuiouB of puuditi CoixeciOb 
op Mapoba 1 Mctd Ramaiieoa Sathupatiit 

[I B. L. E., P. C.. 1 . 12 Moore s I. A , 387 
10 W.E,P.C.l7 

2 , - Fundiif dttagrte 

fng mth current authonUes — The opinions of pun 
dits must not be taken on their authority to be a 
correct esposition of the law uhen such opiuiona are 
discordant from ucrlrs of current and established 
authority CoiiECTOa op Masuiipatam r Cavalt 
Vekoata Nabainapah 

[2 W. E., P. C , ei . 1 Moore’s I. A , 629 

3 ^Eeferenee to pundits— 5/a/e 


the Court itself eo to {ramo the (luestions as to elicit 
au opiBiou upon tho very facts ou uhich the legal 
title depends hiTNA Botbb r Oottobau 

[2 W. B., P. C , 4 : 8 Moore’s I A , 400 

PUNISHMENT. 

Enhancement of— 

Ser Maqistbats, JcrEisoicnOK or- 

POWBBS OS llAOiaTRATrg 

[I.E R , 1 Mad , 64, 289 
L L. B , 4 Mad., 233 
See Usvtexos— CmaisAB Cases— Sb'<- 
TE»CB3 B. L. E , Sup Vol , 443 
[I. L. E 6 All , 822 
I. L B , 11 Calc , 630 
20 W. B , Cr , 16, 22 
Ste Cases nHrsB SehtOCB— Fowbb os 
H ion Conar as to Sbnxbbcbs— Eh* 

UAHCBUENT. 

— Eorxn of— 

See OsPBKCE couuitteu ot tub Hiou 
Seas . .IB L. B., O. Cr,l 
[8 Bom., Cr , 63 
I. L. B., 14 Bom , 227 
5es Cases dbbeb Sebtehcb 


PURCHASE-MONEY, 

5ee Cases uniieb PnE-BUPXiOH-PtFB- 
CHABB UOVET , 

See VE^POB AVD POBOnASEB — COUFES- 

non OS Tkassseb . 7 W. E., 317 
[I. D. B., 5 Bom.. 654 
I. D. B., 3 AU , 77 


PURCHASE-MONEY— conc/itiei 

See Cases hitdee Ve>eob ahd Pcr 
CHASEE— P onCHASE uonbt, etc. 

Failure to pay— 

See Vehdoe ahd PoeChasee — C oJiptK- 
TION OF Tea^SEEK 

[L L R , 2 Bom , 54T 

See Cases under Veioioe Aho Ppe- 

CEASEB CONSIDEEATIOV 

Cases undee Vesdor a>d Pca- 

CHASEB— VeNDOE, RiOUTS AHD LlABI. 
UTIE3 OS 

Refund of — 

See Act XL os 1S58, s 18 

(15 B Ii E , 350 
5eeI)sC£Es — F orm os Decree— Gbherae 
Cases 1 B L B., A C., 60 

See Guardian — Duties and Powbbs o? 
Qcardiahs 7 B L E , 00 

[7 N W , 201 

See Hihdu Law— A nsKATiOK— A ubna- 

HOK ET FaTDEC 

tl D B, 11 Calc, 398 
B. D R . Sup VoL, 1018 
11 B L R, Ap . 23 
4B. B B,A.0.,15 

I.L B. 22 Mud., 312 
See Cases under Vekuob and Pus> 
CnASEB— PuacUASE XONBT, SIC 

Eefund of, Application for— 

See Limitation act 1577, art 178 

[I L. R, 11 All , 372 

— Source of— 

See Cases uhdcr Behaui ’Xeaasactior — 
SOUBCB 0? Pdecqasb mohet 
See Cases usdee Hihdu Law — J otux 
FAUaS— PEESUMPnoN AHD OSUB OS 
Pscoe as to Joiht Pamus 

Suit to recover — 

See Cases UHDBR Saie ih Exscuiioh or 
DBCBES— SBITIHO aside bALB— BioEia 
os PUBCHASEEE— ReCOTEBT OS PUE- 
CHASE UONBE 
See Sms, Saiu os 

[L L. B., 21 Mad., 396 
See SuALD Causb Coubt, Mosussil— 
JUBISDICTIOK — PUBCIIASE-MOHET 

[LL B, 11 Mad-, 289 
4 C. W, N.. 63 
See Cases uhdbr Vekdob ahd Pob- 
CUASE— PURCnASE-MoKBS AHD OXQB& 
Patubhts bt Pcrcqasbbs 


PURCHASERS, 

Sec Cases uitdeb Behaui Tbahsaciiox — 
CbBTISIED PUBCnASBES 
See Cases uhdbe Lib Pbndehs 
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PtrEOHASEKa~co»/i)it(crf. 

Sea Moutoagu — Sale oe Moutoaoed 
P uoi’EUTy— F ukoiiasees. 

See Pauxies— I’ART iEs TO Suits — Bema* 

1UJ)AU3. 

See Cases ueueu Parties — Paeties to 

S UITS — X’UROUASERS. 

Sec Cases ukder Sale tor Arreaus ob 
Beet, 

Sec Cases usber Saee tor Arrears or 
He VENUE. 

See Cases UKOEit Sark in Execution op 
Decree— P uEOUASEua, Higuts of. 

See Cases under Sare in Execution op 
Decree— P uRCUAsERS, Titre of. 

Sec Cases under Sale in Execution op 
Decree— Setting aside Sale— Eights 
OP Purchasers. 

See Cases under Ye.ndor and Pur- 
chaser. 

. Bona, fide — 

See Cases under Luiitation Act, 1877, 
ART. 12-1. (1839, 3. 5). 

See Cases under Onus op Proof—Hindu 
Laav— Arienation. 

See Cases under Vendor and Pur- 
chaser -Notice. 

Effect of introduction of, into 

joint family. 

See Cases under Execution op Decree 
— Mode op Execution— Joint Pro- 
perty. 

See Cases under Hindu Law— Joint 
Faaiiry — Sale of Joint Fasiiry Pro- 
perty IN Execution, and Eights op 
Purchasers. 

See Hindu Law— Partition— Eight to 
Partition — Purchaser proji Co- 

parceners. 

/ 

^ See Hindu Law— Partition— Shares 
on Partition— Purchasers. 

from guardian. 

See Cases under Act XL op 1858, s. 18. 

See Cases under Guabdun— Duties and 
Powers op Guardians. 

See Cases under Hindu Law — Guardian 
— Duties and Powers op, Guardians, 

See Mahohedan Law — Guardian. 

[3 B. Ii. E., A. O., 423 

from Hindu widow. 

See Cases under Hindu Law — Aliena- 
tion— Alienation BY Widow. 

from members of Hindu family. 

See Cases under Hindu, Law — Joint 
Family — Power op Alienation by 
Members. 1 


j PUKCHASEES — continued. 

See Cases under Hindu Law— Joint 
Pamily — Sale op J oint Family Pro- 
perty IN liXECCTION, AND EIGHTS OP 
Purchasers. 

of endowed property. 

See Cases under Hindu Law— Endow- 
jient — Alienation op Endowed Peg- 

PERTY. 

■ of equity of redemption. 

See Equity op Eedbmptxon. " 

[5 B. L, R., 380, 450, 460 note 
10 B. Ij. K,, 60 note 

See Cases under Mortgage— Sale op 
Mortgaged PitoPERTY. 

See Cases under Vendor and^'^Pue- 
CHASER— Purchase op Mortgaged 
Property. 

of joint family property. 

See Cases under Decree— Form op 
Deoree — Possession. 

See Cases under Hindu Law— Aliena- 
tion. 

See Cases under Hindu Law -Joint- 
Family— Sale op Joint Family Pro- 
perty IN Execution, and Eights op 
Purchasers. 

See Cases under Hindu Law — Mainte- 
nance-Eight TO Maintenance —Wi- 
dow. 

See Cases under Sale in Execution op 
Deceee-t- Joint Property. 

— _ of right, title, and interest of 

widow. 

See Cases under Hindu Law— Widow — 
Decrees against Widow as repre- 
senting THE Estate or Peesonally.- 

Eights of— 

See Cases under Hindu Law — Aliena- 
tion — ^Alienation by Father. _ 

See Cases ■ UNDER Hindu Law— Joint 
Family — Sale op Joint Family Pro- 
perty IN Execution, and Eights op 
Purchasers. 

See Hindu Law — Partition — Eight to 
Partition- Purchaser prom Co-pab- 

CENER. 

See Cases under Hindu Law — Widow- 
Decrees against .Widow as repre- 
senting THE Estate or Personally. 

See Cases under Mahomedan Law- 
Debts. 

See Cases ‘under Mortgage— Sale op 
Mortgaged Property. 

See Cases under Sale pob Aebbahs op 
Ebnt— Eights and Liabilities op 
PUROHASBRS. 
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?UIlCSA5!BHS~coiicZucfe<2 

See Cases timdee Saxe eob Abbeabs ob 
BE yEMTJB— PCBCnASEBg, IllOHia AND 

Liabilities or 

See Cases undeb Saxe ik Execution ob 
DeCEEE— PCBC nASEES llIOllTB OP 
See Cases okdee Sale is Execukon op 
DECHEE—SeTIINQ ASIDE SALE— RIQIITS 
OF Pdechasebs 

See Cases usdeb* Vehdob and Pdb* 
CHASED 

Title of— 

See Cases undeb Saxe in Execdtioh op 
DeCBEB — PUBCHASEES, TJTXB OP 
See Cases ttjideb Vendob and Pob- 

CDASER— LOIICE 


Q 

QUABKIES 

.fee Land Acquisition Act a 24 

[I L B . Id Mad , 3dd 

If B . 20 1 A . 80 

Suit for rent of— 

See Bsm, Suit ros 

J3B L.E., A C,01 

QtrASBYIlfG. 

See CoNXBACT-COKSTEUCtlON OP CON 

tracts I. Xi B,, 13 Bom , 630 

QTIESTIOIT OP PACT 

See Apebal To Pbite CouHcii— C ases in 
•wnicii Appeal lies ob not— Concue* 
BENT JUDOMEKTS ON FACT 
See CuABOE TO JuBY- S pecial Cases — 
Question OP Pact aiWB., Cr,40 
See pBiVY CouNCU, Pbacticb op— Con* 

COEBEHI JuDOltENTS ON PACTS 
See Tbity Couacjx, PeACTICB op— Qube* 
TiON op Pact 

See Cases undee KBnsiow— C eiiknax 
Cases— Questions op Fact 
See Cases undeb Special ob Second 
Appeal— Geousds op Appeal— Que 3 
xioN OP Fact 

QBESTIOIT OP IA.W. 

See ADiUSSiov — A duission in Statb- 
UEMS ob FLEADINOS 

[LL.E.,21A11,285 
See Appeal to Pbity Councu.— Cabxb in 
waicn Appeal lies ob nop— Suestan 
tial Question op Law 


QUESTION" OP LA'W — concluded 

See Appeal to I eity Council— Cases in 
■ wnicn Appeal lies ob ^0T— Valuation 
0? APPEAL I L B , 11 Calc , 740 

and fact 

See CnABOB TO JuBi — bPECIAL Casbs 
— QubstiOv OP Law and Iact 

;[8"W R,Cr,eO 
See pBivY Council Puaoxice op — Coh« 
cuBBENT Judgments on Facts 

[LL B,lMad,252 
See Cases undbe Special oe Second 
Appeal— Qbounds op Appeal— Eti 
DBNCB, Mode op Deaunb with 

QUESTION BEPEBBED TO PUEL 
BENCH 

See PniTY Council pBAtrics of— Pbac 
TICE AS TO Objections 

Cr L. B , 1 Calc , 228 
L R .SLA, 7 
See Cases undbs PspsaFNCs to Full 
Bench 

QUO WAEKANTO, WEIT OF- 

See Calcutta SIunicifal Consoudaiion 
Act 8 31 I E B , 22 Calc, 717 


R 


RACE COURSE ENCLOSURE 

See Boiidap Police Act 1890 s 47 

[I L R., 22 Bom , 746 

RAILWAY 

Cattle straying on— 

See Magistbate Jubisdiction op— Spb 
ciAL Acts— Railways Act 18 0 . 

[I L.R., 18Maci,228 

RAILWAY COMPANY 

See Bombay Municipal Vct 1SG5, s 2 

[8 Bom , 217 

See CONruAOT— Peitity Op CovrsAcr 

ri7 W.B.,240 
18 W R., 146 

iSee Luutation Act, 1877, abt £0 

[I L R , 3 Mad., 240 
L L. R., 7 Bom., 478 
I L.R.,10Bom.,185 
See Leougbncb 9 W R, 73 

[I L R., 1 AIL, 60 
a*e PbinCIPal and Agent — Liability op 
PaiNCiPAL 1. L B , 6 Bom , 371 
See Cases undsb IUil^ay Acts 
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RAILWAY COMPANY — continued. 

1 . Liability for nuisance caused 

by WOl’ks — Statutory ^powers — Seng. Reg. I of 
1824 — Act XLIl of 1850 — Land taken for public 
purposes— Suit for injunction to restrain nuisance. 
— The plaintiffs, the owners and occupiers of a house 
and premises in Howrah, sued for an injunction to 
restrain a nuisance caused by certain workshops, 
forges, and furnaces erected by the defendants, and 
for damages for the injury done thereby. The de- 
fendants were a railway company incorporated under 
an Act of Parliament for the purpose of making and 
maintaining railways in India, and by an agreement 
(entered into under their Act of Incorporation) 
between them and the East India Company, they were 
authorized and directed to make and maintain such 
railway stations, offices, machinery, and other works 
(connected with making, maintaining, and working 
the railways) as the East India Company might deem 
necessary or expedient. The workshops complained 
of w'ere erected in 1867 under the sanction of the 
Bengal Government oh land purchased by the 
Government in 18 £4 for the purposes of tlie railway 
under Eegulation I of 1824 and Act XLII of 1850, 
and which had been made over to the defendants. 
Held, a nuisance having been proved to exist— that 
is to say, such annoyance as materially interfered 
with the ordinary comfort of human existence in the 
house and caused sensible injury to the property, of 
the plaintiffs, — the defendants could not plead laches 
or acquiescence on the plaintiffs' part, as, upon the 
plaintiffs complaining in May 18*0, the defendants 
had admitted that there w'as a nuisance, and had up 
to June 1871 made various efforts to abate it. Nor 
could the defendants escape liability on the ground 
that the nuisance had been caused by them in the 

'''reasonable exercise of powers conferred upon them by 
the Legislature*. An injunction was granted restrain- 
ing the defendants, and liberty to apply was reserved 
in the decree. On a motion by the defendants, 
supported by an affidavit showing the alterations 
whieh they proposed to make with the view of abating 
the nuisance, and alleging that a period of three 
months was required to cari-y out these alterations, 
and that a refusal to grant this time would necessitate 
the closing of the company's workshops, and would 
occasion great iticonvenience, the Court granted the 
time asked for, oh the conditions that the defendants 
paid the costs of the applitation, and did all they 
possibly could ip the meanwhile to prevent annoyance 
to the plaintiffs. RAJ Mohuh Bose v. East Indian 
Raidwat Companv . . 10 B. L. R., 241 

2. Fire caused by spark from 

engine — Action for damages — Negligence — Sta- 
tutory pouers. — The East Indian Railway Company 
was incorporated under 12 & 13 Viet., c. XCIII, 
“for the purpose of making and constructing, 
working, and maintaining ” the East Indian Hailway, 
including all necessary, accessory, or convenient ex- 
tensions, branches, etc., as might be agreed upon 
between the Railway Company and the East India 
Company ; and by agreement betw'een the Railway 
Company and the East India Company, dated l7th 
August 1849, the Railway Company was “ authorized 
and directed to make and maintain such statioim, 
offices, machinery, and other works and conveniences : 


RAILWAY Q,QiWSKNr£— continued. 

connected with the making, maintaining, and work- 
ing the railway,” and “to provide a good and suffi- 
cient working stock of engines, carriages, and other 
plant and machinery for working the said railway.” 
The plaintiff was the owner of a piece of land adjoin- 
ing the railway line at Kharmatta, a station on the 
Chord Line of the Company's railway, on which land 
was erected a bungalow, with stables and out-housea 
adjoining. In the action brought by the plaintiff 
against thuRailway Company to recover compensation 
for damages occasioned by a fire caused by a spark 
from one of the engines of the Company, the plaint 
alleged want of due care on the part of the defen- 
dants in the management of the line by allowing dry 
grass of too great a length to remain on the.raUway 
banks, and in driving their engines along the line 
without due precautions being taken to prevent the 
expulsion of sparks. • lleld that the defendant Com- 
pany was authorized to run locomotive engines on the 
lines of railway constructed by the Company under 
the statutory powers given to it, and therefore the 
Company was not liable for damage caused in work- 
ing the lipe under such statutory powers, without 
proof of negligence. Held also on the evidence that 
neither in the construction of their engines nor in 
the condition of the r.ailway banks was any negli- 
gence shown on the part of the Company. Haibobd 
0, East Indun RahiWAX Comtant 

(14 B. L. E., 1 

See also Madras Raiwax Compahx v. Za- 

MINDAB OP CABVETINAGAEAM 

(14 B. L. E„ 209 : 22 W. E., 279 
L. E., 1 1. A., 304 

3. Liability of eompaDy— Loss 

of articles not declared or insured — Liability be- 
tween arrival and deliverj/. — A railw'ay company is 
not liable for non-delivery of articles specified in 
s. 10, Act XVIII of 1854, the value of which has 
neither been declared nor insured. The protection 
conferred by that section extends till such time as 
the consignee takes delivery, and does not terminate 
on the arrival of the articles at their destination. 
Imooa Kristkiah v. Great Indian PENiNsniiA 
Raii-wax Coutanv. Idiooe Keistniah c. Madras 
Raiiwax Company . . I. L. R., 2 Mad., 31G 

4, Railwa y Act, 1854, 

s. 10 — Declaration of nature of yoods~8ilver — 
Loss by criminal act of company’s servants . — 

S. 10 of the Railway Act, which provides that no- 
raUway company shall in any case be answerable for 
loss or injury in respect of gold, silver, and other 
excepted articles delivered for carriage, unless the 
conditions of that section are fulfilled, applies where 
the loss has been caused by the criminal acts of the 
company's servants. Semble — If, after declaration 
made by the sender of an excepted article entitling 
the railway company to receive an increased charge, 
tho gcods are carried at the ordinary rates, the sender 
would be entitled to recover in case of loss. The 
conditions "of s. 10 are not fulfilled by the sender 
merely giving an account of the quantity and de- 
scription of the goods delivered -for carriage when 
required to do so by the booking clerk. To establish- 
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■RAILWAY COMPANY— co«^in.«g<f 
the habjlsty of the railway comcany lu the case of 
•cxcepteil aiticlea, tho declaratioa required by b 10 
ainst be made lu such a njiuncr os to intimate that 
the sendei invites the company to undertake tho 
special risk and is wilimj'to pay the special rates 
VEHK4TACHAIA f. SoUTH IhDIAH UaILWAT CoM- 
pimr I L R , 6 Mad , 208 

6 Neghgeoee — Zia- 

ixlxtif for injury — Act XVXII of 1854 t 11 — A 
radus) company is liable for injury sustained by 
goods committed to their care, if they have been 
guilty of gross negligence Assau Tea ( ompavt 
i. East Indian Railway Comp am 

[Bourke, O C,30 

G — Damage done not 

catered hg rxxl- note — Oixua prolandi — A company, 
though protected from certrin risks by a risk note, 
»>nt absolved from all liability or able to impose on 


13 liable ScNToss Rai t East Indian kailwax 
CouPANT .... 2 Agra, 200 

V, - - — — — Liabittiy of com' 

jiany — Carriers tf goods— Act SVIIl of l85i, 
t 11—lSeghgcnec — The East Indiaa Railway Coni' 
paay cannot, under e 11 of Act XVIII of 1854. 
limit their responsibility as earners in respect of 
ordinary goods so as not to be liable for loss or injury 
cansed by gross negligence or misconduct, though 
possibly they may, with the conseut of Government, 
limit their liability by contract or notice for oss 
arising otherwise than by gross neglect East Iv* 
DUN RaIIWAT COitPAKS JOBDAN 

C4B IaB., O. C,87:14 W.R., O C., 11 

8 Carriers— Ins"^ 

cteneg o/ecirfene#.— The consignees of two bundles 
(f cowhides which had been earned by a railway 
company having refused to fake delivery on the 
ground of shoitucss lu the number of pieces, tho 
railway company pleaded that they were not in- 
debted, as they had contracted to carry such and each 
1 nnmhrr of huudks, and had done so Tho bills of 


9 .- 


C21-W R,830 

-r 


—Varrters- _ 

fieocs—Jiardexx of proof of negh^eix'’e—Mtsife‘ 
scripi‘oix of goods — Act III of Ji>63 fCarnert 
lcij,s D — Act XVJII of ISof, i, yj — ILa plain 
tiff cans d to be delivered to tho dcfcndauls for car- 
nage from Bombay to Oojeia, cerfaiti qoods, smoeg 
which Wire t vclvc bags of sugar caud^ IIis asent, 
rtJeii sgiwg tho conslimment note at the railway 
station trroueouslj, but wiihoat frauduleot latent. 


RAILWAY COMPANY— conftnucif. 
ceipt note, on which the following conditioa was 
pnntcd “The company give notice that they arc 
not respoasible for loss oi damage arising from fire, 
the act of God, or civil commotion” In the course 
I . *1 * „ g 

1 ten 

tion 
the 
325), 
the 

_ vith 

standing the conditiou in the receipt note i2) the 
misdescription by the plaintiff s agent, of the twelve 
bags of sugar candy as alum did not exonerate tbc 
detendants from all liability to tbo plaintiff in 
respect of these bags. The plaintiff however, was 
only aititlcd to recover, in respect of the ten lost 
hags the value of alum ouly, and not sugar candy, 
white the defendants on the other hand could not, in 
respect of the said tiu bags chaige freight as for 
sugar candy. Isuvabdas GddasCHAND r G I P. 
Baiuway Coupant L L. B , 3 Bom . 120 

10 — Act XTIU of 

18>)4 ss llonidS— Carrier#."— Thedefeudantsjhav- 


ment n 

at Pooa-, V— - - 

' « 1 a 1 due notirs 


'The Company receive goods 


19th beptember ls77 Ivo steps were taken, either 
by the ^fendauts or by tbo Madras Railway Cim 
w« IT to nvo lufurmation of tboanivalof the bags to 


nspoasibii for loss of, or damage to, graia after it 
Lss Imi luiioadod from Itbs (.cnpiny's wagons'' 


Held that the said public notice affo~v'cd no 
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RAILWAY COMPAITY— coniiHMer/. 
protection to the defciuliints, on the ground that it was 
invalid aa a regulation for nou-couipliaiico with tho 
provisions of s. 43 of Act XVIII of 1854, inaamiich 
as it had not been sanctioned by tho Local Govern- 
ment, and liad not been posted up at all the stations 
of tho Madras line of railway ; and that it could 
not otherwise bo binding against tho plaintiff, a’s 
neither tho plaintiff nor his agent were shown to 
have had any knowledge of it at the time of entering 
into tho contract with tho defendants. Quare — 
VV''hother, if the plaintiff or his agent had such know- 
ledge at tho time of making the consignment, the 
notice would have constituted such a stipulation as to 
contravene s. 11 of Act XVIII of 1854 or whether 
it might be read together with that section, and 
treated as effectual, except so far as its operation 
would be limited in its scope by that section. Held 
also that, the arrival of the grain at tho station of 
destination (Bellary) having been proved, tho burden 
of showing that the goods wore ready for delivery 
to the ])huutiff for a reasonable time after such 
arrival lay on the dtfemlunts, aUh.ougli no proof 
had been given of any apidiealion for delivery by 
the plaintiff within a reasonable time. It is the 
duty of a railway company to keep goods which have 
reached tho station of their destination, re-ady there 
for delivery until tho consignee, in the exercise of 
due' diligence, can call for and remove them, aud it is 
the duty of the consignee to call for and remove them 
within a reasonable time. iScmile — The object of 
s. 11 of Act XVIII of 1854 is to preclude nsilway 
companies from being able by any stipulation to 
escape from liability for loss or injury to goods 
caused by the gross negligence or misconduct of their 
agents or servants. StruuTRAM Biiaya v. G. I. P. 
Railway CoitPA>’Y . . I. L. B., 3 Bom., 96 

11 , — Carriers, Ztabi- 

Ultf of— Contract Act (IX of 1812), ss. 151, 152— 
Act XV 111 of 1854— Act III of lS6o.— The 
English conuron law rule, uiulcr which commou car- 
riers are held liable as insurers of goods against all 
risks except the act of God cr the King’s enemies, is 
not now in force in India. In cases not met by the 
special provisions of the Act rebating to r.ailways and 
carriers, the liability of carriers for loss or damage to 
goods entrusted to them is prescribed by ss. 151 aud 
152 of the Contract Act (IX of 1872). The plain- 
tiff’s goods were being carried in a train of the 
defendants from Kandgaou to Egatpuri. During 
the journey the train was plundered by robbers, 
and the plaintiff’s goods were stolen. Seld the 
defendants were entitled to the benefit of s. 152 of 
the Contract Act, and should be permitted to give 
evidence that the robbers of the plaintiff’s goods 
were not the servants or agents of the defendants, 
and that the defendants (by their servants aud 
agents) took as much care of their goods as a man 
of ordinary prudence would, under similar circum- 
stances, take of his own goods of the same bulk, ~ 
quality, and value as the goods in question. Kir- 
TEBji Ttri-aiBAS V. G. I. P. Railway Cojipany 

[I. L. E., 3 Bom., 109 

12 , Xxem;ption from 

liability — Special contract — Zish note — ^Railway 


RAILWAY COWPAISY- continued. ' 

Act (IX of 1890), s. 54. cl. (1), s. 72, els. (a), (bj, 
stih‘cls, (2) and (3) — Carriers Act, 1865 , — ^The 
plaintiff sued tho defendants (a railway company) 
for damage for short delivery of goods consigned to 
him. 'Iho defendants pleaded a special contract 
signed by the consignor, which, in consideration of 
their carrying tho grods at a special reduced rate 
instead of the ordinary tariff rate, exempted them 
from liability for loss or damage to the goods from 
any cause whatever, before, dmdng, and after transit 
over their railway or other raihvays working in con- 
nection therewith. Held that under tho contract 
the defendants were not liable to the plaintiff. 
Tiital-na u. SoUTiiEiiN Maeatua Railway Com- 
i’^^ny . . . . 1. L. E., 17Bom.,417 


13. Railway Act 

‘if 1879), s, 11 — Loss of poods — Carrier — 
Railment— (Declaration of nature and value of 
poods and payment of increa'ied charpe, IS feat of— 
Contract Act (IX of 1872), s. 131. — In respect of 
goods for which, under s. 11 of the Indian Railway 
Act (IV of 1879 , a raihvay company is under no 
liability unless ".an increased charge” is paid, the 
payment of an increased charge puts them under the 
Slime liability as they aro under with respect to goods^ 
not specially proiidcdfor by that section, vis., the 
liability of ordinary bailees. The payment of “an 
increased charge ” is not cqiiiv.alent to insurance. In 
January 1890 a box containing rupees was delivered 
by the plaintiffs to the defendant Company in Bombay 
to be carried to Saugor. From the evidence it ap- 
peared that tho plaintiffs did not intend to insure the 
box. The box was taken to tho booking office at the 
station, and the parcel clerk asked what it contained, 
and was told that it contained coin, and" he learned 
casually that the amount was E6,000. The clerk 
charged H 18-1-0 for the box, which was the"trea- 
BUi'c rate” for carriage. This sum was paid, and 
the box was duly despatched, but was lost or stolen 
in the course of transit. The plaintiffs sued tO' 
recover tlio K6,000. The dfifendants contended that,- ' 
having regard to the provisions of s. 11 of Act IV 
of 1879, they were not liable, inasmuch ns (1) the 
contents of the box had not been duly disclosed, nor 
(2) bad .an increased charge been paid. The plain- 
tiffs obtained . a decree in the lower Court. On ap- 
peal, — Held (reversing the decree) that the defendant 
comp.any was not liable (1) because there was no 
sufficient declaration of the value aud contents of the 
box; (2) because the sum paid by the plaintiffs for 
the carriage of the box was the ordinary charge for 
treasure, and was not the increased charge which 
under s. 11 of Act VI of 1879 should have been paid 
in order to make the company liable. Gbeat Indian 
Peninsula Uailway Co. r. Eaisktt Chandmull 

[I. L. R., 18 Bom., 165 


Roversing the decision in Raisett Chandmull 
Hamibmull V . G. I. P. Railway Company 

[I. L. E., 17 Bom., 723 

14. Railways Act 

(IX of 1890), ss. 72 and 76— Contract Act (IX of 
1872), ss. 151, 152, and 161 — Carriers Act (ill of 
1865) — Liability of Railway Companies as^ 
bailees. — Subject to the provisions of Act IX 
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RArLWAY COMPANY— conh««ec7 
of 1800, tlio responsibility of Bailway Companies 
lor loss of {foods delivered to tlitm for carnage 
IS that of a bailee under ss 1>.1, 152, and l6l of the 
Indian Contract Act In a suit for damages occa- 
sioned by such a loss, the plaintiff 'heed not prove how 
the loss occurred*, but, on proof of the loss, the com- 
pany will, m absence of proof of any ground upon, 
which it can be escneralcd, be Uable'as a bailee 
Sksham PAiTEa t IiIob3 I Ij R 1 17 Mad , 446 

16 Sa%luaya Act 

(IX of 1890), ss 72,’46—CoR{raeiJct(IXoflS72J, 
s$ '151, 152, and 161 — Conlraef~'l)ailtnent~Ltalt 


IS not for the owner suing for compensation for anch 
loss or destruction to prove negligence on the part of 
the company, but, when the owu«r has proied deh 
very to tho company, it la for the company to prove 
that they have exercised the care required by the 
Contract Act, 1872 of bailees for hue IsakeoEau 
V ISDIAN UlDlAITD EAIiWA-e CO 

[1 L R , 23 All , 361 

18 "Terminal 

chargii ofQIF ifaiftray Com^antiic 

Zeiy Urm\nal chersea—iitat 12 ^ 18 Vtcf , 
c 65 (Local and Tera J—Sailuat/ Act (IX of 
1890/, ta 41,45, 4$ — Carriere ^By the Act of In- 
COTpotatiou of the defendant Company it was enacted 
that lb should be lawful for the Railway Company 
and the East India Company to enter luto such cou- 


ing, and working the railway • • • including 
any provision as to the tolls receipts and profits 
thereof ” Subsequently tbo defendant Company and 
tbo East India Co i pauv entered into an agreement 
With each other, under which the defendant Company 
were empowered to make certain charges called 
“terminal charges charges which are levied on 
account of tho carrying ot goods to and from the 
wagon, loading and unloading thtm oa and from the 
wagon, and for the use of the Companj’svprcmitcs 
till tho goods are removed Ihc plaintiffs surd 
to recover fiom the defendants tho sum of 
B1 *14,152 11» which during the three jears prior to 
suit the plaintiffs had been obliged by the dei cudants 


- B--V - , 

J , disin 
entitled 
earned b 

t 


‘'Terminal charge” means a charge for tbo use of 
gcods station and for the vanous duties which a 


RAILWAY COMPANY— conftnuerf 
Bailway Company, as common carriers perform lu 
connection with the goods consigned to them for 
carnage Semble — Under ss 41, 45, and 46 of Act 
IX of 18C0, the High Court has no jurisdiction to 
consider or entertain a claim relating to tcnnmals 
chained by the defendants subsequently to the time 
at which that Act came into operation Held ou 
appeal (Sahosist, CJ , and Bailey, J ) that these 
charges wero within the authority given, by that Act 
Such charges, if not strictly “tolls " were certainly 
chargesfor performing of services, »£ not ‘ necessary '' 
at any rate “ convenient for tho working of tho rail 
wav,” and payment for such services might also 
properly be regarded as a source of ‘ profit to the 
Uailwav Company, withm the meaning cf that Act 
The only “ terminal charge ” sancti ned by Govern 
Dient nas a charge sanctioned in 186i>, and then, 
expressly defined as' including lollcction and deli- 
very ” The defendant Company had since that date 


ded by the plaintiffs that the * terminal charge” now 
levied had never been saoctioucd Held also that a 
review of the proceedings leading to the sanction of 
1865 showed that Qovemmc&t had contemplatid tbo 
possible abandonment by the Company of 'collection 
aud delivery” when it sanctioned tho rate then fixed, 
and that consequently it znnrt be presumed that 
Government had left it to the defendaut Company to 
make such deductions lu cue of abandonment of this 
portion ot their services as they should think proper, 
which they had done Lawtsoai Siiawji r G I P 
Railway Coupaxt I L B > 16 Bom , 434 
Alfinniog decision of lower Court in same case 

tl L B , 16 Bom , 637 
17 — — Itaxlicays Act, 


machine aud some cloths to the Iiladras Railway 
Company (the defendant) to be sent to a place where 
be expected to carry ou hii busiuess with special profit 
by icasoa of a forthcommg festival llirougb the 
fault of tbo Company’s servants, tho goods wero 
delayed in transmission, and w cro not deliv cred until 
sonic days after tbo conclusion of the festival The 
plaintiff had given no notice tothe Company that the 
poods were required to be delivered within a fixed 
time for any special purpose, and ho had signed a 
forwarding note under a statement that ho agreed to 
bo bound by the conditions at the back, and one of 
those couditions w as to tho effect that tho Compinyis 
not liablo “ for any loss of or damage to any goods 
whatever by reason of accidental or unavoidable delays 
in transit or otherwise ” The plaintiff now sued to 
recover from tbo Company a sum on accoant of his 
estimated profits and the travelling expenses of himself 
and bis assistant at the place of delivery and their 
expenses for fcod and lodging while there. Held (1) 
that, as the plaintiff had not shown that the goods had 
undergone deterioration in value or otherwise, tbo 
condition above cited was not void under Railways 
Act, 1890, s 72, although it had not been approved by 
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RAILWAY COMPANY— continued. 

the Governor General in Council,- (2) that the plain- 
tiff was bound by the condition even if he was in fact 
ignorant of its effect j (3) that the damages claimed 
were too remote. Madbas Railway Co. v. Gotinda 

Eau .... I. L. R., 21 Mad., 172 


18. 


Dut^ to carrt) 


^passengers safely — JExplosion in carriage — Negli- 
gence — Onus of groof — Ignorance or knomledge of 
laio as a defence — Its dimitation — Damages, Mea- 
sure of — Costs. — Seld by the Appellate Court 
(affirming the decision of the Court below): In 
providing for the safety of their passengers it is the 
duty of a Railway Company to exercise such a degree 
of care; at the very least, as may reasonably be 
required from them under all the chcumstances of 
the case, and where an accident happens, they must 
show that it was not preventible by any care or skill. 
If a railway carriage be rendered dangerous to the 
passengers travellmg therein by reason of the fact 
that there are fireworks in it, and if the carrying of the 
fireworks could have been prevented by the exercise of 
due care on the part of the Railway Company, they 
are liable for damages for negligence should an explo- 
sion 'of the fireworks occur. Where loss of life and 
damage have resulted from the explosion of firewoi-ks in 
a passenger carriage, the onus is on the Railway Com- 
pany to show that they took due care to prevent the 
• conveyance of fireworks in that manner, and not on the 
plaintiff to show that they did not. Scott v. London. 
Dock Co., SN.Sf 0., 396 ; Kearney v. London, Brigh- 
ton, and South Coast Bailway Co., L. K., 5 Q. B., 
■411 ! on appeal L. E., 6 Q. B„ 759 Byrne v. Beadle, 

2 H. ^ C., 722; Colton v. Wood, 8 C. B., N. S., 
56S ; iFoulkes v. Metropolitan Eaikuay Co., L. 
E., 5 C. B. D., 137 ; Welfare v. London and Brigh- 
ton 'Bailicay Go., L. E,,4 Q. B., 693; and Daniel v. 
Metropolitan Eailwai/ Co., L, E„ 3 C. P., 593 ; on 
appeal, L. B., 5 D. L, Ap., 43, referred to. Costs in 
a case like the present should be allowed as between 
attorney and client, so as not to exhaust the damages 
■ or the larger portion thereof. Narayan Jetha v. 
Municipal Commissioners of Bombay, I. L. E., 16 
Bom., 254; Sorabji Raianji v. Great Indian 
Peninsula Railway Co., 7 Bom. 0, C., 119 note ; and 
Jiafanbai v. Great Indian Peninsula Railway Co;, 

1 Bom., O. C., 120 note : 8 Bom., O. C., 130, 
folio .ved. Per O’Kinealy, J. (in the Court below).— 
In the absence of evidence that the defendants had 
taken steps to prevent passengers from taking fire- 
works into the carriage, the Court cannot presume 
that the fireworks were taken clandestinely into the 
.compartment, noWithstauding the fact that such 
carriage of firew’orks is an offence, arid that every one 
is presumed to know the law. The maxirn that every 
jiian is presumed to kno.v the law is limited to the 
determination of the civil or criminal liability of the 
person whose knowledge is in question. It cannot 
legitimately be made use of where (as in the present 
case) the parties are different and distinct from him. 
East Indian Railway Co. v. Rally Dass Mocl 
EEIWEE . . . I. L. R., 26 Gale., 465 

2 C. W. U., 609 : 3 C. W. H., 781 _ 


10 . 


Jiaiho ly Company in 


Neyliyenee ^ of 

leading door ^ railmay 


RAILWAY COMP KNY -concluded. 

carriage open or unfastened— Kurt caused to pas- 
senger while trying to secure (Zoon— Leaving the 
door of a railway carriage open or unfastened amounts 
to negligence on the part of a Railway Company, and 
the Company is liable for any injury caused thereby 
to a passenger. If any inconvenience or danger is 
caused by the negligence of the Company, a passengcr 
may lawfully- attempt to get rid of such iuconvem- 
euce or danger, provided that in doing so he runs no 
obvious risk disproportionate to the inconvenience or 
danger, and is not himself guiltj' of any negligence; 
and; if in such attempt he is injured, the Company is 
liable in damages. The door of a railway carriage 
attached to a train running from Poona to Bombay 
was left open or unfastened when the train left .the 
Khandala station. The plaintiff was then' asleep in 
the carriage. He subsequently awoke when the train 
was passiog through a tunnel, and found that the 
whole of the door, which opened outwards, had been 
torn away from its hinges, except the upper part or 
sunshade, which was flapping backwards and forwards 
against the side of the tunnel and the door post of 
the carriage. In attempting to secure it, the top of 
the plaintiff’s finger was torn away and the bone of 
one of bis fingers fractured. Held that the injuries 
were caused by the negligence of the Kailway Com- 
pany, and that the plaintiff was entitled to damages. 
Bbomley V. Qeeat Indian Peninsula Railway Co. 

. [I, L. R., 24 Bom., 1 

20. ; Interchange of 

traffic between two Railway Companies — Agency . — 
When two Railway Companies interchange traffic, ' 
goods, and passengers with through tickets, rates, and 
invoices, payment being made at either end add pro- 
fits shared by mileage, the receiving Company, by 
granting a receipt-note for goods to be carried over 
and delivered at a station of the delivering company’s 
line, does not thereby contract with the consignor 
of the goods as agent of the delivering Company. 
Kales Kahn Ruai Maigbaj v. Madbas Railway 
Company . . . I. L. R., 3 Mad., 240 

RAILWAY RECEIPT. 

See CoNTBACT — B eeach op Conteact. 

[8 B. Jj. E., 581 

See Vendoe and Puroitasee— Vendob 
Eights and Liabilities op. 

[I, L, R., 14 Bom-, 57 

railways act (XVIII OP 1854). 

See Cases hndeb Railway Company. 

s. 10. 

See Railways Act, 1879, s. ll. 

[4 Bom., O. C., 129 

s. 15, 

See Negli ienoe . I. L. R„ I AIL, 60 
— s. 17. 

See Magisteate, JvniamcTion op— S pe- 
cial Acts — Railways Act, 1851. 

[3 Bom., Cr., 54 
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BAIL'WAYS ACT {XVIII OP 1854) 

— concluded 

s 26. 

See Maqistbatr, Jcbissictiom o?— Sps- 
ciAL Acts— Eailwats Act, 1854 

[3 Bom , Cr , 10 
4 Mod , Ap , 9 
6 Mad , Ap , 41 
7 Had , Ap , 3 

See Sessions Jxtdqe, Jubisdiotion op. 

[6 Mad., Ap . 41 

— and 8, 20— of guard — J«- 

fury to coolies getting on lia%n when in nottoa — 
Where eome coohcs were employed in awisting a 
hallAst tram mto motiou at a railway statton, and 
one 0 

■oa tl ‘ 

80 IBj 

the evidence did not show that it was the duty of 
the guard to see that no one got up oa the tram 
when m motion Qxjekn t Fiood 

[8'W.E,Cr,4 

8 27 

See Jebisdiciiov or Cbiuinal Coubt— 
OrrsBCEs coaiuitted dobino joobmbt 
[1 Had., 193 

8. 34. 

See Sentences and Fine 

[6 Had , Ap., 37 

fi 36. 

See Maqistbate, Jckisoiction op— Spb 
crAii Acts— Baiiwats Act 

[3 Bom , Cr, 54 

BAIL'WAYS ACT (XXV OP 1871) 

. B XVIIl of ISol, s 17— 

llejasal to produce ticket— Fraudulent inlentton 
— Trespass — Passenjtr by rail — The plamtilE 
entered a carnage on the deleiidants’ railuayatSant 
Mith the purpose of proceeding to Bombay By 


allowed by the d.ft.udants’ servants to proceed in the 


Sion between the plaintiH’s master and the statiou 
master, the pi iintiif, at the direction of his master, 

• • stcr 

• bun 

■ yjDg 

• Died 

• • the 

^ _ die . 

gal rcmoi a1 of the pi uutiH from the carnage, and for | 
the illegal detention of the plaintiff at the station at I 
Dbandu, and f r the illegal rcfasal of the defendants | 
TOL IT 


BAILWAYS ACT (XXV OP 1871) 

— concluded 

to allow the plamtiff to proceed m the tram to 
Bombay, — Held, 1 st, that the latter portion of s. 2 of 
Act XXV of 1S71. amending s. 1 of Act XVill of 


cannot produce it, and not to a person trarellmg 
'uithout having obtained a ticket with n> intention to 
defraud , 2ud, that the ai sence of a fraudulent luten, 
tion did not make the entiy into the carnage less 
unlawful, and consequently that the plaintiff started 
from Surat as a trespasser , 8rd that the conduct of 
the railway officials at the stations intermediate 
between Surat and Dhandu, if it amounted at all to 
leave and license to the plaintiff to proceed without a 
ticket, conld only opeiate as such until the tram 
stop! cd at the next station , 4tb that 'here was no 
legal obimatioQ on the station master to issue a 
ticket to the plaintiff to enable him to proceed from 
Dbandu Pbatas Daji e Bombay, Baboda, and 
Cbntbai India Railway Company 

[I L E., 1 Bom , 26 
— S. 21 — Mloieing catlle to stray on 
the hue — Fences to line —On the 1 tli April 1S74, 
irisnncr’s cow stiaycd on amilway hue irovidcd with 
a fence On the 13th June following the Qotern. 
meut published rules nuder s 21 of tho Railway Act 
Aoiendmeiit Act, 1871 detcrniining what kind of 
fences should be deemed to be suitable for tho cxclu 
siou of cattle >)n the date of the offence there were 
no such rules No evidence was iffercd of the state 
of the fence and the | nsoncr was convicted solely on 
bis admission that he was the ovuer of the cow. 
. B'efd that the state d‘ the fences required sicciffo 
I )n>>f. in the absence of which tho conuction could 
I not be snstaiued ANovruors . 8 Had , Ap , 1 


con'icUd, under s 29 of Act \\V of 1871, of 
endaogertug tho lives of the persons m a ccrtamtraiu 
by ncghgcuce There was no evidence that tho 
safety of auv persons m any Iraiu had been cn< 
daugcred by his neglect of dut> On tho contrary, 
by rcaso i of precantio is taken b) other persons, aii^ 
poisible danger winch might have resulted from his 
neglect was avoided ITell tuat he coild not be 
coivictel and puuishcd under s 29 of Act \XV 
of 1871 Qcbcx s MANPUoon 5 H. *1^,240 

BAILWAYS ACT (IV OP 1878) 

^ee Cases undbb Cabbiebs. 

See Cases cndeb Railway Company 

s.U. 1 

See Limitation Act, 1877, akt 30 

[1 L. B.. 10 Bom., 105 

I. andsch. II (1) — .Si/lrs — 

Insurance— Foss of goods Ig riifuay coi»/>a«y — 
The term *' silks lu a manufactured state and whether 
10 Y 
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KAILWAYS ACT (IV OF lQ70)~co,iotu(U,l. 

wroujjht Uji t r not wroui-tit ujt with otiur nintfrinla" 
tiai'd ill Uu* ht'co’id M'JicduU' of the l»;iilwn;yB Act, 
la?;), iloitt not npply to nil clataca of triod-) in which 
ailk inny luMiitrojiioid. A cloth conmoied of ailk nud 
cution thread, oncMi-.ldh hein;' ailk nod iioriii-ci^hiha 
Ci.fton, the jioj'ortionnlc vntuc of ^^lk and cotl«u 
1 ) 110 ”: one to four and n half, db.anot ionic within the 
iiuauii of the aaid tirm. .^.uus.uiiiA .^[^• 0 AM c, 
Soorit iNoiAX Uau.wav CoJU’Aav 

^ tr. 1*. Rm 0 Mod., 420 

2. — — Ai'f, .f. 10 

— ^Silk— Qiifsltfiii nf fiti'i. Whdhir or not cotton 
fahrica horiUrcd with silk, or havio)' a ]‘orlion of ailk 
otherwise list'd in their niaunfacluri.', arc "ailksiua 
niaimfai tnri'ti or uninanufsiclurid .state, wnvijht ui» 
or not wTonnht ut> with othi r inaterinb,” within the 
nii'iining of Act Will of l.Sol, .s. I’.', is a (jiu.slion 
of fact to he d' cidid on the ci idvncc, not at)Uiatiou of 
law to he rcsmcd for the opinion of the iti”U Ci uit. 
tiiuhe Art l.\ of LS.'.O, a. C)5, and Act XXVI i,! tsdl, j 
s. 7. The proper ti st for a .fndi;e to ap|)ly 

ill oiich rnsi.s is to dcti niiine w iielhcr or not the lalno 
of the silk wioneht up with other inntiriaU is more 
than hall* tlm value of the fahric. If it he not, the 
fahrio cannot ho considered to In' silk witniii the 
meanint; of ihe .\et. I.AKU.MiviAa lIiitACitASU r, 

G. 1. P. llAii.\y.\Y CoitiM.NY . 4 Boiu., O. C., 120 

— — -- 138, 17, 31 — I’lu^eii^ir nof pn'ultti’iiijj 

seos<>i> fi'idef wfieit cafifd upon — Tran'llin// without 
fi t\'‘!sCt Order fur rcrorrrp of fnre,- A jiaaseiigcr 
who has ghtaitied a monthly ticket ia liable to hn 
called tipoii to produce it at any time on the journey 
wliieh ir. corera, and if lie does not to produce it, he 
ia Vnihle under sa. 17 and Ul of tlie Itailwniys Act 
to pay tlie fare for the jonvney hitwcon the btutioas 
for which hia ticket was isaiu'd. Tlieordir, luiiKr 
a. 31, in cate of hia refusal to Jiay it, should he 
one iiunly for recovery of the amount due !is the 
fare, and not an order to pay such or jiny otiur j 
sum ii.s if it were a thie, A passenger who has such 
a ticket which i.s still in for-o and in his po-'session 
cannot he said to be travelling without iv ticket 
within the mranieg of s. 31, inirely luciinse he docs 
no: happen to have the ticket with iiim,and therefore 
cannot produce it wdien eaUed upon to do so. I-X 
TIIK :51A'l'TUll OV Till! I’lTlTIOS OF llOSKlN. IN 
TUB MATTlSll OF TIIK PHTITION OF TllOJIAS. HABT 
V. Busicik. Haut r. Tuo.mas 

[1. L.E., 12 Calc., 192 

— ' S. 28 — D t s 0 ?i e d i e n 0 e of r iil e — 

Accident - Liah'litij. — Liability to convietioii under 
8. 2G of the Hallways Act, 187'.), arises not from the 
consequences directly referable to tlie breach of the 
rule, but because of the danger which the breach of 
the rule entails. Sneti r. Qf'EN 

[I. L. K., 6 Mad., 201 

:RAIIj'WAys ACT (IX OF 1890). 

See Cases todeb CAuiiiEns.. 

See Cases undeb Railway Comfasy. 

■ , — S. '^—Munoeipalxty of JBoxnbn ^ — 

Right to enter on land of Railway Gompaxtg to lay j 


BAILWAYS ACT (IX OF 18QO)-continued 

pipe.t, c'c„ in Connor lion with water worhs — Bominy, 
Municipal Jet (Butn. Art III of 1888), se. 222; 
l?6'o..- LTuder the llombay Municipal Act (Bombay 
Act III of 1888), the Corjioratioii of Bombay Inis the 
right, for the purpose of supiilying the city with 
water, to enter upon land belonging toother owners to 
make connections hetwceji the mains and to lay the 
{)ipi'.s foiining the connections through or under such 
IitiuLs Without the owners’ pennissriii, though not 
without giving them re.isonablu notice in writing. 
Held also that .s. 12 of the Railways Act (IX of 
j 180(1) does not o.xeludo the above right of the Corpo- 
I ration of Bombay to cuter on laud belonging to the 
Great Indian Peninsula Railway Company for the 
silid purpo-ies. GBKATlNDtlKPESl.V30LARAlLW.lY 
Co. e. MoNlCllWl COUFOB.VTIOS OF BoMB.\Y 

[I. Ii. JR.. 23 Bom., 358 

— — a. T2j —C ontract saving liuhilitg of 

Chtnpaivi for loss of goods carried by it — “ liisk 
The contract enibodicd iii what is commonly 
known as a “risk note." i.e., a contract whereby, 
in coa.sider ition of goods being carried by a Rail- 
way Company at .a reduced nitc, tlie eonsignor agrees 
that the Company sliall be free of all responsibility 
for any los.s or damage to tlic goods, is a valid and 
legal continct within the terms of s. 72 of Act IX 
of 1800. Suntf./ch Rai v, Bast Indian Railway 
Co., 2 Agra, 200, distinguished. East Indian Rail- 
way “Co. V, Bl'KYad A“u . I. L. R., 18 All., 42 . 

■ 8,75 — LiahilHy of Bail way Company 

for los.s of yioof/s>— (1) TIic words “loss, destruction, 
ordctevionition" in s. 7.5 of the Indian Eallwiivs Act. 
(I.X of ISO ‘) include loss caused by the criminal 
misappropriation of the parcel by n servant of the 
Railway Administration in charge thereof. (2i Under 
s, 75 of that Act, it is necessary th'it both the 
value and contents of a parcel (if over RP'O in value) 
should be declared before tho Railway AdmiuUtra- 
tioii can bo held liable in respect . thereof. (3) 
Tlie p.iyniciit by a consignor of silver coin of the 
specie rate required by the goncr.il regulations of a 
Railway Company to be jiaid for the carriage of such 
goods is not such a payment as satisfies tho requirements ’ 

of 3 . 75 of the Indian Railways Act (IX of 189ii). ' 

BaLAUAII HABICHAND V. SODTHEHN- JfAHBATTA ^ 

Railway Co. . . I. L. R., 19 Bom., 159 

1 ^ 3 ^ 77 — Ifotice of suit — Agent of 

Alanagei — Traffic Superintendent — Civil 'Proce- 
dure Code 11882), ss. 147 and 149— Practice- 
Pleading.— The Traffic Superintendent is not the 
Managoi'’s agent, and notice to him is not notice to 
the Railway Adrainistr.ation within s. 77 of the Indian 
Kaihvays Act (IX of 1890). Under s. 77 of the 
Indian JRail ways Act, it is not necessary for the defen- 
dant to plead want of notice of action in^ order to 
avail himself of it, but he may raise the objection at 
the heaving, Secretaey of State fob India v. 

Dip Chand Poddab . I. Ii. R., 24 Calc., 306 

2. and. S. 140 — Notice of suit 

to Railway Administration — Service on ^ Traffic 
Manager, — In a suit against the South Indian Rail- 
way Company to recover the value of a parcel 
delivered to the defendant Company for carriage, it 
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EAILWAYB ACT (IX OP 1800)— conc^Biw? 
appeart-d that the plaintiff 1 ad nithin tuo months of 
the deluprv given notice of the suit to the TraflSc 
Manner of the defendant company at Tr chinopolj 
Held that the notice was a ^ood notice if it in fact 
reached the agent of the defei dant Company within the 
period of six months Pe lAKKiK Chptti » Soo»h 
ISD iAK BiiLWAT Co I. Ii B,, 22 HeA , 137 

s WQ— * Compartment" — SI eanxng 

of the ioord— Offence of unoktng incom^nrtme»f* of 
ra Itiap carnage wtthout consent of fellow patten 
gers — Per Jekkins CJ, and Cakdt J — Good 
sense reqoirrs that to the woid compartment’* m 
certun sections of the Iidian Hallways Act (IX of 
189 ) the quality of complete separat on should be 
attrib t d and it is with that force that it is used 
in B Ho Per Ranatib J — The word compart 
ment ' IS used m s 110 of Act IX of 1890 in the 
same sense in whi h it is used thivin^hoiit the Act and 
does not necessarily mean a completely partitioned 
division Iir be Dasabhat Jamsedji 

[L L R , 24 Bom , 293 

L s Il3-Pxc««« charge and fare 

Non payment of—P uer of Slagufrate to xmpote 
tmprxtonment i» def nlt—Fx e^Imprttonotent — 
S 1 3 subs 4 of the Indian^ Railways Act (IX 
of 1 90) which directs that ou failure to pa; on 
demind excess charge and fare when due the 
amoint slall on applicition he rccoiered by a 
Magistrate as if it were a line dorg not aatboriee the 
Magistrate to impose impris nmeut in default The 
excess charge and fare referred to in the section 
is not a dne tloi^h it may be recovered as such 
QdEBK EuFSESS f KxtTBAFA 

CLIi B, IS Bom, 440 
Qt7se> EurnssB t Scbbamahia Ai tar 

[I L B-, 20 Mad, 385 

2 and 8 132-P«iaZ Code 

(Act 

cedur* 

rath ^ • 

A passenger who traicls in a trnin w ithout having a 
proper pass or ticket with 1 im 1 as i nt committed an 
oUcdcc ’ Ho caniot tb refore be legally sentenced 
excess 
ler the 
^890 

[I L B , 20 All , 95 

B 122 

•See Eabbueht I L B„ 22 Bom , 625 
B 125 

See bfAOjBTBATE JuBiBcicTioir oy — 
Special ACTS — kailwats act 18®0 

[LI,.B,18 Mad, 223 

BAJ, StJCCESSION TO- 

See Huma Law — Alishatio— RbS' 
TBAIET OH AUEHATIOH 

[LL R., 8 Calc, 199 
I.1,.B.,10 AIL, 272 
L B., 15 1. A., 61 


RAJ, SUCCPSSIOM TO— coBcfaded 

See Hindu I aw Custom— Ikhebixanch 
AND Succession SB lu R . p C , 13 
[12 Moore’s I A , 623 
9 P Ii B, 310 note 
6 "W B., P C , 1 2 Moore-’s I. A , 344 
2 ■W B., 232 
■W B.B B,07 
Lli B,1 Calc, 186 
See Cases under Hindu 1 aw— Ihbbbit- 
ANCE— lUJABTIBLB PEOPEBir 

RAPE 

See Cbabob to Jubt— Special Cases— 
Raps I L B, 25 Calc, 230 

^ee Sentence — General Cases 

[8 W R , Or , 69 
See Sentence — Tbansp station 

[IB L B, A Cr,6 

1 Con Bent — Coneenf fear 

of tjywry —Sexual i t rcoirse by a man with a 
wrman will cut hrr free conspflt le a c nsent 
obtained vvitboit putti g her in fear of injury— 
amounts to rape aud the Jiid^e ih uid 1 ave the 
quistion to the jury and not direct them to 6nd that 
the wo nan’s co s nt after a co sid rable struggle 
rendirs the chatge of rape nu,.ator Queen i 
AcEAB Eazeb 1 W B , Cr , 21 

2 Attempt to commit rape— 

Indecent atta It — Pena/ Code si Boi 37o and 
5ii An indecent agsa It upon a woman dors not 
amount to an attempt to commit lapc iinl sa the 
Court issatufied il it there was a detfrm iiatioi m 
the accused to gratify 1 is passio is at alleicits and 
in spite of all resistance Heg v //ogd 7 C ^ 
P BIS follovcd ItiPBEBir Sranear 

[I II B., 6 Bom , 403 

BASn AND NBODIOENT ACT 

See Cases under Culpable Homicide 
tee Hurt — Gbietous Uunr 

[LIi.B., 18Calc,49 

BATIPICATION 

See Arbitration— A wABrs—VALiriTT op 
Awaris and Gboi nd pon skttivo 
THEM ASIDE I Ii. B.. 24 Calc , 439 
See CovrPANT — Powers Duties and 

Liabilities op Directors 

[I L R, scale 250 
L I. R . 9 Calc , 14 
See Estoppel— Estoppel bt 1 beds and 
oTUEB Documents. 

[B Ii. IL, 10 Mod., 272 
5es Guarantee I D B., 5 Calc., 421 
[L.B,01.Au,238 
See Cases uvdbb ( uabdias— Ratitica- 
TION 


TOL. TV 


10 T 8 
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BATIE’ICATIOW-co«cZ«cZe£«. 

See Bmsxr Law — Aiienatioij — Aiiena- 
TiON BY Eathee . 2 Bom., 301 

See Mastee akd Sesyant. 

[2 B. I.. E., O. C., 140 

See Casks tthbee Peihoibai, and Ageiit — 
Ratieioation. 

See Specieic Peefoebcaeob- SpecxaIi 
CASES . I. Ij. E, 17 Calc., 223 
CL. E., 16 I. A., 221 

1 . Doctrine of ratification — 

Criitmial case. — The dociriue of suhsequeufc ratifica* 
tion does not apply iu a crimiDal case. Eeg. v. 
Easia ben Gobab . 1 BoiQm 107 

2. — Delay in repudiating con- 

tract — Consent. — Where a party to a contract 
seeks rehase from its obligations, on the giound that, 
for some reason or another, he is entitled to repudia ie 
it, he mnst assert this right as soon after becoming 
aware of it as he reasonably can. Long inaction 
unaccounted for must be hold in equity to be a rati- 
fication of the contract. Ishae Chbndee Mojoom:- 
BAB V. Sbeekabt Hath . . 9 W. B., 110 

3. Delay in repudiating act of 

ageut~.-»ye>'i{ acting contrarg to authoiUg of 
principal. — Where the proprietors of an estate, on 
being informed by their agent of a proposition to ob- 
tain a lease of the property, refused their consent, 
and the agent notwithstanding gave the applicant 
an mnuldustuck to enter upon the property as lessee, 
and gave no notice at the time to the proprietors, but 
subsequently informed them of it , — MeM that the 
proprietors were not under obligation to take early 
steps to disavow the act of their agent, and their not 
doing so did not amount to ratification of his act. 
Mhiiboob Bhksh V. Suheedun . MW. B., 378 

BEADIEESS AISTD WIDDIEGEESS, 

See CoNTBACT—CoOTmONS PliECEDEET. 

[3 Mad,, 125, 209 

See CONTEACT— COETBAOTS BOB GOTEBB- 

heht Sectjbities OB Shakes. 

[I, D. B., 9 Calc., 791 
3 Bom., O. C., 79 
1 Ind. Jur., H. S., 17 
2 Bom., 260, 267, 272 : 2nd Ed„ 248, 253, 258 

See CoNTBACT Act, s. 51. 

tl. D, B., 4 Calc., 252 

BEASOJS-ABLE AND PROBABLE 
CADSE. 

See Abbest — C mn Aeeest, 

[I, L. R,, 4 Oale., 583 

See Champebty , I, L. R., 2 Calc., 233 
[13 B. L. R., 530 

See Cases •dbbeb Debahatioh. 

See Mabiob . . . 2 N, W., 353 

[4 N. W., 42 

See Cases tjbbee Mabioiohs Peosech- 

TION. 


RECEIPT. 

See Pbomissob,y Hotes—Assignmest ob> 
AHD Shits on, Peoitissoky Notes. 

[17 W. E., 201 

See Cases hndee Eegisteation Aot, 1877, 
S. 17, CB. (c) AND CB. (n). 

See Stamb Act, 1869, sch II, oi. 7. 

[LL. B., 4 Calc., 828 

See Stamb Act, 1869, sch, II, cb. 11. 

[23 W. R., 403 

See Stamb Act, 1879, s 61. 

[I.L. E., 8 Mad.. 11 
I. L. R., 11 Mad., 329 
I. L. R., 23 Bom,, 54 
I. L.R., 27 Calc., 324 

See Stamb Act, 1879, sch. I, abt. 53. 

I L. B., 6 All., 253 
[I. L. R., 11 Calc., 271 
[1. L. R., 12 Bom., 103 

See Stamb Act, 1879, son. II, abt. 15. 

[I. L. R., 10 Mad,, 64 

for CounsePs fees. 

See Stamb Act, sch, II, abt. 15. 

[I. L. E., 9 Mad., 140 
I. L. E., 16 AB., 132 

for jnoney deposited witli Banks. 

See Conte ACT— Conditions Pbeoedbnt. 

[I. L. B., 14 Bom., 498 

for rent. 

See Benbab Tenancy Act, s. 88. 

[I. L. R., 16 Calc., 165 
I. L. R., 25 Calc,, 531, 533 note 

See Cases hndeb Evidence - Civib Cases 
— Kent Beceibts. 

given by secretary of club to 

member for club bill. 

See Stamb Act, 1879, sch. 11, abt. 15. 

[I. L. E., 10 Mad., 85 

— Refusal to give— 

See Penab Code, s. 173. 

[I, L. E„ .3 Calc., 621 
5 Bom., Cr.,34 
I. L. B,, 5 Mad., 199, 200 note 
I, L. B., 20 Calc., 358 

See Stamb Act, 1879, s. 64. 

[I. L. R., 9 Bom., 37 

receiver. 

See .rlDMINISTATION. • 

[I. L. E,, 10 Cole., 713 
See Cases hndeb Abbe.vb— R r.CKiVKns. 

See ABBEBBATE COHUT—0llJECtI0^S TAKE.V 
BOB BXBST TIME ON AbBEAB Sl’KOlAli 

Cases — Paeties . . 12 W. R., 117 

See Costs—Sbeclxb Cases—Aitokney 
AND Cbeent I. L. R., 21 Cale., 85 
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KSCSlVEjB— con^tnueif 

See iNSOliTENOT— IssOLTEST DBMOBa 
iTNDER Cmn Pbocbdubb Code 

[I. L. B.. 7 Bom , 466 
L L. R., 12 Bom., 272 
EL B..16 Calc, 762 
I li.B,14 AU..368 

See Pbacticb Civit, Cases - ApPMCAtion 
BY Person not Party to Suit 

[I. !>. R., 17 Calc , 285 
See Practice — C mn Gases— Sale bt 
Eeceiter I. 1j B , 21 Calc , 479 

Application, to restrain, from 

parting with. fund. 

See Pbacxioe— C iTii Cases— Stat ob 
P soCBESiNOS L Xu B., 21 Calc., 661 

— appointment of— 

iS<e Decree — Pobjiop Decree -Mainte- 
NAKCB 1. 1,. B , 26 Calc , 441 

<$09 Parties —Parties to Sntrs— E xecu* 
TORS I. li B , 19 Bom , 83 

iSe« Sals in Ezeortion os Deobbs— D ie* 

IRIBTJTION OF SALE'FBOCESDS 

[I. L B.. 29 Calc., 771 

— ■ -Attachment of money in hands 
of— 

•$00 AiiACBtiEKT— M ode of Attacbuent 

AND iBBSOirLABmES IN ATTAaltUEKt 

[LL B., 21 Calc, 85 

Liability of, to account 

<$00 atpeal to Pam CotTKoit— E ffect 

OF PaiTT COCHCIL DeCBGB OB ORDEB 

[LL B.,22 Calo,10U 
L. 22., 22 r A , aoj 

Lien of — 

See Ezecdtioh of Decree — Ordebs anb 
Decrees of Pairx Cochcie 

[L Xi. E , 22 Calc., 960 

Order on, to sell — 

See Attacqubrt — Sudjects of Attacq' 
ilENT - PeOPKBTT and iNTSasST IN PbO 
feett OP Yabious Kinds 

[L L.R., lCalo.,403 

■ Power to appoint — 

See niNDC Law — Widow— Intbbest in 
EsTATS of HcSBAND - Dr iNREan'ANOB 

[I L R , 10 AU., 235 
See Small Cacsb Cottbt, Motdssil — 

J DBISDICTlON— R eCEITEb 

[L L. E., 2 Bom , 668 

1. — Appointment— Cirtl ProeeJmre 

CoJe, Jf82, t 503 X>t 0 cr 0 <ton. — The appointment 
of receiver is a matter resting m the discretiou of the 
Court. The powers of appointing a receiver conferred 
by 8 . 503 oftbe Code of Civil Procedure mnst be 


BBCBrVXlB— CO nltnued, 

exerciecd with a sound discretion, upon a view of tbe 
whole Circumstances of the case, not mcrel) tbo 


asserted to property lu the possession of a defendant 
claiming to hold it under a legal title, unless a strong 
case IS made out Oicen v Homan, 4 H L C,,997, 
1032, and Clayton v Atlorney-Qene'ol, Coopet^t 
cates, Vol. I, p 97, referred to ^idheswabi Dadi 
t. ABMOrrswABi Daei I. L B., 15 Calc , 818 

2. Temporam »n 

junction — C*efl Procedure Code ('18S2J,tt 492 and 
503. — Tbs distinction between a case in wbieb a 


case it would be sufficient if it be bIiowd that the 
plaintiff m the suit has a fair questio i to raise as 
t<v the fTisteni's of tlio iT'ht all ecd . while in the 


an order for a temporary lujunctioD under s 492 of 
the Code granted Cbandidat Jha r. Fadmavans 
SiNOB ^ L L B., 22 Cal&, 459 

3 Cieii Procedure 

Code (IS82) s 503— Watte or mxtappropnaUon of 
property/ at a pround far appoinliny a reenter — 
fbo fact that tho acts complained of amount to mis 
appropriation rather than waste makes no difference 
for the purposes of s 503 of the Code of Civil Proce 
dare BAXPIIAtTA t VFNZATASrREAFYA 

[I. L. B., 18 Lind, 23 

4 — Adminiftraiion, 


Earui • L L R • 19 Bom , 83 

6. Appointment out 

of juntdtclion of High Court— Potcer of High 
Court — Quwre — ^Vhcthcp the High Court at 
Calcutta can appomt a rcccn er of piopcrty situate at 
Bombay ISMAlL UADjES IloBEEn r. MauomED 
Hadsbs Joosds I OBiUA Btb r. Mauoued Had* 
IBB JOOSUB 13 B. L. E , 01; 21 W. B., 303 

8 Peeeiter in tula- 


■iSN. SJ A* .|V.,. ,, «> I 

[ L li. R., 17 Bom., 388 
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7. — — Pending It 

is nob a matter o£ course, but when the circumstances 
arc such that a special civsc is made out, the Court 
will appoint a receiver, pciidiny litigation to set aside 
probate. JoXKAi.IiY hAiiKB r. Siiin Eatu Chat- 
TEBJEE Bourke, Teat., 5 

8. Power of Prin- 

cipal Sudder Ameen. — Semhle — A Principal Sudder 
Aincea cannot, like the Court of Chancery, appoint 
a receiver in a case where the clefciulanb has kept the 
plaintiff for a considerable time out of assets to which 
he is jointly entitled with the defendant. JoxifA- 
KAIN GeEUEE r. SlllEPEUSHAD GeEKEE 

[G W. R., Mis...X 

0. ^ Grounds for ap- 
point tneiU — Procedure Code, 18S2, s. 503 — 

li'asfe bi/ Hindu widoto. The pou'ers conferred by 
B. 603 of the Civil Piocedurc Code are not to be 
exercised us a matter of course, and it is not a reason for 
allowing an applicati m fi r the appointment of a 
receiver that it can do no harm to appoint one. The 
discretion given by that section is one that should bo 
used with the greatest cure and caution. Because a 
plaintiff in his plaint makes violent and wholesale 
charges of waste and malversation against a defend- 
ant in t ossession of picperty as e.xecutor under a will 
or as the tenant for life, and upon this basis applies 
for a receiver to be appointed, it is not a necessary 
consequence that such appointment should bo m.ade. 
Meld in this case, where the sons of a Hindu widow, 
in possession of her husband’s estate under a will, sued 
their m ther, as reversioners under the will, for 
possession of the estate, on the ground of mismanage- 
ment and waste, and on the same gi'ounds applied for 
the appointment of a receiver under s. 503 of the Civil 
Pioceduru Code, that a receiver had been appointed 
on insuilicient gi'ounds, Pbosoxomote Debi e.BEifi 
Madhad Rai . . . I. Zj. R., 5 All., 556 

10. Power of Subor- 

dinate Judge — Civil Procedure Code, 1877, ss, 503, 
505. — A Subordinate .Judge, if he has good grounds, 
may decline to app< iiit a receiver even after he has 
received the necessai-y authority from the District 
Judge under s. 50 ' to do so. Gossain Dolmib Pubi 
V . Tekait Heinaeain . . 6 C. Ii. B., 487 

IL ■ Peceiter in suit 

for arrears of rent and ejectment — Beng. Act VIII 
of 1869, ss. 23, 52— Civil Proc-dure Code (Act 
XIV of 1882), ss. 503, 505.— Although, having 
regard to the provisions of ss. 23 and 52 of Bengal Act 
Till of 1860, s. 503 of the Civil Procedure Code 
would not apply to a suit brought under Bengal Act 
VllI of 1869 merely for arrears of rent, there is no' 
provision in that Act which excludes the operation of 
s. 503 wheu a suit is brouglit for recovery of the 
teuure itself. When therefore a suit was brought 
under Bengal Act VUI of 186.' for arrears of rent 
and for ejectment of the defendant, — Held that a 
receiver of the rents and profits of the tenure might 
properly be appointed under the provisions of s. 503 
of the Civil Procedure Code, Kabtic Nath Panht 
V. Padmanhnd Singh . I. Jh. R., 11 Calc., 496 


RECEIVER — continued, 

12. ■ Ground jor — 

Appointment of receiver—Civil Procedure Code 
(Act XIV of 18S2J, s, 503 — Discretion of Court — 
Waste. — The removal of a largo amount of property 
by the defendant, and under circumstances which 
might fairly give rise to suspicion during the 
pendency of the suit in which the question of title to 
that property would be determined, is a sufficiently 
strong ground for the appointment of a receiver. 
Sidkeswari Dabi v, Abhoyeswari Dabi, I, L. R,, 15 
Calc,, 818 ; Chandidat Jha v. Padmanand Singh, 
I, L, li., 22 Calc., 459 ; and Sham Chand Giri v. 
Jihairam Pundey, Suit No. 170 of 1893, referred to. 
Si A Ram Das v. Mahabib Das 

[1. L. R., 27 Gale., 279 

/ 

18. : Joint estate — 

Alortgage— Jurisdiction— Civil Procedure Code 
(Act Xi V of 1882), s. 503 . — In a suit for partition 
of a joint estate the words “ property the subject of 
a suit” iu s. 5b3 of the Civil Procedure Code mean 
the whole joint estate. In such a case “ the owner” 
in 8. 503 (d) means the whole body of owners to whom 
the joint estate belongs. The Court has jurisdiction 
to place the whole of a joint estate out of which 
a plaintiff seeks to have his share partitioned in the 
hands of a receiver, and to order that a receiver so 
appointed shall bo at liberty to raise money on the 
seciudty of the whole of such joint estate. Poeesh 
Rath 2Iooebejee v. Ohsuto Rahth Mitteb 

[I. Ii. B., 17 Calc., 614 


14. Receiver of mort- 

gaged property appointed at, instance of mortgagee 
— Receiver appointed by Appeal Court — Practice. 
— In a suit by a mortgagee for foreclosure or sale in 
default of payment of his mortgage-debt the Court of 
first instance, when passing a decree for the plaintiff, 
refused, on' the plaintiff’s application, to appoint a 
receiver of the rents and profits of the mortgaged 
propei’ty. The plaintiffi appealed against the latter 
part of the decree, and after filing a memorandum of- 
appeal obtained a rule for the appointment of a 
receiver until the hearing of the appeal. The Court 
of appeal, after argument, made the rule absolute, aud 
appointed a receiver until the hearing of the appeal, 
aud subsequently, when the ‘ appeal came on for 
hearing, varied the decree of the Court below by 
appointing a receiver of the mortgaged property. 
The High Court possesses the same powers with regard 
to the appointment of a receiver as are possessed 
and exercised by the Courts in England under the 
Judicature Act. Jaikissondas Gangadas v. Zena- 
bai ... . I. li. B., 14 Bom., 431 


— Receiver in insol- 


15. — ^ 

ency proceedings under Civil Procedure Code — 
livil Procedure Code, s.' 336 — Commission oj 
eceiver how computed . — A receiver appointed in 
usolvency proceedings under the Civil Procedure 
lode is entitled to a lieu for the amount of his com- 
aission on the net assets remaining after payment of 
he charges specified in Civil Procedure Code, s, 356 
b), (e), and (d). Mahadeva v. Khpehsami 
^ ^ [I.L.B., 16Mad„233 
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16. Ji<risdictxoa of 


Coufts, even though such Courts may have been 
subordmste to his Court (Ss 03 ami SOS of the 


as it would by sale under a pniato contract. 
LATATTIT HoSSKIK 0 AStJUT CnOWDUUT 

[I. li B,, 23 Calc , 617 

17. — — ■ Cjtil Procedure 

Code CJ882J, *> 5Q5—Pou«r of Pitlrict Co«rf 
under e 605 ae to appointment of refiner— The 
concluding words of e SOS of the Code of Cml Pro 
ceduro— ‘ or pass such order as it thiuhs St’*— most 
bo read as controlled by the words preceding them, 
and do not confer upon the District Court the power 
itself to appoint a recciicr not uomioated by (bo 
Subordinate Court AMIn^ATllo IIaj IIatb 

[7. L I? , Id All.. 453 

18 - .--II- — I • 2^omtnaltoH iy 

Suiordinaie Courtt wtlh proundt of nominolton — 


S33CS1 V£jII— fonttnuiif 

Older IS passed uudci s 503, and when he lefusts- 


Circumstances under winch a receiver is appointed 
considered John v John, L R ,2Ch , 578, referred 
to SaMOAFFA 1 SmVBASAWA 

[1. li E., 24 Bom., 38 

20. Ctcil Procedure 

Code, iSSS s oOd— Criminal Procedure Code, IS82, 
a 145~Orderofilagiairo1eforniainienavce of put- 

tettton — Effect of or potier of appotnlmenl of a 
refeuer hy a Ctttl Court — The fact that thcie 
exists m respect of nuy immoveable pruptriy an order 
of a Meg strate passed under s 145 of the Code of 
Criminal Procedure is no bar (o the exircisi bv a 
CimI Court of the power conferred oil it by s fOS of 
the Code of Cu il Procedure of appoiutiug a reeci'cr 
in nspeet of the same piopeiti Babrat fk M'Sa 
e AnoULtA Aziz I. Tm E, 22 All , 214 

21 w r a 1 1 o n of 

reeetiertktp — Dticrefxon of Court — Practice — 


when such continuance is mcessarv, <i for so loi g as 
itnuybcso A dccrie of the High Court declirrd 
it to be niccAsary that iv p rmuncut appointment 
should be made of a rtcelvcr and maiisg r of the 
(sUtc allotted by the Qovenimint to the family of 
the decea id Maharajah of Tanjorc, and diicctcdthat 
fresh appointments to the recencrship mould bo 
made from lime to time as occasion might require 



having m the first instance been e-c parte, he bad 


or modify. CuUKILAL IfAJABIUAIi r SOXIBAI 

[1. L.E,2l Bom., 328 


18 . — 
Judge, 
(Act X 
uato Jm 


-Suhordxuale 


oppointlucu. Ui o. .vwv . , J - „ 

tbe Cml Procedure Code {Act XlV of 1882) as 

explained by s 605 \\ hen ho does appoint, lus 


tiou of the estate, and that sod ingw asm accordance 
with the practice, there being uothiiig tn prevent the 
Court flow giving the inauagemcut (o tbe senior 
uidow living at the time, if she should bo fit to 
manage Uie estate ou behalf of all interested in it. 
MATUCSBl UUAUBA BOFI SaIUA r MATUrSKl 

j;iPAAiaA Loti 3A221A I. L. R , 19 Tijed., 120 
CL 1< , 23 L A , 28 

22 — Cicii Procedure 

CodetlSS^,! 503-~Appointinent of receiver after 
decree —In a suit brought in 18'0 by the widow of 
a deceased jiartiicr to wind up a partucrehip. the sur* 
villas partner nas prohibited by the Court, at the 
instance of the plan tifi, from eolUcting dibts due to 
the bnu, but leave was given to apply for tbe rcco* 
very of debts which uii,.ht berome btOTcd by limiU* 
tiQQ Vftcr decree on the application of tbe plaintiff, 
a rcoivcr vvai appointed uudir ». 503 . f the Ct de of 
Civil Bioccdurc to c.llect lutstanding debts for tbe 
purpose of executing the decree. 1 he receiver having 
sued m 183J to neover a debt wbicb was duo to tbe 
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firm in 1879, the suit was dismissed, on the ground 
aumng others, that the appointment of a receiver 
alter decree was ultra vires. Seld that the appoint- 
meut of the receiver «aa valid. SnuuMUGAM v. 

• . I. L. E., 8 Mad., 229 

n ^ Procedure 

Code, 1SS2, ss. 267, 263, and 503— Execution— 
Praettee- Garnishee— AtiaeJmenthy a judgment- 
creditor of a debt due to judgment-debtor by a third 
party— Order upon third party to pay, where debt 
admitted — Procedure lohere existence of debt not 
adiniiied.— Whevi a debt alleged to be due by a third 
party to a judgment-debtor has been attached by the 
judgment-creditor, the Court may, under a. 26Softhe 
Civil Procedure Code (Act XIV of 1882), make an 
order upon the ganiishee for the payment of such 
debt to the judcmeiit- creditor in ease the former 
admits it to bo due to the judgment-debtor. Whore, 
however’, the garnishee denies the debt, there is no 
other course opcu to the judgmeut-creditor than' to 
have it sold, or to have a receiver appointed under 
s. 503 of the Civil Procedure C(.de. Toolsa Goot-ai 
V . Antone . , I. L. E., 11 Bom., 448 

24. Eeceiver of High Corirt — 


Position of — Pight to sue and defend suits . — The 
Receiver of the High Court docs not r-epresent the 
estate for which he is receiver, but is merely au officer 
of the Court, and as such cannot sue and be sued, 
e:jeept with the permission of the Court. Mii-eeb v. 
Ram Ranjax Chakrataeti 

[I. L. E., 10 Calc., 1014 


25 


Position and func- 
tions of— Parties — Suit for specific performance. — 
The receiver iu a suit is nothing more than the hand 
of the Court for the purpose of holding the propei-ty 
of the litigants whenever it is necessary that it should 
be kept in the grasp of the Court in order to preserve 
the subject-matter of the suit pendente lite ; aud the 
posscssiou of the receiver is simply the possession of 
the Court. He has no personal rights in the property, 
nor 'can be take any ^teps with regard to it without 
the sanction of the Court. If it is necessary for him 
to take action of any sort, be should be put in motion 
by the Court on the application of the parties to the 
suit ; and whatever he rightly does with regard totbe 
property, he does simply as the agent of the owners of 
the property. Where the receiver iu a suit had, by 
order of Court, sold certain property iu the suit, and 
had executed the contract of sale in his own name, a 
plaint praying for specific performance against the 
purchaser for refusing to complete the contract was 
admitted with the receiver as co-plaintiff, he having 
obtained leave to sue. WiEKiNSON v. Gangadhab 
S iEKAB . . . . 6 B. I.. E., 486 

26. — Eight of suit a< 

receiver and right to possession of property — Rule 
of Supreme Court. - In a suit by K against E and 
others, the Supreme Court ordered that the estate of 
E (deceased) should be applied to the payment of his 
debts, legacies, etc., and appointed a receiver of the 
rents and profits of liia i-eal property. Italsoordered 
the defendants and persons claiming through them to 
give up to the receiver such of the real property 
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as might be in their possession. Subsequentlv in tbA 
same suit, the High Court declared^tTwi 
entitled to a moiety of the estate of P„ after payment 
of costs and legacies, and directed the estate to be sold 
and tlie_ proceeds brought into Court. Afterwards- 
the receiver brought a suit in his oivu name against 
E and one .S, alleging that, though the property had 
been decreed to JTandbimself jointly, yet ibad, by 
colJusion, obtained sole possession of it, .and that, iu 
execution of a money-decree against her," it bad been- 
sold to A J/eld that, as Eeceiver of the High Court, 
pjaintiic had no title as of right against S to the im- 
mediate possession of the property,- and no right to 
sue lu auother-Court iu his own person to receive pos- 
sessiou thereof. The rule on the Original Side of the 
Court, taken.from the practice of the English Court 
of Chancery,' is not to compel a party to a suit to 
give up to the receiver possession of property unless 
au order of Conrt to that effect has previously been 
made upon him ; the proper course being by proceed- 
ings in Court to fix au occupation rent, aud to order 
the party Ju possession to pay the same. Eam 
Lochun SiRCAB 1’, Hogg . , lOW. E., 430- 

27. Power* of receiver— Poicer to 

question title of third party . — A receiver appointed 
by order of the Supreme Court can only sue for posses- 
sion, and has no right to question the title of a third 
party in a suit with respect to the propeity put under 
his management. Dinonath Sebemonbe i >. Hogg 

[2 Say, 395- 

28.. 


— — Civil Procedure 

Code, 1882, s, 503 — Eight to sue . — A zamindari was 
attached iu execution of certain decrees against the 
zamindar, and the plaintiff was appointed receiver 
with full powers, under s. 503 of the Code of Civil 
Procedure, to manage the zamiudsu-r. Before the 
appointment of the receiver, the zamindar had ex- 
pended certain sums at the defendant’s request to- 
repair a tank for the irrigation of lands held by them 
in common with him. This suit was brought to re- 
cover the sum so e'c pended. It was objected that the 
receiver could not maintain the suit on the ground 
that the sum sued for was neither the subject of a 
suit against the zamindar nor property attached 
in c.xecution of a decree against him. Meld that the 
receiver could maintain the suit. Sundabam o. San- 
kaea. . . . I;L.B.,9Mad.,334 

29, Power of Court 


to allov} receiver to sue in his own name— Code of 
GivilProcedure (Act XIV of 1882 J, s, 503. The 
Court has authority, under s. 503 of the Civil Pro- 
cedure Code, to confer on a receiver the power to sue 
in his own name ; aud if the order appointing the 
receiver gives him liberty, he may do so. 

Mohaeaj Bahaeve Singh I. L. E., 25 Calc., 642; 

[2 O. W. H., 460 

gQ — — — Suit to ej ect 

tenant claiming permanent tenure without leave 
of Court — Civil Procedure -Code, ^ 1882, s. 503.— 
M was appointed receiver in a partition-suit pending 
in the High Court by au order which, ampngst other 
things, gave him power to let and set the iinmov’cable 
property, -or any part thereof as ho should tliiulc 
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fit, ftDii to tale and use all such lawful and 
means and remedjes f<.r rcco>£n35» saa 

obtaining pavment of the rents, is»a£s.»d Jeon** 
of the said immoreablc property, and of the out- 
standing debts and claims by action, salt, orotiirwise 
as should be eicpedient D, withcat jpeosl leaxe 

of theConrt.servcda notice to quit caccitaia tfjiasts 

of the estate who claimed to hold a pemaa-enl 
lease, and afterwards instituted a suit to ejtut them* 
aLo ffithoat special leave of the Court. Btld that 
the order appoii tmg him did not give hmi power to 
serve snch notice or to inBtitate gc h smt without 
the special leave of the Coarf, and t h a t , as he was 
appointed under the proraioni cf i. VA of tie 
Code of Ciiil Procedure and ijit vc^^d wi»a tne 
gcnersl powers referred to in that scc'icn. Itit ceJj 
with the power referred to m the order mg 

h m and a» a receiver u eo‘ cthe-wise an.^hccta- i 
to institate such luitj wuhont spccol have cf the 
Conrt, the suit must be dua.Ued. Lfsoncieoxi 
Qvm r Dana . X L. 14 Cale^ h23 

3L — ntsit to 4*e 

xeitkout jer HUtton 0^ Courl-^Smt/or 
ifontAly teaast i fdi»^ ece' ^Jttr eipir^ 'fvU t 
to iUit —The o-d(T apj^misg a rtceiter gave Lmt 
Tiower ‘to let and Kt the csaoreahle tr 


"BECEIVEB — foxlmutd^ 

theCourl £3 a civtl «;it with the object of pixs^rnn^ 
j-optjiy and Iwjuug it w'thia the reach of the Court 
a” final dec-M can be made can but excrci*e 
at the utmo»^£ueh poaers and rights over the p*©-- 
jsr'r as the paruts to the suit turn out to he 
psssrased of when thetr '.gh*a are fiuallr determined. 
Is TES vtrrru ©T TH* TliniCS’ OT Teil X Co 
T cini; Col r. Ani-rz ISW. £.,37 

35. Citif Pr./tedgre 

C -if, lis2, a. .A/i — Is 1S”3 a rsmia^far granted a 
lase f part cf the asminian for lwt=*T rears, 
-litmnr » ret.* cf Els o>3 per an.-ua, la 1S31 
_*£ aamm-an Lan-g him attscLid ly a eT«i.i r, 
ih» T T-^ gT».-.*d a t.ew luae m pcrptltuty 
m Era of h*' Ermey lia.fc5. ’’twmng a rtui of 
aiiCsJ^aJiar A rascverc^ *-fe aa=mh»n. Laving 
e^jfciq-eily •.>«'a aj^oi-ttd wm full pawtr* anitr 
the P'01.0 ua a. ^37 of the Coit cS Ciiil 
P'V^d^re, k'uid the less-S- to rcroKT rent at the 
rai* r-icrid in the Citi 1 ase 'rvm 1^*L 11*14 
that th* •W-.eiT was tiw-t-'d '«ouj tfce nvt 
da. aid. The pn iS'AJ of a- f the 0.>U 
cf C3»3 Pfotid^c »t-e ttjdod to dnUtv that 
ti^ -1 nBp"-t ci ui y^yvsiy *rhj»h *e«4 

/T owU i-e a* Miy'i, huJ Ihe p -»ijt • f la* Oirsi-f ut 

ti*7 at the 1 -it t-« fTi*'/*'** sfn 

u derth* orixs d ‘he ‘ .»-rt r a ‘wEu'a.'t, 

hare /, ,j O/'ra //J of iow, 

Ctoftxuaic; T ;*ayuAa L Xh 


Beli, under the tena* of r*ih order, ►!.« ne^srex 
had powertosnetoej'ct, irfth'utottw..^/txi...t*/03 
of the Cojrt, a monthly t*..a.A aLok" was 

determinable by a ft tu* to qtx. »h.ti had pjn 
duly served. J)r loouy* On^tot Ijirit, I iL, 
14 Cule, 325, e^stin/ftuhed. lirKi TJAif 
r llAcoBBooB ^ X Xk E., 13 calx., 477 

32 Ayffori,^^ 

receiver i» apf,ltrattym /-r yiywot f saijiry 
iy Aiwi —In all applicat.cns for if ^/aj^ 

bj a Ttcaver, the rteaver OJ.it to a,/*ar wd x ne 
infonnaticn to the Coa't, if nquj>d, a/*t fwd» 
in hii hands ai <1 whetlor there are a y to 

or claims on Ihim CiuiTAtr C^Aaiy M-’/to x r 

Gocoon CnsSDkA Mciitox lC.yi.Ii ^209 

P'Htu/o a »4 

power of rtctittr^ Ayrttaetdt entered wi/i 
one party to « ♦«,/- Conitrept '/fiuH AW^uej, 
^proper cendnet of-X veeittr *,pv~tod or 1.^ 
Court intmd ‘ftotwopnia‘.aa^e>i...£to.oa*'^.,^ 
to, the other nbsoiuvtt to th^ dato o' ayjLto 
DU-nt. with crje of thr ^ V-J tX 

restricting aid hj tomirs SSi-'Xt 

agreement was at wv 4^, the r/i; 


IwwtTanda » 4 iUl er A.%^y Xrn* U, /»'e 

a, Ja. Ssi 


' '■ '•' ’ P<rtifc* t4» //# 

t/ re e,'er «/ /«rf i;a t 

•L^r s. ^ »/ a a.!* t »l, , tue 

CwJt j a>-»»T h.-j v'Jti ap/J 1‘t* i ** fcas to d 

>j /in o' a todjxtd ♦'/! 

Ja.Jto'*. ‘..fct av C// » tVJ V/ 't*t 

riA4.»'x f.irav Of-*/ 1.^.. *-.'✓/ f ^ y to 
y jam**- v> ir V> "-a # ^ // e j/T 

xjvrt^v wi itot y. ,r I.-0/ / fM »f 

A cf • d<r *v r '/v t /a 

p'-'r/J 4.d u** »■/ -V a riA ♦ I 4a , \ ,y 

iLv too-jt l-A es.«a /- toy s '’u.. /, 

V/ /«** * V >0 a ‘ 9i. 4 yy- .-/v 
AtyTi t A / « ,*»r h, X V tor e j 1 ty ' r « 
‘i»i/ V -«i / ,>y / f *ut. y y /, 

W/-4 A- a ps^/to ‘ / 
jittA/ **f4a r Aodigttu // e»r/« 

// /f 

'Sf /toto., y^r ^ e , r,/ // y // / nf f 

J reeel,,/ )/L»/a yyy M/i f / 1, 

Og-etoy to ^.a 'a 

XAXi>/tt , , ^ if/ //, (■> 

t*r 
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RECEI'VEIl — continued, 

the firm for wapcs due bcfcro the appointment of the 
receiver. Suonx d. Piokekikq 

[I. L. E., 6 Mad., 138 

39. Refusal to remove a re- 

ceiver and manager of the estate of Hindu 
widows— jD(scrf'//ou oj Court.— Case in which 
rights and pn.cuedinj's rendering a Court’s order*, 
refusing to remove an appointed receiver and manager 
of the estate, of which the widowed ranis of the late 
Mniiaraja of 'ranjorc had liccome possessed by grant 
from the Goveriiment, were considered, and such 
order hold to bo entirely a matter for tho discretion 
of tho Court which had exercised its discretion 
soundly. Ex-rAiiTE Jijai A me a 

[I. L. R.. 13 Mad., 390 

40. — Partnership funds in hands 

of vecQivQV — Attoc/iinent bi/ -'ome of many cre- 
ditors — Zicai-e oJ Court for attaohment upcassary 
— Terms on which leaie is yranfed . — Wher- a 
fund, such as the assets of a partnorstiip, is in the 
hands of the Court through -its officer, the receiver, 
one out of the whole body of creditors against tho 
firnd will not bo allowed to gain priority over the 
remainder by the expcilient of athiching the moneys 
in tho hands of tho receiver. Such an attachment 
is an interference with the Court’s possession through 
its ollicer, tho rccei\cr, and may not therefore be 
made without the Court’s leave first obtained, which 
leave will not bo granted except on such terms as 
will ensure equality between the creditors. Ivahk 
r. All Mahoiied Haoi Umer 

[I. L. R., 16 Bom., 577 

See Mahommed Zouvuoddeen i*. Mahommed 
Noohooddeen . . I. L. R., 21 Calc., 85 

41. Money in hands of Re- 

ceiver — Estate administered by Court — Pressiny 
claims ayainst estate, or part owners thereof — 
Power to order Peceiver to pay — Hiyh Court, 
Power of. — Plaintiff was admittedly entitled to a 
half share of an estate, which this suit was 
brought to divide. A decree had been made - 
referring it to the Commissioner to ascertain and 
divide tne said estate, and a Receiver had been 
appointed. Ro porver bad been especially reserved 
by the decree to the Receiver to pay pressing or 
other debts due by the estate, or the part owners 
thereof. Some time would elapse before the ac- 
counts could be taken in the Commissioner’s office, 
and meanwhile two creditors were threatening 
attachment of the property of the Estate, and their 
debts were running at considerable interest. The 
estate was not otherwise indebted. There was 
money in the Receiver’s bands to the credit of the 
estate, half of which -would be more than suffi- 
cient to pay off the claims of these creditors. The 
plaintiff applied to the Court for an order to the 
Recei\ er to pay these two debts out of the vlaintiff’s 
half share of the moneys in his hands, leaving the 
plaintiff to prove his right to debit the estate with 
such payments. Held that the Court had power to 
make the order asked for, though such an order 
Tvonld only be made in special cases and on special 
conditions. Held further thivt the present was a 


RECEIVER — concluded, 

case in which the order asked for n ight properly 
bo made. SIotivahu u. PuE^tVAHa 

[I. L. R., 16 Bom., 511 

42. Exeeution of mortgage- 

decree by sale of properties in the pos- 
session of the Receiver- decree 
— Attachment. — A iudgim-nt-crediior can sell pro- 
perties in the hands of a Receiver of the Court in 
execution of a mortgage-decree, althougli he cannot 
execute a dccri-e against such properties by way of 
attacbmeut and sale. Semhle — A proceeding by way 
of attacbmeut is an interference with the posses- 
sion of the Receiver. Hem Chunder Chunder v. 
Prnnkristo Chunder, I. L. It., 1 Calc., 403, dis- 
tinguished. .Togendha Katii Gospain u. Deben- 
BBA Ratu G os sain , I. L. R„ 26 Caie„ 127 
" - [3 0. W. N., 90 

43 ^ — . Duties and liability of re- 

ceiver — Ciril Procedure Code ( s. 503 — 
Costs. — A receiver appointed under s. 50? of the 
Civil Procedure Code (Act XIV of 1882) to collect 
the rents of an estate is bound to make good a loss 
caused to it by a breach of bis duties. A receiver 
is not justified in delegating or entrusting to another 
a duty entrusted to him by the Court. He should 
in ali important matters apply for and obtain the 
direction of the .Judge who appoints him, A receiver 
is entitled to his costs, charges, and expenses pioperly 
incurred in the discharge of his duties. BalaJi 
Kahatan Pattardhan v. Raxichandea Govind 
Kanade , , . I. L. R,, 19 Bom., 660 

44. Receiver ap- 

pointed by Court under s. 503 of Civil Procedure 
Code (1S82) — .Misappropriation by receiver of 
money collecled by him Liability for loss sp 
caused — Civil Procedure Code fl882J, s. 258 — 
Eff'ect of as to satisfaction of decree and discharge 
0 / judyment- debtor. — In execution of a decree, a 
receiver was app- inted to collect certain rents due to 
the judgment-oebtor. Some of the judgment-debtor’s 
I teiiauts paid tho rents due by them into the bauds of 
the receiver, but the receiver did not pay the money 
into Court. Held by JMcttbsaaii ArvAB, J. — In 
cjises in which a receiver, appointed at the instance 
! of the judgment-creditor under s. 503 of the Code of 
Civil Procedure, misappropriates moneys collected by 
him, the decree is not satisfied pro tanto, but the loss 
falls on the estate or its owner, subject to the re- 
ceiver’s liability. Oeb v. M pthia Chetti 

[I. L. R., 17 Mad., 601 

Held on appeal under the Letters Patent, per 
Shephard, J., that the payment by the tenants to 
the receiver did not pro tanto discharge the judg- 
ment-debtor fi om liai ility under the decree. Held 
per Davies, J., that payment by the tenants to the 
receiver pro tanto discharged the judgment-debtor 
from liability under the decree. Muthia Chetti v. 
Oee .... I. L. R., 20 Mad., 224 

The Judges differing iu opinion, the case was 
referred under s. 575 of the Code to ' oliins, C.J., 
who agreed with the decision of Shbphaed, J . 
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EECITALS IW DOCUMENTS. 

See COMTBACI— CONSTBCCTIOH OB CqK- 

IBA0T3 . . I. li. B., 2 Mad., 209 

See Evidence— C iTii. CASEa — R ecitals 

IN DocxraiENT8. 

See Onvs op Pboob— D ocrUESTS bslat 
iNo TO Loans, Exscdtion ob and Con- 
SlDEBATlON BOB, ETC 8 W. H , 215 

[19 W. E,. 149 
4 B. L B,, E B , 54 
10 W. H , 407 
1 B. L. R., A. C., 92 

RECOGNIZANCE TO APPEAR, 

1. Case made over to police for 

investigation — Crtmtnu^ Procedure Code, 1861, 
e J-)l— pJrtuti/oM o/ reco?n»«a«ee — la a case 
which 18 tnadti q\ er for tn% estigatioa to the police, 
the prosecutor and his witnessia bhould be rtquired 
to euUr into tecognizances to attend and i,ive oi 
de»ce A r<xogiii8A<ice bitidiug over an accused 
person to appear to answer a ciurge should specify the 
particular dav on which hoshoild «.e la acteuikace 
lu Court Queen V PoobanJolaqa 

CU W. R., Ce., 47 

2. — Power to take recognizances 

— li'tinets — Pouero/ Aiayxtir/fe —A ruburdiuate 
llagistrnte has no power undsr the proiUious of the 
Crioimal Piocidure C de to tube rccog i zauces from 
a compkmant and uitmsses to appeal ou a certain 
day before H Magistrate of co urduute juiisdictioo, 
and reeo^nzancea thus taken cannot he forfeited 
Anontmous . . 4 Mad., Ap , 17 

See Vsneatabbab: v. Pabauuah 6 Mad., 132 

See algo Anontmous 4 Mad , Ap , 6 


to adjourn the I earmg of a summous case, the at 
tendance of the accused person at the adjourned 
hearing cau be secured under the provisions of s. 20t 
of Act X of 187^. Ibcrefore, where a person 
appeared in answitto a suniinous requiring him to 
find secniity for good behauour for one year, and 
the Magistrate adjourned the hearing of the case u 
order that the accused person might pr dnee evi 
deuce as to character, the Magistrate was empo vered 
to take a pi rsonal recognizance from the accused 
person foi his appearance at the adjoumsd hcanng. 
Queen v Cqocua Rai . 6 N 'W., 303 

4. Pouer of jioltee 

oj^cers — Crurtinaf Procedure Code, 1ST2, e* 396, 
Sjf — Bael taJeen hij pohea o^cer — The powers cm- 
tamed in ss. 396 and 397 of the Code of Cnmiaal 
Piocedureeztendnot to inly recognuances taken by a 
Magistrate for the appearance of an accused ptrson 
bi a surity under s 125, but also to soch ri cognizances 
when taken by a police officer In the uatibb op 
TUB PETITION OP hElSTO PBOSAD MVNDLB 

1.22 W. E., Cr., 74 

6, Security bond to appear be» 

fore police — Code of Cnmxnal Procedure (Act X 


RECOGNIZANCE TO APPB AR-coBhnwd. 


obligations thereunder In tub mattes ob Cdandba 
SB tnAtt Kai I. L. E., 11 Calc., 77 

0 ^ , — _ — — _ Recognizance bond — Where 
appearame of accuted l‘ue been dtspented tilth — 
Agent — Held that, where the personal attendance of 


ancL ot iui*ageiit by such a houd Res o Laxeu 
BUA i Jasscbhai 5 Bom., Cr , 64 

7. Bail bond to appear “ when 

called on" — Utgkt oj eureftes io mhee — Where 
the condition of bail oouds gn en by the defendants 
and by the sunty of a security bond, was that the 
drfeodants should appear wbeu calUd upon, — Held 
that the deftndants ai d tbiir surety were cutitled to 
reasonable uitiee of the time at which the foimer 
would be required to attend Anontuotts 

[4 Mad , 4p , 4 

8. Discharge of surety— Per* 

tnission of Couit to accukrd to feaie — Uhere a 
surety et nditioned that he would be rcspousible for 
the cuntinucd presence of an accused person at one 
Court (K wadah , it was held that the surety was 
released from liability under his recognizance by the 
permission which the Court at Noaadah gave the 
accused, without the snrtty s consent, ot leaMng 
that place of busmiss and aUo by the subsequent 
transter of the case to another Court Qdbbn v 
Mbwa Lall 13 W. E , Cr., 53 

9. Prosecutor, Failure of, to ap* 

pear— Power of Aiagittrale to order recognisance 
to be forfeited — A subordinate Magistrate has no 
power 
culor I 


lorieiH 

Anonxuovs . * 4 Mad., Ap , 18 


ba«e fulid without just excuse to attend, and havC|^ 


ot justifying their default. QtrEE-< « Dassoo 
'ilAsjM . . .11 W. E, Cr , 39 

ll, — ■ — CriniiBai Proee^ 


day bat made default on the 11th of June, on which 



( ) 
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BKCOOKI/iAKClJ TO KKBP PKACIO 

" fS t /■ »/* 

2. M\oiyvu.vT(: uu'U Fowin:'; of ai'im:i.* 

i.ATr. ('otrui' 

9, Hints U'l I ?!.r «r0nr <if tli. Oistji>l >(■>-' 

’n,'. » iil' ; il, -.li t tii'sit ' I m>i-, Ui fo?,’ n;t 
orili" ‘.It i!' i' If It ( fi < >• j r-'p' Uy jtisj il. tiv titust'-- 
tint liUl.t !..• Sr, .1, yS,, li.tr it.‘ > ^ {i,‘ i>ti i:t 

till- 't.tO'.i )<(>•, It. m sSirt} tS.ti .yj n’.r, uij.l 

tli.’ w',.i4 *>• fiy ih.’ y!sgu5r.A>’ -.*1,1# 

rt;m it t s tjtui j ttt.slli iit tit* MAitsscm r'j{s;}.»u 

s. . , -T, X/, P'# Culc.f 

10 . ■ - 

Cf,/»r.' C ■■('’ ''/‘"■'tOi ''O’ .4 

I’t f't ur! " S’ ft' f ■ r.'/tti / ^ irep 

fhc '• iSii' yls ,ist; 1'. • .1 'inSr.i i .Hi'U's,.; -m .s'l 

Aj'J'iUst.’ (‘ii’itt !'t ititiii il ('Si,* f,t(ti.’ snii',. 1 , ) 

otiii r ui'.'i r *• .U'in* tii ■ O Oi o’- Ofstt.!' >l I'tttnint*. 

AxSu V. Hyt'.'is'/ t *■ /. V ■ .. 

t . /tir'.* ’'*!.* Jt.f/’i.'v .'tufs'/, rf."', 

n't: fo, X’)/, nf.r.ttS t<i. •-‘t'rj’t Uni'in'ii «, I .niSJ 

[I. L. i{„ 17 AU . 07 


3 WintN UKt'tfON'ZA.VCU .ys y V UK 

TASsS.X. 

11 . — Kioviintion o:' svroiH’.t'ol ;*wt 

' A A'K '‘i'' /^OK «. V'ty -V „t .. Sl>l 

•—Pii-ef .l/'f.'i t/i" •/<" llff'c'i “f f‘f j f — 

SCrim f>'S> t’"*!' r*. 2ji2 tif .yt*! .\\y'of ptil. a 

yf’iuUU't!.*' n'l'tlO pr. snsl .s pi* 11 S'lriin I’.oiii.; .% 
vvtoli ftil i'l-'t. '”><■ »'’*• <' "f v-li!c5i tSit' pt'fitji tstijhl 
LiwUtUy i!ij U '..II not iot. fi'i l sSi.t «■ pir-o-i 
sLo’ilt!!).* p.-i *• Hint iiy .i .yi fio o > s. ii‘i<.’niir 

hia of Jioi-irly i.n ui»‘‘ nt o'.ii> r j'. r'O'i *.ir tsltl 

bf lihvly to lotniiiit 'i iifntfh of l!i< ji- .n'.' if in- Oi.l < 0 . 
I;» TtlSI il.S'ITl it tii’TIIt: I'lT TtO.''" oV Iv Sal't Cllf.’.l'Jtlt 
Jntsa. K.tsin }■!! D'a.-t r. 

Doaa . 10 B. I*. B , A-ll : 10 W. IK. Cr., ■X7 

12. - - - ■ 1'r‘t'iui’s! 

ctiluif Co’ii ( \l'‘t A' •>/ I‘''' 3 jr iJ- l^'T mill 11 S~ 
JiVo/fy/u^ <“'1 Sikf’ii to in'i'iiiiiHk II hrfiii-k i.J' f’,e 
pftlCf — J’l'.n-lice — llulf ii-UC ! up III t’lO 

— Itiijhl 1>J (ippc tri'f II pur! •/ i i/fveihil ht /hi' 

— TIu* of Imsis lo Ifii.iiit'i of Junl itol in 

one’d jiosti.'siomio atiot u wr- iiufiiliii-t.iiiih 

aa a. 107 of tbf Crimio il I’roct duro Co lo (Art .K of 
1682) coiiti'UHilatia. yyiin-f tlic 11 tier tiin ct.> a 
p«‘ 40 ii to dboiv cati'-o why lit- ahoiilil not hr h‘ uml 
down to ki’op the jiruie, it ia improiiir to Ki.jkf nn 
ovdtr dirrtlinu him to t.NfOiitf loiida for hi.s ; o il 
bchiivionr. yy’lnu a rulo id issnnl upoJi tile yfntiis- 
tmte (osl)ow enssr and tin* ordi r ijout;ht to hr si t nsido 
id one that i* OiiK iiiti'iidtd to soruro tho inivci* of the 
district by hiiidiii^ down the petitioner, the Alsieis- 
tnitc is the only p.ivty entitled to be hc.ard. Any otlii-r 
party intereoti d in the n suit of the order cannot 
appear, DuiVEii v. Qcni'.y-EMvitr.as 

[I. li. R., 25 Calc., 798 

13 . Provontioa of crime— Peinfinj? 

charge of specific offence ~ Criminal Procedure Cule, 

i- 7 i. ch. xxx'rni, «. .;‘.3.,va?.-The obj.ct 
of Ch. XXXVllI, Cldc of Criminal Procednro, 
1872, was the prevention, not the punishment, of 


liKCOGNIZAiS'CiJ TO KKEP PEACE 
' a. WUKN' UEt'lUiXTZA.VCK .yiAV UK TAKKN 

, rnu,,-. yVh.it a |■h»r„^' of .1 asmilie (iSfniee »„ ujjdir 
l?i iK p'- < di'i.j4 iir.ihr Ch. XXXVm ahoulil 

i. o*. ;.•• i!)»;il*!t. iS. /a !’)e n stirr uj the ptllhiiii n/ 
Jti’JiUf (Mas/.-,- f ‘.ii-kceUif/g, /. /,. A'., 2 C<i/‘e., 
tPK folhrsnl, l.'f TJts; M.trj ?;]i oj< UMii;t-.i l*iiosi»At> 

11 C. L, iC, 268 

l-l- Olioiico agoioat public tnui- 

! (JUilHly* *}ediC /•> r oricUd p^rthn injln I set urify 
. ■ i/'C I’i- e lit < ,.it ififl prfi- a f‘rit.iin-il f'ro* 

: i',*./ar' (’ {e, i''hl, j. Osy -Ujf'ri^rt .ifiec/tisg /ig 
] '.■III JO h ~ .yo o,’d‘ r iSird-tioy a jhno'j lO'jiirUii 
•ti -la I,'!?, li-, I to il'.t) *. ciirily t < In |» the p. an nbotibi 
. I (■ jjtiiii tt.-sioit t.itii til,' fn'ivi'eSii.n, and shooM ri..t 
■ j Jinide fo-' »i! ( IS- at at to S." ixicsitiil .;t a fnliite 
p. fi'sl, ,> '2 U of the Coir of C'ri!aii..il I’natnhtfe, 

S Im-U. sii'l : o'- r-f-r *.■ i.rt.ncit afTi rtiok' the hnnua 
I 4y, Siii to i.ji'* of riot, niuiph jii iiiit, tr otinr 
. i.ft teh of »!.. \, -\cc, loiny a-i qfliaci a. v-ii.l pnblic 
1 ; lii i'llHit . . tlt’jo r Kt-'.'insiA '1 E. W,, 154 

15. Ordur fo'* vccojiijaaii C3 oa 

. t'Apiratinn of acutuitio for criminal troa. 
p va i. ill' orb.' o ill-' .if i^iitrite dirtctmi; tin; 
p'ia-i,r. • i! th-’ .uptialiot ..j hi* Stateiire for the 
I olT t.re of eiiiniail tr,»pi9i, t, ixiiMiti. [a r>Q!ial 
' r %>> 4 !iiAmi , » to i, . p the |Ma>‘e, nils n]ihi Id aa ligal 
and lUHiiiry. r. fiitNJiOn Kiia;; 

1.7 W. It., Cr., 14 

10. Order for rcccKniaaijco on 

J disjuiMial of cluu'Ko of criminal tiorpaiia — 

• Cri/u.'i // prtcedtire t.'iu'.V f.lc! nj 

j. 'J'l't. - ehii'.’c oftrimina! in ,sp.'.*s .and mischief 

• wis dfsiiiisnd ; llnrinjo t ihi; Magiilrite r<eor.!ed an 
! onh r in the pri sinee of 5 olh p.irtiea, calUin; on tin m 
! to sl.o'-v eiiHe, on .1 il iy tixi d, nhy they should rot 
' filter iiitij nri vritiili.r, s tiktiptho piare. Jieh! it 
1 v,.i» not uiei-airy aUo to t-aue iv smumo-is to llnm 
! nod- r ... 26 1 of the Crin.in.d Ki*. eciitre Cole. 

: Qcrmx r. Ciiowmiuv . . 2 B, L. li., Ap., 28 

> 17. Order for recognizance on 

conviction of criminal trespass— CVirid’iJi/ 

I J’r- ce'lure I’l.tle, J''7d, .r. -JhO — aVu '< nee — On a cou* 
j \iftion of erimiieil tfispuis under s. M7, Penal Code/ 
j the .loint Mir^i-st ate nddid to the bentcnce of iiu> 
i pri'O-iimnt ivn order th.it the prisMiirs bhoiild give 
j riv ’.iniiuitiees to keel> the ptiiee. 'file b'essioris .fudge 
i rn’omiiiend' d that the order a.s to r* co. ni/aners shoidd 
be <|uashul, ns eriiiiinnl tn .sp.iss was m t one of tho 
oft« nees detailed ins. -ISO for iihieh aueli r cognizancca 
Cl nld he taken. The Uinh Court declined to act ou 
this reromnu'iidaf ion, holding that there was nothing 
illegal in the .Toint Ma'sistrat 's ordir, the conduct of 
the accused clearly pointimr to an intention to commit 
a breach of the peace. . Qcuen e. .f itAPoo 

[20 W. B., Cr„ 37 

18. - — — Criminal Proce- 

dure Code f Act X of ISS2J,s. 106 -Securifp lo keep 
the peace on conviction oj house trespass — Breach 
of the peace — Penal Code (Act XLV of 1860J, 
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RECOGNIZAITCE TO KEEP PEACE 

— (.onlvnued 

3. WHE2f BECOONIZANCE 3IA\ BE lAKEN 

—coniirtued 

g 448 — An ordpr uuder s 106 of tlie Cruntnal P»o 
cedure Code (Act \ of 18 2) binding down the 
accused to keep tlie piace upon conviction for' house 
trespass” under s 4lS of the Indian Penal Code, 
cam ot stand where the intention of the accused for 
committing the trespass was to have illicit intercom se 
with the romplamant’a wife Q«ee» \ Oendoo 
' apoo, 
SStlTJ 

) ^TOlC 

u- - have 

anoppoitnnityof ansimmg to an accusation for an 
offence of the kind, upon a ronviotion for which such 
an order can be made Svbal Csohdbb Dby > Ham 
KA^A 18 A 1 ^TASI I. L K , 25 Calo , 62B 

[3 C W N 18 

19 . Order for recognizances on 

nf conviction of house trespass- 


bond in the sum of U50 from the acenseu um. u« 
won] ) not for one vw enter tJii? Infuse and woild^not 


EBO.r Bbasbab K Khabsab 3 iJoni t '- i* » a 

20 Order for recognizance in 

case of rioting— Cr»Minai Proerdtre Code 1672 
f 489~Pere nnl reBogiveance —ho order reqninag 
peiFOiial rerogiizii re to keep the peace can be parsed 
undir Act \ of 1872 8 4 9 unless the accused has 
been com let d of noting or any other offence 

Sahebpi r Koran 21 W. B , Or , 37 


oi 

— — - Crttntnal Proce 

tenti n i 


be fo ell 


&idu g) 


JoaitouAN UIU 


t ue Ouiuvvl oi 

• , ■ 


BECOaNIZANCE TO KEEP PEACE 

— c mtintied 

WHEN EECOGNIZANCE MAY BE TAKEN 

— Lonttnued, 

Prorednro which would lustify an order directing a 


terms of a '06 Qxb Lai Gtr v Jogmtl tin Otr, 
J L R, 26 Cal 576 referred to Where the 
neensed were ronvicted under s 143 of the Penal 
Col«taiMlordereduniler5 106 of the Code of Criminal 
Piocedure to furnish security to keep the p ace and it 
was atlescd that the facts as pio ed showed that the 
accused came in a b dy some of wl om were ni ini d with 
lithia and some of who used threats and did other 
acts showing an evident mteution to commit breaches 
of the peace. Held that tbeie slioild hiiebcen an 
e»w c«9 d, dinw to that eff ct that if the smiscd or 


to keep the peace and that the order undir s ipt> 
sliouhl be set aside •‘I'/an r Mosawi 

[I L B . 27 Calc . 083 
4 O W IT, 785 

23 Order for recognizance to 

witness in case of noting —A imutst n or be ay 
present at or near tcene nf r*ni — 4 witness for the 
defence lu a casi> of noting' hiving admittcl Ining 
• resent at or ear the s eno of the not anl denied 
tint the accused took am inrtiiit th M gvstrite 
after finding the .iccused suilty and without fu ther 
■ Toccedings called u|on both tho accised and his 
Ml ness to enter iito holds to keep tho race for 
one year Be/rf thit this prooelure was ill eil so 
far as the witueas was eoacer led Qcsrwr Kapsr 
Khan I L B , 5 Mad . 380 

24 Order for recognizance in 

case of criminal intimidation - Crnw na! Pro- 

, Cnde 1672 * 4‘^9—/e il nde 50? 505 


bung false chaises Where therefore i i e so i wis 
convicted under ss 50l and 50 o the Puial Code 
of such oStnee — He/d tint the Magistrate by wh im 
snch prison was CoiMcted fould n t undirs 1^9 o 
the Criminal Procedure Cole require bin to giv e 
a personal reo^nisince for ktejing the peace 
Eufbsss or lyniA r BAonenAB 

[L L R , 2 All , 351 

a"?, Order for recogtiizmce on 

couTlction of offence of voluntarily causing 
hU t—loicer of Mag\<trale Crimmil Pr cedure 
C de, IS 2 I 4S9 — It is in the po ler of n Ma is 
tnte on comictioi of a person of lol intinly ciusing 
hurt to tiLo security from him under s 489 of Act 
X of 187 
security 
shoild cz 
the «nd c 

may have oieu 8cuk,.uL.cu • 
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EIJCODKIZANCE TO KKBP PiJACK 

“ 4' Sifniurii. 

\VHr,K r.nCiiUNl/.ANl-K MAY iJKTAjUIN' 

• V- 

,il !’)’ i’rt) t'f i'in-i;!*' th«' t £. !« "it '.5 (.'fr. '.f ,ii 

4U'i iiurits,; tUcS-nr.. i :« c. liiriii* 

[7 N, \Y.. y-B 

20. — -.»-OrO'T usnOu uu'Aur Crinjiiml 


I’locoduer* Ccido, 

I832.fi.lt d. 

v.’ith re lip 

Ot to 

a nor; 

non couvicCod of thott 

il'e : tiff ' 

,rre ►' 

- P.-a 

if f' fe tAcf 

.V/. '"i f i-yit/, /, .i7d. 

’iVh,.-.' 

an ■'.V ' 

.•’il' 1 jn r-u i i 

• ’.t lo IV irt -d n, ill ('ifu , 1 

M'.i't r 

s. .i7'.h 

P* : il t’l* fi, .4 

i).i till- .tt 1 

: i'.., Lvii’.g 

f" am! 

On th‘ 

. 1 ► h i*.' s h i : 

t ;.i ji a * > ,s*i 

bil.-.t’,.,'. » 

{ ft.-.:- 

mittin 

g Isiavh of ti 

[,' pMe..!li;.v. 

I'd 1 h, 1 t‘l i 

i'V St. 

.T 5 tun 

1 ismh t *> il"'!. 

Cs.n.i .-,11*!'-. 

Col.’. 

:t Is ix 

h.l4 t 

h-.t th" o?'! r 

Uii.l.r*. It*, . 

IS ill! . a!. 

A> is*\ 

-1V» »»> 

A n is ‘ u'l 1 i> t' 

1 id tin ft o .h 

. 5 \ 

Oi' %• 


if . K\ tn. 7 jr. A'., / A* <7‘. ‘ sK) 

. Iti-ltl' *fL ll^'n 

MAtrr.i 1 -, T'a: 'ih t'ltfv’. r.'.x tts-ii. 

il C. V/. N., ISO 

27 . Ouiov' i\>i' s yco<;!iJ.i »nc‘’ to 

s*'.Sr£viu I'lom colk'CtsUft cuji'i-M - » n > 1 '. t! /V.- 
('< Jj-, 1‘t'iJ, i. £.'■>»' A ’>5 > .ii 
u'l u;'!< r ‘vt. il ;• i. i -.Ui'-.,: <>'i » tw.'.n'j i-Jtir 

iii'O lit'. Sm, 1 tl« 1 1 i\ !', ■’.‘.u n It. », t!. -I 

(iijilir $. U''« Ihi lit t,,5- iii'! tl r.. !: !i> 

IjiiJ* 'll* Jn'i'i't, U tiisti utt'iti.ti ii I't tit ti( tit.t.u’ 
til it. !i ! fttit'ii ws* il.-< if.sjii's,. at tuf. ii;!( !.i» 

act I:» iitK ov l.ivirtU-i cvr >!:. .ii 

[M VA j;., CV., 3 

23. — Order for soeond ruco,;ini* 

atince before explrel’soti of tlrdi— fVtt.si.i i/ 
Ff tVff'.rr tAt/rt f.l.-i .V.vr t;'' /. 'iSt/ 
t'uiu>n “/ id' .mf ;• i"’.; ii: jsi.v. 'Hnilir ;1'0 of 
till* I'riiiiiii.d rjocitlii’.f Cull', .lU oniir t • tv< rutf n 
auonil jit-eiiu/ lufi ihirni.; th»: liiiu* th'- iUM f' rot* 
iii^iiu’f H in fcice i-i illi .;al i*. ICvtonisj-* 

K.tNi' H.tsiUiJS’.i: < uo'.i'imuv 

[.0 B. Ap., 30: ISV;". K., Ci\, 4-i 

20. CVm.m’h i/ Pcji'c- 

dura (‘udr (Act XX 1' <»/ lisdIJ, i. tt. d-- liicj A 
order. — -1 'r-rs U'lf.iul owr so ki-op llii' jii.icf for «. 
ymr. Urfoio llio ixpiry of tho pirio.l, ho ivt»» iii- 
volvetl in frish tlinnilis nith ttlur junoin. Tin' 
Deputy M.ii;uttv,ito. in3tt.islof refirriiie thcf.'.ijc 1 1 thu 
Couit of Sisbioii uutlir s. k‘J3 of the CoJe of Criini- 
ual I'roceilurc. iliricted ,1 to eiitir into uiiolhir n.- 
cfigiii/..iuce for u furtiii r ptrioAof fiie yiur. Held 
till' oriUr wnu Ulc^ul. Quiin.v r. KAinKATii Biaw.ts 
[6 B. Ii. H., Ap., ne : 16 AV. B,, Cr., 18 

30. Criminal Proce- 

dure Code (Act V (./ ISDSJ, ss, 1'20 (2), 133 — Or- 
der to yiro JrePt securlfjj upon exjnrji/ of a jirevous 
and exUdn;] security bmuly Legal it y of. — Ahicurit.v 
to keep the peace ouco given is sullicicnt for that 
purpose so long as it is in force in respect of every 
act of the person houml over breakiiur any of its 
conditions. A second order to give further security 
during the continuance of the first one is not contem- 
plated by law ; but if upon exjiiry of the first 
order the dispute still exists, a further security may 


la^COONIZANCK TO KEEP PEACE 

- ••'"'I.'ii.lir t. 


u'nii.v in:i'iu#.si/.A.scK .may hh taken 

- i), eluded. 


t «* ihuiAUii.d on fri ill pax*) 1 dill.;* projorlv (aken. 
.Mvuo'iiui Annt't. lAvnt i, Ei!V!u;s.j 

C'i C. W. H., 121 

yi. — - . friuhinal I'rcce- 

dofi < I ;V { .1 I ,Y •/ X!. Ifj7, li.i—lHij.utsx 

c.-. ■-e-it.f r I tn 1 pr cedurr. -W'hKte a wisputo 
Uft.< Jy •*> r i 1 ri-'.i'Si ot the p.aci'cti.tic'.tiri ruing 
of i'.'id. psiK. i.liugn IJlida' i. llo. .ilid not 
nU'bf j. 107. oi the ('riu,£K-',! IkixMlure t'o !»,■ shmld 
(■■' t' itifi'.dl. l)o:,Koous •!> Ciiuwunuv r. DiiAsr 
Ku.t'.' . . . I. L. P., 25 CVlc., 660 

32. — — jjj .a r4>e of .a 
diipn',.' r. .-'.rdiiu' Iv'.d •-viar- tiic MagistnUe had 
tikfi j ;i~ ! -diuga iiinli r s, it»7 .and oui lln* pirtiis 

u; viAeli*' High a’ldionl* iiiUd tint ttu* Mauls- 

trit-sl.o.iM inve artvlmuhc i. iJ.', and ii. is. I07i 
ill' High t’*, J.,.l i tbit tilry 'airi* l,Ot V llipct* lit 

lodirn'l the ill ;i*'.rsti ?n .let iu.‘hr 4 . I'i-'i, bat they 
ixj;. ,» .! v’l opinion tint it noahl be more dnir.vlilc 
that p;v> t'disigi sUoubl be tikiu uiuhr that fiction, 
.►ml lilt it tw the ,M igi.tr.rto to c us'.ihr vtlntlur it 
'..iiilt let 'v diiira to iii>tituti pr t'i.»iliug‘. I:» 
run ituj.rurg nis iT-urtc*.*. uf KKSi.t’t .Si.'ii.ai 

(3 O. W. isr., 207 

Hr-Jov Nt.o-it r. 

[3 C. AV. N., 403 


I. CUEDlltLK I.SFOUM.VTION. 

33. • aSTature of information i*c. 

qulr*. d '^rluilnat Pr-ccilure Code, t. IQ7. — 

Jf .-l ! hy the bitisioa.al llt-iich tlut " iiiformaliou ’* 
of the kind m< ntio’icd in s. 1 7 of the Criminal 
Ticvidnre Cole, must be char and ditinite, 

dirtvlly affivliug the percon ag.niiist whom proctss is 
i.anid, .slid aliuu'.d dilcloac tangible facts and ditails 
to that it ni vy iiiYord notice to such pti-soa of what he 
isc ai- pr.pindto wiiC. I.S TUU n.vmtit ov TUB 
, ri.mion or J.\i i'K.tiCAsH L.m< 

£1. If. E., 8 All., 26 

3'1. -* ' Beport of police oflicor. — 

; The riport of a pMice u.iicir is "cndihle mforuia- 
tiiu" within s. kSd if the Code of Crimitul Fro- 
1 ctdnre, IbOl. I.s’ Tin: mattkii ov UuixyAiirN 

! Su.virA .... 10 AV, B., Cr.. 41 

BeUAUI P.VT.VK r. AI.VUO.MKD IITAT KuAA' 

[4 B.B. E„P. B.,48 
12 AV.B., Or., 80 

35. — — Criminal Pro- 

cedure Code, 1S72, ss. 101, 530 . — .\ polico report is, 
under Act X of 1873, s. 530 (explanation), sullieient 
information on which a Afagistrate may t.vke action 
in a case of apprehended breach of the peace under 
s. -lOl of that Act. Queen r. 11 asc Cucndeh'Kov 

[21 AV.B., Cr., 28 

38.- Statement of complainant on 

oatli — Criminal Procedure Code, lb61, s, 2S2 . — 
There is nothing in the Criminal Procedure Codo 
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31ECOGNIZANCE TO KEEP PEACE 

— c^nttnued 

4 CREDIBLE INFORMATION— coMftHtterf 
’wliicb makea it imperative on a Magistrate to coo 
froat tbe accuser and the accused in a case under 
8 283 o£ the Criminal Procedure Code and i£ a 
Magistrate considers a statement on oath of a com 
plainant to he credible information” under that 
sectiom there is no reason why he should not call on 
the accused to give sccunty, the sufficiency of such 
* credihlo mfortaaiion ” being ordinarily left to tl e 
Magistrate to determine ly the tiAtlSn of thb 
rElITlON OP rABjNEB KaNT LAHOOBIT GSOWOSBr 

[SW R,Cr,70 

37 — Statement of complamftnt — 


g .. M S.VVU1UA4V uure, 

of an intended breach of the peace Queen v 
Kbi3T«sdbo Rot 7 "W P,, Cr > 30 

gg Petitioa not on oath— 

»al Procerfare Code 1861, » 283 — A petition un 
supported by any complaiut or deposition on solemn 
a&tmat on cannot b« considered otedvbU infotma 
tion ’ within the meaning of s 282 of the Code 
of Criminal Proeeduie ou which to warrant a Magis 
trato to demand security to keep the peace Cba 
U4S0 ilxio i ^Asni CsuvoEa r abla 

[SW R,Cr,85 

30 Statementbyprivatepersoii 

not on oatii — lieport by Subordinate Maqtelrale 
•^Criminal ffocedure Code, 1S5I s$ 382^238 -^A 
statement by a private person not upon oath or 
solemn affirmation, is not credible inforu atioa upon 
wbich alone a Magistrate should issue a summons 
under 6 282 of the Code o£ Criminal P/ocedare 


under s 288 Ruo r JlvA^ai Lwai 

[6 Bom, Or, 1 

40 Report of Magistrate— Cr». 

minal Procedure Code 1661, s 2S2 -~ihe report of 
a Subordinate Magistrate is such ' credible mforma 
tion” withm the meaning of s 282 of the Code 
of Cnmiuat Procedure as to authorize a Magistrate 
to summon an lodiiidual named uithe lepmi, sod 
require him to enter into a recognizance to keep the 
peace, although the report does not suggest that 
a recognizance should be required, but suggests other 
means for the prevention of disputes and the pieserv 
ation of order Ex pasts Nbliiubi Edattbii 
IXTi PoNcr Aenss 2 Mad., 240 

Eco t IBABA BIS Bisata 8 Boin , Cr , l62 

41. Converfeatlous out of Court 

—Eriiencs—Crmnwl Procedure Code, 4882 » J07 
—Conversations out of Court with persons, however 
respectable, are not proper or legal material on which 
TOIh IT 


eecog:^izance to keep peace 

— conttRued 

4 CREDIBLE Ih FORMATION— concluded 
Magistrates should adopt proceedings under a 10?, 
Act X of 1S82 EuebeSs t Babua 

tl L R , 6 AIL, 132 

42 Information unsupported 

l>y witneaeea— Aecsmty^or wttnessee — it is not 
necessary to call witnesses in support of an lufoima* 
tion laid before a Magistrate previous to requiring 
security for keeping the peace In the jtatteb op 
Muluce: Fusesbun 11 W R , Cr , 0 

5 SUMMONS 

43 — Contents of snrnTnor''' 


I rocedure Code and tbs summons should distiuctly 
specify the au oant a id natur of the security required 
and the time for which the security is to run 
Queen r Ounoa aisaii 20 w R , Cr , 30 

44 JJttpuie hkela <o 

occa«m» brea h of tie peace —It sleuld appear oa 
the face of a Magistrate s order that he hod received 
credible information that the peisons ordered to eutei 

to coiamit a 
at might pio 
X. M. In ES Bibs 
sqobes Pebsoap 6 W B , Cr , 83 

45 CemiBOt Pro 

eedure Code 1861 i 283—Stpara{6 summont io 
texeral yereone — It la essential to the validity of a 
satnmons issued under s 283 that it should con 
tain the sub&tance of tbe informatiou by which the 
Blacistnte is moved to act A separate summons 
should be issued to each person required to furuish 
eecunty and a separate bond taken from each which 

c, and in 
je jod for 
made is 
c V Queen 

» Powell 3N ‘W.fiB 

40 — • Cnwina^ Prone 

dura Code, XSdf, s 232 — A summoue under s ^63 
of the Cnminal Procedure Code, 1861, should set 
forth the substance of the infoimation It should 
alao call upo i the parties summoued to sho v cause 
Quest t Nijabci Rossein 

tlN W., Ed. 1873, 304 

47 — — Crtmmat Proce^ 

duro Code, i66i> s 2S3 — The summons to a Pfrinn 


of tbe information agamst h m When tbe party 
summoued shows cause the Magistrate lu taking 
evidenco slould look not merely to tbe question of 
posscttion but also whether he is satisfied that there 
10 z 
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B'ECOGNIZAIJCE TO KEEP ^ PEACE 

— continued. 

5. SUMMONS— conc^utfec^ 

was a probability of a breach of the peace. Koonj- 
BEHABY CHOWUnB'S t). BeNATH GubaIN 

[15 W. B., Cr., 43 

48. — — - - Criminal Proce- 

dure Code ( Act A o/ 1S72), s. 402 . — The words of 
8. 492 of the Code of Criminal Procedure are 
directory, and not imperative ; and an omission to 
insert in a summons under that section the amount of 
the recoguizance and security required will notT in- 
validate any subseepient proceedings binding over the 
parties to keep the peace. Abastt Begum ». Umda 
Khanom . . . I. E. R., 8 Calc,, 724 

49, Eorm of summons— N hotmom# 

to appear — Criminal Procedure Code, 1872i s.491. 
— A summons setting out that the person to whom it 
is directed is ehaa-ged with an offence under s. 491 of 
the Criminal Procedure Code, and requiring his 
personal appearance in Court, is not such a summons 
as is required by that section. In tbe matter 
OF ChAHOO CflTJHDEB MUIBICK 10 C. L.'R., 430 

6. OPPORTUNITY TO SHOW CAUSE. 

50. Omission to issue summons 

to sHow cause — Order directing recognizance to 
he taken . — An order directing certain persons to enter 
into recognizances of R500 each, conditioned to keep 
the peace for the period of .one year, without first 
summoning them to show carrse why they should not 
be required so to do, is irregular, and will be quashed. 
Queen v. Moonee Doobef . 2 K. W., 189 

Kabi Pekshad Sibdae r. Futteh C'kund Dass 

[9 W. R., Cr., 16 

51 , Order giving insufficient 
time to show cause — Irregular order - Criminal 
Procedure Code, 1872, s. 491 . — Where parties 
required on the 1st July to show cause on the 9th 
under s. 491, Criminal Procedure Code, why they 
should not furnish security for breach of the peace, 
were served on the 5th and 7th idem, it was held that 
they had not had sufficient time allowed them for tliq 
purpose, and the order requiring security was accord- 
ingly set aside. Queen v. Cheyt Singh 

[22 W. E„ Cr., 70 

52. Omission to give opportu- 

nity to show cause— Criminal Procedure Code, 
1S72, s. 492 . — On a complaint being lodged of criminal 
trespass and assault, the Magistrate recorded that, 
after interrogating the witnesses, he found that a 
breach of the peace was likely to ensue, and proceeded 
to examine the complainant and two of his witnesses 
and the accused, and thereupon ordered that the 
parties should furnish recognizances to keep the ' 
peace, — Held that the parties had not had opportu- 
nity afforded them under s. 492, Criminal Procedure 
Code, to show cause why they should not be bound. ' 
Queen v. Shukue Mahomed 22 W. B„ Cr., 68 

53, — ____ — Notice to accused 

giving insufficient The notice to the accused ! 


[ EECOGNIZANCE TO KEEP PEACE 

— continued. 

6 . OPPORTUNITY TO SHOW CAUSE 
— concluded, 

should give him sufficient time to come in and pro- 
duce his evidence. Queen v. Isbeeeekshad Singh 

[20 W. R., Cr., 18 

Run Bahadue Singh v. Tieessubee Eooee 

[22 W, R., Cr., 79 

7. SUMMONING WITNESSES. 

54 , — —Obligation of Magistrate as 

to summoning witnessea—CrimnioZ Procedure 
Code, 1872, s, 491. — A Magistrate is bound to assist 
both parties in a case under s. 491, Criminal Proce- 
dure Cede, 1872, in bringing in their witnesses by 
issuing summonses to attend. Queen v. Chett Singh 

[22 W. B„ Cr., 70 

55 , Right to adjournment to 

produce witnesses— CKminaZ Procedure Code, 
1872, ss. 491, 496, 497, — Under the sections (491 and 
497) of the Criminal Procedure Code relating to 
security for breach of the peace, the party charged is 
not entitled, when’ sufficient time has already been 
given him to show cause and to produce his witnesses, 
to an adjournment in order to produce his witnesses, 
In such a case, he must either bring his witnesses 
with him or apply for summons in such time as to 
enable him to bring them into Court on the day 
fixed. CnuBAN Tewabi v. Sukedad Khan 

[23 W. R., Cr., 9 

8 . LIKELIHOOD OP BREACH OF PEACE 
AND EVIDENCE. 

50 , Evidence of specific act or 

conduct likely to cause breach of the peace 
— Criminal Procedure Code, 1872, s. 491' — A party 
cannot be called upon under Act X of 1572, s. 491, 
to enter into recognizances to keep the peace, unless 
the evidence phints to some specific conduct or act on 
his part from which a reasonable or immediate infer- 
ence can be drawn that he is likely to commit a breach 
of the peace. Hueee.Mohun Muibick r. Kabi- 
NATH Roy ... 25 "W, R., Cr., 15 

57 . L Mere possibility of breach 

of peace — Criminal Procedure Code, 1872, s. 491. 

— To justify an order under s. 491, >\et X of 1872, 
calling on a person to give security to keep the pence, 
there "must be a reasonable probability of a breach of 
the peace being committed, and not merely a bare 
possibility of a breach of the peace. Qceen .r. 
Abdoob Huq . . . 20 W. E., Cr., 57^ * 

Queen v. Hub Kumari Dassia 

[24 W. E., Cr., 10 

58. Omission to prevent riot- 

ing — Criminal Procedure Code, 1861, s. 282. — 
Parties w'ho are not stated by a Magistrate to be 
likely to commit a breach of the peace, or to do {iny 
act that may probably occasion a breach of the peace, 
cannot be called upon to enter into recognizances to 
keep the peace with a view that they should interfere 
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BECOaNIZANOE TO KEEP PEACE 

— conftnved 

8 LIKEIIHOOD OF BREACH OP PEACE 
AND EVIDENCE — conltnueJ 
to prevent not simply because they did not interfere 
when thev m pht 1 nve done er* hetweei the persons 
not their 
wit) in the 
Procedure 

Quben t OiiERTO Ball 19 "W B , Cr , 32 

59 Acts of agents of aamindar 

— 2^on resident zatntndar, L*ah\Uty of — h non 
resident zamiudar cannot be bound oier to heep tho 
peace because 1 s local agents are ronimtiiing acts 
likely to cause n breach of the peace Ik ths 
MATTEE OP ChAEOO CnCSDER MCLIICK 

po c Ii R, 430 

do Probable reaiatauee by taiy 

ats — Distraint for arrears of rent— Crm nal Pro 
cedure Code IS79 t 491 Ihe petit oner atahsil 


ment of their crops would be attributable to Ins act 
Th s order \ras set aside by the Uigh Court as illegal 
because the Magistrate had not found that t1 e peti 
tioner himself uas likely to commit a breach of the 
peace Is the srATTes or Suco Shbk Latl 

[3 0 L 11,280 

61 Want of evidence of likeb 

Rood of breach of peace —A Magistrate cannot 
bind over a person to keep the peace where there is 
no CMdencc to sbov that such person was likely to 
commit a breach of the peace or to do any act that 
might p obably occasion a breath of tl e peace 
Qveek r Kidab Nath 7 N W 233 

In THE MAXIBB OP THE PETITION OP EBOABNUBO 

Kujiab Rai CHOiv’PHBt alias Diohoo Baboo 

[17 W B.,Cr,35 

62 ~ Want of adjudication as to 

security for preservation of peace — Recoyn* 
•anee made on admission of accused — A MsgTstrsto 
has no power to make an order that an accused 
person st oald enter into a bond to keep tbe peace 
until aftir an adjudication that it is necessary for 
tbe preservation of peace to take a bond from him 
and until he is sat sded on that point unlrss iltrre la 
an admiss on by tbe paity against whom ihe order is 
to bo made QobeN r Lall Bbhabsb SiKQn 

[11 W B., Cr,60 

03 Evidence of necessity for 

taking security — Necessity of adjudicatwn bjf 
JIaoisIrate — Onui prolandi — In proceedings 
gainst persons to show cause why they sboold not 
enter into bonds to keep tho peace it is incumhent on 
tho 'Magistrate to odjud cate jnd cially on evidence 
gtien before li m as to the necessity for faking rach 
ecunty, and m such cases tbe onus of proof lua 
TOr- TV 


EEC0GKIZA17CE TO KEEP PEACE 

— con^tnueif 

8 LIKELIHOOD OF BREACH OP PEACE 
AND BVIDENCE-conhHwei 
upon the party on whose co nplaint the summons 
was bsued Queen v Nietjnjun Singh 

[217 ■W,431 

64 Inqu rn It/ Ma 

g ttraie — Cnm nal Procedure Code iSSl s 283 — 
After calling upon a perso i under s 28 of the 
Code of Criminal Procedure to shov cause why he 
should not enter into recognizances fo keep the peace 
a Magistrate should not order the defendant to enter 
into such recognizances without taking evidence or 
making inquiry whether the defendant had commit 
ted any act ivh ch might probably occas on a breach 
of the peace Queen i 1 eo Nunbun Singh 

[12 W E , Cr , 18 

Queen i Haetet . 20 W K , Cr , 68 

65 Evidence Qf likelihood of 

breach of pea.ee— ifeeesufy of adiud%eaiion iy 
Magistrate — After sun moning a person to sho v eauaa 
why he si onl S not enter into a bond to keep tbe peace 

until he 
b person 
3osnAiN 

LuCaUOK PSESUAD POOBES t POHOOP SABAIN 
PoOBBB 24 W R,Cr,30 

Qubbn c Niaz All 617 W, 80 

QuSBN t ISSESBEBSUAU SiNGH 

[20 W E,, Or , 18 

Run Bahaueoob Singh i Tiibssubbe Kooeb 
[ 22 W R, Cr,79 

66 tvidenoe not 

taken »» presence of oeeused — CrimiMal Proc dure 
Code 1872 ss 491 494—2f'eoessitif for adjudiea 

over 

cated 

that 

a breach of the peace is probable If such person 
fails to attend on a summons duly served a warrant 
should issue (s 494) the order for security cannot 
be passed ex parte IN the uattEB of Osnin 
CaUNUEB BiawAS 1C 1,. H , 48 

07 Criminal Proce 

dure Code 1672, s 49Z — ^ecesttfyfor adjudt aiion 
by Magistrate — Hotice — To cnustituto a proper 
foundatiou for an order under s 491 of the Cr minal 
Procedure Code 1872, it la necessary that tbe Magis* 
trata should adjudicate upou legal eitdcnce before 
him that the person against whom the order is made 
u likely to commit a breach of the peace and the 
Mi^istratc should give notice to the party who is 
fo be affected by the order of the particular conduct 
on hu port which is complained of Mhere such 
notice was given and the ground of complaint to 
which such 1 otice had rcferoice was found by the 
Magistrate to he unfounded it was held that the 
Magistrate could not proceed to adjudicate that an** 
entirely different ground existed upon wl ich it was 
likely that the party charged would commit a breach 
of the peace Rah KissObb Acuarjeb Choivuiibv 
r tEiP Khan 21 W E , Cr , 6 

10 z 2 
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RECOGH-IZANCE TO KEEP PEACE 

— co7»/(»i(e(?. 

8. LIKELIHOOD OF BREACH OF PEACE 

AND EVIDENCE-cojiLVmeci!. 

68. — ^ Necessity of 

iudtcial inresitgaiion and adjudication. — In orclei* 
,0 wiuTaut un iidjudicjvtion under s. 288, Civil Proce- 
luve Code, 1801, there should be a judicial inveatiga- 
;ioii, and the order should bo passed upon legal 
}vidciico duly taken and recorded. Eeo. o. Jivanji 
Limji . . 6 Bom., Cr., 1 

09. — Order for recoff' 

nizance vuide without evidence dtilg taken. — Order 
ef District Magistrate, requiring certain persons to 
cuter into recognizances and find security to keep the 
peace, ri-versed, as such order appeared to have been 
made without any legal evidence having been taken 
and recorded, as required by s. 307 of the Criminal 
Procedure Code, 1801. Beo. o. DaLPATiiAit Pema- 
UHAi .... 5 Bom., Cr., 105 

70. /.Presence of 

iccused — Criminal Procedure Code C .dot XXV of 
lS6iJ, s. 2S2~ Procedure , — Before making an order 
absolute directing a pei'son to enter into a bond to 
keep the peace, the Magistrate must take the evidence 
on which he bases the order in the presence of the 
accused or his agent. (Gloveu, J., dissenting.) 
Maguan Miska V. Chaitman Teu 

[2 B. L. E., A. Cr., 7 : 10 W. E., Cr., 48 

Queen «. Kaksing Kaeatan 

[2 B. Ii. E., A. Cr., 7 note : 10 W E„ Cr., 1 

71. ^ — — ^ Presence of 

accused — Necessifi/ of adjudicating on eoidence . — • 
A Magistrate is not competent to req uire persons to give 
security to keep the peace until ho has adjudicated, 
on evidence taken in their presence, that they have 
by their conduct rendered this necessary. Pun 
Bahadoor Singh v. Tilessuree Kooer,22 W.P., Cr., 
79, cited and followed. In the mattke or Uaida 
KnANUit . . . . 3 C. L. E,, 72 

72. Dispute likeig to 

cause breach of peace — Peport of police officer.— 
The existence of a dispute likely to cause a breach of 
the peace must be first proved by legal evidence 
before the Magistrate can proceed to call upon the 
parties to enter into recognizances to keep the peace. 
The report of a police officer is not such legal evi- 
dence. Abhata Cuowdey V. Beae 

[6 B. Ij. E,, Ap., 148 ; 15 "W. E., Cr., 42 

73. Peport of police 

officer — Procedure . — Eeld (Giovee, J., dissen~ 
tiente) the report of a police officer, though it justi- 
fies the issuing of a summons, is not sufficient ground 
on which to bind a man over in a recognizance to 
keep the peace. The Magistrate must adjudicate on 
the question whether there is reasonable ground for 
believing that the defendant is likely to commit 
a breach of the peace, after taking evidence in the 
presence of the person charged, and giving him an 
opportunity to cross-exnmine the witnesses. Bbhaei 
Patak V. Mahomed Hyat Khan. Dunne v. Hem 
Chandba Chowdhey. Goteenment V. Behaei 
Labe Beajabasi 

[4 B. L. E., P. B., 46 : 12 W. E., Cr., 60 


EECOGNIZAWCE TO KEEP PEACE 

— continued. 

8. LIKELIHOOD OP BREACH OP PEACE 
AND EVIDENCE 

In the mattee or Poeesh Naeain Roy 

[16 W. B., Cr., 45 

74, Report of police 

inspector. — A report of an inspector of police and 
tho evidence given by the same inspector are not 
suflicieut to justify an order binding a person to keep 
the peace. In the mattee or Rajendeo Kishoee 
Roy Chowdhey , . 10 W. E., Cr., 55 

76. - Criminal Proce- 

dure Code, 1S61, s. 2S2 — Inquiry before taking re- 
cognizances — Cross-examination of witnesses. — The 
kind of inquiry required to bo hold by a Magistrate 
in cases nuiler s. 2S2, Code of Criminal Procedure, is 
a full judicial inquiry, evidence being taken in the 
presence of the parties charged, and opportunity given 
for the cro33'e.vnu)iiiation of witnesses. Node 
Mahomed r. Nib Rutun Bagchee 

[18 W. E., pr., 2 

76. Criminal Proce- 

dure Code, 1S61, s. 2S2 — Inquiry before taking re- 
cognizances — Cross-examination of witnesses. — A 
Magistrate is not competent, under s. 282 of the 
Criminal Procedure Code, to order persons to enter 
into bonds to keep the peace merely upon tho state- 
ment of the complainaut on which the summons was 
granted, and without taking further evidence or 
giving tho parties an opportunity of cross-e-xamining 
the complainaut. Queen p. Nusseee-ood-deen 

. [2 m. W., 461 

Queen v. Mahomed Aezub . 7 W. E., Cr., 59 

77. — Pepo! t of Subor- 

dinate Magistrate — Criminal Procedure Code, 1961, 
ss. 290> 287, 288. - Tho report of a Subordinate 
Magistr.»te, although- it is credible information on 
which a Magistrate of the district would be justified, 
under s. 280 of the Code of Criminal Procedure, 
iu issuing a summons, is not evidence on which he 
can properly arrive at a conclusion that the accused 
is likely to cause a breach of the peace ; ss. 287 and _ 
288 of tho Code require that evidence in such a 
case sRill be recorded, and, if none is forthcoming, 
security to keep tho peace should not be demanded. 
Keg. c. Ieae a bin Basapa . 8 Bom., Cr., 162 

78. — ; — — — Criminal Proce- 

dure Code, 1972,^ s, 490 — Want of evidence . — In the 
absence of any evidence rendering a breach of the 
peace probable, a Magistrate is not justified iu calling 
upon parties to show cause why they should not 
enter into recognizances, and, on their failure, to 
make an order under Act X of 1872; s. 490. Queen 
V. Gossain Muneaj Poobee. Queen v. Gossain 
Luchmee Naeain Poobee . 24 W. E., Cr., 23 

79. Evidence taken 

as to some only of accused — Illegal order. — Where 
a Magistrate bound down twenty-six persons to keep 
the peace under s. 49l of the Criminal Procedure 
Code, 1872, after recording evidence as to eleven 
of them only, the order was set aside as to the pei-sous 
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HECOaNIZANCB TO KEEP PEACE 

•^tt^nUnwed 

8 LIKELIHOOD OF BREACH OP PEACE 
AND EVIDENCE-con<tnKe«f 


not affe ted by tbo evidence Iv tb£ iiatteb op 
Kassim Biswas 10 C E XL, 335 


80 Criminal Prece 

dure Code 18S3 *s 107 112 115 — Seeuttitf to keep 
the peace — Suhetance of xnfor»tation~Joxnti»qntry 
— A Magistrate ordeied sixty nine persons to sbov 


ordered that ten of the accused who were said to be 
the ringleaders should cuter into bonds with 
sureties aud the rest should enter into their o vn 
iccoguizances to keep the peace for one year Beld 
that tl e Magistrate a order purporting to be prepared 
under s 112 of the Criminal Procedure Code 
did not adequately or properly disclose the substance 
of the report or uiforinat on upon wh ch be i>sued bis 
sauimons the p iities were entitl d to something 
more than a mere assertiou by the Magistrate that he 
had been informed that a breach of the peace uas 
likely to occur m order to enable them if they were 
lu a position to do so to bring evidence to rebut the 
truth of such information that the itry kose state 
meats of the tchsildar and the sub inspector as totho 
large majority of the persons summoned were quite 
lusufticieut to justify the wholesale order for secur ty 
passed by the Magistrate that as tl e rehoious pro 
cession would have been over in a fortnight it was a 
most excessive exercise of power to require all the 
parties to give security for one year and that the 
Magistrate should have dealt with tho cases of the 
tcu alleged ringleadeis ’ first aud shoull have re 
quiicd the tcbsildar and sub inspector to give much 


aficcting each of them aud waiTanti g the inference 
that such person w as likely to commit a breach of the 
peace or to do a wrongful act likely to occasion a 
breach of tho peace Qoees Eurnsss t> Natuu 

[L L B , 6 AH , 214 
8L - — ' • Criminal Proee 

dure Code « 107 112 117, 118^ Nature of order 
to aho 0 cause — Onus prohandi — Nature and 
quanlu « of eiiden e necettary before passing order 
/or security —An order passed by a M^istrate 
under ss 107 and 112 of the Criminal Procedure 
Code requiring any person to sbow cause ’ why he 
should not b<r ordered to furnish security for keeping 
the peace is not m the nature of a rule nm implying 


security X^unne v JTem Chandra Chotcdl rg, 4 


BECOGNIZAITCB TO KEEP PEACE 

—continued 

8 LIKELIHOOD OP BRFACH OF PEACE 
AND EVIDEilCE— coneZuded 

BLN, F B and Queen v N\runjunSingh,8 
N W 431 referred to In proceedings instituted 
nder e 107 of the Cnminal Piocedure Code 
against more persons than one it is essential for the 
pTosecuton to establish what each individual un* 
plicated has douo to furnish a basts for the appre 
hension that he will commit a breach of tl e peace 
In holding such an inquiry it is improper to treat 
what IS evidence against one of such persons 
aa evidence against all wiothut discnmiuating 
between the cases of the various persons impli 
cated Queen Lmpreii V Nalhu I L R 6 All 
214 referred to Although in an inquiry undci 
8 117 the nature or quantum of evidence need not 
be so conclusive as is necessary in trials for of 
fences the Magistrate should not proceed purely 
upon an apprehension of a breach of the peace 
but IS bound to see that substantial grounds for 
such an apprehensiou are established by proof of 
facts aganst each person implicated wiueb would 
lead to the conclusion that an order for furnish 
mg security is necessary What the natuie of 
the facts should be depends upon tl e ciicumitances 
of each vase but where the nature of the Magis 
irate’s information requires it overt acts ta st be 
proved before an order under s 118 can be made 
aud such ai order cannot be passed against any 
person simply on tbe ground that another is 
likely to commit a breach of the peace Queen t 
Abdool Buq 20 W R Cr 57 Qothian Luchmnn 
Perthad Pooreev Pohoop Naraxn Pootee 84 W £ 
Cr $0 Rajah Run Bahadoorv Itanee Tillessuree 
Roer 27 W R Cr 79 and Jn He matter of Raeh* 
CAunder Dost tO B L R 441 10 IP It Cr 47, 
referred to QuEsn Eu7Bsss v Asdxil Kasib 

tr L B, 9 All, 452 

82 Interference of 


the Magistrate AKONTOiOUa 4 Mad., Ap , 88 
83 ^tidence taken 


regard of the provisions of s 267 of the ( ode of 
Carnal Procedure, 18( 1 Qceen d 1 UBIAO SlBOll 
[13 W Cr, SO 

9 SECOND \PPLICATION FOR SLCURITl 

84. Order for recognizances not 

passed at decision of case — Neeett ty of tuhe 
quenl proeeedtnge for valid order — Criminal Proee* 
dure Code 1S61 ee 2S0 231 — An order (ailing for 
recognizances under s 2S0 or for security under 
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BECOGNIZAK-CE TO KEEP PEACE 

— continued. 

9. SECOND APPLICATION FOR SECURITY 

’—concluded. 

8. 281, Code of Cviminal Procedure, must be passed 
at the time of deciding the original case. If no 
such order is then made, subsequent proeeediugs 
must be taken under s. 282, and the parties sum- 
moned to show cause. In ihe matteb op the 
PETIMO ir OP Qobind Sooboohhke 

[15 W. E., Or., 56 

86. Subsequent order 

— CTi'!nVnat Frbeedure Code, 1861, s, 281 — Nut* 
deuce of lilcelihood of breach of the peace — Separate 
summons. — Although it is competent to a Magistrate, 
upon conviction and sentence for assault, to order the 
accused to cuter into an engagement to keep the peace, 
yet having omitted to do so he can afterwards only 
institute proceedings under s. 281 of the Criminal 
Procedure Code, upon receiving some further credible 
information (other than that which he derived from 
the previous trial) that the parties are likely to 
commit a breach of the peace. Queen v . PoweeIi 

[3 3N, W., 96 

86. Use of evidence formeidy 

taken in other* proceedings— Pro- 
cedure Code, 1872, s. 491 — 'Evidence Act, s. 33. 
— S. 33 of the Evidence Act, 1872, does not justify a 
Magistrate, in proceediii gs_under s. 491 of the Criminal 
Procedure Code, in using evidence taken in a previous 
criminal trial in supersession of evidence given in the 
presence of the accused. Queen v . Peosokno 
Chundeb Gossami . . 22 W. E., Cr., 36 

See Dileoo Singh v . Ootih Singh 

[22 W. E., Cl'., 9 

Run Bahsdoob Singh v . Tioessubeb Koobb 

[22 W. E., Cr., 79 

87. — Order for further security— 

Criminal Procedure Code, 1861, s. 290 — Procedure. 
— Where a matter in respect of which further secu- 
rity to keep the peace is required is the same as that 
before the Magistrate on the first occasion, the case 
can only be dealt with under s. 290 of the Code of 
Criminal Procedure. Db SilvA r. Jbhangeee 

[7W. B., Cr., 23 

Kaeex Chubb Singh v . Bunkee Singh 

„ [7 W. E., Cr„ 26 


10. EFFECT OF ORDER POSTPONING 
PROCEEDINGS FOR CIVIL- SUIT. 

88. : — Discharge of accused — 

Criminal Procedure Code, 1872, s. 491 . — An order 
postponing proceedings instituted under s. 491 of 
the Code of Criminal Procedure (Act X of 1872) 
until the person called upon to show cause shall have 
established in a Civil Court the title claimed by him 
to the property di.'puted, with reference to which 
there is a likelihoud of a breach of the peace, amounts 
to a discharge. Ehi>bbss c . Dhuniram 

[5 C. Jj. E.. 306 


EECOGlTIZAJSrCE TO KEEP PEACE 

— continued. ^ 

n. ORDER LIMITED BY REQUISITION; 

89. Order going beyond terms 

of req.uisitioii — Criminal Procedure Code, 1872, 
ss. 491, 492 — Order for other and further security 
than originally required. — Where information of a 
probable breach of the peace is first laid in general 
terms and is subsequently supported by evidence, 
which is given in the presence of the persons who are 
particularly implicated by it, the case for a demand 
for recognizances may properly rest on the whole 
evidence taken in the case ; but when a Magistrate 
calls upon persons to show cause why they should-not ■ 
be bound down in their own recognizances to keep 
the peace, he cannot go beyond the requisition, and 
on the adjudication of the matter order thenr-tp 
furnish other securities besides. In thn aiatteb ob 
the petition of Abdoob Baki 

[25 W. B., Cr., 50 

12. AMOUNT OP SECURITY. 

90. Considerations in fixing 

amount of security — Criminal Procedure Code, 
1861, s. 284. — A Magistrate should have due regard 
to the circumstances of the case and the means of 
the parties ivhen fi.ting the amount in which the 
sureties should be bound in a case under s. 284 of the 
Code of Criminal Procedure, 1861. In the mattes 
OF THE PETITION OF NlLMADIIUB GhOSAE. In THE 
matteb of TEffllFETlTION OF JUHOONATH EOF 

[19 w.n., cv., 1 

91 ^ Mode of calculating amount' 

— Criminal Procedure Code, 1872, s. 493 — Means 
of parties called on, — The High Court reduced the 
amount of recognizances required in this case, as it was 
very much in excess of, aud out of proportion to, the 
means of the party accused, s. 483 of the Criminal 
Procedure Code requiring that the Magistrate should 
look to the means of the party ordered to find sure- 
ties. Futteh Bahadoob V. Gibbon. Lam. Maka- 
MAD V. Gibbon . . 23 W. E., Cx*., 74 

92 . ; — Statement of amount in 

summons — Power of Magistrate to alter amount 
and form from what is stated in summons , — A party - 
was called upon summons to show cause why he 
should not be required to enter into his own recogni- 
zance to keep, the peace for si-x months, the amount 
specified being B200. On his appearing before the 
Magistrate, he was required to enter into his own re- 
cognizance to the amount of H4,0C0 and to find two 
sureties for Rl.OOO each for a period of one year. ' 
Meld the order was an illegal one. Queen p. Iseee 
Pebshad Singh 

[9 B. L. E„ Ap„ 44 : 18 W. E., Cr., 61 

See In the matter of this petition of Abuoob 
Babi .... 25 W. E., Cr., 50 

93. Power to increase amount 

— Criminal Procedure Code, 1861, s, 290, — Notwith- 
standing that a person has been bound down by bond 
to keep the peace for a stated period, a Magistrate 
has powei’, under s. 290 of the Code of Criminal 
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HECOGNIZANCB TO KB-EP PEACE 

— continued 

12 AMOUNT OP SECirRITr--CT»c7«*rf 
Procedure, to increase the amount of tlie secuitt; re- 
quired before the expiry of that period iN the 
J liTrEB OP TEB TEtmOlt OP GoOHOODASS BOT 

[lavr R,Cr,57 

13 EPPbCT 01* SIGNING WRONG BOND 

84 Boad signed by mistake 

for security for good behaviour — Invalid 
bond — W * 

give a b 

schedule 
of giving 
form 6 uuu i t> 

it Was held that the latter did not constitute a hinding 
obligation BlNDESaUaEE PEBSHAD 1 GCSAnBOB 

Pebshad • aSWE.Cr,! 

14 CitNCELIING ORDER 

85 Power of Magistrate to 

cancel order — Crtwtaai J’roeedure Code 1661, 
as 282 291 — A Magistrate ma^ under a of the 
Code of Cnmiual Procedure caucel an o dcr passed 
by him ui der b «.83 of that Code summoning a per 
eon to show cause vhy he should not enter mio a 
boad to keep the peace Abokeeg IToobb o 
SOOSSEX EOOEB GOTEBlUlEBTt ANCKSEB hOOBB 

CIO W R, Cp , 40 

98 - 
cancel 

’■'Fowti • 

an aceu 

grievous ' 

offence, 

to keep fl p-neaee ^e^eftbat as COe Magiscraco oau 

jumdjtl ” 

Cnmtna 

lecognir 

appeal 

hurt o 

cvidenc 

pose 1*0 1.,. 

[13 "W R , Or , W 

lo DISCHARGE OF RECOGNIZANCES 

97 Order ns to disposition of 

pronftrty in dispute— IGeyai order —Where a 


tlUUB US u .. r 

between the parties Cnownax hnEO Nebsvb 
Pbosuad 1 CnowDnErNit IfAKrn PcosffAD 

[law Il.,Cr,44 

16 tORlEITUREOF BECOGMZANCliS 

88 Proof of forfeiture -Cn iiHal 

Procedure Code, 1672, » 502 —Ltidence on oath — 


BECOGNIZANCE TO KEEP PJBACE 
"Continued 

16 FORFEITURE OF RECOGNIZANCES 
— continued 

A Magistrate has no jnnsdictiou to call on a peisou 
who has entered into a recogmzance boad undei 
B 4^3 of the Code of Criminal Procedure, to pay the 
penalty or show cause why he should not do so 
Without previous prima Jaoie proof, by which is 
meant evidence on oath that it has been forfeited 
1m SB Habibau BiHBaAS 11 Bom , 170 

99 SuffictenCif oj 

evidence to prai'C forfeiture —Before a rccoguizance 
eau be forfeited it must be proved th^t the person 
accused has either personally broken the peace or 
abetted some other person or persons in break ng it 
The mere fact that the accused is a servant of one of 
two rival parties for whose benefit the breach took 
place IS not suflicient Queen v Kai.i Bqtbub 

Samdtai . IIW B Cr,62 


peace X nn -XA,. 

L E,Ap,165 12 W B,Cr,64 
101 — — ■ Sacestiij fbr 


forfeited should be imprisoned without fiist usumg a 
warrant for the attachment and sale of his im 
moveable property In iqb uatteu oe Iilonssn 
CuoNOEB Hot . 10 O L B., 671 

103 Evidence of 


the power of rcduciug the sum to a penalty corres- 
poudiug to the breach of the peace confined only to 
the Qovemmeut ? Is xde matteb of tub feti 
nets OF JBUAH RPSsH 16 "W B , Cr , S7 

103 Opporluniljf to 

accuted for crott examinaltonof icttHets — Proceed 
tmgt on forfeiture of recop»t,anee~Criptinal Pro 
eedure Code ( Act X of 1S72) t o02 — A Magistrate 
IS not 
8. £0 
with a 
cross C3 

the rule to a au,<. ^ , 
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BECOGM-IZAITCE TO KEEP PEACE 

— continued. 

16, EOEFEITUEE OF EECOGNIZAKCES 

— Continued, 

not be forfeited has been issued. Empee r. Nobin 
Chundee Dtjtt 

;[I. L. E., 4 Calc., 865 : 4 C. L. E., 243 

104. Lirah ility to 

forfeiture Evidence necessary — Criminal Pro- 
cedure Code (AotX of 1S82), s. 514.- The mere 
fact of the person for whom another stands surety 
being convicted of a breach of the peace ought not to 
be sufficient to make the surety bond executed by the 
latter liable to forfeiture witliout any evidence taken 
in the presence of the surety to show that the for- 
feiture has been incurred. The language of s, 514 of 
the Criminal Procedure Code (Act X of 1882) does 
not indicate that' the final order making a person 
bound by a bond can bo made without taking any 
evidence in his presence or giving him any oppor- 
tunity of cross-examining the witnesses on whose 
evidence the forfeiture is held to be established. 
The mere production of the original record or of a 
certified copy of the original record of the trial in 
which the principal had been convicted of breaking 
the peace within the period covered by a bond umnld 
not be conclusive, if indeed it would be any evidence, 
against the surety in a proceeding under s. 514 of 
the Criminal Procedure Code, Queen-Ejipeess v. 
HaE ChAEBEA CHO^VDHEY 

[I. L. E., 25 Cale., 440 

105. Delay in taking steps to 

forfeit recognizance— JnraZid proceedings. — 
When a Slagistrate has before' him the fact that a i 
person convicted by him of an offence attended with 
violence was under recognizance to keep the^ peace, 
and does not nevertheless proceed to forfeit such re- 
cognizance, it mast be held that he thought it 
unnecessary to do so. Proceedings takcu after the 
lapse of a considerable period are bad and contrary to 
the intention of the Jaw. In be Eam Chunder 
Labba 1 C. D. E., 134 

106. Liability to" foi'feiture — 

Commission of offence — Theft. — Where a person 
has been hound down by recognizance not to commit 
a breach of the peace, the amount of the recognizance, 
cannot be recovered from him if he is guilty of an 
offence, such as theft, which does not amount to a 
breach of the peace, or which is not likely to 
occasion a breach of the peace. In the arATXEB op 
the petition op Hasan Chhndee Koi 

[18 W. E., Cr„63 

107. Subsequent 

offence. — A person was bound down under recog- 
nizances to keep the peace towards all Her Majesty's 
subjects for a period of one year. Some time after- 
wards be wrongfully confined and extorted a sum of 
money from two raiyats who were supposed to have 
committed theft on bis lands, ho being for such j 
offence fined and bis recognizances forfeited, Held 
that the matter ought to have ended with the fine j 
for the raiyats not having offered any resiabmee, no 
breach of the peace took place, and the amount of 


RECOGITIZAlirCE TO KEEP PEACE 

— continued, 

16, FOEFEITUEE OP EECOGNIZANCES 
— continued, 

•the recognizance could not be taken. In the 

MATTEH OP THE PETITION OP ZEARHHDIN HowBDAS 

[19 W. R., Cr., 4a 

108. — Criminal Pro- 

cedure 'fioae (Act XXV of mij, s. 2^3— Juris- 
diclion.~A executed in district T a rccrguizance to 
keep the peace tov\*ards A. was afterwards coii- 
victed in district S of having assaulted B in that dis- 
trict, Eel d A had forfeited his recognizance, and 
the Magistrate in district T could prcceed against 
him under s. 293 of the Criminal Procedure “Code. 
Queen v. Sham Sunder Chowdhex 

[2 B. L. R„ A. Cr„ 11 

109. -——— Assault.— Qn the 

application of A, a recognizance was taken from B 
that he u ould keep the peace for six months under a 
penalty of R500. Before the expiry of the period, B" 
assaulted C. Eeld that there was a forfeiture of the 
recognizance. Jahu Bax v. Government 

[6 B. L. B., Ap., 66 ; 15 W. R., Cp., 14 

110 . 

Crim inaf Pro- 
cedure Code, 1872, s. 502, — Wherb certain persons 
were bouud over to keep the peace and were subse- 
quently convicted of voluntarily causing grievous 
hurt, and at the time of conviction the Magistrate 
made an order estreating their recognizances, as part 
of his judgment in the case, without in any way ful- 
filling the provisions of s. 502 of Act X of 1872, aud 
the convictions were quashed by the Court of Ses- 
sion, the High Court cancelled the order of forfeiture. 
Queen v. Ghisa . . . 7 H , W., 376- 

111. — Criminal Pro- 

cedure Code, 1872, s. 502 — Porfeiture, of recogni- 
zances — Fresh recognizances.— On the '.Oth of April 
1877 A was hound down to keep the peace for one 
year. On the 14th of J anuary 1878 he was convicted 
of an offence, and sentenced therefor to fine and im- - 
prisoument, but no order was made for the recovery 
of the penalty, though the Magistrate knew that the 
recognizance had been forfeited. On the 2iul of 
April 1878 the Magistrate, at the instance of a third 
party, called upon A to show cause why the penalty 
of the rccoguizance should not be paid, and a warrant 
for its recovery was issued on the Ctb of June 1878. 
Eeld that the wan-ant must be quashed, on the 
ground that the Magistrate having inflicted a sentence 
of fine and imprisonment with the knowledge that the 
recognizance was forfeited, he was not competent to- 
inflict a further penalty on a reconsideration of tlio 
circumstances. In the matter op Parbctit 
Churn Bose . . . . 3 C. L, R, 408 

112. Eoi'feiture of portion of ro- 

eognizancos — Criminal Procedure Code, 1861, 
s. 293.— Under tJio provisions of s. 293, a Magistrate 
cannot direct ilie forfeiture of a portion pf the 
penalty. Wliere the amount- of the reccgnizances 
were wholly out of proportion to the nature of thi 
dispute and to the means of the paities, the High 
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BECOQinZANCE TO KEEP PEACE 

— concluded 

16 FOBFEITUKE OF RECOGNIZANCES 
— concluded 

Court held they could not luterfcre but the Govern 
ment roi^ht be moved in the matter In tub 
MAXIEE OF THB FETITIOV OF NltMADIJirB GbOBAL 
Istss uaxteb. of Tire perrrroy of JeiJOOwATa 
Roy 19 "W B , Cr , 1 

113 . Eeduction, of peual^ — 

Poicer of Mogxiirait to enf rce only poriiou of 
penally — A Magistrate has no power to mitigate 
the penalty entered in a rccoguirance bond which 
must be enforced to its full amount unless Govern 
ment forego a portion of the penalty A^0HTU0lI3 

[1 Bom , 1R8 

114 Pouerof Cotir^ 

to reduce amount of penalty — Tho High Court has 
no poner to reduce the amount of recogaizincesubich 
have been forfe ted but in a ease of hardship the 
matter should be referred to Gov ernment Emfbess 
V NtraAi Huqq 

[I L B , 3 Calc ,757 2 C E B , 408 

In IDE JIATIEB OS THE EETI'CIOV OS NllMADHOB 

19 W IL.Cr.l 
In tbb matieb os Nasi Hazi 8 C L B , 72 
116 — Mode of enforcing penalty 

—^Surety — Impmtonment on forfeiture <f teeog 
nttanee to keep the peace — S .91 of the Code 
of Criaimal Procedure 1861 did not authorize the 
KQorisoumeut of sureties AbOsTuotis 

C4Mad,Ap,e9 

BECOED 

See Peacxicb— C mi Cases— R reoao 

[5 TV B,371 
L li B , 6 Calc , 317 
See Pbaotice—Cbininai. Cases— Becobo 
IN Sessions Cases 14 W R , Cr, 46 
[15 TV Bs,Cr,10 
7TV B , Cr,113 
SW B., Cr,30.67 

Entry in— 

See Cases undeb Kboti Ssttlsuent 
Act 

Boss of— 

V See Etidenoe— Civil Cases — Sbcondabt 
Evidence— Lost ob Desiboyed Docc 
J iSNTS 

Anveai case to Utqh 


getber witb such papers as the parties had rcspectiv cly 
filed with a d rect on to the lower Court to summoa 
both parties and to take such further evidence as 


BECOBE— -eoncZuded 

Iioss of, in Mutiny 

See Possession— E mjEscB of Title 

[4 B E E,, Ap , 2L 

— of proceeding in Small Cause 

Court 

See Stidsscs—Citiz. Cases— I frsOEiiii. 
neous Documents — Small Cause 

CoUBT PbOobEDINOS IN 

[6 B E B., 729 780 note 
7 B L B Ap , 61 

Preparation of, for appeal 

See Pbity Council Pbactice of — Be 
COED Peefaration of 

[I li.B ,20 Mad, 385 
L E , 24 I A , 104 

Signature to— 

See Peaciice— C anriNAL Cases— Signa 
TUBE BY MAGISTBATE 

[X !». B,, 6 Mad., 386 

Transmission to High Court 

See PBACTJCB— Cbiuinal Cases— Tbaas- 
MISSION of BeCOBP TO HiGB COUBT 

[15 W B , Cr , 67 

BECORB OF BIGHTS 

See Bengal Tenancy Act s 101 

[J Jj. It,, 21 Calc . 378 
See Bengal Tenancy Act s 102 

[X L R , 21 Calc , 38 
See Bengal Tenancy Act s lO) 

[I L B., 16Calo,641,643 
See Bengal Tenancy Act s 108 

[I L R., 21 Calc, 621 
See Cases undeb Pbe eaiftion 

Amendment of— 

See SONTHAL Peegunnahs Settlement 
• Regulation (III op 1872} ss H and 

25 X li. B , 18 Calc , 146 

'[I X. B., 22 Cala, 473- 

Dispute as to — 

See Special ob Second Appeal— Oudebs 
SUBJECT Ob not to Appeal 

[I L B., 16 Cole, 596 
XL B. 21 Calc, 776 
XL R, 22 Calc, 477 
X L B., 24 Calc., 462 
I L B , 25 Calc , 146 

Xintriea In— ' 

See JCBisDiCTiON of Civil Coubt— Best 
AND Eevenub Suits K W P 

[LX B.,lAlL,ei4 

Publication of — 

See SoNTiiAL PEBQUNNAns Settlement 
Regulation (1IIof]8<2) ss 21 2o 

[L L B , 13 Calc., 248 
r L B., 16 Calc., 765 


WABBY LALL r FrBLOkG 


8 W B , 38 
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liECOBD OPPICE. 

— Report from— 

See Evidence— Cbiminai/ Cases— Pbe- 
vioDS Convictions. 

[8 B. L. R., Ap., 15 

RECORDER OP MOULMEIE. 

See Pasties— Adding Pasties to Sdits 
— GENEBAIiV . . 10 W. R., 88 

See Cases dndee Eecoedee’s Act, 1863. 

See Snpeeintendbnoh of High Cohet — 
Chaeteb Act, s. 15— Civil Cases, 

[8 B. B. R., 180 

1 , Jurisdiction of Recorders — 

JSxecution of decree made hy Toion Assiefant Com- 
missioner. ~'£he Court of tlie Recorder of Moulmein 
has no jurisdictiou to execute a decree made by the 
late Court of the Town Assistant Commissioner. 
Kvanpetiee r. Hga Sha Law . 14 W, R,, 386 

2. Trespass to per- 

sonaltif in foreign State - Judicial cognisance — 
Question of title. — Trespass to personalty iu a 
foreign State (the title to such personalty depending 
upon the right to land iu such foreign State) is cog- 
nizable by the Recorder’s Court, so as to rebut a 
primd facie title to such personalty acquired within 
the Court’s jurisdiction. The Recorder’s Court 
cannot take judicial cognizance of the fact that the • 
country, in which the rights of the party attempting 
to rebut sucli primd facie title accrued is lawless and 
unsettled, and possesses no tribunal capable of pro- 
nouncing a decision on the rights of the parties which 
the Recorder’s Court could consider as the decision of 
a Court of competent jurisdiction. Although the 
foreign State might be civilised, and have Courts com- 
petent to try the title, the Recorder’s Court would 
have a right in a suit against a party subject to his 
jurisdiction to try incidentally the question of title 
to the land for the purpose of determining the right to 
the personalty. Sava Loo r. HoA Paw Loo 

[6 "W, R., Oiv, Ref., 4 

RECORDER OP RAEGOOIT. 

See Advocate . . 21 "W. R., 297 

See Cases dndbb Reooedee’s Act, 1863. 

See StTTEEINTENDENOE OF HiOH CoHET — 
Chabtee Act, s, 15 — Civil Cases. 

[15 W. R., 351 
% 

— Court of— 

See Sanction foe Peosecdtion— Powee 
TO geant Sanction. 

[I. li. R., 22 Calc., 487 

Decree of. Appeal from — 

See Appeal to Peivp Council— Cases in 
WHICH Appeal lies oenot — Valuation 
OF Appeal . I. L, R., 24 Calc., 30 


recorder op RAEGOOE-coacfudeL 

— Cause of action — 

Defendant out of the jurisdiction.— TYre Court of 
.the Recorder of Rangoon had uo jurisdiction in a suit 
brought against a defendant dwelling in Surat, 
though the cause of action arose iu Rangoon. 
Anonymous Case , , 18 W. R., 397 

2. Civil Trooedure 

Code ( Act XIV of 1832J, s. 16 (ojy proviso — Suit 

for damages for trespass on land and for injunction. 
—The plaintiff sued in the Court of the Recorder of 
Rangoon to recover damages for trespass on laud in 
hia own possession situate outside the limits of the 
original jurisdiction of the Recorder’s Court ; asking 
at the same time for an injunction restraining the 
defendant from further acts of trespass. Both plain- 
tiff and defendant resided within the limits of the 
original jurisdiction ofcthe Recorder’s Court. Held 

(1) that the plaintiff, having alleged that theland'was 
iu his possession, was not entitled to the benefit of the 
proviso to s. 16 of the Code of Civil Procedure ; and 

(2) that a suit for damage to land cannot be said to be 
a suit for which relief can be euthely obtained through 
the personal obedience of the defendant, even though 
it may be joined with a claim for an injunctiou; and 
that for the above reasons the Recorder had no juris- 
diction to try the suit. Cbisp v. Watson 

[I. L. B.. 20 Calc., 689 

3. — Reference to High 

Court, Calcutta — Loiuer Burma Courts Act (XI of 
1889J, s. 42 — Conflicting decisions — Decision of 
Superior Court — Rower of Recorder to refer. — The 
Recorder of Rangoon, in a suit tried by him, referred 
to certain decisions of the High Courts at Calcutta, 
Bombay, and Madras, which were iu conflict, and, 
not agreeing with the decision of the Calcutta High 
Court, referred the case to the High Court in its 
appellate jurisdiction. Held that, as the decisions of 
the High Court at Calcutta are binding on the- 
Recorder, be had^no jm-isdictioa to make the reference, , 
and that it must be returned. Mahomed Hady v. 
SwEB Cheang & Co. . I. Ii. R,, 25 Gale,, 488 

[1 C. W. U,, 172 - 

RECORDER’S ACT (XXI OP 1883). 

Jurisdiction of Recorder— 

Recorder of Moulmein — District of Amherst . — 
Under Act XXI of 1863, the Recorder of Moulmein 
had no power to order execution to issue on a judgment 
of the late Court of the First Class Assistant Com- 
missioner of the district of Amherst. In the mattee 
ofEyawPetee . . 6 B, L.E., Ap., 15 

2. . — Minors Act (IX 

of 1861). — ^Recorders appointed under Act XX j of 
l'863 possess all the jurisdiction relative to minora 
referred to in s. 1, Act IX of 1861, or intended to 
be given by that Act. In be Hutton 

[3 W. B., Rec. Ref., 5 

3. Jurisdiction of 

Judge in cases of bank in which he is a share- 
holder. — A Recorder, under Act XXI of 1863, being 
the holder of Bank of Bengal shares, has power to 
dispose of a suit to which the Bank is a party, in a 
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EBCOBDER’S ACT (XXI OF 1863) 

• — conclvded 

case of necessity as 'vhen the Commissioner also has 
shares in the Bank Bank of Bengal c GotAM 
A^iu 12W. Il.,185 


the jurisdiction oi the Court last meutioned it ivas 
held with reference to s 11 Act XXI of 18C3 that 
the Kecorder has no junsdictioa to entertain the suit, 
it not being a suit for land and tl e defendant not 
dwelling carrying on business oi i ersoually working 
for gam within the local limits of the Court’s juris 
diction and the cause of action not having arisen 
witina those limits SieteeiNG Dboop i, Co % 
Focke . 9 "W IL, 215 

8 17 — TFiMdrowal o/ Itcente to 

praettso as a pleader -The Recorder of Jloulioein, 
under s 17 of Act XXI of 1803 had no power to 
^ithdran a license granted by him to plead m the 
Court of Moulmcin * except for any aufficicut 
reason In Xhe uatteb o? Teouson 

[9 B L H , 180 14 W E.. 257 
a 18 

See Adtocate 7 W R , 390 

• as 22, 25— 7?#/Vrffle« lo Utah Court 

•^ExeeuUon f decree —The Recorders conld not 
under Act XXI of 1863 refer for the opinion of the 
High Court questions arising in execution of a decree 
The question must be one m the tiial of a suit 
Bacosta V Cubbie 4 B Xi Ih, A C , 50 

S C Asebubneb r Cctrbie 13 W. B , 27 

I'r THE MATXEE OB SUTQEBIiAND 8 "W R., 47^ 

8 27 

See Atbeal — A cxa — A ct XXI of 1863 
. [7 W R , 608 

1. Apjieal to StQh Court — 

Valuation o/" euii —Where the plaintiff sued to ca 
tablish his right to a quantity of timber, the value of 


[8 B li. R , Ap , 91 17 W B., 243 

2 ands 39— ^ppeaf — Valua 

tion of sutl - The Recorder of hloulmein in trying 
au administratiou suit valued at Rl3 000, found as to 
BCOOO m value of the property claimed that it did 
not exist Die valua of tho amount decreed by him 
aniounted to 117 000 Seld that under Act X\I ol 
1863 ss 27 and 30 the appeal lay in the first instance 
to the Uigh Court and not to the Friry Council 
Hawabi r IbbahimSaeiBiiatDapti 

[6 B L B. 306 
8 C llowAQ Bee v InEAum Sales Bbqx 
DcBAAB . • 13 W R , 393 


RECURRING RIGHT 

See Cases pndbb Limixation Act 1877, 
ABT 131 


EEUEMPTION 

See Cases undeb Equitt of Redemption 
See Cases under Mobtoage— Redemp 
TIOV 

— Suit for— 

See Cases undeb I iviitatiov Act 1877, 
AST 148 (1871 ART 148) 

See Saisette Law Applicable in 

[I L E , 19 Bom , 680 
See Vaiuation oy Suit— Appeals 

P L R , 2 All, 776 
I. Ij R, 13 All , 04 
I Xi B . 16 Mad 326 416 
i>ee Cashs undeb Valuation of Suit- 
Suits, 


RBFfiBBNCB FROM SUDDEB COURT 
AT AGRA 

Establishment of High Court - 

Utters Patent, K IF P 1866 t 37 — fbe Sudder 
Conrt being equally divided refened a case for the 
opinion of the High Court of Calcutta The High 
Court at Agra ]ia\ ing been est&bl sbid lu the mean 
while Beld that the Chief Justice of that Court 
had power to hear nd determine the case Ussx 
Kunwab t Ladu 

[0 B L R., 283 15 W R , P 0 , 18 
13 Moore’s I A , 585 

REFERENCE TO FULL BENCH 


case to a Full Bench In tqe uatieb of the 
rBiraoN of CnUNDEB Kant BnuTTAcaAEiBs 

[B Ih R . Sup VoL, Ap , 43 
S C CiiUNDEB Rant linuxxACnABJEE v Binda 
BUN GauNDsn 'M ooeeejbe 7 W R , 277 

2. Refusal to answer question 

when found not to arise in the case -The 
majority of the Judges of a Full Bench refused to 
answer the quention referred on the ground that 
did no’ ansa m the case Ivdea Chandba Duoab 
V Bbindabun Bibaea 

[7B li R.,P B,251 15-WB.,PB,2l 

3 ■i Power of a single Judge 

sitting alone, to refer a case in which the 
value of the subject matter m dispute doeu 
not exceed R60— ilinnon Court — Pules of the 
Jltgh Court Ch V, Pule 1 Ch VI, Pules 1 and 
S — Slat 24 4 So r,e/ c 109, * 13 — A reference 
to the Full Bench cannot he made by a Judge of 
the Hmli Court sitting alone to hear cases in which 
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EECOED OFEICB, 

— Report from— 

See Evibence— Cbiminai, Cases— Pee- 
TioTJS Coevictions, 

[6 B. li. B., Ap., 15 


BBCORDEE OP MOULMEIIT. 

See Paeties— Adbino Paeties to Soits 
— GEHEEAW ir . . 10 W. E., 86 

See Cases xtnbee Eecoebeb’s Act, 1865. 

See SirPEBiNTENBBNCE OF High Cotjbt — 
Chaeteb Act, 3. 15— Civil Cases, 

[6 B. B. E., 180 

1. Jurisdiction of Eecordera — 

JExecution of decree made by Town Assistant CotH.- 
missioner. —The Courk of the Recorder of Moulmein 
has no jurisdictiou to execute .a decree made by the 
late Court of the Town Assistant Commissiouer. 
Kvanfeti'EE r. Nga Sha Law . 14 W. E., 386 • 

2. Trespass to per- 

sonalty in foreign State - Judicial cognizance — 
(Question of title . — Tresi3as3 to personalty in a 
foreign State (the title to such personalty depending 
upon the right to land iu such foreign State) is cog- 
nizable by the Recorder’s Court, so as to rebut a 
primd facie title to such personalty acquired within 
the Court’s jurisdiction. The Recorder’s Court 
cannot take judicial cognizance of the fact that the • 
country, in which the rights of the party attempting 
to rebut such primd facie title accrued is lawless and 
unsettled, and possesses no tribunal capable of pro- 
nouncing a decision on the rights of the parties which 
the Recorder’s Court could consider as the decision of 
a Court of competent jurisdiction. Although the 
foreign State might be civilised, and have Courts com- 
petent to try the title, the Recorder’s Court would 
have a right in a suit against a party subject to his 
jurisdiction to try incidentally the questiou of title 
■to the land for the purpose of deteriniuing the right to 
the personalty. Sava Loo r, Nga Paw Loo 

[6 W. E., Civ. Eef., 4 

EECOEDEE OE EANTGOOET, 

See Abvocate . . 21 W, E., 297 

See Cases bndeb Recoebee’s Act, 1863. 

See Speehietendenoe of High Cohet — 
CuAETER Act, 3. 15— Civil Cases. 

[ISW.E., 351 

Court of— 

I 

See Sanction i'ok Peosecdtios— Power 
TO ORAET SaNCTIOE. 

[L L. E., 22 Calc., 487 

- -- Decree of. Appeal from— 

See Ai’peal to Piute Copecil— Cases in 
WHICH ArFEAL LIES OR EOT — VALUATION 

OF Affeal , I. Jj. E,, 24 Calc., 30 ; 


KBCOEDER OE EAE-GOON-co«c7«£fe<f. 

^ ■ — — Cause of action — 

Defendant out of the furisdictio}U—Tih.Q Court of 
,the Recorder of Rangoon had no jurisdiction iu a suit 
brought against a defendant dwelling in Surat, 
though the cause ' of action arose in R.angoon. 
Anonymous Case , . 18W.E,, 397 

2. Civil Trocedure 

Code ( Act XIV of 18S2J, s. 16 fcj, proviso — Suit 

for damages for trespass on land and for injunction. 
—The plaintiff sued in the Court of the Recorder of 
Rangoon to recover damages for trespass on land in 
his own possession situate outside the limits of the 
original jurisdiction of the Recorder’s Court ; asking 
at the same time for an injunction rosti-ainiiig the 
defendant from further acts of tresp.iss. Both plain- 
tiff and defendant resided within the limits of the 
original jurisdiction ofithe Recorder’s Court, Held 

(1) that the plaintiff, having alleged that the laud was 
iu his possession, was not entitled to the benefit of the 
proviso to 3. 16 of the. Code of Civil Procedure ; and 

(2) that a suit for damage to land canuot be said to be 
a suit for which relief can be entirely obtained through 
the personal obedience of the defendant, even though 
it may be joined with a c-laim for an injiinctiou; and 
that for the above reasons the Recorder had no juris- 
diction to try tlie suit. Ceisp v. Watson 

[I. L. E., 20 Calc.; 689 

3. — lleference io Sigh 

Court, Calcutta— Lower Burma Courts Act CXI of 
1S89J, s. 42 — Conjlioting decisions — Decision of 
Superior Court — Tower of Beoorder to refer. — The 
Recorder of Rangoon, in a suit tried by him, referi'od 
to certain decisions of the High Courts at Calcutta, 
Bombay, and Madras, which were iu conflict, and, 
not agreeing with the decision of the Calcutta High 
Court, referred the case to the High Court In its 
appellate jurisdictiou. Sell that, as the decisions of 
the High Court at Calcutta are hiudiug on the 
Recorder, ho had^no jurisdictiou to make the reference, 
and that it must be returned. Mahomed Haby r, 
Swee Chbang & Co. . I. L. R., 25 Calc., 488 

[1 0. W. IT., 172 . 


EECOEDER’S ACT (XXI OF 1883). 


jui'isdiction of Recorder— 

liecordcr of Moulmein — District of Amherst,-^ 
Under Act XXI of 1S63, the Recorder of Moulmein 
had 110 power to order execution to issue on a judgment 
of the lato Court of the First Class Assistant Com- 
missioucr of the district of Amherst. In the matter 
OF Ryaw Petee . . 0 B, L. E., Ap„ 16 

2. — Minors Act 

of 1S61J . — Recorders appointed under Act XXI of 
l'SG3 possess all the jurisdictiou relative to minors 
referred to in s. 1, Act IX of )S61, or intended to 

be given by timt Act. In re Hutton 

ro "XTT T? “PAft . 5 


3. — Jiiristiiclion of 

Judge in cases of hank in which he is a share- 
holder , — A Recorder, under Act XXI of 1563, being 
the holder of Bank of Bengal shares, has power to 
dispose of a suit to which the Bank is a party, in a 
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EBCORDBR’S ACT {XXI OP 1863) 

—conclvded 

case of necessity as 'vhen the Commissionei also baa 
shares in the Bank Bane of BenoaTi v Goi.au 
Aziu 12 W B,,185 

4 Suit on jadgmenl 

of Court o/Quee > a Bench — Jn a suit to make a 3 Udg 
menfc passed in the Court of Queen s Bench in London 
the judgment of the Becorder a Court in Rangoon and 
to enforce the said judgment in due form oflawwithm 
the junadiction ot the Court last mentioned it was 
held with reference to s 11 Act XXI of 1863 that 
the Becorder has no junsdictiou to entertain the suit 


diction and the cause of action nut havmg ansen 
within those limits Siktekino Laoop A Co o 
FocsE 9 W H 215 

8 17 — TFithdraical oj I cente to 

jiractiae as a pleader —The Becorder of Monlnoem 
under s 17 of Act- XXI of 1863 had no power to 
withdraw a license granted by him to plead in the 
Court of Moulmcin ‘ except fer any suflicicnt 
reason In tse uatteb o? Thouson 

f9 B L K,, 180 14 W E.» 357 
8 18 

See Adtooatb 7 W B , 390 

88 22, 26— iJe/srf«fl« to Uteh Court 

—Execution f decree —The Recorders could not 
under Act XXI of 186J refer for the opinion of the 
High Court questions arising tn execution of a decree 
The question must he one in the tiisl of a suit 
Dacosta V CoSeis 4 B L It, a C , 50 

S C Asubueneb t Cobbie 13 W B,27 

In the maxteb oE Sutbebiand 9 W it, 47^ i 

B 27 

See ApFBAt — Acia — A ct XXI op 1863 

. [7 W B., 608 

1 — Appeal to Sitjh Court — 

Valuation of auit — Where the plaintiff sued to cs 
tablish bis right to a quantity of timber, tbeTalue of 
which he stated in his plaint to be B1 590 but on 


[8 B L. B., Ap , 01 17 W E., 243 

2 ands 39 — Appeal — Valua 

iion ofsu t The Recorder of hlonlmein m trying 
an administmtiou su t, > alucd at Bl3 000, found as to 
ilCOOO 11 >aluc of the property claimed that it did 
not exist The value of the amouut decreed by him 
amounted to U7 000 Be W that under Act XXIol 
1863 BS 27 and 39 the appeal lay in the first instance 
to the High Court and not to the Fnyy Council 
Hawabi t iDBAuiil SaIiI Bhat Dapti 

[6 B I, E 305 
6 C IIOWAH Bee c Ibbaeiu Saxes Bbop 
D uPiEE . • 13 Wit, 393 


BECUERIITG RIGHT 

See Cases undee Limitation Act 1877 
ABT 13 > 


REDEMPTIOlT 

See Cases uneeb Equixt op Redemption 
See Cases dndeb MoETaAOE— B edemp 
IION 

Suit for- 
ces Cases uhdeb Iiuitahoi Act 1877 , 
ABT 148 (1871 ABT 148 ) 

See Saiisette Law Applicable in 

[I L B , 10 Bom , 680 

See Valuation oy Suit— Appeals 

[I L B , 2 All , 778 
LI. S., 23 Alf 94 
L L B , 16 Mad 326 415 
See Cases undbb Valitation op Sht— 
Suits, 


RBPSRENCB PROM BUDDER COURT 
AT AGRA 

Establishment of High Court - 

Letfera Patent if U p 1866 i 37 The Sudder 
Co irt being equally divided leferred a cate for the 
opinion of the H gh Court of Calc tta The High 
Court at Agra luviug been establ si ed lu tl e mean 
while Held that the Chief Justice of that Court 
had power to hear ind determine the case Udex 
Kunwab I Ladu 

[6 B L R, 283 16 W B , P C , 18 
13 Moore’s I A , 586 


REFERENCE TO FULL BENCH 

1 Power of one Judge to refer 

— Wheu the semor Judge of a Divis on Bench of the 
High Court composed of tno Judges passes an order 
wb cb he iitends as a final judgment in a case the 
junior Judge cannot of his ovn authority refer the 
case to a Full Bench In the mattes op the 
PETITION OP CuuxDEB Kant Bhuxtachaejbe 

CB L R , Sup VoL, Ap , 43 
b C CnCTNDEB IvANT Buuttaciubaes e Binda 
BUN CuUNDEB Moosbujee 7 W R , 277 

2, Refusal to answer question 

when found not to arise in the case —The 
majority of the Judges of a IJull Bench refused to 
answer the question referred on the ground that it 
did no*- arise lu the case Indba lhandba Bugab 

r BrindabUn Bihaba 

[7BLR,PB,251 15-WR.,FB,21 

3 Power of a single Judge 

sitting alone, to refer a case in which the 
value of the subject-matter m dispute does 
not exceed RSO— Court—Uulea of the 
Bgh Court Ch r Buie 1 Ch VI Buies 1 and 
6 — 24J 2o Vicl c 109 a 13 — A reference 
to the Full Bench cannot be made by a Judge of 
the Hich Court sitting alone to bear cases in which 
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EEFEREWCE TO FULL BElSrCH 

— continued. 

tlie value of the subjcct-inattei' in dispute does 
not exceed R50. Kabu MoNDBii c. Chobisi Mtobik 

[I. L. E., 25 Calc., 896 

NATXT MAHBAB V, BADAIi Moimck 

f2 C.-W.K’.,405 

4, Question referred 

not answered on the ground that it did not arise in the 
case. Gibish Chandba Lahtjev r. Paeie Chand 

[B. L. E., Sup. “Vol., 603 

Gopab Chondeb Rot v. Gooeoo Doss Rot 

[B. L. E., Sup. Vol., 764 note 

See also Ram Kakth Chowdhet v. Bhitbas 
Mohan Biswas, per Peacock, C.J. 

tB. L. E., Sup. Vol., 25 ; W. E., E. B., 183 

See Kietee Naeaik Chowdhet v. Peotae 
Chcnbee Bheooah . . W. E., E. B., 128 

5. Kemp and Mac- 

PHEESON, JJ., were of opinion that the first question 
referred did not arise in the case, and therefore should 
not have been -answered. Peosonno Coomae Pab 
Chowdhet V. Kotiash Chundee Pai. Chowdhey 

[B. li. E., Sup. Vol., 759 
2 Ind. Jup., It. S., 327 : 8 W. E., 428 

Difference of opinion, be- 
tween individual Judges— Pj-ticifjce.— A ques- 
tion arising from a conflict of opinion between 
individual J udges is not, properly speaking, the sub- 
ject of reference to a Pull Bench. Raj Koomae 
SiNOH V. Sahebzada Rot . I. L. E., 3 Calc., 20 

7, Practice — Regular appeal — 

Special appeal.~Oii a reference to a Pull Bench 
from a special appeal, the Pull Bench will decide the 
special appeal ; but on a reference from a regular 
appeal the Pull Bench will only decide the point 
referred, and send the case back to be dealt with 
by the Bench which made the reference. Supdae 
Reza V. Amjad Am 

[I. D. E., 7 Calc., 703: 10 C. L. B., 121 

8, Potcer oj Full 

Bench to send case lack to referring Bench for 
final disposal—Migh Court, Appellate Side, 
Oh. V, rule 5 . — ^The language of rule 5 of Ch. V 
of the Rules of the High Court, Appellate Side, 
relating to references to the Pull Bench in criminal 
mattei’s is sufficiently wide to enable the Pull Bench 
to send a case back, with an expression of opinion 
upon the point of law raised, to the Bench which 
referred it for final disposal. In the mattee oe 
Abdtie Rahman . . I. L. E., 27 Calc., 839 

Abdtje Rahman r. Embeess . 4 C. W. N., 656 

and per Maceean, C,J„ in Nemai Chattaeaj 
t). Embeess .... 4 C. W. IT., 645 

9 , Matter not decided in order 

of reference— itmifaitoit Act fXF of 1877J, 
sch. 11, art. 61 — Statement of account unsigned — 
Cause of ac-item.— The plaintiffs claimed on a state- 
ment of account in writing dated the 18th October 
1877 •> this statement of account was not signed by the 
dofeudant. The date of the institution of the suit 
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— concluded. 

was the 30th September 1880. A Division Bench of 
the High Court held on the appeal on the case com- 
ing up before them on the 18tb October 1877 that 
the suit was not based upon any e.xpresB contract 
made between the parties ; that the transaction which 
took place on that date did not constitute an implied 
contract ; and that therefore these coutentiona 
wei’e uot open to the plaintiffs, but the Court referred 
the question whether the plaintiffs’ claim, so far as it 
was based on the statement of account on the ISth 
October 1877, fell within art. 64, of sch, II of 
Act XV of 1877. Held by Miiteb, Pbinsep, and , 
I McDonebe, JJ . — That the question referred was 
a matter of limitation arising iu the case which 
had not been decided in the order of reference,' 

I and without such a decision the case could not be 
! disposed of ; and as to that point, that the statement 
[ of account, not being signed by the defendant, did 
I not fall within the terms of art. 64, of sch. II of 
Act XV of 1877. Held by Gaeth, O.J., and 
Tottenham, J . — That the Division Bench, having 
held that the transaction afforded no basis for a suit,, 
had disposed of the case, and the question referred 
was therefore immaterial. Dukhi Sahit v. Mahomeh 
Bikhh 

[I. li. E., 10 Calc., 284; 13 0. L. E., 445 

10. Mattel' not decided in or 

made the subject of reference— ^1/aiii'er for 
aecision hg Full Bench. — Per Ttbeeib, Ji, that in a 
reference to the Full Bench the only matters which 
can legally be attended to are the cases referred, and 
it is not competent for the Pull Bench to review 
or pronounce judicial opinions upon the Court’a 
judgment in cases which have been finally decided 
and not made the subject of reference. Jagrain 
Has V. Narain Lai, 1. L, R., 7 All., 857, and 
Afzal-un~nissa Regain \.AIAI{,J,L. R., 8 All., 85, 
•followed and explained. Jadu Rai v. Kanizak 
Husain . . . I. L. E., 8 All,, 575 

EEFEEEITCE TO HIGH COUET- CIVIL 

CASES. 


See Civil, Pboceduee Code, 1882, s. 244 
— Questions in Execution op Deobee. 

[I. L. E., 11 Bom., 67 

See Distbiot Judoe, Jueisdiotion oe. 

[I. L. E., 11 Mad., 36 

See Mamdatpabs Cotots Act, s. 17. 

[1. L. E., 14 Bom., 371 

See Peaotice— CiviD Cases— Reebeencb 
TO High Coubt. 

pc. L. E., 21 Bom., 806 . 


See Recoedeb oe Eanqoo.v. 

[L L. E., 26 Calc,, 488 

See Recobdee’s Act, 18G3, ss. 22, 25. 

[4 B. L. E., A. a, so- 
la W. E, 27 
9 W. E, 478 


See Review— Obpebs subject to Bk- 
view . . I. L, E., 10 Bom., 68 
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BEFERENCB TO HIGH COURT— CIVIL. I 
CASES— continued 

See BiOUT to Beoiv . 13 B Ij B., 1^ 
See Cases iindeb Ssiaia Cause Coimr, 

MOECSSlt — PSACTICB AlTD PEOCEDUan 

— Reeebesck to High Coubt 

See Cases ckdbb. Suall Cause Couht, 
Pbesidenct Towhs— Phacticb ahd 
Pbocedtjeb— Reteeencb to High 
Cocbt 

, See Stamp Act, 1879 s 60 

[I lu R. 15 Mad , 258 

1 Question for reference— 

XXIII of JS6J, j 2S — Queetton uruiny o» applt 
eahon for reneic— S 28 Act AXIII of 1861. 
xoiTtly autliorizcd the reference of Bueli questions &b 
night arise in the tnal < f the suit and not of questions 
arising QTi an appUcation foi a review of judgment 
which canu t iu any sense be cos&idcied as the tnal 
of a suit BoNOUALiy i)EO V Hau Sodoi Cauc 
HBBBCTir 17 W R., 05 

2. Queetion drtctnjr 

OH apphealxon for r<i<eie*^A leference cannot be 
node upon an application for a revievr of judgment 
-TAUJt ilOBDAl. V Watsok A Co 17 w R , 84 

5 ■ ■■■ — - Qrier made on 

application for produ/e^-Couri of concurrent jur t 
diction— ceeiion Act (X of 1S65J, it lB2t 264 
~CocIe of Cxcil Procedure (Xct V oj 1877),* $17 

The order mode by a District Judge on an appU 
cation for probatCj act being a final order, cannot be 
referred for the opinion of the High Court under 
a 617 of the Code ofCivilProccdure ButtheCourt 
will, uuder certain circumstances cotcrtaiu sueb an 
application, as a Court of concurrent jurisdictioa, 
under 8 264 of the Succession Act Ik xbb uattbb 
OP hlONOnUB MOOKEBJEB 

[I L R., 6 Calo ,766.7 O.L Il.,228 

4 Cicif Procedure 

Code 1977, a 6i7 — Cate tn toluch theft ttnoappeal 
— It 18 only when a matter cannot come before tbe 
High Couit as a Court of appeal that a ref erence can 
be made under b 617 of tbe Civil Procedure Code 
(Act X of 1877) Kbishba Nath Sibcab v Ram 
Kuuab Db 7 C Xi R , 144 

6 Ctttl Procedure 

Code, 1S32 e 617 — Ftnal decreeoi order— AMun* 
sif, being of opinion that lie had no jurisdiction to ai' 
tertam a particular suit, made an order returning the 
plaint for presentation to the proper Court An ap« 


to the Uigh Court under s CI7 Held that, ina8> 
much as the order of the Muutif was not a final 
decree m the suit, and any order of the Judge lU 
appeal di posing of the plea of jurisdiction would not 
amount to a ' final" decree within the mcaniog of 
8 G17 of the Civil Procedure Code, the High <Miii 
had not junsdictiou to cntertaui the reference Bam 
THUL r Duboa . L ik R., 7 AIL, 816 


REFERENCE TO HIGH COURT— CIVIL 
CASES — eonfinued 

6 — Cml Procedure 


n a 

the dccisioa of the High Court under s. 617 of the 
Civil Procedure Code (Act XIV of 1882) except 
where the decree is final Obientai I oan Associa 
T iox » Hatch I L R , 17 Bom , 736 

7 Civtl Procedure 

Code, 1882 s 6l7 — Stay of execution— Amount of 
teevrxty required on pran/mp stay of execution. 
Question at to — The defendant m a redemption suit, 
gainst whom a decree bad been passed, appealed to 
the High Court which on liis application granted the 
usual stay of execution pending the appeal upon 
security being givtn by him The Suboidiuate Judge 
feeliug doubt as to whether the actual value of the 
propertv or tbe value stated in the plaint should be 
regarded in fixing the security referred the case to 
the High C urt under B 617 of the Civil Piocedme 
Code (Act \IV of 1SS3) evenassu i mg that 

section to apply to a proceeding of th s kind undei 
8 C4 ,tbat CO reference would he under s 617 of the 
CiTiI Proeeluie Code The qucslion as to tbe amount 
of the security vras a question relating to execution as 
contemplated by s 244 of the Code, and therefore 
an order determining that question would be appeal 
able under s 2 of tbe Code Ishwasqab i Ciiuua* 
8AUA Mababuai L L. B , 12 Eom , 80 

8 " — '■ — — — Liff'erenee of op\. 


iH THE MATTES OT PUBHA CHU^DEB PaB 

[4 C. -W IT , 389 

8 Ciiil Procedure 

Code, JS82, * 617— P/eatfer — Profetetonal conduct 
— S 617 of the Code of Ciril Procedure (Act \1V 


for refusing to act on behalf of Ins client after 
receipt of retaining fee On appeal the District 
Judge referred the matter to the High Court under 
8 617 of the Coda of Civil Procedure (Act \IV of 
I8«2) Held that tho inquiry into the pleader’s 
professional conduct was of a divciphuary, and not 
Utigiouf character The fact that an appeal la> 
from the Subordinate Judge to the District Judge 
did not make it litigious. In such an caquirj? no 
reference could properly be made under s. 617 of 
Act XI\ of 1982 Ieshtabt Nabatav Adaekab 
c D*souzA I. L. B,, 12 Bom , 78 

10. — ' — Cirtl Procedure 

Code C16S2), t 646A — Seference of cate lefore 
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EUFEBEITOE TO HIGH COURT— CIVII, 

C A SE Q— continued. 

judgment. — A reference to the High Court which 
applies to a case before juderment is not authorized 
by s. 646A of the Civil Procedure Code. Diwaiebai 
V. Sadashivpas . I. L. E., 24 Bom., 310 

H. Civil Procedure 

Code, s. 648 B — Pejerence hy District Judge of 
proceedings in Small Catise Court attacked for 
want of jurisdiction. — Before a District Court can 
make a reference under s. 646B of the Civil Procedure 
Code, it must be of opinion that the subordinate Court 
has erroneously held upon the point of jurisdiction 
in regard to the particular suit before it, and that 
therefore the matter is one in which the interference 
of the High Court should- be sought. The word 
“shall” in s. 646B, el. (1), is not mandatory, but 
directory. Mapan Gopap v. Bha&wan Das 

[I. li. R., 11 All., 304 

12. Civil Procedure 

Code, 1882, s. 646 B — Deference where appeal lies 
to lotver Court — Case in which jurisdiction of 
Small Cause Court is doubted. — A suit to recover 
a sum of money as payable to the plaintiff under an 
award which was contested was filed in a subordinate 
Court on the small cause side. The Subordinate 
Judge returned the plaint, being of opinion that the 
suit was nob cognizaljle by a Court of Small Causes, 
'ihe plaint was then presented in the Court of the 
District Mnnsif as an ordinary suit, but the District 
Munsif I’eturned it on the ground that the suit 
was cognizable by a Court of Small Causes. The 
plaintiff then applied to the District Judge to submit 
the record for the orders of the High Court. ffeld 
that the District Judge was bound to submit the 
record to the High Court under s. 646B of the Code 
of Civil Procedure on the requisition of the plaintiff, 
although the plaintiff might have appealed to the 
District Court against the order of the District 
Munsif. SiusON V. McMasteb . 

[I. L. R., 13 Mad,, 344' 

13. ' — Civil Procedure 

Code, s. 646B ^ Civil Procedure Code Amendment 
Act (VII of 1888j, s. 80 — Provincial Small Cause 
Court Act (IX of 1837 J, s. 16 — Power of High Court 
on reference under s. 646B. — Hotwithstandiug s. 16 
of the Provincial Small Cause Courts Act, the High 
Court has, on a ease being submitted to it under 
s, 646B of the Civil Procedure Code, full power to 
consider the matter of jurisdiction or to deal with it 
on the merits, so as to do substantial justice without 
putting the parties to the c.vpense of a fresh trial. 
SuBEsn CiinNDEB Maitba V. Kbisto Eangini DA3I 

[I.B, R., 21 Calc,, 249 

14. - - - -Ajmere Court Be- 

gulation (I of 1877 J, s. 18 et seq.~ Iteference 
by Commissioner of .-ijmere — Powers of Hiyh Court 
— Jurisdiction. - Held that, where a point of law or 

a question as to the construction of a docrimont is I 
referred to the High Court by an order purporting to 
he made under s. 18 of tho Ajmerc Courts Regulation, 
the High Court cannot consider whether the point 
referred arises in the case in which the refevcjico 
before it has been made or not ; hut its functions are 


EEPEREHCE TO HIGH COURT-CIVII, 
CASES — concluded, 

limited to pronouncing an opinion on any point which 
may be so referred to it. Kalian Mab r. Ram: 
Kishek . . . I. L. R., 21 All., 163 

REPEREHCE TO HIGH COURT— CR I- 
MIE-AIi.CASES. 

See Coens EB . . 9 B. L, R., 417 

[I. Ii. R., 1 Bom., 84 
See Pbeabek — Appointment and Ap- 
peabanob . . 6 B. U, R,, Ap.,"46 

[17 W. R., Cr., 37 
See Pbactioe— Ceiminab Cases — Re- 
pebence to High Cobbt, 

[I. Ii, It., 18 Calc., 186 

See Right to Begin . 9 B. L. R., 417 

[20 W. R„ Cr., 33 

I. L. E., 8 Bom., 200 

See Cases dndeb Veedict op Jury— 

' Power to interfebe with Verdicts. 

[I. L. R., 19 Calc., 380 

for confirmation of sentence of 

death. 

See Ceiminab PeooUdiiee Codes, s. 374. 

[5 N. W., 130 

See C'rijiinab Peooedurk Codes, s. 376. 

■ ri. L. R., 1 Bom., 639 

19 W. R., Cr., 57 
2 C. W.3Sr.,49 

Right of— 

See Ofpenoe before Penal Code. 

[I. Ii. R., 1 All., 599 

1 . 'Discretion of Magistrate — 

Criminal Procedure Code, 1872, s. 2l>6 . — A Magis- 
trate should, under s. 296, Criminal Procedure Code, 
c.Ycrcise a discretion as to whether he will refer a case 
to the High Court, and is not bound to refer every 
case in which he may detect an error. 3 TV. P., Cr., 
Let, 5, e.vplaiucd. Hibaehn Chhndeb Dass v. 
Bbuqqobutty CHcriiN Chattbrjeb 

[20 W. R., Cr., 40 

2. Power to refer — Power of 

Joint Mayistrate — Criminal Procedure Code, 1861, 
s. 434 . — A Joint Magistrate of a district had no 
power to make a reference to tho High Court under 
a. 434 of the Code of Criminal Procedure, Such 
references can bo made only by the Sessions Judge or 
by the Magistrate of a district. Queen r, CiiooRA- 
MoNi Sant . . 14 W. R., Cr,, 25 

3. Power of Magis- 

trate — Case heard by Sessions Judge . — One of two 
prisoners, who were tried jointly before a Bench of 
Magistrates on the complaiut of the District Magis- 
trate, appealed to tho Sessions Judge and was ac- 
quitted. The District Magistrate thereupon, under 
as. 296 and i97of the Criminal Procedure Code, 1872, 
triuismitted tho proceedings ill tho ca.so to tlie High 
Court, and asked that they might be quashed on the 
ground that there had been a failure of justice, 
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EEFERENCB TO HIGH COURT— CEI- 
MIITAL CASES-co»;«nuerf. 

Seld that the ling strate was not tompeteat to rrfer 
the pioeeedings of a superior Court to the H^h 
Court In the mattee oe Datji' 

[8 C.E B.,24S 

4. Power of Magu 

iraie— Order of Appellate Court — Crtmtnal Proce 
dure Code (Act X of 1872), s» 295, 296, and 297 ~ 


the mattei to the High Court under s 297 of the 
Code of Ciinainal Procedure Setd that the llagis 
trate had no power ti make such a reference Ik 
THE JIATTEE OP THE PETITION OP RAM LaL EmP 

SEES t Bam Lall I. L. B*t 8 Ualc , 876 

S • Practice — Crtmx 


a miscarriage of justice in the Court of Session 
should not report the case to the High Couit for 
orders under s 438 of the Criminal Procedure Code, 
but should conmumeate with the Public Prosecutor 
as to the case in which ho thinks such miscarriage 
has occurred and luiite his assistance to novo the 
Court with regard to it. QUEEN'EMPEBsa « Sdbes 
SiNsn . L L. R , 8 All , 382 

8, — — ' — Proee^ 


on appeal, except m very special cases Queen* 
Timprets v, Shere Singh, 1 Z It , 9 All, S$2, 
referred to Qofen Empsess • Zoo Smon 

(I. L. B , 10 AIL, 148 

7, — Cnmtnal Proce* 

dure Code (1882), « 488 — Potcer of the Putrid 


8 438 read With s 435 of the Criminal Procedure Code 
upon a District Magistrate to make a reference to the 
High Court refers clearly to a “piccceding hefoic 
any infeiior Criminal Court.” By the words "or 
otherwise” m 8.438 the legislature never intended 
to give to a iltgislrate the power to question the 
propriety of a judgment or sautence by a snpenor 
cnmlnal authority , nor by the use of the woids"oT 
which has been reported for orders ” in s 439 could it 
have been intended that such report might be made by 
an inferior cnminal authority with respect to a pro- 
ceeding by a superior authority Qceph Empbe'is v 
Eabam&i . . I. Ij. H., 29 Calc , 250 

8. — • Cnntnal Prote* 

dure Code (1882), s 433 — Potcer of the Ptttnd 
ilaqxttraie to refer to iheQxqh Court a cue i» 


EEI'EREITCB TO HIGH COUBT-CBI- 

WTHAE cases — continued 
Court a case m which the Sessions Court has, under 
I 123 of the Code, refused to confirm his order under 
s 118 If the District Magistrate, as the officer 
responsible for the peace of his district, is dissatisfied 
with any such order, his pioper course is to ask the 
Public Prosecutor to move the High Court for the 
revision of the same QoEEN EjJPBess r Jahavdi 
{;i L E,23 Calc, 240 

0 — Crtmjflal Proce* 

dure Code, 1882, t 307 — Dufg of Seesxone Judge 
at to referring case* tried ii iM a Jury —The discre- 
tionaiy power to refer cases conferred oa Sessions 
Judges by Criminal Procedure Code, s 307, should 
always bo exercised when the Judge thinks that the 
verdict IS not^supported by the evidence Queen 
EuPBBSS r Gueutadu I Ij, R , 13 Mad^ 343 

10. • Criminal Proce 

dure Code, 1882, s 307— h eference necejtary for ends 
of justice , — A 1 eference under g 307 of the Criminal 
Procedure Cede should be made when the Judge is 
"clearly of opinio i” that he slmuld do so for the 
cuds of justice Subja Kubmi r Queen EueuESs 
[I L. R , 25 Gale , 665 

11 Criminal Tract' 

date Code, 1893, s 2b9,el 8, and e 807— Trial bg 
jury of an offtme iriatle mth the aid of assessors 
— The accused was tried by a jiirj on four charges 
(1) forgery (2) using a forged document, (3) criminal 
misappropnation, and (4) ittcmptiug to use a forged 
docuiuenC as genuine The jur^ returned a uuani^ 
mous verdict of ■' not guilty ” on all the charges 
The Sessions Judge agieed with the jury In their 
verdict on the 1 st, 2nd. and 4th charges hut he differed 
from them on theSrd chaige, which was criminal mis* 
appropriation This offence was not triable by a jury. 


from it, referred the case to the High Court under 
8 807 of the Code Ifeld that, although the prnce 
dure of the Sessions Judge was irregular, the tnal by 
jury most be accepted as legal aud the case as one 
that could be referred to the High Court uudor & 307 
of the Criminal Procedure Code QUEEN.rMPBEss r 
Jatbam HABiBnAi I. Xj R , 23 Bom , 898 

12 - — - - ■ Code of Crtminal 

Procedure ( Act V of I89s),ts 360i307-~ Perdtet of 
a jury, Acieptance of, bu Sessions Judge — Ptference 
to High Court for decision on <t reconsideration of 
eerdtcl — Sessions Judge, Power of. — It is not open to 
a Sessions Judge, when he has once accepted the 
verdict of the jury aud has postponed the case for' 
paaaiQg sentence, to reconsider his order and to refer 
the case to the High Court uuders. 307, Criminal Pro- 
cedure Code, but he must pass sentence on the persons 
awaitmg sentence on the verdict Queen-Cmebess 
r. MoJAQUb Rahman . 4 C. W. If., 683 

13 Modo of reference— Criminal 

Procedure Code, 1861, s 431~Seasons for refer* 
e»et bg Judge — A Sessions Judge, m refemug a 
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BEPBEENCE TO HIGH COUBT— CBI- 

MPDfAE CASES— (■•oji/wiuetf, 

ciiso uluk'p a. I'.M of Uu; Code of Criiniual Proccilui'c, 
bhoulil alatc loasona of bia own for the reference, :iiul 
not merely send up tlio rensons wliicb mny hivve been 
left by bis predoccaaay. Ibvrooi, NASll'iO e. Bucu- 

1.00 CiJOWKm;»A» . . 10 W. B., Cr., 60 

14 ^ Critninul I^roce- 

dure Code fAc^ V of 1S93J, s. 307 — Foicer of 
Judge indcttliiig tvUh ev{deiice.~ln making a. re- 
ference under a. 307 of the Code of Criminal Pro- 
cedure the Sesdons Judge is limited to the cvideuco 
at the trial which was before the ^nrv. QoUBS-Km- 
I’liuss c. J.tocu Das . I, L. B., ^7 Calc., 205 

[4 C. W. E; 120 

16. Quoation aa to validity of 
'COm.mitmont— Criminui Procedure Code, 1372, 
3 , 20G — Power nf Sciiions Court to at aside com- 
mitment- 'I he Court of Session has no power to set 
aside a commitment made under its direction. If 
it doubts the legality of the commitment, it should 
make a reference to the Hiuh CouU. In tiiu Mat- 
TKi£ 01 ? Tin: vuTiTioN OP IIassan Baza Kuan 

[7 N. W., 211 

18. Order contrary to laiv- 

Sessions Judi)e~-Cr\m!nal Procedure Code, 1S72, 
S'. 230. - Where a Sessions Judge considers that a 
judgment or order is contniry to law, or that the 
punishment is too severe, ho should rei>ort the pro- 
ceedings to the High Court in the manner prescribed 
by the circular order of loth July 18G3, which is 
' a*pplical)lo lo references under s. -.iOd of the’ Code of 
Criminal Procedure, 1872. Rajkisto Paul c. Nit- 
TYANUND Paci . " . .20 "W. K., Cr., 60 

17 . Question of jurisdiction. 

pending trial— B^erenee under s. 296 of Act AT 
of 1872 by Court of Session,— A Court of Session, 
after it Invd asked the assessors their opiuiou in a case 
'which was being tric'd by it, suspended the trial of 

the case and made a reference to the High Court 
under s. 2915 of Act X of 1872, on a question of 
jurisdiction which had arisen in the trial of the case. 
Seld that it was not intended that that section 
should be so used, and the Court of Session must 
dispose of such question itself. EilPKESS OP India 
V. Bhdp Sis&n . . I. E. B., 2 AIL, 771 

18. Question of sufficiency of 

evidence — Crimtind Procedure Code, IS61, s-434. 
— S. 4f3‘i of the Code of Criminal Procedure, 186i, 
contemplated reference to the High Court in cases 
where the sentence or order is contrary to law. 
A case whei’o a Magistrate bad convicted of an offence 
on the evidence of one witness whom he considered 
■credible was held not a proper subject of reference to 
the High Court. Queen v. Bindu 

[8 W. E., Cr., 00 

19 . Power of High. Court on 

reference — Criminal Procedure Code, 1882, s. 434. 
— The power exercised by a Court sitting as a Court 
to decide questions of law reserved iu criminal cases 
under s. 4)34) of the Criminal Procedure Code (X of 
1882) is the power of review, aud the Court is a 
■Court of Eefereuce and Eevisiou. Queen-Empbess 
V. Appa Subhana Mendre I. L. B., 8 Bom., 200 


BEEEBENCE TO HIGH COUET-CBI- 

AIIJSrAL CASES-con/«HU«J. 

20. Reference made 

without jurisdiction.— a reference msidc with- 
out jurisdiction, the High Court has no power to 
act in considering the merits of the case on the evi- 
dence. QOEES-EMPUEsa e. .Mojaudu Raujian 

[4 C. W. H., 683 

21. Criminal Proce- 

dure Code { Act .V of IS72J, s.406 ; f Act XoflH72J, 
3. 197 - Grounds for non-interference — Gocernment 
orders as to tribunal for trial of officials — JLTay/s. 
Irate, Jurisdiction of.~lii 1800 the Collector of 
Ganjam reported to the Board of Hevenue a charge 
of bribery, etc., against a Sub-Mugistnite and re- 
ceived directions to send the case for trial to some 
Magistrate other than himself, or the Principal Assist- 
ant Magistrate. Ho accordingly sent it to the Senior 
Assistant Magish-atc of Bcrliampore; the accused 
was convicted, but be appealed to the Sessions Judge, 
wh-i held tluvt the Magistrate had jurisdiction to try 
it, hut reversed the conviction on the merits. The 
Govenimunt did not appeal against the acquittal of 

I the accused, hut the District Magistrate refen-cd to 

! the High Court the question whether the Magistrate 
liad jurisdiction. Held, on the reference, that it 
was not a oise for the interference of the High 
Court, because (1) it was not shown that the Magis- 
ti-ate had acted without jurisdiction; (2) Govern- 
ment had not appealed against the acquittal by the 
Sessions J udge who had tried and determined the 
question of jurisdiction. Queen-E.mpress r. Ranga 
Rau . . . . I, L. E., 15 Mad,, 36 

22. — — — Itleyality inpro- 

ceedidys — Criminal Procedure Code, 1861, s, 434 . — 
The Court can only interfere under s. 434, Code of 
Criminal Procedure, when there is some illegality ' 
iu the proicediugs of a lower Court. Queen v. Jon 

I Kisuen Lall . . .12 W. E., Or., 46 

I 

23. Criminal Proce- 

dure Code, s, 307 — Trial by jury — Verdict of ac- 
yuitlal — Hiyh Court’s power of interference with the 
verdict of a jury, —la a c.aso referred under s. 307 
of the Criminal Procedure Code (Act X of 1882), the ' 
High Court will uot, as a rule, interfere with- the 
verdict of a jury, o.vcept when it is shown to be 
clearly and manifestly wrong. Queen-Ejipeess v. 
Mania Dayal . . I. L. E., 10 Bom., 407 

24. — Criminal Proce- 

dure Code, s. 307 — Powers of High Court under 
s. 307 — Criminal Procedure Code, ss. 418, 423 (dj. 

— No trial can be, legally speaking, concluded until 
judgment aud sentence are passed, and the trial of a 
case referred by a Sessions Judge_to the High Court 
under s. 307 of the Criminal Procedure Code remains 
open for the High Court to conclude aud complete, 
either by maiutaining the v erdict of the jury and caus- 
iug judgment of acquittal to be recorded, or by setting 
aside the verdict of acquittal, and causing conviction 
and sentence to be entered against the Accused. The 
provisions of s. 307 of the Criminal Procedure Code are 
not in any way cut down by ss. 418 and 423 ; and the 
High Court has power, uudev s. 307, to interfere with . 
the verdict of the jury where the verdict is perverse 
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eefeeence to high court— CBI- 

MINAL OASES— co»cZu(/f(f. 
or obtuse, and the ends o£ justice requiio that such 
perverse finding should bo set right The power of 
the High Court ja not limited to interference on 
questions of law, t e , misdirection by the Judge, or 
misapprehension hy the jury of the Judge’s directions 
on points of law Qoee'i EiintEBS n. M6 Cartdt 

[L L. R , 9 AU.. 420 

25. - — Quesiioa as t‘> 

credibility of loitnesses— Criminal Vroeedare Code, 
1S61, s 434, — S, 434 gave the High Court no power 
to interfere in a case where the difference of opinion 


" [18 W, E , Cr , 7 

In THE MATTER OP RAMDHTJS MuSDEE 

[18 -W R., Cr., 39 

28. — Cnwtnai Proce- 

dure Cede, 1872, s 296 — ^cquxttalhif 3iagistra(e — 
IVlien a Magistrate, having called on the prisoners f r 
their defence, takes the evidence of a witness and 
finally acquits them of the charge, the High Coart 
had no power to interfere upon a reference made to 
it under s 290, Act X of 1872 OsHor IBLI v 
Modho^Sheise , « 19W. H,Cr,55 

27" • Criminal Proee* 

dure Code, 1872, t 296— Order of Zlagittrafe reject- 
. 'eiled property 

efercnce under 
0 loterfere With 
• ' spplicatioa for 

been sold some 


suit against the’ Government I» the uaxteb op 
TEE PtTlTlOH OP GEEMUHDEB SIKOH 

[23'W,R., Cr,30 

28, - — — laleing up on 

reference cate lahtre sentence of imprisonment had 
expired — ^Vhere the impiisonment awarded on a 
summary conviction before a Magistrate bad already 
expired, the High Court declined to go into the caso 
ou a r ■ • 

would 

because ^ 

the prisoner would be put to (be risk of being tned 
again for the offeuco with which he Lad been cbaigcd 
hOFiL Dolai t Kandai Zess^ 

[24 W. H, Cr., 71 

29, Right of coimsel to be 

hearu — CninmaZ Procedure Cede, 1872, e 296.— 
Coui Bcl cannot clai»i as of right to bo heard cn a 
reftrtnee to the High Court under s 296 of the CrimU 
nal Fiocedure Code. Reo. t Dbtama 

[L Ii. R , 1 Bom , 64 

See Anoelo r. CAEOiiL 8 B. L. R., 417 


REFORMATORY SCHOOLS ACT (V OF 
1876) 

ss 2, 7. 

See Maoisteatp, Jueiswciiow op — 
PowEEs OP Magistrates 

[L L. R., 12 Mad , 04. 


cedure Code (Act X of 1872J, s 318 — The accused 
nas convicted of the offence under s 457 of the Penal 
Code by the Deputy Magistrate of Bansal, who found 
that the accused w as a boy of fourteen or fifteen years, 
decidedly under sixteen, and passed the following 
urdei “ I find Ahmad All, boy, guilty of house break ■ 
ing by night for the purpose of committing theft, 
and lusteadofbeingimpnsonedin tbejail under s 457 
of the Penal Code, I direct, under s 399 of the Ciimi* 
nal Procednie Code and s. 7 of Act V of 1876, that 
Ahmad Ah be confined in the Calcutta Reformatory 
for two ycims fur training in some branch of useful 
industry" Seld that the order coull not be sus- 
tained under s 7 of Act V o{1876, asthat Act bad been 
repealed befoie the date of the cider and tbo commis- 
sion of the offence, nor under s 8 of Act \IlIo! 1897, 


present Criminal Procedure Code (Act \ of 1882) 
must also be held by virtue of s 3 of the Code to bai e 
been repealed m the provinces including Bengal, to 
which Act V of lb7C was extended The repeal of a 
statute repealing another statute docs nob revive the 
repealed statute The law in India, as embodied in 
8 7 of tbeGeneral Clauses Act (X of 1897) is the same 
asthelaw ID England Queen-Emprest v Madasamu 
I L.R ,12 2Iad , 94, and Queen Etnpresi v ifanaji, 
I L R, 14 Bom , SSUtexercd. to and appiovedof- 
Dbptjtx Legal Remeubbamibb r Ahmad Ali 

[L L R . 25 Calc , 383 

2C W-N.,!! 

s. Magistrate' e dutg under that 

section to aseerlatn the prisoner's age— Nature of 
proceeding under that section — Sigh Courl’epotcer 
of reusing such proceeding — Cnininal Proteduie 
Code (Act AT of 1682J, ss 4 and 433 — Judicial 
proceeding — A Magistrate acting under s 8 of tbo 
Reformatory Sclools Act (V of 1676) is bound to 


to find that the pnsoncr is nndcr a particular age 
Undrrs 8 of the Act, evidence mav be taken by tho 


the meaning oi ss 4 and 43S of the Code of Criminal 
Pioccdnre (Act X of 1882). The High Coart U 
therefore competent to exercise its revisional junsdic- 
tiou in such cases QuEB>-EMrBEss « Mahaji 

[L L.R, 14 Bom., 381 
11 A 
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BEPOEMATOBY SCHOOLS ACT (V OF 

1876) —concluded. 

1, — s. 22-4-Gove)‘nment Notification 

(India) No. 173 of the Idth March 1S89 — Sentence, 
— Where a boy over fourteen, but otherwise of 
uncertain age, was ordered upon conviction by a 
■ Magistrate to be detained in a Eefonnatory School for 
two years , — Eeld that such sentence, having regard 
to the rule made by the Governor-G eneral in Council on 
the 14th March 1889 under s. 22 of Act V of 1876, 
was illegal. The proper course for the Magistrate to 
have adopted with reference to the above-mentioned 
rules was to have ascertained, as near as might be, the 
exact age of the offender and sentenced him to a 
specified period of detention, which should be that 
elapsing between his conviction and the attainment by 
him of the age of eighteen years. Queen-Euthess 


V. N AS. AX'S . , . L L. E., 15 All., 208 

2. — Reformatory Schools Act 


(VIII of 1S97), s. 2 — Period of detention in reform^ 
atory — Rules under Jet of 1S76. — Eeld by 
Sheehabd, Off'y. C.J., affirming the judgment of 
Mooee, J. (Daties, J., dissenting), that the rules 
made by Government under Act V of 1876 must be 
deemed to have been made under Act VIII of 1897 } 
and that Magistrates acting under Act VIII of 1897 
must order the detention of a juvenile offender until 
he attains the age of eighteen. Queen-Eaiebess v. 
Eamabingaii . . L L. R., 21 Mad., 430 

EEEOBMATOBY schools act (VIII 

OF 1897), 

— — SS. 8, 8, 11 — Recording of and finding 

on evidence as to age of offender — Jurisdiction 
of Sessions J udge as a Court of appeal to pass 
order for detentioti in reformatory school in 
lieu, of imprisonment.— A Sessions Judge can on 
appeal , from a Magistrate pass an order for detention 
in a reformatory school in supersession of an order for 
imprisonment. But he can only do so when he has 
before him evidence as to the age of the accused, 
otherwise he must take evidence under s. 11 of the 
Act, and record a finding stating the age, and then 
with reference to such finding pass a sentence within 
the terms of the Reformatory Schools Act and the 
rules made by the Local Government thereunder. 
Deputy Le&ai Eemembeanoee v. Kopit Kahae 

[4 C. W. N., 225 

1. s. 16 and ss. 8, 11, and 81— Rule 

framed ly the Local Government — Youthful offender 
— Evidence of age — Order not properly passed— 
Penal Code (Act XLV of 1860), s. 83, — If an order 
for detention in a reformatory schcol in substitution 
for transportation or imprisonment be not properly 
passed, a Conrt is not debarred by s. 6 of the Reforma- 
tory Schools Act (VIII of 1897)' from altering or 
reversing such order. A boy of about 9 years of age 
was fonnd in the grounds of the residence of the 
Commissioner of Patna at 3 A.M. in the morning with 
a brass lota in his hand. He was tried summarily 
and, without any preliminary inquiry as to the age of 
the boy being made, was sentenced to three months’ 
rigorous imprisonment, or in lieu thereof to be detained 
^ in a reformatory school for seven years. Eeld the 


EEFOEMATOBY SCHOOLS ACT (VIII 

OF 1897) — continued. 

accused did uot come within the definition of “youth- 
ful offenders” as given in the rules framed by the 
Local Government under s. 8 of the Reformatory 
Schools Act, and the offence of the accused being his 
first offence, the case should have been dealt with 
under* s. 31 of the Act. It is not that a Magistrate is 
under no circumstances competent to find from the 
appearance of a person convicted by him that he is a 
youthful offender, but it is generally desirable that 
there should be some reliable evidence on the point, 
and especially when it is necessary to determine the 
period of detention. The age of the accused being 
under twelve years, the Magistrate should, considering 
the provisions of s. 83 of the Penal Code, have found 
that the accused had attained sufficient maturity of 
understauding to judge of the uature and' conse- 
quences of his act, Qtjeek-Empeess v. Makimeddin 

[1. L. E., 27 Calc., 133 

2. = Order for detention in a- 

reformatory school under s', 8 — Potvers . of Eigh 
Court in revision. — Eeld that the High Com-t has 
no power to interfere in appeal or revision witli an 
order for detention in a reformatory school passed in 
substitution for an order of transportation or imprison- 
ment. (Joeen-Empeess V. Hiiui 

tl. L. E., 20 AIL, 158 

Qceen-Empeess V. Gobinba 

[I. L. B., 20 AIL, 158 

Queeh-Empbess r. Biixae 

[I. L. B., 20 All, 160 

3. — Power of High Court in 

renision.— The prohibition contained in s. 16 of Act 
VIII of 1897 does not apply to an order for detention 
in a reformatory school when, the person to whom 
it relates has not been convicted of any offence and 
has not been sentenced to any term of imprisonment 
or transportation for which detention in a reforma- 
tory could be substituted. In such a case the High 
Court has power to interfere in revision. Queen- 
Ehpbess V. BiiiiiAE . . I. L. B., 20 AH,, 160 

4. — Suhstituiion of an order of 

detention in a reformatory school for a sentence of 
imprisonment passed on a youthful offender — Power 
of Appellate Court to order the alteration of such 
order — Evidence— Aye of such offenders, Finding as 
io — Revisional poxoers. — S. 16 of the Reformatory 
Schools’ Act (VIII of 1897) does nob entitle any 
Appellate Court to order the alteration of the sub- 
stitution of an order for detention in a reformatory 
school to imprisonment. Before an order for deten- 
tion in a reformatory school can be passed in lieu of 
a sentence for imprisoninent,'there should be a definite 
finding as to the age of the boy and as to his being a 
fit subject for a reformatory school. Eupbess v. 
Habpdas Mukhekjee . . 3 C. W. H., 576 

5. — Rules of the Local Govern- 

ment framed under s. 8 (3) of the Act— Order 
sending a hoy of the Ealera caste to a reformatory 
school — Jurisdiction of Eigh Courts to interfere 
with orders under s. 16 — Interpretation of statutes. 
— Eeld that the High Conrt has power to interfere 
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SEEOTaMATOILY SCHOOLS ACT (VIII 
OF 1897 ) — concltidtd 

in appeal or revision with an order for detention in a 
reformatory school passed m substitution for trans* 
portation or imprisoument when such order is made 
without jurisdiction and is not an order warranted by 
ActVUIof 1S97 s 16of Actvniof 1897 only 
precludes the interference of a superior Court with 


tion IS not made without jurisdiction or is not other 
wise illegal having regard to the provisions of the 
Act Queen impress v Stma* I L R , HO Alt > 
158, and (^ueen-Empreti y Qob\nda,l h R, HO 
All, 159 oveiruled Queen'Etnprn$ v BtUar, 
I L a , 20 All, 160, Queen Empress v Ratdya 
Musam 1 Rom L R , 162 , Reputi/ Legal Remem 
irancer v Ahtnad Alt, J L R , 25 Cale, 333, 
Quetn'Empress y Ramahegam, 1 L R, 21 Mad, 
430, Roop Lai Has v Manook 2 C W N 572, 
Q,ueen Empress V Parlap Ckunder Qhose, I L R, 
25 Cale SS2 Ex parts Bradlavgh, L R , 3 ^ B 
2) 509 , and Colontal Bank of Australasia t. 

Wtllan, L R , 5 P C , 417 referred to Qcebm 

Evpbess t Hoex • I L B t 21 All , 361 


REFUSAL TO PERFORM SERVICES 

•S'ee SfisncE Tekcbe 

CLt R. 4 Calc, 07 
L L R, SS Bom., 003 

REFUSAL TO REGISTER 

See CA 8£0 uvsee BsoxstBatioie Act, 
1877. s 35 

.8ee Beoxstbaiiok Act, 1877, B 73 

[L L R , 1 Aa, 318 

See Cases cbseb Begibtbatxob Act, 
1877, B 77 


/ regimental debts act. 

26 & 27 Vict, c. B7, 88, 6, 7,8, 

10, 12, 22, and 35 — Committee of adjustment — 
Rogal Warrant, el 17 — "Surplus " — ** Person"— 
Bondjides — The president of a committee of adjust* 
ment, appointed under the provisions of 26&27 Vict, 
c. 57 (Uegiinental Debts Act, 18C3), wrote to 
the Agra Bank at Bombay aletter enclosing theorder 
by which the commitleo bad been appointed, stat* 
mg that bo bad given over to the widow of a deceased 
odicer the whole of the estate of her husband by direc* 
tion of the Military Secretary to Gorermnent, and 


to the estate of her husband, nor had she a preferential 
claim or any preferential charge against it, but sbe 
paid ^ the preferential charges. On receipt of ibe 
TOl. IT 


REGIMENTAL DEBTS ACT— concluded 
letter from the president of the committee of adjust* 
ment the Bank paid o\ er all the moneys of the deceased 
officer lu their hands tohis widow In a suit brought 
against the Bank by the first plaintiff (the grand* 
daughter of the deceased officer) w bo had taken out 
letters of administration (o his estate on 6th June 


ment by the widow of the preferential charges the 
whole of the property remaioiug lu the hands of the 
committee was surplus within the meaning of 
e 5 of the Regimental Debts Act of 1863. and 
that uBBuming the Agi-a Bank at Bombay to be 
‘ within the command ' witbiu the meaning of 


with the provisions of B 10 of the Regimental Debts 
Act, 1863, and cl 17 of the Royal Warrant, and 
should have been remitted to the Military Secretary 
to Government Seld also that the Military Sec* 
retary to Government had no autl onty to pay or 
order the payment of such surplus ' to any persou 
except in accordance with the proiisious of s. 12 
of the Regimental Debts Act of 1863 Eeld also 
that s 8 of the Regimental Debts Act of 1863 did 
not render it incumbent on the widow, for the pur 
pose of ousting the jurisdictiOD of the committee 
of adjustment, to pay the preferential charges before 
the committee had taken any steps under s 7 


denomination of ‘ surplus,*' in accordance with the 
terms of s lO Held also that the letter of the 
president of the committee of adjustment was a suffi* 
cient notice to the Bank that the committee were 


were not protected by that section, the payment by 
them not having been made to a “ representative" as 
defined m the Act Eeld also that the Bank were 
not protected by s. 35 of the Regimental Debts 
Act, the payment not having been made m pur* 
snance " of the Act and the carelessness of the Bank 


payment was made in pursuance of the Act Pem- 
berton y. Chapman, 7 E, ^ B , 210, distmguished. 
Sa&sibci c AQBaBanb . . 12 Rom, 268 


REGISTER 

Sts ETmEBCB-ClTin Cases -Miscella* 
liTBora DocuuBins— Rsqistsbs 

Sts Etdbbcb Act. s 74. 

[LL.R„l8C8lc.,534 
11 A a 


/ 
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KEGISTER— cojj<'Zh(? ed. 

Entry in— 

See Etidesgk Act, s. 32. 

[I. L. E,, 19 Calc., 689 
L. E,, 19 I. A., 157 

-Sec' EnDEscE Act, s. So. 

11. E. E, 20 Calc., 940 
I. Is. E., 23 Mad., 492 

S<?e Lajoj Eegistratiqx Act (Bksgai.). 

3. 7 . . E L. E, 17 Calc., 304 


EEGISTEAE OE STJE-EEGISTRAE. 

See Cases esdek Eegistkatox Act, 1S77, 
ss. 57-S4. 

-.See SAifCTios lo Pkoskcutioi.'— Wukbe 
Sa>*ctios is xecessaet or othekwise. 

[I. L. E, 10 Mad., 154 
- ^ - I. L. E, 11 Mad., 3, 500 

I. E. E, 12 Bom., 36 
i. Jj. E., 12 Mad., 201 
I. L. E., 15 Mad., 13S 
E E E, 15 All., 141 

Offence committed before — 

See CRmtsAE Peocedure Codes, ss. 4S0, 
•4S1, 4S2 . 13 B. E E, Ap., 40 


EEGISTEAE OP HIGH COXJET. 

. Eeference to— 

.See GuARDiAir— D utiks Am) Powbks or 
Gtjaediaa'S . I. L. E, 19 Calc., 334 

S’ea PKAcxiCB-CiYiii Cases— KB rERESCE 
TO Registkae. 

[1. E E., 26 Calc., 585 

Eeport of— 

5ee Hisdu Law — D snsr. 

[I, D. E, 23 Calc., 899, 903 note, 906 note 

Peactice— C mx Cases— Repoet or 
Eegisteae . I. Ii. E., 24 Calc., 437 

Sale by— 

See Peactice— C nm Cases— Saxe bx 
Eegisteae . E B. E., 21 Calc., 566 

Esamination of stamps.— The 

esaniinatioti of stamps is a fisc;U duty belouuiu<; to a 
Keveuuo otiicer, aud the Eegistnir of the High Court 
is not responsible for it. Bhikoo AToixah r. Eash 
MoseeDossee . . . .9W.E, 357 

2.- — Antbority of Eegistrar — Power 

io execute coiive^-jsiee an'i enter into coreaaiits on ie* 
infants and persons reyasing io execute — 
Pffeclsoj title ksioirn io purchaser at iiaseoj' sale — 
Covenants Jor title and quiet enjopmeiii — Parda- 
nasfiin, when iiot bound bp conrepance executed 
bp her containinp covenants for title and guiei 
cnjopvstssi— Civil Proc-dttre Cede fAei XI P of 
iSSQJi ss. 261, 2d2 — Pules of Court ("Belchatnbers* 
fuUs and OrdersJ, Xos. 3dl and 436. -The 


EEGISTEAE OP HIGH COJmT—conttmied. 

Eegistmr of the High Court has authority, wheu 
so directed by aa order of Court, to execute a 
convoyauce oa bekilf of a party refasiug to do so, so 
as to p;\ss his estate, if auy, but Inxs no authority to 
bind him by catering iutoauj' covenants on hisbeh.alf. 
The power of the Eegisti-ar to execute such a con- 
vey’auce rests upon statutory authority. General cove- 
nants for title aud quiet enjoyment extend to the 
case of a defect known to the purchaser at the 
time of the sale, unless the intention of the 
parties that they should not do so is clearly ex- 
pressed in the covenants themselves. “ Convey- 
ance,” as used in rule 436 {Belchambers’ Rules 
and Ordei's) me.ans such an instrument as may 
be necessary to transfer the estate, if he has any, 
belonging to the person on behalf of whom the 
Eegistrar executes the transfer to the purchaser. 
Cheumstances under which a pai'tituashin lady 
will be relieved from liability under coveuauts 
couhuued in a, conveyance executed by her. D, 
an heir of one A', a deceased Hiudu lady, sold and 
conveyed to 2£, iu March 1S7S, a moiety in certaiu 
premises belonging to the estate of X. Subse- 
quently a decree was made for partition of the 
estate left by X in 'a suit to which JD, A, S,. (?, aud 
were parties, aud an order was ma'de iu tlmt 
suit directing the premises, of which D had so 
sold a moiety, to bo sold by the Kegistoir, aud the 
parties were '' directed to join iu the convoyauce, 
the Eegistrar being directed to approve and exe- 
cute the same on behalf of G, who was an infant. At 
the Side, the plaintiff purchased the premises, aud 
thereafter I) refused to execute the couveyauce, 
which iueluded the usual coveuauts for title aud 
quiet enjoyment. A summons was thereupon taken 
out agruust him, and an order was made directing the 
Eegis^'ar to execute the couveyauce on his behalf. 
The conveyance was then executed in September 
1SS5 by A, S, aud B, and by the Eegistrar on behalf 
of D tind the minor G. In a suit instituted by Jlf 
under the convey'auce of 1S7S, the Court held that 
he was entitled to possession, as against the plaintiffs, 
of the moiety of the promises covered by his convey- 
ance. The plaintiff therefore brought a suit against 
2>, A, E, G, aud to recover damages for breach of 
the covenants for title aud quiet enjoyment. It 
not found that P had any good independent advice 
in the matter, or that she clearly understood the nature 
of the contract she was euteriug into, aud the liabili- 
ties she was taking upon herself. Held that, 
although the Eegistrar had authority to execute the 
couveyauce oa behalf of J> aud G, he had no 
authority to enter into the covenants on their behalf, 
and that the suit sbonld be uismissed as against them. 
Held also that, having regtvrdto the p.'sitiouof P, the 
suit sh:uld also be dismissed as agjiinst her. Eam 
Cuusdek Ddtt r. Dwaeka Ivatu'Btsace 

[LEE, 16 Calc., 330 

S. Sale by Eegistear — THIe to 

properlp purchased at PeptsfraPs sale — Doubtful 
title. Enforcement of — Endowsneiit —Pent charpe. 

- The Court will not enforce a doubtful title on a 
purchaser where fa) there is a reason.able probability 
of litigjition resulting; or (6) where the title depends 
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EEGISTRAE OP HIGH COURT— 
on the constuictiou and legal operation of Bome ill ec 
pressed and inartificial i strumenfc and the Court 
holds the conclusion it arm es at to be open to reason 
able doubt n some otIerCouit Case in which the 
title soualit to be enforced did net fall uithm these 
'rules kALir Doss Seal « hOBiK Chuhdbb Doaa 
[I L E , 14 Calc , 518 

4 Comptntatton to 

purchaser for dejicxenoy in area of land — Condx 
ho f of sale — At a Registrar's gale held on 13th 
June 189o a pioperty described as Lot No 11 
formcily Lo No. 21, Ematnbarce Lane contain 
ing by estimation 6 cottahs be the same a little 
more or Ifss was eold to the applicant One 
of tbe conditions of sale was that the purchaser 
nould not be entitled to any compensation On 
the 10th July the pviichAser applied for and ob 
tamed an order "to pay the balance of the pur 
chase money into Court and for confirmatioa of the 
sale bubscquently the purchaser caused the pro 
perty to be measured and lisco\ ertd that it con 
sigtcd oj.ly of 5 cottal s 13 cbittaka and 33 sq ft 
and In. accordingly ai plied for compcusation in 
respect of, the d ficicncy The purchase money was 
still in tbe hands of the Court at the time of tbe 
apphc\tion Held that the proi iso in tbe conditions 
of sale applied ouly to small or uuimpcitant errors 
and misstatements and not to a deficiency in measure 
iQciit of a substantial character , and that in respect 
of the latter the purchaser was entitled to compensa* 
tio 1 out of the purchase money in Court although 
he had obtained an order for confirmation of the sale 
irAitmore V IFhtUnore, L It 8 Eq 603 folio ved 
Kissobt Monair Ror r Kali Coasas Gbosb 

^ a C "W U- , 100 

6 — I— ~ i.i- Sale noi^calton 

—Soundariet EeclificaUon of—-Compen$alton — 
Annulment of sale ^In an application by a pur 
chaser for rectification of boundaries or annul 
mciit of sale where such rectification would involie 
tbe indusioi withiu his boundaries of a cookroom, 
which accordiug to the sale notitication was in 
eluded within the boundanca of another lot purchased 
b) aiotber person but which according to tbe 
evidence was always included in the lot puicbascd 
by tho applicant and which tbe applicant was led 
to believe was included in his lot , — Held that in 
determining what the property is wbicli is pur 
chased at Reg strar’s sale one has to look at tbe 
sale notificatio i the description of tbe property 
and the boundaries therein giv en It« is there 
fdre impossible to determine in the present ap* 
plication what were the boundaiies of the pro 
p'-rtv purchased by tho applicant That m a 
proceeding of tins kind an application for rectlfica 
tion of boundar es cannot be entertained, and the best 
cobrsc IS to annul the sale AnMiinSLBAiOB 
GE!>EnAL 0? Bengal x An>oi>a Fbosad Dass 

[4 0 ■W. IT , B04 

BEGISTEATION 

See Etiuencb— CiTiL Cases— Sbcoitdabt 
EVIUENCE— UsSTAiirED OB Unbeqib 
TBBED DoCOMBSTS 

[LIi.E,ll AIL, 13 


EEQISTRATIOIT— conc7«iffd 

See Oddu Estates Act (I op 1869) s 1“’ 
[I L R , 16 Calc , 468, 556 

Effect of — 

See Deed— PbOOf of Gevuinkness 

[15 W R , 15, 305 
I L R,17CaIc,0Oar 
See Hindu Iaw— Gift— Requisites toe. 

Gift I L E , 20 Calc , 464 

See Cases dndeh Moetoaqe— Sale op 

MoaTQAQED PbOPEBTT— PUECnASEBS 

See Pabtibs — Paeties to Suits — Mobt 
GAGES Suits concebning 

[I E E., 13 All , 433 
See Cases usdebEegistbation Act s 50 
^es Cases undbb Vendoh and PueciiaseB 
— A OTICE 

■ Beng Reg X2CtVI of 1703, s 17 

—DoeumeHt registered by Kan —This Regulation 
did not apply to registration by Ivazis Sbeeuubt 
Kowab r Abdub Uundul 8 W B , 438 

Mad Reg XVII of 1802, s 3 

— of hypotheeahon —ka instrument of 
hypothecation is n mortgage instrument, and may as 
such be registered under Regulation WII of 1802 
8 3 Kadabsa Rauian I Ratiab Box 

[2 Mad., 108 

REGISTRATION ACT (XIX OE 1843) 

See Cases xrniEB Bbgistbation act 
1877 8 60 

1 9 2— * Sattijied Meamny cf — 


BAt r Maoo^iied Sbookool Huq 

[1 IT W , 38 Ed 1873, 35 


but extended also to the deeds of sale or gift which 
were mentioned in the earlier part of the section 
Tho wCffds provided its authenticity be established 
to the satisfaction of the Court” m the same section 
pointed not merely at tho exclusion of a forged deed 
from the benefit of the Act, but also of a deed tamted 
by fraud although in other respects genuine Sbeb 
NATH BaUTTACnABJEK r Rau Couul Qangoolt 
[SW R , P O , 43 10 Moore’a L A , 220 



( 7:;33 ) 


DIQKST OV CASK.-?. 


( 728i ) 


njKaiSTKATION- ACT (XIX Oi’ 18*13) 

uu‘r. 5y tU'lilkr.u 'r.va».^c5!oa ;uiy »lTi.v5, wbirh it 
-I !>■ NAUAtSAIilf-V r. tJ.vVAVi’A 

t3 Afud., 370 

BEOISTIIATIOX ACT (XVI Oi’ 1801), 

' II. 13, 

Sfc 4 iJMnui Hr. ii'SSUAUos .\cr. 
lb<7» •'»• 17. 

ftud i<a. 17 and (iQ ~A>lnu^ 

4i7u7iVv ill f r -ri'/y <>/ rfijithr^i <>i<-r 
utirt-tu^trt.l i/ri'./. - A (KhiS .m inti rui »u 

uniryn.iVu* 5<fu5‘‘ iJy « ii'Kilii;,; in \ U h 0 •■tu'Utiil 
jisii'r *0 -j,i!i(!"iry Jiii'ri wan isi « .iSfictulliy AclW 1 
of IH 'S, ,1. i’, l.a\k-' Vvtn nv'i'tirnl 

i, 17. All {' niur AcUa'.i.'. lU,^uKl; n» LkVin^. 
iiiH'-dtvl cio.i'J ill I i iipUUful tuflrr., 

uiiul., an unn.-Utirid lU.il cn.i’.iri^ an ii.t.rvst In 

iuiijiovial'l.' j'loihrt.v in vain.’ Hl'O 

ixccui,.il Jit;< r lo ii*, j,a'..n?ry waa r.ut, i>y .my 

Urmhtnn of Act XVI .f' UiVi. to -a 

nd Inii'.rdHnnl cxu'Utnl »ni uijtnatty to that 
datis Cut.tn.ni‘iiA)ir!t Miasnii r. NfUitNOit Derr 
b'coicot'i. . . . . 3 Airra, 371 

lAb'ro. F. B., F<U 187-1, 183 

S. 18 iIUl t)i.t .aiij'ly to ixiontid K-forc l«t 

Jftuunry ISii.', a'.ul *. *17 conl.iimd no juu.alty tor non* 
roAs'.rivVioiu livMA ^ooNui'Ui::: Dos^i.v r. 

CuuNuru Goouoo . . .8 AV. R., 200 

- . 0. 16. 

i\(e I’ t.i:.v i. r n — U i:« e .'*• r ts KX lo .v, 

CO AV. H, 101 

S(f CA:-!:!! llr.ijaxu.uio^' Act, 

lb77, s. 77. 

— B, 10. 

Ste I’lioitiiaony Norsd,— -rouit 'oi*. 

[0 B. n., Ap., *10 

g, 17 — Cumtru.-iloii — Iisifuci-iaifnf fa 

old dfch. — S. 17, Act XYI of ISGV, liiil 
not Miy lli.at tlcials csicnUd juior to tUo pxssiir^ of 
tlio Act bliouUl ui't be rtvclviii a-i evidence in Courts. 
It WAS uitciuK'd nu rciy to ciicour.v;.;c p.ii'liva to ri^ia- 
ter old deed:) at Oltce. K.KliOQLAtU 'I'ijaKOOK c. 
Ouoo.N'AD AIuhTJVi. . . . S AV. R., 80 

- - B. 20 . 

Sea llKOiaxiiATios Aci', 1S77, S3. 31, 35. 

S. 51 — IldCord of agreonent iy Jiegis- 

trar — Signature of Jlegistrar . — S. 51, Act XVI 
of 1861, did not require a Itcj^iatnir to record tlie 
agreement there spoken of entirely with his own 
hand. The signature of the Uegistnir was suiHcieut. 
HoaEBBO SOBAIR C. IIOSS.UN Ait 

[6 AV. R., S. C. C. Rof., l-l 

• ss. 61, 62. 

See Bond . . .3 Mad,, 88 

[5 B, Ii. B.. 107 


■ EllGtSTIlATIOX ACT (XVI OP 1804) 

—cumdit te {. 

a. 62. 

i'de CAi’di! Coenr, Morrssii — 

J fuisinct toN - Uirii.-iTiiATioN Acr. 

[4 AV, R,, 8. C. C. Ref. 11 

a, OS, 

S<e UuataTUATloN .Vcx. 1877, i. 7,0. 

RKQISTlixVTION ACT (XX OP 1800), 

AVe CAatni UNDER BcinsniATto:.' .(cr. III 
Of 1877. 

a. 32. 

See Ai'ru.U— .(cxs — IkK-usritArto.v Acr. 

[0 B.Ii.R.,578noto 

sa. 62 and 63. 

; >sv<5 CAbEA r.SUBR A Vi’EAl.— .tCXi— UEGI.'> 

xiiATio;.' Acr. 

fee l,tutr.txio.v Act, 1S77, art. I7S (IS.'iO, 
a. 33) . . .18 AV. R., 513 

, [I. B. R., 10 Oalc.. 100 

L L. R.. 5 Bom., 073 
I. L. H., 1 AIL, 688 

AVr Dnni'Ario.s Acr, 1877 , art. 170 ( 1871 , 
.tnr. 107 ) - Law ArfuscAUEJ; ro Ai'i’U* 
oaxios vou Bvrcu no.v. 

[1. B. R., 1 AIL, 588 

, See CaSCS UNDJ'.it .MoUTA.VaE — S.UE 0 ? 

Mouxc.ac.kd I'uorr.urv— MoNBY.DEcr.cK3 

m; Mouxo.\(jr.a. 

See llBUiSTBATlON ACT, lS7l, 3. 2. 

[0 Mad., 351 

See IlBA JCDICAX.V—C.vr.-IES of .Vcxiok. 

Ci4 B. B. B., 403 
, 8 B. B. R., Ap„ 92 

BB.R., 3Calc.,383 

See Su.Ktu C.tusi: Court, .MoiCaSJi— 
JUJll.-jDlCIJO.\-— -llKtllSTilAXIOX ACT. 

[1. L. R., 11 Calc,, 169 
18 AV. R„ 189 

- See ^siAun C.tUBK Court, Puesidesct 

Towns — J uui.>diction — Beoistbatio.s- 
act , , . 6B. B.R.,177 

A>e Steciad or Seco.vd .Iri'EAE— O rders 

j SUBJECT OR NOT TO ATTIRiE. 

[L B. R,, 1 Mad., 401 
j L B. R., 11 Calc.. 189 

' A^ee Sui’RiUNTENDE.NCE OF HIGH COURT — 

! Cn'tt Procedure Code, s. G22. 

‘ pc. B, R., 1 Mad., 401 

; B and s. 64 — Bond far 

' deliverg of paddg—HIoneg^boitds.—Ss. 52 to 51, 

! Act XX of 1S6C, contemplated nioney-bonds only. A 
Loud for the dolivory of paddy without specification 
of its money value, or of the amount to be p.nd 
in case of non-delivery, could not be sumunvrily 
enforced under s. 53 of that law. Jadub Mundui v. 

I Bisuoo SiRDAB . . . 16 AV. R,, 809 
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BBaiSTRATIOir ACT (XX OP I860) 

• — conHnwd 


the provis ooa of ss 52 and 53 of Act XX of 18(>6 
OOBIin} bHUBEEBJEE v OibdHABBE SIKO 

£1IT-W,90 Ed. 1873, 142 

WooiTA Chubs IIooebbjse i Hubbt Chxjbn 
Bose . , . , 11 W R, 00 

3 Bond — Jmialtnent — A 

loud payable by instalmentB at pulated that in 
case of default la payment of t vo successive instal 
meuts the whole amount secured should become 
due Ijeld that a pet tiou la a summary way could 
not be presented under s 53 of Act XX of 1866 
In thb hattsb op the Ihdun Beoisibaijom 
Act 186G In the matteb op Lacsmipat Sihq 
Dugab Pot 

[2B L 11,0 C 151 IIW B.O 0,24 

VENlInllHAN CeEXTI V lIoOIHlBOOrANDI Chbttp 

[6 Mad.. 4 

GBifln Chundeb Chowdhet t Kbisto Soonoob 
SsNDrAi 14 W R, 277 

4 Bond payaifs by tmlal 

menis-^Ayretment that on non payment o/ interest 

of bond ihould btoomt dut —A bond payable 
two years after date contained a stipuUt on that in 
case of lefault being made in payment of interest on 
the principal sum secured the principal sum witb 
interest up to the due late of the bond diould at 
once becon e payable Ihe bond was spec ally re 
gistered under s 62 of the Itegistra on Act 
1S66 Beld that such an agreement d d uot come 
strictly with n the words of ss 52 and 53 of the 
Act and coaid not therefore be suminanl enforced 
by petit on under s 63 In ina uatteb op the 
PETITION OP GANPUT MANZJWJ PaTIL 

[aBonJ,0 C,04 


could net be enforced by the representative of an 
obi gee In tue hattbb op tbs petition op 
ScTNBCTiTAN 4 Mud 233 

Baunabain Boss Biswas o hBEEuxrNTHPoDPAB 
[9 W R, 498 

Kor by an ass snee of the bonA Gaob Hobon 
Dabs o Babhuf Macoobdab 

aB.1, B,A 0,42 
10 W R, 84 

0 — p, oceedtng agti\nst betft of 

obli 

■ B the 

sum 

j t — honld 

not be passed against them Bab IHaiiain Doss 
BISWAS l SbBBUCNTB joDDAB ©"WR, 498 


REaiSTEATlON ACT (XX OP 1896) 

-continued 

So w th h 8 personal representative PuniTA" 
POBATIE Hamt t Madakaeath Abman Kutti 

[3 Mad., 109 

Boistub Chuev DiapUXXT v Qobind Pbeshad 
Tbwaese . 13 "W R , 203 

And so with a partner Ihe petit oner was held to 
be only ^titled to ft decree egsinst the partner who 
actually s gned the note and special agreement In 

THB MATTEB OP THE PETITION OP BAEATBAU 

Badbinath 0 Bom , O C , 131 

7 Procedure — -Sammonin^rfe 

feudant —In cases of application to the Couit under 
s S3 of the Begistration Act (\X of 1866} the 
Court ought not to summon the defendant but the 
applica t was entitled to a decree merely on produc 
f on of the ob! gation and the record duly a gned 
KeIsto EisnoBB Geosb r Bsojonath Mozooupab 

[6 W B , Civ Ref 11 

8 — — ■ AppUeahon to enforce bond 

— Copy ofohhgat%on and i teord —In an appl cat ou 
to a Small Cause Court under s 53 Act XX of 
16C(> to euforco the agreement recorded by the re* 
gistcnug officer under a 52 on the bond —Seld 
that tbe appl cant would be ent tied to a decree 
only on product on of the ong nal obi gation and of 
tbe record signed but not ou s eopv of the same 
Sebbbau Hot Cbgwdbbt v £oi,buooscbb 
blOLlAS BW B , 44? 

9 AppUcaiton to eiforeo 

moftaage bond—ZIoney decree —The obi gee of a 
8 mple mortgage bond was only entitled under a 63 
Act XX ot 18C6 to a money decree Abbs Bah 
V Band Eishobb 1 Xi R, 1 AU , 236 

10 — — ' — Decree on moriyage bond 

^Enforcement of hen — A decree obta ned under the 
summary procedure prescribed by tbe Beg stmt on 
Act 1866 could be for money only and not for tho 
eaforcement of a hen JoGauN Nath « Ko tAU 
SjNOu 3 N W , 123 

Abua BisEX V Bau Kant Bor Chowdqbt 

fl9 W R, 251 

GbISD ChWsXB CHOWDHBr I Ebisto SOONDUB 
Sakdpai. 14X7 R 277 

UoistuB Cauaw Draporxr r Gobinb Pbeshad 
Tbwabbb 13 W B , 203 

IL Form of decree on o 6 h 

gahon «ii/brcea 6 Ze under Act — The onlyjuntd ct ou 
given to the Court under s 53 Act \X of 1866 
eo far as the terns of the decree are coucemed was to 
give a decree for the sum mentioned m the obligat on 
with interest and costs V prayer fur a declamt on 
of right to sell property pledged by the obi gation 
canu^ bo given Bajhobun Mooeebjbb r lim 
tfoNEX UiTXEa 11 W R 222 

Eorany declaration against tbo property pledged 
nor to male tbe sureties of tbo bond liable* 
POoHNOO CnUNDBE GnOSB e GOBIND CnUNpEE 
hlOOESBJBB 22 W R, 28 
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I^GISTBATIOK" AGO? (XX 03? 1880) 

— continued. 

“ 12. Suit for insiahnenis due 

more than a year before suit.~l\\ a suit ou a boad 
registered under s. 53, Act XX of 1886, one iu- 
stahuent of which had fallen due more than a year 
before the institution of the suit, the plaintiff sued 
for that instalment, and also included another instal- 
ment which ho might have recovered in a summary 
way. The Judge came to the conclusion ou the 
evidence that the bond had not been executed by the 
defendant, nor duly registered. Held that the 
plaintiff was not entitled to waive the first instal- 
ment and get a decree for the second, as if he had 
enforced the summary remedy on the. bond. 
Dhujtunjox Ghosk v. Bejial Dhaba BAOnEE 

[17 W. B., 514 

13. Decree on bond— Interest . 

— Bo sum as interest from the date of decree to the 
date of realization could be awarded by a decree under' 
s. 53, Act XX of 1866: a decree under that section 
could only award a sum not exceeding that mentioned 
in the bond, together with interest at the rate specified 
(if any) to the date of decree, and a sum for costs to 
be fixed by the Court. Mahooii Chukd u. Mahtab 

[3 Agra, 318 

Bhaieo Singh r. Bechoo . 3 Agra, 393 

14. Bond specialty registered 

— Interest. — 'Whore a bond was specially registered 
under the provisions of Act XX of 1866, the creditor 
was entitled, ou observing the procedure there pre- 
scribed, summarily to have a decree for the amount 
specified including interest up to the date of such 
decree. If the creditor intended to secure interest at 
the rate stipulated after suit and decree, it was not 
enough to insert the customary phrase “date of 
realization ” in the instrument, as such phrase must 
be held controlled by other parts of the agreement 
as expressed in the bond. Ad'hb Mohee Debia v. 
■Kooeo Chunbek Chattekjee , 21 W, E., 140 

15. — — — affect of decree on regis- 

tered bond. — A decree under s, 53 of Act XX of 1866 
had all the effect of a decree in a regular suit under 
the Code of Civil Procedure. Ghnga Naeain 
Chattebjee V. Eadha Eeishha Butt 

[25 W. E., 322 

16. and s. 55 — Specially re- 

gistered bond — Setting aside of summary decree . — 
A decree obtained by the plaintiff upon a specially 
registered bond under s. 53 of Act XX of 1866, and 
set aside under s. 55 of that Act, held not to bar 
a regular suit upon the bond. 'Otshab Babaxan 
Chowdhbx V. Chittea Baka Gupta 

[8 B. Xi. B.., Ap., 92 

S. C. OoTSHUB Baeain Chowdhet V. Chittea 
Eeoea Goopta ... 17 "W. R„ 154 

17. Bond — Appeal. — A peti- 

tion for payment of a bond, which had been specially 
registered under Act XVI of 1864, was presented 
on the 3rd April 1866. Held that it must be con- 
sidered as having been presented under s. 53 of Act 
XX of 1866 by virtue of the 3rd section of that Act, 
which repealed Act XVI of 1864 j conseqirently the 


BEGISTRATIOISr ACT (XX OB 1866) 

— continued. 

decision of the Principal Sudder Amecn, to whom 
the^ petition was presented, was, under a. 55 of Act 
XX of 1866, final. There could ho no appeal from 
that decision ; therefore the Judge had no jurisdic- 
tion to reverse the Principal Sudder Ameen’s decision. 
Geish Chukdea Butt v. Buzubpe-Huq 

[3 B. L. E., A. C., 68 ; 11 W. E., 412 

^3.55. 

See Appeal-Acts — Eegisthation Act. 

[18 W. E,, 512 
I. L. E., 12 Calc., 511 

23 W. E., 328 

24 W. E., 225 
I. L. E., 1 All., 377 

See Manages oe Attached Peopeett. 

[15 W. E., 477 

1. Setting aside or staying 

execution of decree. — Under s, 55, Act XX of 1866, 
the Court might after deci'ee, on a representation by 
the judgment-debtor, set aside the decree, aud stay or 
set aside execution. .Kbisto Eishoee Ghose v. 
Buojonath Mozoomdae 6 W. E., Civ. Eef., 11 

2. — Stnt to set aside decree on 

registered bond— Grounds for setting aside decree 
under s. 55, Act XX of 1S66. — Decrees on two ■* 
specially registered bonds were obtained against plain- 
tiff under s. 53 of the Eegistratiou Act (XX of 1866), 
He petitioned the Civil„ Court, under s, 55, to set 
aside these decrees, on the ground that the bonds were 
executed on consideintion of something to be done by 
the obligee, who had wholly failed to perform his 
part. The J udge dismissed the petitions, because he 
thought the matter was a more proper one for inves- 
tigation in a regular suit. His successor dismissed 
the suit when brought, because, in his opinion, it did 
not lie. Held on appeal (by the majority of the 
Court) that no suit lay. The effect of ss. to 55 vvas 

to make a decree under them of precisely the same va- 
lidity as any other decree, to make it enforceable by 
the same process, but to render it impeachable on the 
special grounds referred to in s. 55. Held also that 
the matters alleged were not such as, if proved, would 
have justified the setting aside of the decree. The 
special circumstances must he such as to show a vice 
in the mode in which the contract to submit to decree 
and the special registration were obtained, and an 
infirmity in the oi-iginal obligation will not do. SlNlA 
Tetae V. Eahgasami Aipangee . 7 Mad., 112 

3. Might to sue to cancel deed 

and enforce it. — The powers conferred on the Courts 
under the Registration Act, 1866, for enforcement by 
process of execution of the payment of a bond are not 
inconsistent with the right to sue to cancel and annul 
the deed as fraudulent. Seeeeam v. Hokoom Singh 

[2 351. 'W., 467 

The summary procedure provided for iu ss. 52 to 55 
of this Act has been omitted in the latter Acts. 

— s. 66. 

See Admission— Miscellaneous Cases. 

[15 W. E., 280 
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EEGISTRATIOlf ACT (III OP 1877) 

— confinued, 

repairing houBCB. A mango tree, wLicli is primarily 
a frnit tree, might not always come within the term 
“ standing timber ” used in the definition of immovc* 
able property in s. 3 of the Kogistralion Act (XX 
of 1860, hut it rosy be classed as a timber tree where, 
according to the cvistom of a locality, its wood is nsed 
in building houses. Kkishnabao v. UADA.n 

[I. L. E., 24 Bom., 31 

6. — — — Dtsfrict Court — 

Jurisdiction of High Court. — lYlicrc the property, 
the subject of a deed presented for registration, was 
without the jurisdiction of the High Court, but the 
order of refusal was made by the Eegislrar General, 
who was within such jurisdiction, — Jleld the High 
Court was the District Court under s. S4 of Act 
XX of ISliO to which the petition should be made. 
In the matter of the Indian llEGiSTitATroN Acx 
(XX OF 1866). In the matter of Wyndiiam 

[6 B. L, E., 676 

7. — — = District Court — llegula- 

tion provinces. — The Registration Act of 1871 gives 
power to the Government to appoint distriiits and 
sub-districts for the purposes of registration 5 but the 
“District Courts" mentioned in the Act (except 
where the High Court, when exercising its local juris- 
diction, is said to bo a District Court within the 
meaning of the Act) must, in the case of a regula- 
tion prortnee, be taken to import the ordijiary Zillah 
Courts. In the matter of the petition of 
Abbooeeah. Reasot Hossein r. Abboobbah 

[1. Ii. E., 2 Calc., 131 
20 W. E,, 50 : L, E., 3 I. A„22i 

B. 17 (1864, 8. 13; 1886, s. 17; 1871, 

B. 17). 

See Cases hnbeb s. 18. 

See Cases bnbee s. 49. 

1, Operation of section — Do- 

cument not registrahle under Registration Act {XX 
of 1856), hut requiring registration under Act III 
of 1877 — Immoveable propertg — Hereditary allow- 
ance attached to ofpee of desai — Deed of gift of 
such property. — S.' 17 of the Registration Act, III 
of 1877, should not be construed as requiring a 
document to be registered which w’onld not have 
requu'ed registration when it wns executed. Raju 
Balu V. Krishnara, I, L, R„ 2 Bom., 273, distin- 
guished. An instrument whicli did not reqnii e regis- 
tration under Act XX of 1866 is not inadmissible in 
evidence by re.ason of Act III of 1877. Dues inci- 
dental to an office such 'as that of a desai, which is 
capable of being held by a person other' than a Hindu, 
were not immoveable property wben Registration Act 
XX of 1866 was enacted. Desai Motibab Mangabji 
V. Desai Pabashotam Nandbab 

[I. I,. E,, 18 Bom,, 92 

2. Kahuliat — Act XVI of 

1864, s. 13.— Reitber s. 17 of Act III of 1877 nor 
tbe similar sections of the preceding Acts had the 
effect of rendering a document, which was not com- 


EEGISTEATIOIT ACT (HI OP 1877) 

— continued. 

pnlsorily registrable under Act XVI of 1864, inad- 
missible in evidence under the succeeding Acts with- 
out registmtion. Rasi Koosiar Singh v, Kishabi 
[L L. E., 9 Calc., 68 : 11 C. L. E., 318 

3. — — Document executed before 

Act XVI of 1854 Came into operation— Hibbanama. 
— A hibbanama executed before Act XVI of 1864 
came into operation was admissible as evidence, 
though not registered. S, 13 did not apply to deeds 
excented before 1st .lanuary 1865, and s. 17 con- 
tained no penalty for non-registration, Bama Soon- 
dbbee Dosia r. SIabhbb Chhnbeb Goohoo ' 

[8 W. E., 269 

4. Kabnliai executed when re- 

gistration was unnecessary . — An unregistered kabn- 
lint is not inadmissible as evidence if it was executed 
at a time when tbe law did not require registration. 
Sheo Ram Singh r. Sewak Ram . 20 W. E,, 83 

6. — — and 'b. 49 — Registration 

Act, 1671, s. 17 — Decrees — Instrument — Admissibi- 
lity in evidence.— A decrco by which immoveable 
property was charged did not need Registration under 
s. 17 of the Registration Act, 1871, in order to'mako 
it admissible in evidence under s. 49. Such decrees 
are now expressly excluded by s. l7. Registration 
Act, 1877. Pdbmananbas Jiwanbas v. Vabbab- 
BAS Wabbii . . I. Ij. E., 11 Bom., 508 

6. —cl. (a) — Deed "of yift-^- 

Immoveable properly.— AM instruments of gift of 
immoveable properly must be registered, whatever be 
tbe value of the property. Phtona Kobita v. 
AIbtia Kobita . . . 2 B, L. E,, Ap,, 46 

5. C. Peotona Kobita e. Mottea Koiita 

[IIW.E., 334 

7. Judicial proceedings 

— Betitions — Pleadings — Order by Court, etc . — 
S. 17 of the Registriition Act III of 1877 does not 
apply to proper judicial proceedings, whether consist- 
ing of pleadings filed by the parties or orders made 
by tbe Court. Binbesei Kaik v. Ganga Saban 
Saub . . . I. L. E., 20 AIL, 171 

[L. E., 25 I. A., 9 
2 C. W. ISr., 129 

8. Unregistered agreement 

incorporated into a Judicial proceeding. — A prior 
suit between the -same parties, now contesting tbe 
right to part of an ancestral estate, claimed another 
part of the same estate, without comprising the lands 
now in suit, which, at the time when the first suit 
was brought, were outstanding under a mortgage. 

A decree had been made by consent, excluding the 
lands now sued for. The defendant’s case was that 
the lands now claimed, together with those decreed' 
by consent, had been made the subject of a com- 
promise of .which tbe terms had been stated in two 
written agreements not registered. Also that, accord- 
ing to tbe compromise, each of the parties was to take 
a moiety of the whole estate. Each had obtained 
possession ; but tbe decree' was limited to the part 
of tlie estate for which the prior suit, then disposed 
of, was brought ; and only one of the agreements — 
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BEaiSTRATlOlSr ACT (SX OP 1886) 

— Concluded 

83 83 «)nd 84 

See AprEAi — A cts— Eegi?teatios Act 

[6 B K , 578 note 

7 W B., 130 

8 84 

See Appeai — Acts — I eoistbation Act 

[3 Bom, A C,104 

8 W E , 286 
OWE, 122 

See Pleaceb-Eempnbbation 

* 17 Bom , A C 132 

— B 62 

See JcET— JcHT 1’^ Se^sio^s Cases 

[14 W. E , Cr , 32 

See Maoisteatk Jubisdiltion ot — ‘'PE 
ciAl Acts— BEQ iaTBATioN Act 1866 

[6 Bom , Cr, 7 

• 8 93 

See Faibe PBB«OifA«ON 

[7 W E,Cr,99 
2B L E, A Cr,26 

s 94 

See SEMEifCE— O ekeeai Cases 

[SW E,Ct»16 

s 95 

See Maoistbaxe, JrEisniCTioif op— S pb 
ciAi> Acts— Bsgisibatiom Act 1866 

[5 Bom , Cr , 7 


EEGISTEATIONACT (VIIIOF 1871) 

See Gfuebae Cxatjses CnssoiiDATioN Act 
s C I Xj E , 4 Calc , 636 

[I Ii E , 3 Calc , 737 

See LiMiTATioir — S tatutes OP Bimitatiok 
—I iiniATiOH Act 1871 aet 168 

[24 W. B , 372 

See Cases ubeEb Begistbatiob Act, 1877 

S 2 — Staenpe on peltUcni vnder t B3 

EegisfraitonAc' 1S66 — Court Tee* Aet, I8T0 *ei St 
ari 3 — The effect o£ the first aod fourth clanscs 
of 9 2 of the Erg stration Act of 1871, rerdwith 
the provision in the first schedule as to the eitcnt 
of the repeal of Act \ If of 1870 wns to leep in force 
all the provisions of Act XX of 1800 relating lo the 
procedure for the recovery in a summary way of the 
amount of an obligation upon agreements recorded 
under a 52 of that Act before the Ist day of July 
1871 Pachaipebcmae CnEm r Ssatattar 
Attdos: Kxmuatr Rattee 6 Mad,, 851 

The sections of this Act correspond snhstantially 
with those of the present Act III of 1877^ under 
which therefore the cases will be found. 


BEGISTBATIOK ACT (VIII OP 1871) 

— concluded 

8 76 

See Appeai, Eigbt op Appeax Effect 
op Repfal ov I L E., 3 Calc , 727 
s 80 

Sent ence— Impbis OMiENT— 

ISIPElSOXMEET QeNPEAELT 

ri8W E,Cr,3 


EEGISTEATION ACT (III OP 1877) 

See Appeai,— riOBT op Appeal Etpect 
op Repeal Oh I 1 j E , 3 Cale , 727 

Operation of Act —The provisions 

of Act III of 1877 apply to all doeuments tendered 
in evidence on or after Ist April 1877 Rajc Balc 
1 KEisnsAEAV Ramosawdex 

[I L E , 3 Bom , 273 
■ But#ec Oghea Sing c Ablaeh Kcoee 

[I Ii R , 4 Calc , 638 

1 s 3 (1871, 8 3)-Xea»e— The 

expression “ar 

used in B 3 
word “ Jesse,” 
lo the lessee i 

AP0 BECOAVDA c ^AE^AEI Ankajee 

[I X E , 8 Bom , 21 

2 (1660, B 2)— Bovenbfe 

pfo;>er<j/—rreej— Trees are to be held luovcablc 
property for the spec al purposes of the Registration 
Act, but they are not ordinarily to regarded in Ind an 
Acts CnownnsT Roobtesi ah t Dranboo 

[3 Agra, 167 

3 — — lease to take jutte 

from date trees —The r‘ght to take jnice from date 
trccBisDol, according to a 2 Act XX of 1R6G 
right to immovehale property, but falls under the 
definition of moveable propeitv lAin Xamdae v 
i{EicnAl>AUOAE . 3B IfcB,A C,394 

5 C JA^oo MuNDtrB c Hucha JIuimrE 

[12 W E , 366 

4 — ' and s 84— 

Court — JunsdxeUon of Siph Vourl, Torlh ITVjt 
Prouncee — For the purposes of Act \\ofl8G6 
“Diitsict Court” meant "the principal Court of 
original jurisdiction m a district and included the 
Hi»h Oiurt in its ordinary original civil jurisd c 
lion” The High Court of the I«orth Rest Pro 
Vinces which has no ordinary ongi al cii il jurisdic 
tion was not a ‘District Court” to which a petition 
might be iiresented under s 84 of the Act, and 
an order pas'cd by that Court on such a pe*ition, 
directing theregiitratiou of a deed was maile without 
innsiction WuEncif Lall Pandat r KoO'HBuv 

Laie 15 B L. E , B. C , 228 24 W E.. 76 
^ [L E., 2 L A., 210 

6 — — (1816,8 

iff <iw5fr — Jfowyo iret~ Custom of a 

loeaUlp —By the term * timber” is meant properly 
such trees oalj as are fit to be used in building and 
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AVf rKt’ftt i. IS. 

S/f CAf!*'. rstis'u ?. tO. 


1. - - OprrtliO’i c/ — /)<'• 

Tunin' tirf rf/'ii'nfJ' nr.dfr r. . 1 c! *’’.VA" 

(i/ iSS'iJ, (,%'! rcp-inr.j cn Vr .Id JIJ 

I f iST7 ~~ yrc‘i crt\ — JIrri'dii>;ry xilli-.t"' 
ancc aHac^td (a >JI-cc t.J' dficii—Jiccd tf y<j! </ 
fueh pn-pfdy. — S.' )“ of tin- :) Art, III 
i.f 1877. •ilifiylO ;!r.‘. 1>.' coti»*.n5i<! r.n r»f[tiirinir n . 
clociiwout to Iv 0 ^v..«Ul !)•>; lisvo , 

irquirctl ri’i;i*trr,t!on U Jiitju 

Utiiit V. KritLn'trfi, /. /,, Jt„ 2 f!nr\„ 273, dU'.itt* j 
itm-lird. All ^Il^lr^!!!nlt v.li'.ch tliii iiirt T>’i'iiio I 

tmfou tindrr Art X,\ of 18!‘,0 jii not Itsadnsh'iJ-le in j 
cvjitim-c by rrnsoii of Art III of 18T7. nui*« iiici- , 
dciitnl to nti oflieo iittch ns tint of n which is . 

capable of iicin^hfhl by a person otlnr tinn a Iliiuln, , 
were not imniovctililr property when Urpiftr.ation Act i 
XX of was cnarli d. Dkhai MoTinAI. AIakoawi I 
r. Di;sai I’ATUEiiorAM NAynLAt, i 

(1. L. n., 18 Bom., 92 i 

2. - KaluUat—Ad XVJ of 

1S64, s. JS.— XcitlKT p. 17 s,r Act 111 of 1S77 nor ! 
the similar scclimis of the pr< ceding Acts had the 1 
effect of rendering a document, which was not com- ! 


HKOIHTHATIOI-r ACT (HI OP 1877) 

— 1 . 

|nlt>.:iu undo Act X VI of IcflA, insd- 

i j ; lio-hr »hc s-a •rrdio.f A''{« With- 
I'.'-ti lu-c>«tji ysvuit r. KimIaW 
{T. U fC. 9 Cnle, 08 : 11 C. h. 11., 018 

0. ' if, cached tzf :-j-!r 1 1f fofC 

A •! .V t‘i t f 1 f ti^.c ti’!r> r/'-.-ift P, ^ 

A t.-f re .\d. XVI of 

r”.’’' I* to * j* T-»t' '1 Wi? ftd" tn‘J C ft! r^iidfS’cr, 
t‘, -i,*!’. t *, Id »h ! rot r.pplr to 

fir- t t r l<t J tatis'y and ». 17 ren- 

ts:';-* i f<-r { *' n. lititA 5ooy- 
t'l ETt r Mipiif- tircino?! 

{8 \v. n., 200 

•*. ' - K if f gre r*~ 

tfiticiH n f u'^^c -c It 1 rji , A 1 <;fir>','is!« fs-l 
1 <t t, * id'-;! *; !• as i-tl'l't"/- if it circat**^! 

i;ii «.?, .,,5 K.<i ,1, \ *, .{.Jj,. ?, 

ct;f a n i‘.f 8;>- '.n -r - .tt: luu . 20 V 7 . B., 83 

r», . .™,- hn'l B. 40 -'/)c -i»fr 

.f'7 **’7’, /. )7 - lni!rai’r*c.! — Ad’~.iit\tU 

i’l'v <a Ny rrl,;.'h itn'.'m t iMc 

jne; !;< - vsihsr,'*-! <! 1 t f.fv-l i;c".;!itr.si!n". unihr 
s IT ' * t* ' I'- .-'itMit* "i .V'-t, t'' 7 {. in. ord-r t>:'mal:c 
it * ’li-l •'!>•' no *rr s. 4 t>, .''".ch d*CTivs 

ff t rjjr-M'.j * t'-h:'! -S 5 y «, J 7 , It- g;<*.rst*on 

l**TT. I'! r.v.es‘i>'{«is Jjw.i^rna r, VAi.rar- 

I AS wxf.u . . Lh. 3i., 11 Boitt., GOO 

.... . . of 

c'-Atr All ins'r-sm'-t.tr of gift of 

("jj' •'<_%*!' j^in'-rty si'.'ut !»’ ts .; 5 s’.< rc'l. nhatcvtr he 
t'lr S sh;.' t*f th- ji'CJs'rty. i'CTOyt. Koiita r, 
Mrtti Kfit.ttA . . . 2 B. I>, IC, Ap., 4 G 

ri. <*. Vjiotoy.t Ko!.;tA r. .Mornw KostrA 

[ 11 AV. Il .,334 

7, - Ja proettdir.yt 

.~.J rfUtcnt- iYr: 5 :fiV,'*j'™Or fee ly Crurl, r'c. — 
ri. 17 of t!-* I’.c.ittr.stt')'', Act lit ii 1877 do s net 
apj ly io p.-o;- .' jodi.-la! prtvi' di:u*#, whether c.,!!slst- 
i!;g of phai.hr_*< rh:l by the parti* f or ord-TS made 
i.y thi <V:rt, lliynr^ut Xaik Gtf.T/A riAnA.f 
y.AKV . . - I. B. B.. 20 AlU 171 

[B. B., 25 L A.. 0 
2 C. V/. IsT., 129 

0_ b'nrryittercd ayrfentfii 

inci rp' rutcd info n judu‘in! prixccfdiny.A.\ prior 
niit Iftsucn the "nmc jnrtjts, now co'jtcV.ing the 
right to part of an nncistml fslate, claimed nuothrr 
inrt of the same ejtatc, without compri'ifij: the lands 
now in suit, which, at the time when the Sr.-t suit 
■was brought. Wire outstanding under a mortgage. 

A decree had hern made by consent, excluding the 
lands now sued for. The i!cfcudant’.s case was tliat 
the lands now cl.airaNl, together with those decreed 
by consent, had been made the sul»jcct of a com- 
promise of which the terms had been staled in two 
sa'riltcn agreements not registered. Alto that, accord- 
ing to the com promise, each of the parties w.asfotako 
a moiety of the whole estate. Each had obtained 
p.assesiiion ; but the decree was limited to the part 
of the estate for which the prior suit, then disposed 
of, was brought ; and only one of the agreements — 
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KEGISTBATION ACT (III OP 1877) 

— continued 

it itiaj be received as eMdence of the persoial obliga 
tion Seskaihi tAifi/enjarv SankaraAyen 711ad , 
296, folloned Aatta^cbi Jagappa r IAdaltt 
liATCBAPPA I X» It > B Mad , 119 

23 Send crenitnff inter 

est J« xm'noieah'le property —The registration of a 
deed ivliich do s net necessarily create an interest ui 
immoveable property of tlic lalue of RlOO is not 
compulsoiy Darshan v / Z 

R , 1 All , 274, and ^ojpaft •SinjA v E«m 
Kunr I L S , 2 AZ/ , 40, dissented from Aamt 
ijn Za&tAinan V Anani Rei6aji, 7 L,£ RSom, 
353 and Aararny^o CA«{ft v G«ruia^/ia CAeth I 
L E ,I Mad , SbO, approved A bond for 8 0, 
with interest at li per cent per annum payable 
tvreh c montha after date, by which immoveable pro 
perty is hypothecated to secure repayment of the 
debt need I ot he registered SadAGOPA ArrAWQAB 
t Dobasaui Sastbi I L B , 6 Mad , 2X4 


[I li nil All, 274 
Dsojit V PiTAtrsAB I Ii B., 1 All. 276 

26 Sand under SlOO-^ 

ComfvUory regufraixan — Fnoriiy — Uortgagf 
bond —A mortgage bond for R99 rcpiyable m time 
TDontl B and eleven days, vritli interest at the rato of 
2 per cent per mensem does not require registration, 
but a registered mortgage bond for fil95, subse* 
quently executed, will have priority over it Kob* 
BAN All AllBBHA t SbABODA PBOBHAD AICB 
♦ E,10Calc,82 

S, C KOSBAN ALlMlBBBAr PlTOMBABl Dasi 
[13 C L B,, 266 

26 Bond—Principal and 

miereif — A bond for the payment of U83SO on 
dejBsnd, together with interest thereon at the rate 
of 2 per cent per mensem, which chav^jCS immovc* 
able property with such payment docs not, though 
the amount due on it may m time exceed RlOO 
purport to create an interest of the value of RlOO 
Within the meaning of the Registration Act and its 
registration is therefore optional Kaban SiNOir i 
Ram Lax. . I. L B ,.2 41L, 98 

27. Sand hypoiheealtaff 

immorealle property — ^imounf together titlh enter 
fit otef ^100 — A bond winch secures by the hypo 
thecatnu of immoveable property the repaymnit, 
after four months from the date tliircof, of a loan 
of ROG 16 0 with interest at tl e rate of 12 per cent 
per annum, is an instrument requiring to be rcgis 
ttred under s 1“ of Act XX of 1800 Dhbbm. 
MO J7A»tAi» Sjwon r hPND LaU- SiNoa 

C8ir.-W‘,257 

^ 28 — and cL (h) — Intlra 

'tnenl crenfiny a charge in the nature of a mortgage 


BEGISTBATION ACT (III OB 1877 

—continued * 

—~Admi$nliltty t» eiidencg oj doLuments coinpuZ- 
eonty regittralle but unregistered — A kirarnama 
(agreemont), dated 11th diy of June 1885, was 
passed by ^ to 5 lo the folloning iffect “As 
my father S is dead it has been arranged that 1 
should succeed to Ins estate Part of this 

estate at Vagoda consisting of a house, fields 
cattle, and a cart has been given into your possession 
for use and euyoyment The reason thereof u that 
you have undertaken to pai R450 found d c on an 
adjustment of kbata from my father to G I am 
unable to pay off this debt, and so you have been 
put into possession of this property I shall pass to 
yOu a snle>deed in respect of this property and shall 
transfei the fields toyournamefromtheyesr 1888 89" 
Held that the kararnams required registiation 
It did not fall vithm the exception provided f r 
by cl (f) of B 17 of the Regist'ation Act (III 
of 1877) It was not a document which merely 
created a right to demand another document It 
created as between the parties to it a charge m 
the nature of a moifgagc The document of itself 
declare’ a right and the tneutioi of an intcntron 
to execute a deed of sale made no diffeienee An 
uoregistcicd mortgage bond for one hundred rupees 
and upwards may be admissible in evidence to piove 
the simple debt or a personal obh.atiou, but it is 
inadmissible in evidence to prove any ri.,ht to the 
property affected by it, Vani e, Bawi 

[I L B , 20 Eom , 653 

29 " -- ■ ' ■ HocumtntcompuUorily 

regittrabU-^Valuat\on-~Least sum payabli-‘Sum 
repayable before espiry of tUted teim— Principal 


the customary interest thereon, will be added to the 
kanom amount when after the expiry of the pen d 
of demise ot the pnramba a renewal la effected or the 
pammba is caused to be surrendered The jenmam 
nght over the siid paramba has been innitgaged to 
you for this ii50 aul the interest theriou' Ihe 
documcut was not registered It was contended that 
the document was one compul'orily registrable under 
s 17 of the Registration Act 1877, inasmuch as 
payment under it was postponed for at least i me 


repayable except at the end cf tlie previous Xsnom 
tern Pull effect would and coull be given to the 
words by coustiumg them to mean no more than thit 
in the event of the amount remaining vmpaid when 


addilun tJ what ml^bt be found duo iiudcr the 
kanom fbat there was nothing m the d cument to 
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— con!{t>itrd‘ 


EEGISTIIATIOIT ACT ( TTT OP 1877) 
— continued. 


prevent the interest nccruinp: under it from bfinfr 
paid from time la time, even if llio unjtaid 
capital were not rej)aid until tlie Icanom was 
redeemable. And lliat the least sum paj’able bfintj 
the test as to udictlier a doeument is ci mjmhorily 
registrable, the document need not be registered umbr 
p. 17 of the Eegislnitinn Act, 1877. iVf 
O’F.^nliriit. and IMtnir.Ui, .7,7., that mtdor rl. (/>) 
of F. 17 of the Kegislration Act, 1877, only the 
principal amount secured should he taken into 
considenirion. KxJNiti Amma r. Anjtrn IIaji 

[I. L. B., 23 Mnd., 105 

30. - ' Mortffopc — on 

vnrcffisterrd loud clar^inff iviinovetitde proprrft /. — 
The obligor of a bond bearing date the 20lh Jatni- 
ary 1873 agreed to pay the obligee USO, together 
with interest on that amount at the nite of 2 per 
cent, per month, between the 2nd April 1671 and 
the let i\Iay 187-1, and hyi>nthocntcd inimoveablc 
property as collateral sicnrity for such payment. On 
the 15th February 1879 the obligee sued the obligor 
on the bond to recover I119C-8-0, being the principal 
amount and interest, from the hypothecated properly. 
Held by the majority of the Full Dench (.Stitaut, 
C.J,, disscntingl that, for the purpo-ic of registra- 
tion, the value of the right unsigned by the bond to 
the obligee in the proj)orty should be estimated by 
the nmoiuit pccur«l for certain by the hyjwtliecatioa, 
and, that amount c-vcccdhig 11100, the bond should 
have been registered. I'cr Stxtaut, C.J. — llmt, 
for that purpose, the value of that right should be 
estimated by the principal amount of the bond, and, 
that amount being under £1100, the bond did not 
require to bo registered. JS’ana bin Lahehman v. 
Anant Bahajt, I. L, It., 2 Bom., 3 j3, and AVrra- 
sayya Chetti v. Gururappa Cheili, I. L. Jt., 1 Mad., 
37S, followed, Bcr Peaksok, J., OLDririu, J., and 
StrAioiit, J . — That a suit on a bond for money 
charged thereby on immoveable property must, where 
the bond is not admissible in evidence because it is 
unregistered, fail. Hiiijiat S]^■GH r. Sr.WA ItAir 

P. L. B., 3 All., 157 

Overruled by HADintriJiAn r. Bakched Uai 

[L L. E., 5 AU., 447 

31. — — and s. 49— Occ»/- 

pancy tenancy — “ Immorealle property” — Mort- 
gaye — Act I of 1S68 (General Clauses Act),s. 2 
(oj . — The obligee of a bond, dated the 29th October 
1869, sued to recover the amount due thercuudor from 
the property hypothceated therein. By the terms 
of the bond the obligor agreed to pay the sum of 
1175, with interest at 2 per cent, per mensem, ou 
the 12th May 1873. The amount thus secured ex- 
ceeded D200, The property mortgaged was the 
tenant holding of the obligor. Meld that the inter- 
est of a tenant in his holding was right or interest 
to or in immoveable property ; that consequently 
such bond, which affirmed as a security a right of 
which the value, estimated by the amount secured, 
exceeded RlOO, ought to have been registered ; that 
being unregistered it could not affect the ‘‘ immove- 
able property comprised therein ” or “ be received in 
evidence of any transaction affecting ” the same: 


and that tho suit brought on the basis of such bond 
for the enforcement of the liai must, in the absence 
of tho bond, fail. Minimal v. Sewa llam, I. 

Jj. Jl., 3 All., 157, followed. b-AnmA Uat v. 
j AcitAMi’AT Bai , . . I. L. R., 3 All., 422 

32, — — Bond charging im' 

moreahlc property ~Jnt crest. — \'hc obligors of a 
I bond for the pyment of money charging land agreed 
! to pay tho principal amount, ii99, uithiii six months 
j after the t.xecution of the bond, and to pay interest 
j every month ou the principal nnioimt at the rate 
j of 2 per cent., and that, in tho event of default of 
j p.aymcnt of the iiitcrest in any month, the whole 
amount mtntioued in the bund should become due 
I nt once. There was no stipulation preventing the 
obligors from repaying the loan nt any time uitbin 
I tho six months after which it was rcclaimablc. Meld 
that the only amount certainly secured by the bond 
was the principal, and the b.nd did not therefore 
need to bn rcci.stcrcd. Auaiad Bakiisit r. GobIndi 

[I. E, E,, 2 AU., 216 


I 


I 


1 

1 


I 

( 

I 


33. ———————— Bond — Mortgage. — 

The immoveable property charged by a bond payable 
by iu^Lalmcnt8, dated tbo 17tb December 1866, was 
charged for loth piincijml and interest, and the first 
instalment was p.aynble uitbin three years from tho 
date of the bond with the accuimilaicd interest, and 
the amount then liccoining due exceeded RlOO. Meld 
in a suit on the bond, tba; it was an instrument creat- 
ing an interest in in moveable property of the value 
of DlOO and upwards, and under s. 17 of Act XX of 
1866 rc(iuircd registration. Bojpati Mttar v. Bam- 
sukhi Knar, I. L. It., 2 AIL, 40, followed. Baa’A'O 
V. Tie MtrnAMMAU . I. E. B., 2 AU., 688 

34. — Mortgage of im- 

moveable property — Bcgistered and unregistered 
documents. — Meld by the majority of tbo Full Bench 
{Stkaight and OBoriEiJ), JJ., dissenting) that tho 
principal sum secured by a mortgage of immoveable 
property is alone to be considered for the purpose of 
deciding whether the registration of the instrument of 
mortgage is optional or compuhory under the Kegis- 
tnxtieu Act, 1877, The ruling of the Full Bench in 
Minimal Singh v. Seica Barn, J. L. B., 3 All., 157, 
overruled. Meld therefore, where an instrument of 
mortgage by way of conditional sale, dated the 2ud 
July 1871, secured the paj'ment of a prhicipal sum 
of R72, with interest at D2 per cent, per mensem, 
ou the 12th May 1873, the whole amount thus se- 
cured exceeding El! 0, that the registration of such 
instrument was optional and not compnlsory. Ha« 
niBUBLAH V. Nakched Eai I. E. B., 5 AU., 447 

35. — Mortgage for sum 

Just under RlOO with, interest. — IVhere the plaintiff 
sued upon a mortgage to secure U98 with interest at 
R2-S per month, it was objected that tho mortgage 
w’as inoperative as being unregistered. Meld that 
the mortgage was one to secure a sum under RlOO, 
and did not require registration, Pakchi Dassi v. 
AHAiEDtriLA . . . 12 C. E. B., 444 


Koebait Alt Mibdha v. Pitumbaei Dasi 

[13 C. L. B., 256 
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S C KoEBAS ALI MIBDHA V SdABODA PROEBAJ) 

AIOH I. L B , 10 Calc . 82 

S0 and 8 18 — If agrMd 

by an mstiument la writing called a ‘ Battab ' in 
consideraliun o£ a loan of 6*^9 8 0, that £ Bhcnild 
have the right of cultivating mdigo on certain land 
from a certain d»te for a certain period , that if she 
failed to make over to him any portion such land, 
or interfered with his cultn ation of any portion of 
ehe should be responsible in damages for the loss 
occasioned to B in reepect of ench default or 
terfcrence at the rate of B40 per bigha and for the 
repayment of such lean, * that if she failed to pay, 
S was at liberty to recoier from her penon and 
property , and that until the condiiiona ot the agree, 
ment were fulfilled she hjpotbecated her 4 anna 
share in monzah S” B sued Jf upon the ‘ sattah ' 


Jieiet per AiUAUI, 0 «/ , u at luasmucu as tue latue 
relating to the immoveable property hypothecated in 
the ‘sattah” was simplj HfiO 8 0 without any 
stipulation as to iiit rest or an) other payment by 
which that sni 
stipulated for 

might or migt • 

Qotoios could 
tioti the iRst 
1871, B 17, le 

V Santcania, 

Per J —That the only certain sum secured 

by the ‘sattah” being H90 S 0 tho instrument did 
not requite registration under that Act but it could 
not be used to enforce a hen to any ^eatcr extent 
than Bdd 8 0 against the property in suit Basart 
Lail 0 Tafesbbi Bai 1. 1/ B , 3 AU, 1 

87 Bond Jor money to le 

advanced —Where a bond pledges land for sums to 
be hereafter advanced not exceeding U100 and the 
sums actually advanced exceed that amount, the bond 
becomes an instrument of whicb tbe registration is 
necessary under a 17, Act XX of 1866 PeebiK r 
TjEDLIE 16 W B , 304 

38 ' ■ - — - Bond 6y whteH land 

\s pledged at collateral security — A bond for money 
in which land is pledged as a mere collateral security 
18 not one of the instruments defined in cl 2 s 17, 
Act XX of 1E66 the registration of which is com 
pulsory, but is one of which registration is optional 
WOODOT CnAlTD JAHA * XXTTB MPjtDtm 

[8 wr. B , 111 

39 Mortyagt-deed — 

JEiirfence — A. executed an mstiunient in favour of 
Bf thereby cover anting to repay B the amount of a 
loan, together with interest and mortgaging certain 
irnmoi cable property as security for repayment of 
tbe same B sued A tor the debt Be/d t^t the 


BSaiSTKATIOlT ACT ail OP 1877) 

— continued 

evidence under s 13 of Act XVI of 1864 Gopal 
FuASAS c hANPABAia 

[1 B I, Ih, A C , 192 10 'W. B , 252 

40 Bo umeni gtvingyu‘ 

lure right «n tmmoteahle property — An agreement 
for the purchase and sale of certain Immoveable pro 
perty provided that the completion of the contract 
should be ‘subject to the approval of tbe purchaser’s 
solicitors” (naming them) and that, if they should 
not approve of the title the vendor should refund 
the earnest money and pay all costs incurred by tbe 
purchaser m investigating the title Seld that the 
a<'reement did not require registration SbeegopaIi 
U iTiiLics V Ram Chdek xebeue 

[I I, E , 8 Calc , 8fa6 12 C L B , 162 

41. Deposit of title deeds 

— ilenorandum of deposit on promissory note-~^ 


following memorandum ‘ For tbe repayment of the 
loan of ill 2C0 aud tbe interest due thereon of the 
vitbm note of hand, 1 hereby deposit with” the 
plaintiff as a collateral se^anty by way of eguita 
blc mortgage title deeds of my propert) ” etc Eeld 
that the memorandum d d not require registration 
Keeabnath Dutt t> Shauioli Khetxbe 

(11 B Ij B., 405 20 W B,150 

42 — Znsirument intending 

to create charge on immoteo8/e property — Where 

.t » V > x.nnS Y\r.r.n tt ft r'Or* w\ 


money advanced — Held that the instrument oper^ 
ated as n charge upon the property to the extent of 
KlOO, and came within the terms of Act \ III of 
1871, < 17 Joy Ram Gosaik Buttachaejee 
r. Kaebe Nabaik Boy . 20 "W E , 291 

43 Deed covenanting to 

payeum for xmmoiealle property — AdmuSiliUfy i« 
evidence deed by which a defendant covenanted 
to nay monthly a certain sum “for the use and 

l f Kn (».• n'.a ns.fT sUnA. 


AEAli . • Xj.aI, 0 C , b\> 

44. — Ayreement as to land 

Smifor specific performance — ^Tho plaintiff lent 

defeniinl B20000 and received a document in the 
folio ring terms ‘ On demand we promisi, to pay 
S V Untu Bamen Chetty and C T A Chiniah 
Chetty the sum of rnpees twenty thousand, value rc- 
ecivei* Mema — ** 1 or the above promissory note the 
grant of the dockyard and offices to he deposited In 
t^ee days, and a proper agreement drawn oat, Tb» 



( 


to-'i 


BIGE^a of CASrjS. 


SZGISa}SA'rIOI^' AC^ (HI OH ISTF) 

CJ’lflSSfC. 

tins or crevSr to co cr .2 vear cr et^atten rrcrtts- 
interest at Bl-10 per cent, rer nensem'- In a snit 
t? cccnpcl specinr p-erfcrntance ani for dintJ^a fer 
brenen or tiie antccmsnt ccntannec. in tne n'ore 
ntertc ™ — Held tint the Ceenment did net contain an 
sgtecnent creating an interest in land, and regtstrs- 
ti.n vras net therefere necessity re render it rcceire> 
acle in evidence nnder the Seghtmtion Act of H-CA 
CrESTE r. llcrr RAitzy CKEtrr 

B, It. S., a. a. 1 E 3 : n T?r. B.^ 523 


ISii) 


4-5. 


jL/ccic^Tte^z: 




r c it CT use cf crcsrluTc freee. — A dec 
and transferring a right cf nse of gtovting trees f -r a 
terin of years is a ccenment TChieh pn> torts to create 
cr transfer an interest fn imn: : veable property tri Hn 
the meaning tf s. 13 ct Segistraticn Act cf ISAS ; 
and therefore snch deenment. if net registered is in- 
adtnissrtle in icence. Srssr Smr>sr?A r. GO'ty- 
rAStXt dTiGIEttCOI 


6 SEacL, 71 


46.- 


and s. 4Q — Ey- 

genieenfit ’! o_r crcfs — “Ifcre^rrcgrcperta” — Arf 
IqflS 6 S- 3 ~ 2 { 6 J — Tr^Tisfercf Frc^eritr Aci(IV c/' 
2SSSJ, 54 — Selc that an assignment 'ey endorse- 
ment of a registered C'-nd hypothecating certain crops 
teas z rransactitn relating to mcreatli propsrty. and 
registration of snch endtrsement teas net rccnired 
hv s. 17 of the Secistraticn Act (iii of iSTT) cr s. 54 
of the Transfer of Property Act (IT cf iSS2}. 
iC.tnxA PmsiT r. Ceasuaj- SittcH. 

plIr-B-lO AIL.. 20 

4T. ArrsyacteTsi eg cerree 

c^fcfne c cjr jTsrr.^qyee. — ^ITliere a mortgagee ettainee 
a decree against his mortgagers fer the payment cf 
the rnertgago-mmey. and in cefanit fer the sale cf 
the mortgiged property, and Hs hdr aftertTards eie- 


entea an assts 


tent ct tne decree tor va 






dmad-tL to the pAintim, vrht ptcceeded to eseente the 
decree hy sale of the mortgaged property , — Held 


■vras a coenment or wntm tne re- 
aEscry. Goeae NAsaitr r. TEmr- 

I. Ii. B.. 1 Bcmm 267 


that the asshreme 
gistration -tvas cor 
EAS SAJtiSEXV 

4S. — Assiyarteaf cfstcrt- 

ynce— BrfAnsfe* ersdeizce -Hcidesce Act flT ef 
IS7'2ji s. 91 — Ti*Le fo .me — Aitzettnereaf cg'pfcTni. — 
An eqnitable incrtnsge hy dep.;sit cf title-deeds rras 
created cn loth Angnst ISSd. In ITatch ISIS the 
mortgagee. P If. exeented an assignment cf all his 
property and cf all dects dne to him, and a2 the 
seenrities tLerefcr. to the t laintih. The assignment 
also contained a petrer-of-attenney from the mortgagee 
to tht piaintid. ''-in the name of the said P P, 
his executors. ete„ bnt for the sole nse and Anent of 
the said A D (the pLsintih). to a.V demand, sne for, 
recover, and receive of and hxtn all s-nd every the 
person cr persons liable in that hehalx all and Wery 
(inrer aitj] the snm and s-ims cf money and debts 
-^^hy assignedcrintendsd so to be cr any cf tT-^—r cr 
any p:trt of them, to m!’'d the same nntc and to the 
use and cencof ox the said .A y.-g exeenters. etc-** 
^me days after the txeentim of the assimment. the 
title-needs rrhiA had been dencsited in XS6d xnih. the 


iBRAiPIOir Ad- (m OH 

— ernfinnsh. 

the terms cr an agresmr-nt to tZnsr emeei cen- 
ntr ^rEgistertm On ISth Angns^ IS74 the 

andthat.nit hmng registered, it ceniin't berecehrsd in 
evidence: that m-der ?I cf the Evd.fence Act si cf 
ISTd) no evidence. cAer than shat emtained in the 

Ct_cu. — O..— wC '^‘r: 

CzS'crTr'cC s^zriz:: rsn- sirii 

as the constrmted att..m.^y cf p Hf and. then 
ahevrse she deed cf asshmment s;:- be tmt in ns evf- 


^ w.. jA>u 


cence cf sne p.-xer tnerstv cenre 


. cn 


trh to sne fer anf roe.:ver a_i debts cne Sc P 

cf the icnimbir mo tgag& On sppesi, — Helf shat, 
if Ae snit ttso regirdad as the snit cf P P. toe 
nevrer-tf-sttemey ocntafnsd m Ae deed, mi net 

g ^ — 

cevtr uie C..C js ncz.aXZcG'iz. tie C££C. i z: Hi ctxzl scy 
c:nns cAy and n t cn acrennt cf P B; and cn Ae 
ether hand, if Ae snit v-ere regarAc a'* Ait cf Ae 

as enabhnnrhim to recover cnhds evn arcotmt, virtnsliy 
gave to Aatpemer Ae ftnl erect man assignment, snf 
fer that pnrt cs<s snch an asAmmsrt. vrhether legal m 
ecnirabie, s'rcmd be reefstmed nnder ss. 17 and -4? cf 
AA Vni cf^HTi.^ The Cerm, Lctrev^ hemg cf 

senAn. m Ae pars cf Ae parties to As deed^ A 
evade Ae bsw cf registramm, granted she riamtdn 
smenmment m Ae case- m cram to ccmp.ete lA ttiee 
ns an ernim'tle mcrs,.agee, by Ami * 


io 


Meej or cirijnfsfisr 


«ac"nnn-r"ryE7<eas eg rear arzazereit — -imiiTiriiity 
of deed A erfce.ics — ^Zicffixfics A-*f pXJ” ^ISTTj. 
r. SC * — IzjKtizS cf iafersrf cx mdt, — Tfcrfgxgr — 
pnrmesf efrezis fc ssc.’rfgrre sh Itea cf Afera-f ca 
cert- — By a bend, Ated She J.?'^ -^Ay ISTf. JL 
assianed to A she “^'vahdTat cf assessment*' m em- 

RIOXQO. The bend prcAdA Aat 3 shtnld rcocfrc 

principal ce^ sicnid be repaid. Tt= 'tend -sas not 
nntil April bSS7. In rAmary Id'i*, 3 Asd tins 

v:as net registere-d. A nbeaded limitatdm. S ccn- 
tenced that she receiA m Ae assssmsnt ml'en cf 
mtereA was a payment m insmsst as sn A “ vrhhin 
she msaninn m s. fh m Ae Idndmsxn Act CST m 
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1877) and that the last of such payment having 
been made within three years before suit, his daim 
was not barred ffeld that the assignment of the 


I < • ► 

60 Seed of aeetffnmeni 

of a deoree-^Jdtntitibfltltf tn evidence~-Ref/tt(ra 
Uon Aai, t 49—8 17 {h) of the Ree stration Act 
(HI of 187^) does not apply to n kobal* or deed of 
assignment of a decree and an unregistered tobala 
oj a decree dealing with mmoveable property of 
more than filOO in value is not inadmissible in 
evidence under 8 49 of that Act Gopnl Narayan 
V Tr mhalc Sa^ashiv, I L E i Bom , 2$7, dis* 
•fnted from Jttoan Ah Beg v. Bata Mai I 
SR 9 All, 109 eferredto Ghous Mahomed e 
hnAiVAs All Kbah I Ij R , 23 Calc , 460 


and also the right of succession to the toll owner- 
ship of the lands should the m ras tenure on which 
they were held come to an end TIeld that the 
document purported to assign a right, title and 
interest m immoveable property of the value of 
more than RlOO, and as such, required registration 
under cl (J) of s 17 of the Registmtioi Act. 
Ahamdbao V lOTi I Si R, 24 Rom, 016 

62 — Seedofcompromtte — 

i jS J?, a Hindu died in 1811, leaving a will 
by which he gave his property to his four sons 
subject to certain charges and among other 
things directed that the profit* of a portion of 
It should be dedicated to a certain idol After 
his death, I is sons partitioned the p operty In 
1857, B one of the sous brought a suit in^the 


Ibis decree, a conveyancewas settled by the Master, 
blit It was never executed the parties having ceme 
to an agreement to comrromise.sndexecnteda deed 
to that effect on 15th March il8C6 The deed ro 
cited that the parties now agreed to co i promise cer- 
tain suits and to execute mutual releases, etc , 


REGISTRATION ACT (III OP 1877) 

conitnKeif 

as thereinafter lecUred and then witnessed that the 
real piDpecty belonging to the idol which the trus- 
tees were enti led to I old unler the will was set 
forth in a schedule and that it had b cn agree I that 
a conveyance shoul 1 be executed to the plaintiff and 
others in trust for the idol aud that the same should 
be duly registered provision wasthenmadeforthe 
settlement of the dedicated portion, when for more 
than one year and extendmsr beyondthe ter n of the 
turn of worship of any one of the parties and there 
was a declarat on that all le ses etc made without 
consent of the parties should only be, valid for the 
tnin of worship of such patty , that lha rents and 
profits were to pass to and remain with the party or 
parties who ►hould for the time being be entitled to 
the turn of worship , and tl at a house of worship 
should be bnilt for tl e idol on the land menti ned m 
tbe schedule provision was also made for the for 
failure of interest of any parry who should renounce 
the Hindu religion nud it nas d clared that a ccr 


JJ JJ XV., xui 

68. — Seed of compromite 

— It was held not necessary that a deed of compro 
misc should be registered m order to make it admis 
•ible in e idcnce Gd?ta NAUAiy Das t BiJOtA 
800VDASI Dbsta . . 2 C W N , 663 

See FEAUieAL AMtE i Labs&im Avir 

[I li R , 22 Mad , 608 
sew N,486 
li R., 28 I. A , 101 

64, Cotennni for title 

running with the land — A covenant for title run 

t 

f 

B i( 01 Act 111 ui XU//, must uo re„i terca unless 
»t cones withm tie esceptiio els (e)to(I)of the 
eame sect on Hajd Balu v Keishwabat Ram 
CHABDBA I L R , a Bom , 273 

FR — rr , .r,. . 


promissary nrte Shortly afterwards A addrc«eed s 
letter to tbe plaintiff to this /ffect " As collateral 
security for tbe doe payment of R2 OOO scenred by 
a promissory not of even date I herewith 

hand you tt c title de ds of my property . money 
borrowed snd received in pledze of bontc, ' and cb- 
tamed the balance In a suit on tbe bans of tbe 
doenments for foreclosure or for sale of the propertr. 
or in the slternative for a conveyance of tl e legal 
11 B 
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BEGISTRATIOIT ACT (III OP 1877) 

— conftnucd. 

estate, — ndd tliat tlic letter itself was not a con- 
tract of mortgage, and was witlio'it rcgistiatioii nd- 
iiiiFsiblc in evidence of the equitable mortgage wliicli 
Imd been completed upon deposit of tlie title-deeds. 
Held also tbnt the fact of tlie existence of the letter 
would not prevent the plaintiff from giving aii3' other 
evidence in proof of his claim. Kcdur Hath Dull 
V. Sham Lall Klicilry, 11 IS. L, II,, 405, followed 
Oo Noukg r. .Mopko Htoon Oo 

[I. L. E., 13 Calc., 322. 

66. indorsement on deed 

of sale of immoveable propertf/. — I) sold a house to 
P, and executed a deed of con ve^'anee, which was duly 
registered. P did not paj’ the pnrehasr-monev, and 
therefore did not got prEscssion. Shortly after the 
conveyance had been registered, J* returned it to J), 
with an endorsement thereon to the effoet that it was 
returned bemuse P was mmble to pay the purclmse- 
inoncy. 'flic right, title, and interest in the house 
Were snbBcqucntlx att.ached and ."old under a decree 
obtained ngaiust bim by the plaintiff. The plaintiff 
became the purchaser. Held, in a suit by him 
against H for possession, that the endorsement on the 
conveyance, not having been registered, c.iuld not 
affect the property. Umed Mat, Motiuam r, Davtt 
DTK Dno.s-DiuA . • I. Ii. K., 2 Bom., 647 

67. . , . . indorsement on a 

sanad returning the saiiad to the grantor — 
ividence— Admissibility, — The plaintiff sought to 
attach a ceitain link ns belonging to his judg- 
ment-debtor K, The defendant, who was the 
original grantor of the hale, pleaded a regrant 
of the hak to himself. In support of this plea, 
the defendant produced from his possession the ori- 
ginal Bauad bearing the following endorsement by 
K : “ You luavc p.asscd me a receipt for the sanad. 

I have accordii gly given yon the ownership of the 
sanad. Therefore over the said sanad I have no 
right or title.” The defendant offered to put in this 
endorsement, and also tendered the evidence of JST’s 
brother. This evidence was rejected by the Court, on 
the ground that the endorsement, which had the 
effect of extinguishing the grant, was not regis- 
tered. Held that the endorsement did no*, require 
registrati-u. It did not itself rescind the grant to 
K, nor constitute a re-grant to the defendant. It 
was simply an endorsement returning the sanad to 
the defendant, and therefore passed no interest in- 
any property. Heeambdev Dhabniohaedev o. 
Kashinath Bhabkee , I. Tj, R,, 14 Bom., 472 

58. Letter depositing 

title-deeds —Admissibility in evidence of unregis- 
tered document. ■ The defendant deposited certa'n 
title-deeds with the plaintiff as security for money 
due on a bond executed by the defendant in favour 
of the plaintiff. The deeds were sent with the 
following letter from the defendant to the plain- 
tiff’s attorney : ‘ I have the pleasure of hand- 

ing to you the title-deeds of a house, 56 Lower 
Circular Hoad, as a collateral security for 
R20,000, W'bich falls [due this day. Please accept 
them from my manager.” In a suit for an account 
of what was due to the plaintiff on the security of , 
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he deed, — Held that the letter needed registration, 
ns being a document which created an interest in 
land, and therefore, being unregistered, was inadmis- 
sible in evidence. Dwaekanath Mittee v. Saeat 
K uMAnrDASi . . . 7B.Ii.R.,55 

— — -^Letters containing con- 

tract — Aolcnowlcdgment of receipt of consider- 
afton — ittdcnce Act, s, 91 — Oral evidence. Ad- 
missibility of — “ Instruments^ — An advertise- 
ment appeared in tbc iombay Gazette newspaper 
of the 0th March 1874', advertising for sale certain 
moveable and immoveable property situ.ate in the 
village of Angur, near Juunar, in the district of 
Poona. On reading that advertisement, plaintiff 
entered into a negotiation with the solicitors of the 
widow and administratrix of the owner of the said 
property for the purchase of a certain portion of it. 
On the 26th May 187 1 the plaintiff wrote a letter to 
the solicitors, offering to purchase the said property 
for 1114,000 on certain conditions, and proposing to 
pay a (leposit of 111,000 ns earnest-money if the 
offer was accepted. On the following day the solici- 
tors informed plaintiff, in writing, that the widow 
accepted his offer, and requested him to deposit the 
enniCBt-moncy offered bj’ him in his letter. Plaintiff 
accordingly deposited the earnest-money (R1,000) 
with the solicitors on the same day, and obtained 
from them a receipt, bearing a 'one-anna receipt 
stamp. The receipt mentioned the money as being 
in part payment of tbc sum of lil4-,000, the amount 
for which the plaintiff had agreed to purchase the 
property. Instead of completing the contract of sale 
with the plaintiff, and putting him in possession of 
the property, the widow sold it to other persons. In 
a snit of the nature, of a suit for specific performance 
bi-ought by the plaintiff,- as first purchaser, against 
the widow and the other purchasers to set aside the 
subsequent sale of the property, and to compel the 
widow to execute a conveyance thereof to the plaintiff, 
the following documents were produced and tendered 
in evidence, rJ 2 ., the advertisement of the 9th March, 
the plaintiff's letter of the 26th May (exhibit io. 3), 
tbc solicitors’ reply (exhibit No. 4), and their receipt 
of the 27tb May”l874 (e.xbibit No. 5), and it was 
contended that three of the four documents— rt'r,, 
exhibits Nos. 3, 4, and 5— required registration 
under the Registration Act (VIII of 1871), s. 17. 
Held that the plaintiff’s letter (exhibit 3) offering 
to purchase the property in question, and the letter 
of acceptance (exhibit 4) written on behalf of the 
vendor (defendant No. 1) bv her attorneys, did not 
fall within cl. (5) of the l7th section of the Registra- 
tion Act (VIII of 1871), and were admissible in 
evidence to prove the contract of sale, although not 
registered. The acceptance of the plaintiff’s offer 
was conditional on his payment of the R 1,000 as 
earnest-money, and therefore, until that sum was 
paid, no estate, legal or equitable, in the property- 
passed to the plaintiff. QiKere — Whether the lettere 
between the parties (exhibits Nos. 3 and 4), even if 
they did constitute a complete contract for sale 
unincumbered by the necessity for the payment of 
the deposit by way of earnest, could be regarded as 
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•“ mstruTnents ” wxthm the meaning of b 17 of the 
Begistratioa Act (VIII of 187lj. TVaitak Bau* 
CHAMDBA V Dhohdiba KsianNAJi 

[I. Ii. R., 4 Bom.. 128 

60. and b 49 — LeUert 

of one partner to another tramjemng to the latter 
the share of the former %n the assets of the firm, 

' ■ ds 

• • ■ ou 

Act — By two mortgage*bonda, dated respectively 
25th July 1866 and 19th September 1870, certam 
lauds wore mortgaged to a firm of money lenders at 
Khadkala, carrying on buBiness under the style of Q 
and II There were four partners m the firm, w* , 
O, IT, F, and S In 1S7-1 O retned from the firm, 
and wrote three letters the effect of which was to 
transfer his share m the partnership to P and B In 
1678 the shop was closed, and the partners divided 
the assets of the firm The two mortgages fell to the 
aharcof B Subsequently S died, aud the plaiutiff, 
hia son, inherited hia pioperty and took possession of 
the moitgsged lands These lands were afterwards 
attoched in execution of a money decree against one 
of tliA mortgagors (defendant 1) The plaintiff ob« 


plaintiff had no luieiesiiiii lue iijuugiges,uuu 
entitled to sue The plaintiff relied (infer alto) in 
support of his title upon the letters (A, B, andC) 
whereby O had transferred bis share m the assets of 
the firm to his (the plaintiff s) father f These 
letters were objected to as inadmissicle m evidence, 
not having been registered Eeld that, lodepcn 



move- 


parti* 

•opertj. 


share does not lodndeany specific partof auyspeinu, 
item of the partnership property, still where the 


REGISTRATION ACT (III OP 1877) 
—continued. 

I am, on the whole, disposed to hold that the pr.nciple 
of those autliDiities applies to cases where immoveable 
piopeity Js held by a firm no'- m full proprietor* 
ship, but ouls by right of mortgage Lpou the 

whole I should, if necessarr, have been disposed to 


1 ELAira, J — A perusal of venous sections oi the 
Begistratiou Act seems to show that the Legislature 
has used the words “document" and “mstrumeut” 
jntoxchaugeably JoHABArAic Tejram Jaobut 

[1. L R , 17 Bom , 235 


61. Deed of partition — 

S 17 of Act W of I8t,6 extended to a deed of parti, 
tion ttud this ivas not prerentcxl by such su lastru. 
ment being enumerated in s IB amougat those which 
were optionally registrable Shavear BAUCaAVBBA 
V VisnNB Anant . I. L. R , 1 Bom , 67 


62. ■ — — Deed of dttmon of 

tmmoieahle property — The ycgistiatfon of a do^ 
of disisio I of immoieable property of the value of 
more than ItlOO executed by members of nil un* 


I 


63. Deed of partition 

— A dce<) of partitiou need not be registered Asar 

hor V Lamitju Kot 25 W R., 376 

Instruments of partition made by revenue officers 
requi orcgistratioi nndei s 17>cl (Ai), of the Begis 
tiation Act of 1877 

64. — ' aado].(c)aad8.49 

— A,.!.. m»nt — Xlnrument tO confra* 

• 17 

Necessity 

• • brothers Si 

y property. 

■. r » -*» tha nroportv hid hpetl 


„ ' I 

IS auildiog new houses on properly appertaining to 
bisshare .... 'To the same we tbr^c persons 
and our hews and representatives haxe no interest of 
any kind whatever. If we orthey should prefer any 
rl^m, then the same is to be null This release paper 
wehaveduly passed in writing jointly and severally 
and in sornd miud" This docunent had not been 
jvgstered. and was therefor., imadmmible as 
evidence of the a'leged partition In cross cxamina* 
turn of the plaintiff R, be was interrogated as to the 
cireamstsDces under which the mortgage was made 
b> J/ on the 13th January 1877. Ho said “Iivas 
prttent when the mortgage was made, but I was ill 
21 B 2 


TOi. IV 
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in bed. . . . This was on the ISfch January 1877. 

. . . I did not say on thiit day that I had no claim 
to the property.^’ He was then shown the above 
document, and admitted Ms signature. The docu- 
ment was tl>en tendered in evidence, not ns a re1ease> 
hut to contradict the witness. Seld that the docu-. 
ment was admissible for that purpose, as it was not a 
document which itself declared a right in immoveable 
property in the sense intended by .s. l7 of the Re- 
gistnition Act (III of 1877). It was an acknowledg- 
ment that there had, in time past, been a partition 
between the brothers who signed it and the defendant 
IT, but it was not itself the instrument of partition. 
That an acknowledgment of a partition is distinct 
from the instrument of partition, i-s to be gathered 
from cl. (c) of s. 17 of the I ’.egi strati on Act (III of 
1877). Had the terms of fcl, (J) of that section been 
satisfied by a mere acknowledgment, cl. (c) would 
have been superfluous. Its operation is to require an 
acknowledgment in the form of a receipt to be regis- 
tered, but not an acknowledgment in any other shape 
as distingui'^hed from the instrument of the transac- 
tion. The word “declare" in s. 17 of the Eegistra- 
tion Act (III of 1877) is to be taken in the same 
sense as the words " create, assign, etc." used in the 
same section, vis., as implying a definite change of 
legal relation to the property by an expression of will 
embodied in the document referred to. It implies a 
declaration of w’ill, not a mere statement of a fact, 
and thus a deed of partition which causes a change of 
legal relation to the property divided amongst all the 
parties to it is a declaration in the intended sense ; 
but a letter containing an admission, direct or in- 
ferential, that a partition once took place, does not 

declare" a right within the meaning of the section. 
It is not the expression or declaration of will by which 
the right is constituted. Quaere — Whether, if the 
above document were itself a release operating or 
intended to operate as a declared volition constituting 
or severing orvnership, it could be received even for 
the purpose of contradicting a witness who had 
denied that he had previously made a statement in- 
consistent with his evidence. Sakhabaai Kbish- 
KAJi V. Madak Keishnaji I. Ij. H., 5 Bom., 232 

65, 1 Release. — In .Tune 

1875 L executed a bond in favour of S, in which he 
mortgaged, amongst other property, a village called 
Chand Khera, as security for the payment of certain 
moneys. He subsequently sold such village to A, 
concealing the fact that it had been mortgaged to iS'i 
Cn this fact coming to the knowledge of A, he 
threatened L with a criminal prosecution, whereupon 
i proposed to S in writing that the security of 
a share in a village called Kelsa, which he alleged 
was his property, sbouldbe substituted for the security 
of Chand Khera. S accepted this proposal by a 
letter in which he referred to L’e proposal in terms. 
It subsequently appeared that the share in Kelsa did 
not belong to L, but to another person, , having 
sued upon his bond, claiming to enforce thereunder a 
lien upon Chand Khera, A set up as a defence to the 
suit that S had agreed to substitute Kelsa for Chand 
Khera in the bond, producing S's letter as evidence 
-of the agreement. Held that such letter operated as 
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a release, and shonld therefore have been stamped 
and registered. Sabdab All Khan n. Lachhan 
Dass .... I. Xj. B.., 2 All,, 55^ 

66. Release from mortgage 

— Agreement for fresh consideration, hetieeen mort- 
gagee and third person, for release of pfopertg from 
mortgage — Release not required to he in writing 
and registered.— rghc mortgagee of immoveable pro- 
perty under a hypothecation-bond entered into an 
agreement with one who was not ’a party to his 
mortgage to release part of the property from liability 
under his mortgage. This agreement was not in 
writing and.reglstered. The mortgagee subsequently 
sought to enforce the Jiypothecation against the 
whole of the mortgaged propertj’. Held that the 
agreement, being a new contract for a fresh considera- 
tion between persons who were mot parties to the 
mortgage, was not, as between the parties to the 
mortnage, a release which the law required to be in 
writing and registered. Ghediaii Maii v. Jahhei 
Mai .... I.L.B., 7A11.,820 

67. Widow’s right to 

maintenance, Release of — Releases affecting pro- 
perty.— k W'idow’s right to maintenance constitutes no 
interest, vested or contingent, in the immoveable pro- 
perty of aii undivided Hindu family within the mean- 
ing of the Registration Act XX of 1866, and a release 
thereof did not require to be registered under cl. 2, 
s. 17 of that Act. Semble — Under Act XX of 1866, 
s. 17, els. 2 and 3, releases affecting immoveable 
property above RIOO in value had to be registered, 
and the releases mentioned in cl. 7 of s. 18 are releases 
relating to moveables. The niling in Anonymous 
Case, 6 Mad., Ap., 5, dissented from. Kalpa&ath- 
achi V. Ganaeathi PxnnAl 1. 1». B., 3 Mad., 184 

68. : Document registered 

under the Dehlcan Agriculturists’ Relief. Act 
(XVII of 1879), ss. 56 and 60— Deed of release hy 
adopted son.— The idaintiff was adopted in 1880 by 
K, the widow of one C. In June 1885 he executed 
a document w’hich recited that he and K had not 
been on amicable terms, and that his adoption had 
consequently been cancelled, and that she had adopted, 
another son (defendant Ko. 1) to whom she had 
given all rluhts of heirship and declared that in 
consideration of R200 paid by K, he delivered back to 
her the rights’which he had obtained by virtue of his 
adoption and heirship. This document was not 
registered under the General Eeeistration Act (III of 
1877), but was resistered under s. 56 of the Dekkan 
Agriculturists’ Eelief Act (XVII of 1879), which sec- 
tion applied to the district in which the transaction 
took place. K died in October 1885, and the plaintiff 
brought this suit, as adopted son, to recover the 
property of G. The first defendant, who had been 
adopted by K subsequently to the plaintiff’s adoption, 
contended that he had been validly adopted, and that 
he was entitled to the property. He relied {inter 
alia) upon the release executed by plaintiff in J une ■ 
1885. It was contended that the release in question 
was not admissible in evidence, not having been 
registered under the General Eegistration Act (III of 
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1877) Held tLat the docuiuent was admissible It 
was a conreyaace within s 56 of the Dekkan Aen 
-culturista’ Relief Act (XVII of 1879) and the law 
in force as to its legistration was ccmtamed in bb 56 
-and 60 of that Act JlAnADr Gastj r Bataji Smir 
[I !> R.19£oin,239 

69 and B 40 — Deed of 

conditional tale — Adtnuiihiltiii of ttidence — A 
deed of bye bil wafa or conditional sale, is a deed 
which, under s 17 of Act XX of 18G0 requires regis- 
tration before it can become admissible as evidence 
Bat so far as it is a covenant oV agreement for the 


Paiteb CsAitn Saha 

[SB I. R., A C.SIO- IBW R,222 

70 Shehaxinatnah—K 

shebaitnamah which conveyed nonghtorinteiest but 
merely declared that a particular poition of the thi 
koor’s income Bhoald be expended thiough the inslru 
mentality of the Bhebait in the worship of tbetba 
koor, was not a deed requiring to be registered under 
Act XVI of 18b4 Gibeedbcb Dass <* Birro 
CoFAZi DASS . le TV R , 291 

71 Sulehnamah— Agree 

tnent oreaitng a eAarge on mmoieaSle properfg~- 
Suit for monetf charge on immoieable properlg — 
Ceitain immoveable property having beeu attsmbra lo 
'the czecntion of a decree held by S, li and L objected 


jmrehased the rights of the judgment debtor in the 
attached property, agreed to pay the amount of the 
decree which exceeded one hundred rupes withiu 


the document required to be registered and not being 
registered the suit thereon was not maintainable 


was held not to require registration, remarked upou 
^nd distinguished by SfaNEIE J, Subju FbASad 
V BnAWMi bAHAi I. li B , 2 AIL, 481 

72 — and 8 IS^Deed of 

/wrrenrfer— “ AcTcnovsJedgments " — An istifauamali 
or deed of surrender, surrendering pledged property 
of which the party executing it was in posse-s on, on 
receiving back the amo nt of a bond debt, cornea 
under ds 2 and 3 s 17 of Act \\ of 1866, 
and must be registered to be admissible lu evidence 
“ Acknowledgments ” in cl 7 of s 18 refer to trans- 
Actions of quite a different description Bbtbitb 
-CnpNDEii Dass r KAlEScninDER CaecKEBBUTTr 
[16 TV. R, 66 
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73. . Surrender of interest 

hg tenant to landlord— Act XVI of 1S64 it 13,14 
— A document, which was substantially a surrender 
by a tenant of his interest in land to his landlord and 
' * X of 

id not 
89 13 

[9 Bom , 246 

74 — Deed of relinquish’ 

ment bg tenant to landholder in consideration of 
waster of right to arrears of rent — An instrument 
by which a tenant m a zimindari in consideration of 
tLi zamindar waivin, his right to arrears of rent 
accrued due relinquishes the laud to him is not 
admissible in evidence, unless it is registered in 
accordance with law, although it may have been 
drawn up and delivered to the servants of the zamin 
dor before be had signified his consent to waive hts 
right to the arrears Rasoatta Appa Rac u 
Bajieswaba Ratj I L R , 20 Mad , 367 

76 cl (c) Document ae 

knouledginq receipt of cons deration i lontgfor co« 
veganee — A dotument wbi hacknowlcdgesthe receipt 
of consideration money for the couveiauce of im 
moveable property cannot bo received as eiidence 
unless it IS registered SBEENAia CnuRii SooB r 
NitEAino Det 22 'W R,809 

76 AoknoiUedgment of 

receipt of consideration —J T passed a writing to 
V under date 28th April 1674 stipulating that the 
deed of sale ol J T e bungalow to V fur R4 3u0, 
which was to have been made that day owing to 
certain circumstances therein mentioned, should be 
made and deliv ered by ■/ T to i twenty days there 
after The writing further ackno vlcdged the receipt 
by J r from V of HlOO as earnest money for the 
purchase of the hnngalo v, and concluded with certain 
penaUies in the event of a default by either party 
In a suit in the nature of a suit for specific perform 
ance brought by J to compel J Z to execute the 
deed of sale to V and to register the same as pro 
mised in the writing of 28th April 1871,— ITefi that 
the anting required registrat ou under Act VIII 
of 1871, B 17, cts 2 and 3 ns it distinctly acknow- 
ledged the receipt of RICO ns part of the con- 
sideration for the Bale of the boasn to the plaintiff for 
the sum of R4 30 J, nnd operated to create an interest 
in the louse of the value of RUO and upwards 
J/esAad V Dart, I L D, ,1 Bom , 196 approved and 
folowed Jusah HaJiJafari JlajiOulMahammad, 
J2fiomai75 JIargovandas I Balkrithna 7 Bom , 
O C 67 va6,Kedarnalh Dutt\ Shamlal Khetirg, 
H B L r , 405 distinguished Vaiaji ISAJI r 
TaouAs I.Xj. R.,1 Bom , 190 , 

77 — Beeeipl for tarntti’ 

money — Consideration — tTTiere the plaintiff pro- 
posed to purchase property, moveable and immove- 
able, for R14 000 and to pnv a sum of R1 000 as 
earnest money, aud hts offer was accepted and the 
earnest money deposited n receipt was given for it 
stamped with a one auoi receipt stamp. The receipt 
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of the mortgagee in the mortgaged property. Seld 
therefore that the indorsements did not require be 
registered in order to make them admissible in 
evidence of the payments to which they related. 
Mahadaji v. Vyankaji Ciovind, I. L, li,, 1 Som., 
197 j Hasmoa v. Kalkapa, I. !>. iZ., S £om., 489 ; 
Fakiv Khoiu, I. L. R.,4 Bom., 590 ; Waman Ram 
Chandra v. Bhondiha Kishnoji, I. L. R., 4 Born., 
126 ; Futleh Chund Bahoo v. Leelumler Singh 
Boss, 14 Moore’s I. A., 129 / and Imdad Susain 
V. Tasaddak Rusain, 1. B. R., 6 AIL, 335, 
distinguished. Balip Singh v. Btirga Prasad, 
I. B. R„ 1 All., 442, referred to. JiWAH Am Beg- 
V, Basa Mae . . . I. D, R., 9 All. 108 

00. — and s. 49 — Agree- 

ment to reneio a kanom and to credit as renetoal 
fees a sum of money then due hy plaintiff to 
■defendant — Portion of agreement severable from 
rest — Admissibility in evidence of portion though 
unregistered . — A written agreement to renew a 
kanom and to credit as renewal fees a sum of money 
then due is not an acknowledgment of money paid for 
the creation of an interest iir laud within the mean- 
ing of s. 17 (e) of the Registration Act, and therefore 
is admissible in evidence, though unregistered. Held 
that in such an agreement the agreement to renew is 
severable from the rest of the agreement, and the 
document, though unregistered, is admissible in 
evidence of the agreement to renew, even if it were 
inadmissible for other purposes. Kkishnan Nam- 
BOTiEr V. AjrAN Menon I. If. R., 20 Mad., 484 

91. Receipt showing pay- 

ment of money — Bocument proving extinction of 
mortgage right . — Plaintiff purchased a portion of 
certain land from two persons who owed him money 
on mortgage bonds and tcok a mortgage over 
another portion, taking possession of the whole estate 
as security for the balance of his debt. He then 
permitted defendants to purchase a portion and to take 
a mortgage over the remainder of the lauds, and gave 
them possession, on condition that they should pay 
to him the said balance that was due. Plaintiff, 
alleging that defendants had failed to pay him the 
balance, now filed this suit to recover jossession of 
the land. Defendants contended that the balance 
had been duly paid, and in support of that conten- 
tion produced a receipt which, however, was held to 
be inadmissible in evidence for want of registration. 
Oral evidence of the alleged pajment was also 
excluded. Seld that the receipt had been wrongly 
excluded. It did not purport to extinguish the 
mortgage right, and, even if it did so, it was re- 
ceivable as evidence of the payment, oral evidence 
as to which was also admissible. Appamma 
Natuhaeu V. Ramanna . I. L. R., 23 Mad., 92 

92. ' and. cl. (h) — Receipt 

for^ piircliat.e-inoney — Bocument creating or extin- 
guishing a right to immoveable property . — The 
jilaintiffs sued to recover the property sold to them by 
the defendants. The defendants set up a rc-purchase 
and produced a receipt passed to them by the plaintiffs 
which stated that the plaintiffs had no longer any 
ntcrest in the pro,'crty, and that they would execute 
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a new sale-deed. The plaintiffs contended that the 
receipt required registration. Reid that, as the 
receipt created or declared or extinguished a right to 
the property with a superadded covenant to execute a 
stamped document to the same effect on a future 
occasion, it required registration. Faeasheam v. 
Gahpat . . . I. L. R., 21 Bom., 533 

93. cl. (d) — Unregistered 

lease. — By Act XVI of 1864, no unregistered lease 
for a term exceeding a year could be received in 
evidence in any civil proceeding, however small the 
value of the property leased. Omae v. Abdooe 
Gbpeooe 9 W. E., 425 

94. Kabuliat — Bease . — 

A kabuliat was not a “lease” within the meaning of 
s. 13, Act XVI of 1864. Amjed All v. AlA 
Bttksh " . . , .9 W. B., 537 

Hue Chuneeu Ghose v. Wooma Soohdueee 

Dossee 23 W. B., 170 

95. Bease for more than 

a year — Biability under unregistered lease. — Where 
a house is let for a term exceeding a year, the regis- 
tration of the kabuliat is compulsory 5 and no action 
will lie for the recovery of the rent stipulated to be 
paid under the kabuliat if that document is unregis- 
tered. A party who retains and holds a building 
under such unregistered kabuliat is nevertheless 
bound to pay a reasonable compensation for the use 
and occupancy thereof. Pujioma Soondueeb Dos- 
SEE V. Peobbad Chundee Dabs . 12 W. B., 289 

96. — ^ — Agreement between 

landlord and tenant — Pottah — Mad. Act VIII 
of I860 . — An agreement between a landlord and 
tenant in the Piesidency of Madras for more than 
one year is a pottah within themeaning of Act I'lII 
of lb 65, and consequently e.xempted' from registra- 
tion under Act XX of 1866. Vakate Kamaeeddx 
V. Duttdeu Atappabeddx . . 7 Mad., 234 

97. ^ and s. 49 — Agree- 

ment for lease— Feidenoe. — Under cl. (d), s. 17, 
of the Registration Act III of 1877, an agreement 
for a lease needs registration if the parties to such 
agreement intend to create a present demise. 
Although the agreement may contemplate a formal 
document being subsequently executed, the 
paramount jinteution, as gathered from the whole of 
the instrument, must prevail. Puemananddas Ji- 
WANDAS V. DHAESEX ViEJI 

[I. Ii. R., 10 Bom., 101 

98. ^ B e a s e — Agreement 

for lease— Boul durkhast— Proposal — Acceptance 
— Contract. — Every lease, or agreement for a lease 
in Writing, must be registered before bemg given iu 
evidence. But a propo.sal in w'riting lo take a lease 
of certain lauds on certain terms, made by one person 
to another, need not be registered, unless the pro- 
posal in writing has been so accepted that the 
piojosal and acceptance constitute a contract in 
writing. Supdae Reza v. Amzad Abi 

[I. L. R„ 7 Calc,, 703 ; 10 C. L. B., 121 
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LucniiissoE SiKQn i Dakho. LTrcHuisaoB 
Singh r. Rcnglal 

[I L. B., 7 Calc., 708 : 10 C, L. B . la? 

99. Tropoial to pap rent 

— Daul darkhati — Leaie — Agreement to Ze4«e. 


in writing, -then aucb contract must be rcgietcted 
Choonee Mundur v CAundee La\l Hastt 14 S , 
178, and l/eAeroomna v Aidool Ounee, 17 JF. Jt , 
50y, distinguished LAnJEAe Neqhoo 

LX L. B . 7 Cale., 7i7 

100. Agreement to 


deed under which the pUiatiff sued was a pottah, 
and under cl 3, e 17 of Act \X of 1866. an in 
Btrumcnt the registratiou of which was compulsory 
As an unregistered document, it could not bold its 
ground against a registered pottah put in by inter* 
venors, Bond Kam Ghose t Maukoo Biubb 

CIO W. R , 177 

lOl Lease or agtee-' 

ment to lease —In a suit fer posseesiou of certain 
property and for the execution of a pottab it ap. 
peared that two of the defendants had executed an 
agicemeut wfaich was dul^ registered, by which they 
acknowledged the receipt of a portion of the salami, 
and covenauted to execute n pottah on a certain day 
'Ihis agreement was afterwards confirmed by two of 
the dPleadants who were minors when it was entered 
into the confirmation was by deed, which was duly 
registered SubaequcntlyaUtbedcfendanis cxecoted 
a document, which pioiided for the payment of a 
portion of the Bilami on the day when possession 
should be given as provided in the first agreement, 
and for the pay ment of the remainder by instalments 
which were to carry interest Ibis document was 
not TegiBtcr>-d Held that it was not a "lease or 



102 Lease — XJsu/meiBOrv 

mortgage —Act SVI oj 1S64, ** 13, 14 —•B sued 
for possession of certain lands on a contract embodied 
in a decument which purportcu lo grant J? possession 
of these lands for a period of six years ou payment 
of B99 Held that the doenment lu gucstiOQ Waa 
not a lease, but a nsufructusry mortgage, and that, 
the consideration money being less than itlOO, its 
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registration under Act XVI of 1864 was merely 
optional ISHAN Ceandea i Sejan Brei 

[7B.I, B,14:15W.B.,831 

103 — — Lease— Agreement 

to lease— Contract of speexal nature — Held that 
certain letters forming a correspondence which had 
passed between the parties did not require registration, 
lor they did not amount to a lease or an agreement 
for a lease, but were eiidence of a contract of a 
special character not coming within any of the 
definitions m the Registration Act Fobi Canning 
Land Compsny « bsiiTn 

[21 W. B , 315 : L B., 1 1 A , 124 

104. Settlement papers 

gtien tgra ‘ ~ i 4* 

beginning c 
ting forth 

and the am ^ 

dunni, the year are admissiole in evidence, and do 


105 — Least afanannKisI 

re»t—K lease for no definite time, but fixing an 
annual rent iione*bosone) falls withm cl 4 of 
I 17 of Act XX of 18C6, and must be registered m 
order to be admissible lu evidence BaUKdmae 
MANDAL r BitAJAEABt llElS&A 

12 B. B , A. O., 76 10 VT. E., 410 

100. Lease for more than 

a gear — Condition toAicA mag atorten term— A 
lease for more than a year is not the less a lease 
because a condition is attached to the consideration, 
and became its term may be lessened on the payment 
of a sum cf money by the lessor Such a lease can- 
not be used m evidence uulesB it is registered Beese 
Ali Bqohean r Tvubotaba . ISW. B., 468 

107. iease lenfAprocuton 

extending term —Where a kabuliat for one year 
contains a provision extendmg its term to more than 
that period, it cannot be admitted in ev idcncc with* 
out registration ElSio KAtEE Moovseee r AoE* 
aiONA Bewa . . . 15 W. B , 170 

108 Lease tcith agree 

ment forrenexcal on expiralxoa —A kabnUat m 


year, and not to need registration under Act XX of 
iSro as being a lease foi more than a year, although 
a clause intervened betneen the above clauses to the 
tCect that year by year the raiyab would pay rent at 
the abovo rate JEoDEsn taENUBB Biswas r 
Aseedllae Minsee . 14W. E., 68 

100. Leatefor more than 

a gear — Lease icxth option of reretral —Where a 
lease is only for one year with option to the lcg«or to 
allow the lessee to continue 1 is tenure on the old con* 
ditions after expiration of the year , — Retd that the 
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absolute right of the lessee is restricted to one year, 
and that the lease is therefore a one year’s lease, the 
registration of which is not necessary. SotriHO PuB- 
SJID Dass V. Pabastt Pabhab. Southo Puesad 
Dass UtrGHOo Pacha’s . . 26 W. E., 98 

110 Lease for so long as 

tenant coniimies to pay. — A lease for so long as the 
lessee or tenant continues to pay the stipulated rent 
is a lease not limited to a year, and must be registered 
under s. l7 of the Kegistration Act of 1866, and, not 
being registered, cannot be received in evidence under 
s, 49 of that Act. Sheoghoiam r. Btjddeee Nath 

[4 N. W., 36 

111. Ztir'i'peshgi lease 

— “ Leases not exceeding one yearf Meaning of . — • 
Leases which were exempted from the operation of 
s. 17, cl. 2, Act XX of 1866, were leases the 
term of which was one year certain. Where a zur-i- 
peshgi lease was granted for one year, but with a 
stipulation that unless the loan were repaid within 
that time it should continue in force, —Held that such 
a lease came within the words of s. 17, cl. 4, 
Act XX of 1866, “ leases of immoveable property for 
any term exceeding one year ” of which registration 
was compulsory. Bhouani Mahto v. Shibnath 
Paba . . . I. L. E., 13 Calc., 113 

112. — Lease for on" year 

— Lease exceeding one year — Option of renetcal. 
— A lease for one year, containing an option of re- 
newalforafurtherperiodof oneycar,isnot a lease for 
a term exceeding one year within the meaning of 
cl. (d), B. 17 of the Registration Act, so as to 
render registration thereof compulsory. Certain 
correspondence passed between the plaintiff and 
the defendant relating to a lease of a flat in premises 
in occupation of the plaintiff which admittedly 
contained an agreement for a lease for one year with 
an option of renewal for another year. The terms in 
which tire option was given were as follows: The 
defendant in one letter wrote, “ So I expect you 
will give me the option of renewal for another year, 
respectively five months, on same terms.” To which 

' the plaintiff replied, “ You may have the option of 
retaining it (the flat) for another year on the same 
terms, but not for a shorter period.” In pursuance 
of au arrangement, the defendant had a draft lease 
prepared embodying the terms agreed on, W'hicb he 
sent to the plaintiff for approval, and which was in 
due course returned by him “ approved.” The de- 
fendaut then had the lease engrossed and properly 
stamped, but the plaintiff eventually refused to 
execute it, and it was never signed by the defendant. 
The opticn of renewal was given in the unexecuted 
lease in the following terms : “ Also with opticn to 
renew for another twelve months certain.” , The de- 
fendant having entered into possession and disputes 
having arisen, the plaintiff gave him notice to quit 
and sued to eject him, alleging that at the most he 
was a mere monthly tenant. The defendant pleaded 
that under the lease he was entitled to hold for a 
yeai’. The year expired before the suit came on to 
be heal'd, and the defendant, not having exercised 
the option to renew, vacated the premises. At the 
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hearing the defendant, in support of his case, tendered 
the correspondence and the stamped unexecuted lease. 
It was objected that the correspondence was inadmis- 
sible in evidence, because 'the option to renew made 
the period for which the lease was to run exceed one 
year, and therefore rendered registration compulsory. 
On behalf of the defendant it was urged that registra- 
tion was unnecessary, as the option did not make the 
lease one for a longer period than one year, and that 
the stamped unexecuted lease must be treated as part 
of the correspondence. Held, following Hand v. 
Hall, L. R,, 2 Hx. J)., 555, that the existence of the 
option did not create a lease for a term exceeding one 
year within the meaning of cl. (d). s. 17 of the 
Registration Act, and that consequently the corres- 
pondence did not require registration. Bhohani 
Mahto v. ShilnalJi Para, I. L. It., 13 Calc,, 113, 
dissented from, Bovd v. KbeiG . 

[I. E. E„ 17 Calc., 548 

113. Lease reserving an-' 

nual rent — Tenancy-at-will, — The defendant exe- 
cuted to the plaintiff a rent-note under 'which he 
rented two houses from the plaintiff at a rent of lilS 
per annum. The document provided that the defen- 
dant was to live in the said houses so long as' the 
plaintiff permitted him to do so, and so long as he 
should pay the rent. He was to vac.ate when asked 
to do so by the plaintiff. Held that the lease created 
a tenancy-at-will, and did not require registration, 
although an annual rent was reserved thereby, Jrv* 
EAJ GoPAE V. A'iMAEAM DATAEAM 

[I. E. E., 14 Bom., 319 

114. — — Lease for one year 

at a rental of more than SlOO — Evidence — Trans- 
fer of Property Act (1 V of 1882), ss. 4 and 107.— 
The owner of certain land exchanged it for certain 
other-land, but took a lease for one year of the former 
land and paid the rent thereof, and received and re- 
tained the rents of the land he had acquired by the 
exchange. Held, in a suit for recovery of possession 
on the expiry of the lease, that the fact that sucii a 
lease recites the fact of the exchange of the lands 
does not evidence the exchange, and as such create a 
title in land. Nor docs the fact that^ the rent 
reserved under the lease is more than K200 create 
an interest in land of RlOO 'and more in vahie, 

BO as to necessit-ate registration of the lease under 
s. 17 of the Kegistration Act. Such a lease falls under 
B. 107 of tlie Transfer of Property Act, the provisions 
of which sections are, by s. 4 of the Act, supplemental 
to the Registration Act. Seethaeama Rajtt v, 
Baxahna PAHTiniu . I. L. E., 17 Mad., 275 

115. ■ Lease for life of 

the lessee. — A lease of immoveable property for the 
life of the lessee is a lease for a term exceeding one 
year. It therefore requires registration. ■ Faesho- 
TAM 'V'lSHNH V. Nana Peaxag 

[I. E. E., 18 Bom., 109 

116. — Transfer of Property 

Act (IV of 1382), ss. 4 and 107 — Lease of a shop 
for three years. — Leases falling under s. 107 of the 
Transfer of Propa-ty Act are compulsorily registrable 
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notwithstanijmfc the Goverument DOligcation usaed 
under the proMBo to s 17 (rf) of theEegistration Act 

t AIEAMNDA ISADAE t JIlTAEAB EOWTKB 

[I L.B,2l Mad, 108 

117.- ■ ■ — , Kaiuhat or lea*e— 

Lease for so long nslan Herd, might leare land ntih 
tenant — A 1 ahuhat or lease, under nhich the tenant 
might claim jxisscBsion of the land fen one year but 
ves to pay rentjo the laud ord eo long as the laud 
lord might lea\e the land with the tenant did not 
require registration Jagjivandas JawbBbdas i 
NAKATAN LArSDMAN Patil 

[I li B , 8 Bom , 493 

118 Lease — Cotnpulso y 

registration — T\ here a lease deed contained a clause 
whereby the tenancy thereunder n as abeolntel> deter 
minahle at any mcment at the option of the lf8«or 
it was held that such deed was not cempulBcnly 
registrable under s 17 of the Begistration Act 
notwithstanding that it also contained provisions for 
an ‘ annual rental " and for payment «£ rent lo 

\ 1 1 4 tl .. H A 


Mall, I It ZFw D 555 referred to and approved 
KAT>A8ABnAPATIir I VENKATACnHAlI 

[I li R.l4Mad,271 

119 BhadeJchal— Lease 

—Held that a lhadeihat is au agreement betneen 
a lessee and alf»«ormthenature of a counterpart of a 
lease and thatau nistrument of this charaetei must. 


8 1/ 01 >*01 AA 01 J.0U0 UlOUO liiUAuV ivikAH/vu 
TAiAB Maxhabji B Bom , A C , 92 

120 and s 4.0— Lease 

— Lease from i/eai to near — In a tu t for possession 
of a p cce of land and foi rent of the eauic, the 
plaintiff produced in support of his claiin two sar* 
hhats or habuliats purporting to be esceuted m lis 
favour by the defcndiuts and dated rcspeitncly in 
Janmrj 1S75 and June 1876 Those documcits 
ncre not legistcrod Tlic frst hf ter reciting that the 
executant lad tahen the land flora the plaintiff oa a 
specified ycarlv rent and premised to pay the sane 
yearly, Jirocecdcd as follows ‘ If the owner of the 
land wishes to have it laeatcd, he shall gue me 
fifteen day b' notice and I will \ acate without maling 
ohyection if 1 delay in vacating the land the owner 
can rcahre by recourse to law rent from me at the 
rate of R8 per nnnmn ” The second sarhhat after 
rent ng tl at the cxccntants had taken the land from 
the plaintiff on a yearly rent specified for six years 
and promised to j ay the same y car by y car proceed 
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thus "And if the said Shaikh wishes to baie the 
land vacated within the said term ho shall first give 
Qs fifteen days notice and wo will vacate it without 
objection ’ The lower Courts held that the sarkhats 
were not admissible m evidence as they required 
lustration under s 17 (4) of the Registration 


both to the effect that at any time at the w ill of the 
lessor the lessees were to give up the land at fifteen 
days notice governed all the previous clauses and the 
defendants could be as1 ed to quit at any time before 
the lapse of theterm at fifteen days notice Held 
thercfoie that the leases did not fall under s 17 (4) of 
Act VIII of 1871 that then logistmton was not 


121 Lease — Lxemptxon 

from registration bu Ooteinmenf — Leases for a terra 
not exceeding five years with a rent reserved not 
exceeding H66 being exempted by the local Ooveiu 
meiit from regi tration — Ji el i that a pottali for one 
Vttsh to lemain in force until another pottah is 
granted with a lent reserved of EllO did not fall 
witl m the exemption Held also tl at such a pottah 
was a lease for a term exceeding one yew and not a 
lease for a year and therefore eubyoct to the gcueinl 

lovmonofel (rf) a 17 oftheEegistration Act,1877 

BNTATACnAIIAJr CuSTTl t AVDIAh 

[I 1/ E, 3 Mad , 358 

122 Exemption from 

registration — Lease for one year and till another 
lease ie executed — A muchall a executed for one 


123 “ Interest in inimoce* 

able property — Registration Art, s 3—J)coumenf 
oirmw right to “tvi and enjoy trees* —Lease— 
Specife J elief Jet fl of IS77), s 55 — Injunehon 
— Tbe plaintiff (who held on lease a share in a village 
and in the trees standing m the village tank) m 
considcniti n of 11200 and a promis ory note for 
R3 2 0, executed in favour of the defendant a doen« 
ment by which he assi^i ed to the latter the nght “ to 
cut and cnyoy the trees etc ” for a period of four 
y«ir8 from its date The instrument was not regis 
tered The defendant felled the trees which were 
matnre at the date of the instrument, and suhies 
qnently felled others since matured. The plamtifT 
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now suod for a declaration of liis title to the remain- 
ing trees and for an injunction to restrain the defen- 
daut from intermeddling therewith, alleging that he 
had sold to the defendant orally the right to fell 
•only such trees as were then matured. ^ 3eld that 
the unregistered instrument purported to convey an 
interest in immoveable property, and was not a lease 
• and was inadmissible in evidence: and that the 
plaintiff was not entitled to relief by way of injunc- 
tion or otherwise. Seeni Chettiab Santha- 
SATHAIT CHETTiAa . I. L. B., 20 Mod., 58 

124. el. (h) —Agreement for 

a lease. — An agreement for a lease does not require 
registration. Bhaibabnath Khettei r, Kishoei 
Mosuk Shaw . . . 3 B. L. B., Ap., 1 

Abdhl Vedona Jonas v. Haeone Esmile 

[7 B. L. R., Ap., 21 

125. - — Dotol'ditrkasf — 

document freliminarg to lease , — A dowl-durkast, 
being only a preliminary to a lease, does not require 
registration. Mkhehoohissa r, Abdoob Guneb 

[17 W^B., 509 

1.26. Dotvl or amulnama, 

'■ — The registration of a dowl or an amuldaree, which 
«,re mere preliminaries toh, lease, was not compulsory 
under s. 13, Act XVI of 1864. Gobuoe Kishoee 
Aorabjee Crowdrbx V, Hvhd Morvn Det Siecae 

[12 W. R., 394 

127. D 0 V3 l-d uric as t — 

Proposal hy tenant to pay rent . — Where a dowl- 
durkast amounts to nothing moie than a proposal by 
a tenant to pay a certain rent for certain laud, it 
does not amount to a lease or an agreement for a 
lease and does not therefore require registration. But 
if the proposal has been so accepted, that tho proposal 
and acceptance constitute a contract in writing, then 
such contract must be registered. Choonee Mtindur 
V. Chtindee hall hoss,. 14 W, R„ 178, and 
Meheroonnissa v, Abd»ol Qunee, 17 IF. 21., 509, 
distinguished. Laib Jha v. Negboo 

[1. L. B,, 7 Calc., 717 

Stjehab Reea V, Ahead Ah 

[I. Ii. B., 7 Calc,, 703 : 10 C, L. B„ 121 

LtFCHMlsstTE Singh v. Dakho, LtrcHMissHE 
Singh v. EoNGBAii 

[I. L. E., 7 Calc., 708 : 10 C. L. B., 127 

128. Intention to create 

present demise — Intention to execute more formal 
document.— An agreement for a lease needs registra- 
tion if the paities to such agreement intend to create 
a present demise. Although tlie agreement may 
contemplate a formal document being subsequently 
■executed, tho paramount intention as gathered from 
the wholb of the instrument must prevail. Pdbma- 
HAND Das Jiwandas v. Dharsev Vibji 

[I, L. B„ 10 Bom., 101 

129. Petition asTcing for 

lease —S. 17, Act XX of 1866, does not provide for 
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the registration of a petition asking for a leasi 
Ohoonbe Mundde V. Chitndee i.it.t. Doss 

[14 W E„ 17 

S. C. on review . . ■ . 14 W. R, 33 

r 130. — Agreement to mor 

gage— Equitable moriyaye, —Documents amountiu 
to an equitable mortgage -when creating an intere: 
in land of the value of illOO or upwards requn 
registration under , s. 17 of the Registration Act 
but documents, when amounting merely to an agre 
ment to mortgage, do not require registration undi 
that section. Such documents are therefore aval 
able in evidence as argeements to mortgagee withoi 
registration, but for the purpose of proving an equi 
able mortgage they must be registered before the 
are available in evidence, Bengab Banking Coi 
BOEATION V. Mackeewoh I. It. R, 10 Oalc., 31 

131. • Agreements preliminary 

to main contract. — It w as not intended that compu 
sory registration under s. 13, Act XVI of 1864, shoul 
apply to deeds, like amuldustuks, which are merel 
preliminary to the main contract or engagement, ( 
that deeds which are steps in, or mere parts of, 
transaction, should bo registered before they can i: 
used as evidence. Bunwabee Lad v. Sdngdh Lai 

[7W. E., 28 

See Ramtonoo Submah Sieoae v. Gobe Chtti 
deb Shemah Sieoab . . . 3 W. B„ 6- 

and Shibkishen Doss v. Abdood Sobhan Chow 
DHBY 3 W. B., 10 

132. heed of agreemen 

to sell at future time — ActXIA oj 1843. — Adeedo 
agreement to sell at some futui'e period may b 
registered under Act XIX of 1843. Shibkisiie 
Doss X. AbdOol Sobhan CHowDnax 3 W. B., 10. 

See Rahtonoo Shehah Sieoae r. Gooe Chdi 
dee Shemah Sieoae . . .3 W. E., €■ 

Nuddeae Chand Sein v. Kishoeee Ladd Choc 
KEKBUrar . . . . . 7 "W. E., 46 

133. — “ Bargain-paper” - 

Agreement for sale of land contemplating fulur 
deed. — A “ bargain-paper ” for the purchase of in 
moveable" property above the value of ttlOO, wliic 
contemplates the execution of a future eonvoyanct 
does not require registration. JusAB Haji Jaeabi 
Ghd Muhammad . . • . 12 Bom., I7i 

134. . — — hocument not itscl 

creating an interest in immoi cable property— ” Bat 
gain-paper.” —An agreement, or “ bargnin-paper, 
in writing, for the sale of a house by tho defendant 
to the plaintiff, stated that the defendants had agree, 
to sell, and the plaintiff to buy, the house in qncslio' 
for R15,225, on the following conditions,— that th 
plaintiff should, on the e.xecution of the bargain 
paper, pay R1,000 as earnest-money, and that tli 
defendants were duly to make out a good title to tb. 
house, and got approved by the plaintiff’s solicitore 
“ as being of good title,” a deed of sale llicrcof, pre 
pared according to law, within two months, tho cosi 
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incidental to the preparation of the deed to be home 
jointly by i endor and vendee that on the execution 
of such deed and delivery of posseseion of the house 
to the plaintiff the balance of the purchase money 
was to be paid that in ease a pood title to the house 
could not be made out the bargain paper was to he 
Trull and the earnest money was then to he Titumed 
to the plaintiff ivitb interest and any eolicitors’ 
charges incurred were to he paid hy the defendants 
JTeld that the document was admissible m evidence 
though unregistered as coming within the provisions 
of cl (A) of 8 17 of the Registration Act HI of 
1877 CniraiLAii PAUiiAii t Romai>3i Mancubiui 
[ILK,? Bom , 310 

135 - ■ — Dflcwwieaf gtvtttff 


that on the date thereof BlOO had been received as ' 
earnest noney and provided that witbm two months 
the vendor would eiecgto a proper conveyance and . 
thereupon receive the balance of the purchase money j 
and Rive up possess on Mefd that the document did . 
not pass am 
the purchas 
th^ vendor 
possess on or 

money HoemasjiMaiiesji Dadackawt i Kfsbat 

PrBssOTAit I 1/ B , 18 Bom « 13 

S«e Eabalta KiiroBnAi Uahouidboai v 

UABSUBEBAU VAKnATCUAKD 

[I L B,a4 Bom, 400 

130 - " . cre<T<«>»<r 

aright to oltatn another document— Agreement to 
sell equity of redemption —'By an unregistered 
writing dated the 17th April 1F89 A agreed fo sell 

~ I 1 fr? r, ^ y,tig off 

er anm 
I a I on 
off the 

mortgage debt at any time he liked and that A would 
execute a valid deed of sale In a suit brought by A 
upon the agreement the lower Court held that the 


Bahah KELrAH c CniKTAvrAie ^adabhit MEns’v 

pAT.v X X B. 18 Bom , 380 

187 — Suit for ^pmfe /vr* 

formance of contrani to tell land — Perton claiming 
ly suhseqient title — hoiice of prior contract — 
Transfer of Fropertu Act (IV of 1SS2J t 54 
Contract for sale — Batnanamah — Specific HeUef 
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in favour of J agreeing to execute a deed of convey 
ance of certain in moveable property m favoor of J 
within a certain time and acknowledging receipt of 
earnest money Subsequently on the 3rd January 
1896 S executed a registered bainanamah in respect 
of the same property in favour of JJ and AT whicl was 
followed by a rcBistercd deed of con\ eyance in their 
favour dated the 9th January 189fi and delivery of 
possession although It and H bad notice of the 


Specific Relief Act m a suit for the specific perform 
ance of contract bioncht by J neither the bainana 
mah-nor the deed of conveyance In favour of Band S 
could prevail ai^ainst the pr or unregistered contract 
of J Held further that the unregistered document 
of the 27tli December 1R9 came under s 17 cl (4) 
of Act 111 of 1S77 and was not insdm ssiblc in 
evidence for want of registration and that the regis 
tered lainanamah of the 3rd Tanuarv 1896 did not 
take effect against it under s 60 of that Act Hue 
KAHDCK SlbOH t Jawap Atl 

n L B., 27 Calc, 468 

188 and ol (b) Z)oc« 

meat creating a rioht to obia n another document— 
Plead ng orfmuiion EfTeet of admission in 
pleading of execuhon of contract — Evidence to prore 
an admitted document not necetiarg Etidenee — 
By an agreement dated 2nd Angnst 1880 the 
defendant agreed to sell to the plaintiff a certain 
piece of land with a dwelling house for R1900 At 
the time of tba execution of this ogreement tho 


a^ieeuv v v us a» lu u » i ■. i i lu iicjin 
yon RJOf>, ramcly rupees one hundred as earnest 
{» e ) at time of the exeent on of this bargain paper 
And as to the remaining R1 800 nsmelv one thousand 
and eight hundred thesame arcdiily to bo paid tome 
Within nnc month fiom thisdsy when you wiHgefc the 
deed (or) document made m j our favour And all tho 
expenditure in respect of the deed (or) doeumentsand 
transfemng (the properti) tovour nameyonaro dnly 
to make on your account On these terms 

this informal banrain paper, having been written is 
agreed to and delivered The plaint ff sued for 
specific perfonoaiiee and tendered the agreement in 
evidence although unregistered JTef'f tbat tbedoen 
ment altl ongh unregistered was admissible in evi. 
deuce under el (A) of s 17 of the Registration 
Act III of 1877 Being unregistcrel it could not 
create or assign the interest intended by tie pirtics 
to bo transferred and being thus incapable of carry* 
mg out the primary intention of the parties the 
sgrement became one " mrrelv creating a right to 
obtain another document which would when exe- 
cuted ’ effect the desired purpose if the execut ou 
were accompanied with registration The right given 
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by the agreement was merely a light in personam, 
and the agreement was admissible in evidence to show 
the contract entered into for another conveyance, 
though not as a conveyance itself. Bttejoeji Citii* 
SETJi Peathaea V, Mttnoherji Ktjteeji 

[I. L. E., 5 Bom., 143 

139. ~ Ikrar agreeing to 

execute deed — Optional registration — Admissihilitg 
of evidence. — Wliere a party borrowing money gave 
the lender an ilcrar agreeing to execute a conveyance 
of certain landed property, — Seld that the instm- 
ment was in substance an agreement the registration 
of which was optional, and which might be given in 
evidence in a suit for specific performance of the 
agreement to e.xecute the conveyance for which it 
stipulated. Asque Ali Shikdae r. Mothooea 
l^ATH Ghosb . . . .15 W. E„ 354 

140. and cl. (b) — Docu- 

ment giving right to obtain another document . — 
Where by an ihrarnama tenants conjointly promised 
that they would sign, and have registered, kabuliats 
for rents at rates mentioned, — Seld that the docu- 
ment did not come under cl. (Ji of s. 17 of the Re- 
gistration Act III of 1877, as operating to create or 
declare an interest, but came under cl. {.h) as a docu- 
ment merely creating a right to obtain another docu- 
-ment, which would, when executed, create or declare an 
■interest Peetap Chondee Ghose v. Mohendea- 
iTATH Pttekait . . I. L. E., 17 Calc., 291 

[I.L. E., 16 I. A., 233 , 

141. ; and cl. (h)~Docu- 

mentsho icing that a further deed teas in contempla- 
tion as to same rights — Admissibility in evidence — 
Fartiiion, Deed of. — Where a deed of partition 
between a mother and her son declared certain exist- 
ing rights in her over moveable and immoveable pro- 
perty above the value of HlOO, —Seld that, although , 
the deed showed that the execution of another deed 
with reference to those rights was in contemplation, 
yet the deed Was one the registration of which was 
cornpulsory under s. 17 of the Registration Act, and, 
being unregistered, was not admissible in evidence of 
the mother’s title to either the moveable or immoveable 
property. Lakshuamma v. Kameswaea 

[I. L. E., 13' Mad., 281 

142. . Letter acknoioledg- 

ing payment of consideration on account of creation 
of interest in land. — A wrote a letter to B stating 
that an agreement had been made between them 
that A should sell certain laud to B for H4,500, that 
A had received fifiOO of this sum, and was only 
entitled to receive the balance after executing the 
sale-deed within a certain date, and had no connection 
whatever with the land. Held that the letter, not 
being registered, was not admissible in proof of the 
agreement to convey Ramasami r. Ramasami 

[I. li. B., 5 Mad., 116 

143. Document contain- 

ing covenants for title — Suit for breach of covenant. 
— A document containing covenants for title, though. 
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no doubt, embodying “ a transaction affecting im- 
moveable property,” is admissible in a suit for d.am- 
ages for breach of such -covenants, provided the 
document conform to the requirements of the exceptive 
clause of s. 17 of Act III of 1877 ; but where, as in the 
present case, the evidence of the covenant is contained 
in a document itself purporting to assign an interest 
in immoveable property, — the covenant being am- 
biguous and uncertain without reference to such 
assignment, — the document is not excepted from the 
necessity of registration. Raju Balt; v. Kbishna- 
EAV Ramchandea . . I. L. E,, 2 Bom., 273 

144. el. (n) and s. 18— -Re- 

ceipt not afecting mortgage debt. — Although under 
the Registration Act (III of 1873), s. 17, cl. (m), a 
receipt given by a mortgagee purporting to extinguish 
tiie mortgage-debt does require registration, — Seld 
that the language of the receipt in the present case 
did not indicate any intention to extingiiisli or limit 
the mortgagor’s interest, and that therefore registra'- 
tion was unnecessary. Uppaeaeandi Ktjnhi Kutti 
A m Haji V. Kuhnam Mithae Kottapeath Ab- 
nuE Rahiuan . .XL. E., 19 Mad., 288 

145. Beceipt purporting 

to extinguish mortgage — Receipt only covering in- 
terest of one co-mortgagee. — The piovisions of s. l7, 
cl. (m), of Act 111 of 1877 do not apply to a receipt 
which purports to e.vtinguish not the entire mortgage, 
but only the rights under the mortgage of one of the 
co-mortgages. Sbi Ram v. Kesei Mae 

[I. L, E., 18 All., 338 

and see Cases endee ce, (c) op this sectioh. 

140. cl. (o) — Certificate of 

sale — Sale of immoveable property. — A certificate of 
sale of immoveable property of the value of more 
than one hundred rupees must be registered, and the 
fact of sale cannot be proved except by the produc- 
tion of such certificate. Meeji Bechae v, Anhp- 
EAM Beohae . . .7 Bom., A. C,, 138 

Paeij Maeuaei u . Rakhmai . 10 Bom., 435 

Anohvmohs Case , . 6 Mad., Ap., 40 

147. Certificate of sale 

— Priority of registered over unregistered deeds — 
Bom Reg. of 1827, s. 3, cl. 2. — Heldthnks. certi- 
ficate of sale was not a document of such a character 
as to be entitled by law to priority, by virtue of its 
being registered, over an unregistered lease, but that it 
came within the class of documents described in Regu- 
lation IX of 1827, s. 3, cl. 2, as judicial process, which 
may, at the option of the holder, he registered, but 
the force and effect of which is in no wise to depend 
on their being registered. Fakiechand Govind- 
EAM V. KAHANDAS BhAQTANDAS 

[3 Bom., A. C., 167 

148. Certificate of sale 

— A certificate of sale requires registration under 
s. 17 of the Rogistiation Act in order to make it 
admissible in evidence under s. 49. HaekiSAN- 
has Naeaitdas 0 , Bai Ichha 

[X L. E., 4 Bom., 165 
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a ^arlatloa of the lease aud that tbcrefoie regis 
tratioa^vas not nee ssary iTeJrf therefore aarying 
the order of the District Judge that the decree for 
the entue amount of the original rent must he set 
aside and a decree made for the amount of leut due 
at the reduced rate SATiEsn CHtrNDEB Siscar r 
Dno^roii ^iNon I Ij B , 24 Gale , 20 

9 Document tarjftnff amount 

cf rent — A document given by the owner of land 
to his tenant varying the term of tenancy with 
ri-fcrencc to the amount of rent to be yaid is not an 
instrument relating to an interest in immoveable 
property and does not require registration Obai 
Goumdan V Rauaiinqa Atyae 

[I li R , 22 Mad , 217 

s ZO—ReJ'usal of executtuff pirtif t-t 

tni^iaZ alleyaiiou — Seifieirahle docuttte»< — Refusal 
by tl e exccuti ig party to initial an apparent alteration 
not matenally afiecting the instrument unaccom 
panied by any suggestion that the altomtion was 
improperly made after execut oa does not ender the 
document non registrable In tre iTArrEs op tii* 
setitiov oe Venkatasami Naik 4 Mad , 101 

1 Q 21 <1871, e-^l . 1866, s 21) 

— iZegUiSitej for regntratiun — Descnplton of pro 
pertif —The only two thmga which are absolutely 
required by s SL of Act Xi of 1866 as eonditions 
nitiiout eojipiisneo with winch regtstraticQ ts |ro 
Ii bited arc first that the instrumeot shall contain 
a description of the property sufhcieut to identify 
it and secondly, that if the instrument contains 
a map a copy or copies of the map shall accompany 
the instrument when presented for registrat on The 
other provisions of s 21 arc directoiy ouly The 
circnmstance therefore that tl e description of 
the parcels m the instrument do s not specify the 
registration district or sub district or division or 


2 Fre»en{ationo/iwotntlru 

ments — Description cf property only »» one — 
Uhere two instruments are coataincd m the same 


perty w described oi ly by reference to the other 
Xboogh In the later of two lostruments there are no 
words directly refcrriug to the first yet the frame of 
Ihc document showing that the second document 
should be taken to refer to the first the second 
decument must be taken to contain a sufficient rc> 
ferenee to the first ^N the uatteb op the peti 
TfON OF \ ENEATASAlfZ ^AtK: 4 Mad , 101 

3 and ss 7 and;28— De 

jcripfitn of property «» deed— Deed tefemny to 
fnaoE not in the sub district of regisitriny officeti 
TOZ. IT 


REGIBTRATIOIT ACT (III OP 1877) 
— continued 

a Suh Segistrar — Certaiu property was described 
in a moitgagc bond as bearing towji i»o 10 as 


aitnatcdii thana Amarpur sub district Bauka and 
bore a sudder jama of H9i9 6 Banka was how 
ever within the area of the district of Bbapulpur 
The mortgage bond was registered by the Snb Regis- 
trar of Bhagulpur whowas unders 7 ofthePegis 
iratum Act, anthorizcd in addition to his own duties 
to erercise and perform the duties and powers of 
the Registrar of Bhagulpur Held by Piaoi 
0 Kihealt MacpfiEssoN and Gbose JJ (Petke 
RAV C J dissenti ig) that the prov isioas of s 21 of 
the Act had not been complied vvi‘l that the dc 
scnption of the proptrty was m sleadmg and insuffi 
cient for the purposes of identificat on and that 
therefore no registration of the document had been 
effected within the provisions of the Registration 
Act Held by Pexhebaw C J that the desenp 
two was sufficient to identify the propertj and that 


ordinate to the 1 egistrar of the distr ct of Bhagulpur 
the provisions of s S8 of the Act being directory 
only r^istration of the Co ument was valid Baij 
^AT1I Tewaei X sdeo Sahot Biuqut 

II li R., 18 Calc. 686 

4 and 8 60— Dr»cnytio/» 

of property not contained XT the body tf the deed 
of centeyanc*, but inserted as a foot aofe— A con 
vcjance of immoveable property did not contsm 
m the body of the deed a dese iptionofit sufficient 
to identify it In a foot note ho vcver such a 
description was giicn and it was signed by fie 
assignee only Ihc deed was accepted by fbc 
Kegistrai, and was registered and a certificate to 


luvalidate the registration see Sah iluhhun Lai 
P,iiidav V Sah Koondun Lai, 15 B L S 228: 
L E 2 1 A, 210 Asasi Isotbqai r Jaurabas 
BAN caoRDAS I. Xt. It , 17 Bom , 94 

6 Defectite de*en/tion of 

property — Deed aff'ecling land registered in wrong 
6ook~Suit by purchaser for xalue ~ln n suit for 
land forming part of the self acquired property of a 
deceased Hindu it appeared that m 1^85 his widow 
and bis cousin bad (on the death without Issue of 
Ins son) entered into an agreemOnt whereby the latter 
relinquished in the widows favour for cdnsideration 
ail Ins tights in the self-aeqUircd property left by 
her husband The a'*recmcnt was registered in boot 
3So 4 under the Rc^istmtion Act 1877, And it con 
tamed no such d'scnptiju of the property as to 
11 C 
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BEGISTRATIOIT ACT (III OP 1877) 

— contimied, 

satisfy the requirements of s. 21. The plaintiff 
afterwards purchased the laud now in question from 
the cousin; the defendants Nos. 1 and 2 having 
purchased it and obtained possession from the widow. 
Seld that the plaintiff was entitled to recover, 
NAHASASISTA V. StJnBAKATTJDU 

[I.L.E., 18 Mad., 364 

B. Sufficiency of description— 
Question as to nature or effect of document — 
Intention ofparties.—^yhcn any question arises under 
the Eegistration Act as to the nature or effect of any 
instrument, or the sufficiency of any description con- 
tained in it, the Court must endeavour to gather 
from the words used tlic intention of the parties, and 
o-ivc effect to it, and not require as a condition of 
re<TiBtration that the instrument he drawn up in 
tedmical language. In the jiatteb of the peti- 
tion OP Venkatasami NaIk . 4 Mad., 101 

1. __ s. 23 (1871, a. 23 ; 1806, as. 22, 

24;1864, S.18)— Time for presentation for regis- 
tration — Potcerof Tegistrar to register deed after 
time specified in ^cf.— There was no provision in Act 
XYIofl864 obliging or empowering a registrar to 
re'^ister a deed after the expiry of the time specified 
in°s. IS, whetha- under a decree of Court or other- 
wise except in cases which came under the provisions 
of s! 15. MoNironiNEE-DossEE c. Bishen Motee 
D osSEE, Bishen Motee Dossee V. Dee^a^Bibee 

2 ^ - Time for presentation for 

registration— Procedure.— Ss. 22 and 24 of Act XX 
of 1866 made it imperative that the instruments 
therein referred to should be presented for regis- 
tration within four, or at most eight months from 
the date of their execution; hut the Act fixed no 
time within which the registration must he com- 
pleted. Where the registration of an instrument has 
heen declared by a competent Court to he invalid, the 
instrument, if originally presented in due time, may 
again he submitted for registratiou, although the four 
mouths provided by s. 22, Act XX of 1866, and 
the further period of four months allowed by s. 24, 
have both expired. Mekhen Laie Panpae u. 
Koonpen Lapp 15 B. L. E., 

JEv«4p 2 x« 

S C. in lower Court, Koonpen Lapp v. Makhen 
Lapp . • 1 W., 168 : Ed. 1873, 247 


S. 


and ss, 34, 35, and 73- 


Time for presentation for registration — Pefusal to 
register- JEffect of non-appearance within prescriled 

iifne. When a document has heen presented for 

registration in due time by one of the executants, but 
the others have failed to appear within the time pre- 
scribed,-'the registering officer must “ refuse to regis- 
ter,” as in cases falling under the latter clauses of 
B. 35, Act VIII of 1871, and must record the reasons for 
his refusal. The party desiring registration ought 
to apply to the Eegistrar before the period for regis- 
tration has gone by, either to register or to refuse to 
register, so as to enable him, in case of refusal, fo 
take further proceedings under s. 73. So scon as it 
appears that the prescribed time has gone by and 


REGISTRATIOH ACT (III OP 1877) 

— continued. 

the executing parties have nob appeared, the order 
of refusal should be made at once. In tee jiattee 
OF THE KeGISTEATION AoT, 1871. In tee SrATTEE 
OF Hettobeeam Baheeobe , 11 B. It. E., 20 

4. — — Period within which docu- 

ment may he registered— Ayreement of parties. — By 
an agreement entered into between the parties, the 
vendor bound himself to execute within thirty days a 
deed of conveyance, and in default, that the agreement 
should be considered ns itself the deed of conveyance 
of certain lauds mentioned in the agreement. The 
vendor hrft'ing failed to execute such deed, the ven- 
dee, more than four months after the date of the 
agreement, presented it for registratiou. Seld that 
the conduct of the parties concerned could in no way 
affect the period of limitation within which such 
agreement could have been registered under the Act, 
and that the agreement could not be registered. 
Noban Nesya i-. 'Dhon Mahomep 

[1. L. E., 5 Calc., 820: 6 C, L. E., 136 

6 .- : Certificate of sale — Period 

within which it should he registered. — Although 
B. 316 of the Civil Procedure Code, 1877, says that 
a certificate granted thereunder shall bear “ the date 
of tho confirmation of the sale,” that provision can- 
not alter the fact of execution or the time execution 
does take place, which is the starting-point from 
which the four months mentioned in s. 23 of the 
Eegistration Act, 1877, begin to run. Seld therefore 
that a certificate granted under that section in re- 
spect of a sale which was confirmed on the 7th April, 
1880, which was registered within four months from 
the 10th May 1882, when it was executed, was regis- 
tered within the time allowed by law. ..The certificate 
showing that a document has been registered is con- 
clusive proof that it has been registered according to 
law. Hesaini Begam «. Mebo 

\ [L L, E., 5 AIL, 84 

0 , — Presentation for registra- 

flon — Limitation for completion of registration . — 
There is no provision, either in the Eegistration Act 
or in the Stamp Act, which lays down that, where a 
document is presented for registration insufficiently 
stamped, such a presentation shall have no effect. 
The only effect of "such a presentation is that the 
actual registratiou is delayed. There is in law no 
limitation for the actual fact of registration, provided 
that the requirements of the Act have been complied 
with in the matters for which a limitation of time is 
provided, Mxdchun Lall Panday v. Koondun Lull, 
15 P. L. R., S28, followed. Shama Ceaean Das 
V. J oxenooeah . - I, 2j, E., 11 Calc., 750 

p, s. 28 (1871, s. 28) and s. 85— 

" Whole or some portion of the property .” — The 
terms of s. 28 of Act Vlll of 1871 must not be 
construed in their literal sense, inasmuch as to do 
so uonld defeat the intention of the Legislature that 
registratiou should be made with reference to the 
locality of the property to which the^ document 
relates ; and hence the words of the section “ some 
portion of the property ” must be read as meaning 
some substantial portion. A bond which purported 
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— continued 

to mortgage 600 sqnare yards of land sitw nte at P, 


imperative direction of b 28 of Act VIII of 1871 la 
addressed not to the rcg stenng ofhccr but to the 
person presenting a document to that officer, for regis 
tration, and therefore s 85 which refers only to 
defects in the appointment or procedure of the r^is 
tenng officer, could not cure the irregularity which 
was committed under a 28 Sbeo Oatal MaI i' 
Haei Eam I li B , 7 All » 500 

2 — Transfer of decree — Cxvtl 

Frocedure Code ss 232, 244 — Appeal — Act III of 
J877, s 2S — The words of a 28 of the Registration 
Act (III of 1877) “some portion of the property, ’ 
should not be read as meaning some sobstantui 
portion Skeo Hayal 2Sal v San Eam,I L R, 7 
All 590 dissented from. The holders of a decree 
for the sale of mortgaged property transferred the 
same to M by instruments which were roistered 


names euhstituted for those of the original decree 
hoUera The judgment debtor opposed the applies* 
tiOQ on tbo gr(;unda that Al’a name had sot been 
substituted for the names of the original decree 
holders who bad tranaferred to him, and that (be 
transfer by M were inoperative, as the instromcnts of 


( 7342 
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— conUnved 

refft$ter~S^tctal Cflaje— jSe_^ijtrafton Act rjUjf 
187 1, ts 81 and 85 — The words ‘any person intend 
mg to register any document ” m s 31 of the Regis 
tral on Act VIII of 1S71 include, not only the person 
or persons in whose fa\ onr a document is executed 
but also any person or persons executing the same 
Under the provisions of that section therefore the 


suuicieucy ui luu special cause, uuu ii xiu is saiisueu 
the Civil Court has no power (o question his decision 
on tliat point Assuming the presentation at the 
residence of one of the execntants of a document for 
registration to be an Irregularity it is one which if 
committed in good faith is coiered by the provision 
of B 8o of Act Vlir of 1871 Isas Mabauah 1 Bit 
Khatija . I 1« B , e Bom , 98 


I 83 (1871, s 33} 


See Stamp Act, 1869, sen II aet 13 
[9 Bom , 43 

B 34 

See SAHCTio'f rOB Peosbcptiok— W niEK 
Sakctiomis Kecsssabt oe otbbbwise 
E l I> B , 11 Mad., 3 
I I. B, 12 Mad. 201 


1 (1671, 8 84,1886,8 88, 

1864, B 29 ) — Appearance ofparitet execultnp — 
Execution hp party at apeni — n here a document is 
exeented by one ox two parties ou behalf of himself 


moreover had no force Oulzabi Lah « Data Bau 
[L Xi B , e All , 48 
PA pn 


whose sno uisinci any portiuu ox lue proieri-y is 
sitnate The words some portion of the property" 


iLIj 

I, B., 10 I. A, 12 
Reversing the decision of the High Court m 
SnioI)ATAi.MAi.t) Haei Ram 

[I L. B , 7 All., 690 
B 31 (1871, 8. 31) and b 85-P«* 

teniaiton-^Residence of executant — Jfitendiiiy io 
VOE, IT 


2 and e 77 — Attendance le 

fore Repittrar io admit execution, hme for — A1 


their represeutatiiCB, assigns or authorized agents, 
shall appear to admit execution SnAMA Ciiabak 
Bass « Jotetoolah . I. 1j B , 11 Calc., 760 

8 " ReprtttnlaUxe, attxgn or 

agent ** — The representative, assign, or agent men 
tionedmi 36, ActWof 186C meant therepresenta 
tive, assign, or agent of one of the executors of the 
deed In the mattzb op RAiicnimDEB IIiswas 

[16 ■W.E., 180 



ha>e an instrument registered, he should merely 
11 0 2 
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— continued. 

onq^ivo whether the perfou who jnirports to have cxc* 
outfit the hislnviuent iViil, in fact, do si ; if ho was 
sniisfiod of timt, he should not refuse to repistor. 
ItA .1 CuTTKnrn Upndoo r. Ka-ikssory Dossr.r. 

[1 Ind. Juv., N. S., 24.0 

MriGicDirAinn: LaWi r. Fczvii IIosskin 

[G W. B„ Mie., 130 

B. Suit to compel reffisiratton 

— Ground for refusal to repister. — Held in a suit to 
c'uuju'l vcpistrntion under Act XVI of ISG-l, s.ir>,that 
where it was found that Uic rcqnieeuiculR of s, 20 of 
the Act had not been complied with before the Itepis- 
trar, he was justified in refusinp to register the deed. 
BiIAOTAN .TAYARAM f. VlTlTOIlA GOVIXI) 

[4 Bom,, A. C., 140 

SAJA>’JI YARAU GODAJI r. AKAar VAT<AD L.VKSStAK 

[4 Bom., A. C., 142 note 

6. Jlepisfralian irifhout par- 

ties appearinp hefore Jlrpislrnr— Invalid repistra- 
tion . — A rcpistcrinp ofliccr wlio repisters a deed of 
sale without the vendor who executed the deed having 
appeared before him. nets in contnvvculion of s, 3G, 
Act XX of ISfiG; but there arc no words in that 
section which declare that the rcgisti-atiou of a deed 
under such circuiufitauces shall bo null and void. 
Querre -'Whether the wonls of that section arc not 
merely directory to the repistoring ofliccr for the 
hcnefit of the parties to the deed ; and whether his 
acting without the appearance of the jiartics ns pro* 
vided by the Act is more than a defect of procedure 
within the moaning of s. 88. Makhto I)Al;ii Payday 
r. KooNDtruLAii, 

[16 B. li. B., 223 : 24 W. B., 75 
L. B., 2 1. A,, 210 
S. C. in lower' Court, Koondpn LAiii r. JIakhtt-y 
Lax-i . . . 117. W., 108: Ed. 1873, 247 

7, — and bs. 23, 24, 76, 77— 

Zimilation for repislration -or order of refusal of 
a document admitted for registration hg i?cyts/rffr 
— Denial of execution — Deftisal to attend — Limita- 
tion forsuit under s. 77 of the Itepistration Act.— 
No period is prescribed by Act III of 1877 within 
which a document which has been admitted for regis- 
tration may be registered or within which the order 
of refusal by the Registrar to register the document 
must be made. There is nothing in ss. 76 and 77 to 
compel the Registrar in cases where there has been no 
express denial of execution, but where the executant 
refuses to attend at his office, to make his order "of 
refusal within the time limited foradmission of execu- 
tion by SB. 23 and 24. Limitation in respect of a 
suit under s, 77 begins to run from the date of such 
order. Mukhun Lall Panday v. 'Koondtin Lnll, 15 
B. L. B., 228: L. P., 21. A„ 210: 2i W. B., 75, 
•and Shama Charan Das v. Joyenoolali,!. L. B., 11 
Calc., 7o0, relied on. In the matter of Butt oh e\ ary 
Banerjee, 11 B. L. B„ 20, dissented from. LucKai 
Naeain Khettey r. Satcoweie Pyke 

U. L. B„ 16 Calc., 180 
'Affirming on appeal the decision in SATCoirEiB 
Pyke ‘v. 'LVckhi’nIeaik Khettey 

[L L. E., 16 Calc,, 588 
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1 . — - B. 36 (1871, 8. 36; 1866, s. 36) 

— Admission of execution — Duty of Beyisirar 
when executant docs not consent.— The plaintiff, 
having purchased at an cxocution-salo the rieht, title, 
and interest of a tenant in an i.stcmrnri jote, obtained 
fi-cm the '/jinnudar a pottah which ho sought to rc- 
pislcr according to law. The zamindar appeared 
at the registration office sntl admitted the execution 
of the pottah, but did not assent to its being rcpistcrod, 
whereupon the repistcrinp officer withheld registration. 
J/eld that it nns the duty of the repi.stcriiig officer 
to ri^istiT the ]nt(ah, notwithstanding the execu- 
tant’s refusal of assent. Mago.v XlAiiEo c. I)oor,A 
Gazrk Koorak . . 19 W. B., 198 

2. Deed of sale — Bcfttsal 

of vendor to endorse deed — Bcfttsal to repisier. 
Ground for. — A deed of .sale of land situated in the 
registration di.slricl of Calcntta was cxccntcd and 
presented by the purchaser for registmtiou. The 
vendor appeared pei-sonally, and admitted, excention,, 
hut refused to endorse the deed, on the ground that 
she (lid not intend <o sell, Imt only to renew a certain 
deed of mortgage. Tl»c Retristmr rofnsed to register 
the deed. Held that the Registrar was justified in 
refusing to register the deed, on the ground that the 
vendor, one of the parties to it, refused to endorse 
it. Ik the jiatteu or the Ikhiak Registeatiok 
Act akd Beajakatu Pyke 

[3 B. L. B., O. C., 60 ; 12 "W. B., 386 note 

3. — — 1 non-payment of considera- 

tion — Bcfttsal to repisier — Duty of Begisfrar . — 
Under Act XX of 186G, a Registrar lind no power to 
refnsc to register a deed, on the ground that the full 
consideration there mentioned had not been paid. Bis 
duty is, when the parties appear in person before 
him, simply to ascertain whether the deed has been 
executed by the porsoas by whom it purports to have 
been executed. Ik the mattee oe Act XX oe 
18'oG AKH OY THE TETITIOK OE BeINHABHK ChAK- 

DEA Shatv akd Nobodeep Chandea Shaw 

[1 B. L. B., O. C., 47 

4. Admission of execution of 

document — Setting up collateral agreement. — 
Where the defendant ‘admitted the execution bf the 
documents, but set up a collateral agreemrnt which 
would render the documents of no legal force, the 

'lower' Courts found that the agreement relied on by 
the defendant urns come to with the plaintiff. Deld 
(reversing the decrees of the lower Courts) that, exe- 
cution having been admitted, the documents ought 
to be registered. Ramakahan Chetty r. ViJiA- 
j 'bamy ..... .4 Mad., 425 

5 . Improper admi^Aon to 

reg'isfraiion — Suit on deed improperly admitted to 
.reyistration — jST and 5 admitted in the registering 
‘office the execution of a deed of sale purporting to 
be executed by R, S, and Jtf. The third person did 
not appear before the registering officer and did not 
admit or deny the execution of the deed mi her part, 
but the other two ..persons' stated that it had been 
executed without ''her Toibwle'dge or authority. It 
was held that, under the provisions of ss. 34 and 35 
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o£ Act VIII of 1871 the registermc; officer was not 
warranted in registering the deed The deed of sale, 
which the suit was brought to enforce, not having 
been registered according to law, could not be 
receiied in evidence of the sale, and the suit to 
enforoc the sale wasuntnaintainable Bi.iJASATHo 
Mahomed Ieadat 7 IT W , 185 

6 Refuial to reguter — Dtt 

alxUfy of executants from tninorUy, idiocy, or l«' 
y — The words of s 35 of the Begistration 
Act, VIII of 18/ 1, which provide that * If all or any 
of the persons by whom the document f*e the 
document presented for registration^ purports 
to be executed deny its execution, or if any 
such person appears to be a minor an idiot, or 
a lunatic or if any person by whom the document 
purports to be executed is dead, and his representative 
or assign denies its execution the registering officer 
shall refuse to i e{,ister the document,’ taien literally, 
seem to require the registering officer to refuse 
regutration of a deed which purports to be exeented 
1 ~ v- « e*.v — ccutioo 

Since 
Uy and 
be Ion 

guage and tenor of the rest of the Act, the words in 
question must be read dislributively and construed to 
mean that the registering officer shvll refuse to 
register the document quu d the persons who deny 
the exccutio i of the deed and quoad such persons as 


• • I 

[li, R , 4 1 A , lee 

7 Rtgislrahon of after 

death of ietlaior — Inquxty hy rtgtsleriny officer 


that Act are presented for registration after the 
death of the testator by persons claiming under 
them Auumugasi FiniAi r Abhvaohailam 
PHLAi I Ii R, 20 Mad , 254 

8 - — Beyulraiion of iond exe 

euted ly mxnor—Concealment from Tegtslrar of 
fart oj executant lexpy a in^yor— Pra«d— 

Jet (IX of J872J, t 17 — A sum of money was ad* 
vanced by the jlamtiff to a minor, who executed 
a bond m respect of the loan, and registered it 
Ilcgistration was effected in the ordinary way , 
the parlies appearing before the Begutrar and 
the roicor admitting execi tion of the bond which 
was then registered Held, in a suit on the 
bi nd that there being nothing to show that the 
minor appeared to be such to tbc Registrar at the 
time of registration so as to enable the Registrar 
to refuse registratlou under s 35 of the Bi^is 
tration Act, and the couccalment of the fact of 


BEGISTEATIOIT ACT (HI OP 1877) 

•—eonUnued 

the executant’s minority both by himself and by 

the plaintiff from the Begistrar not amounting to 

fraud {see s "■ ’ 

date the 

minor, the 

law reUtin 

the bond must be taten to have been duly regis 
tered Seam Chakak BIaii i Chowthry Debta 
Sihge Paebaj L L R 21 Calc , 872 

0 Eepresentatxxe of deceased 

settlor— -Jdmrssxon of execution of document by one 
out of three representatxxes — Defect of procedure 
tn course of registration — Validity of registration 
—The mother of thiee sons executed a deed ef 
gift m faiour of one of them and then died The 
donee alone legistered the document the other sons 
net appearing before the registering efficer The 
document having been subsequently put in evidence 
it was contended that it was inadmissible on the 
ground that under s 85 of the Begistration Act the 
donor being dead the execution of the doenment 
must be admitted by the representative of the 
deceased aud that an admission by one out of 
three represeutatives is not an admission withm 
the meaning of the Act that assuming that 

the three sons of the deceased donor ought to have 
joined in admitting the execution of the ilccumcnt 
and that the rcgistcnng cfficer was lu error in 
considering one of them the due repreaeutative of the 
deceased such error was a defect m procedure in the 
course of registration and the registration wa* not 
rendered invalid by reason thereof Fasrae r 
Keneamubd . I L R,, 23 Mad , 583 

10 — — - — — ■ — and BS 74 and 77— 
Dental of execution TVhat ts— Aon appearance — 
Specific Belief JH I of I8?7, s 45 —A by an 
indenture of mortgage, dated 15th March 1887, 
mortgaged certain property to 5 to secure the repay- 
ment of R18 5CO withm two months The deed 
was duly lodged foi registration, but A (the 
mwlgi^or) neglected to appear at the registration 
office to admit execution A aummons was accord 
ingly issued against him under s 36 of the Pegis 
tration Act III of 1877 to enforce his attendance, 
and was duly scrv ed upon him os required by s 89 
He however, did not obey the summons, and 
neglected to attend the Sub Registrar’s office on the 
day appointed He subsequently went away to 
Anbia without admitting cxecntion and was not 
expected to return to Bombay 8 (the mortgsgee) 
then applied to the Sub Registrar to treat AIs 
neglect to attend and admit execution as equivalent 
to a denial of execution and to “ refuse to register ” 
the deed under tbc provisions of s 35 (last clause), 
m order that aii application might be made to 
the Registrar, under s 73, for the purpose of 
estahlismng the right of S (the mortgagee) 
to have the deed registered The Sub Registrar, 
however, considered that he could not treat Ails 
DOQ appearance at a denial of cxecntion On 
application to the High Court under s 45 of the 
Specific Relief Act 1 of 1877, — Held following 
Sadhahishctn Doicrea Dttlenax Choonilal,! L B, 
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5 Calc., 445, that the uou-appearance of A in 
pursnance of the svimmons was equivalent to a 
denial of execution within the meaning of s. 35 
of the Ecgistration Act ; and that, under the 
provisions of that section, the Sub-Eegistrar was 
bound to “ refuse to register ” the deed. The 
Court accordingly made an order directing the 
Eegistrar to proceed undep s. 74 to mate the 
inquiry therein directed. In ee AbdttI/ Aziz 

[I. L. E., 11 Bom., 691 

11, Hefusal to register — Dis- 

ahilitg of minority. — The object of s. 35 of the 
Eegistration Act, 1877, which dii’ects the registering 
officer to refuse to register a document if the person 
by whom it purports to be executed appears to be a 
minor, is that, if the registration authorities refuse 
to register on that ground, the question of minority 
may at once be brought into a Civil Court, and there 
determined. Chunee Mue Johuey v. Beojo Nath 
Eoy Chowdey 

[I. li. E., 8 Calc., 907 : 11 C. L. E., 315 

12, JSxecidion ofbond hy father 

on minor son’s behalf — Registration of bond with- 
out the minor being represented, JEffect q/'.— At the 
registration of a bond executed by S and B, and by 
Si on behalf of J, a minor, the minor was not repre- 
sented for the purpose of registration by any one. 
Seld that the bond should not affect any immoveable 
property comprised therein in so far as J was inter- 
ested in the same. Muhammad RJtoaz v. Brif Lai, 
J. L. R., 1 All., 465, and s. 85 of the Eegis- 
tration Act, 1877, referred to. Shahkae Das «. 
Jo&EAor Singh • . I. L. E., 5 All., 599 

13, Mortgage executed and 

registered by major son and by the father for 
himself and for a minor son. —A. joint Hindu family 
consisted of the father and two sons, the one of 
full age, the other a minor, The father and the 
major son executed a mortgage of the joint 
family property, the father describing himself in 
the bond as acting for himself and as guardian 
and next friend of the minor son. The bond was 
registered on the admission of the father and the 
major son. Seld, in a suit by the mortgagees for sale, 
that there being no dispute as to the fact of the debt 
for which the mortgage was executed, and it not being 
alleged that such debt was incurred for any purpose 
which would exempt the son from the pious obligation 
of paying it, that there was no defect in the registra- 
tion of the bond in suit which would prevent its affect- 
ing the share of the minor son. Shanhar JDas 
V, Jograj Singh, I. L. R., 5 All., 599, overruled. 
Muhammad JSivaz v. Birj Lai, I. L. R-, 1 All., 465 ; 
In the matter of Ram Ghunder Biswas, 16 W. R., 
ISO ; and Badri Prasad V. Madan Lai, I. L. R., 5 
All., 75, referred to. Eesho Deo r, Habi Das 

[I. L. E., 21 All,, 281 

s. 39 (1871, B. 39; 1866, s. 40)— 

Revenue officer — Collector — Sub-Collector. — Sent- 
lie — ^TJie words, “the revenue officer in whose juris- 
diction the person whose attendance is desired may 
be,” in s. 40 of the Eegistration Act, 1866, point 
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to the chief revenue officer of the district,' 1 ) 12 :., the 
Collector, or, if in any defined sub-district, the Sub- 
Collector, Such Sub- Collector has all the powers of 
a Collector. In the mattee oe the petition oe 
Naeainasami Eedeai , . .4 Mad., 91 

s, 41. 

See Sanction toe Peosecution— vYeeee 
Sanction is Neoessaey oe otheewise, 

[I. li. E., 10 Mad., 154 
I. L. E., 12 Mad., 201 

• SB. 42-46 (1871, SB. 42—46 ; 1866, 

SB. 54, 46). 

See OtTDH Estates Act, 1869 s. 13. 

[1. li. K„ 10 Calc., 976 
L. B., 11 1. A., 121 

s. 47 — Priority — Possession — Notice. 

— The plaintiff purchased certain land by a deed dated 
the 8lh April 1879. The deed was registered on the 
26th August of the same year. The defendant pur- 
chased the same laud by a deed dated the 14th J one 
1879. It was registered on the same day. That 
deed recited that the land was in the possession of 
the plaintiff as tenant. Both the deeds were option- 
ally registrable. The Subordinate Judge rejected 
the plaintifi’s claim, and awarded the laud to the de- 
fendant. His decree was affirmed, on appeal, by the 
District Judge on the’gionnd that the defendant's 
deed was registered before the plaintiff’s deed. On 
appeal to the High Court , — Seldthnt the plaintiff was 
entitled to the land. Both the deeds having been 
registered according to law, they operated from their 
respective dates of execution ns provided by s. 47 
of the Eegistration Act III of 1877. Seld also 
that the defendant had notice of the plaintiff’s equit- 
able title to the Lind. Sahtaya Manqaesaya v. 
Nabayan . . . I. L. B, 8 Bom., 182 

1 . s. 48 (1871, s. 48 ; 1866, s. 48) 

. — Verbal contract between Sindtis — Subsequent 
registered deed. — Where a lien by verbal contract and 
deposit of title-deeds of immoveable property in the 
Island of Bombay by a Hindu in favour of a Hindu 
was created before the 1st of January 1865, when 
the first general Eegistration Act (XVI of 1864) 
came into force, and a Gujarati document (un- 
registered) was subsequently (on the-lSth of June^ 
1865) executed by the giver of the lien which set 
out its particulars, and acknowledged the receipt of 
the loan on account of which the lien was given, it 
was held that the original oral contract of lien, being 
in itself a perfected transaction, was not merged in 
or invalidated by the subsequent document, and that 
therefore the fact of the latter not being registered 
did not affect the validity of the prior transaction, 
S. 48 of Act XX of 1866, which enacted that all 
instruments duly registered under that Act and 
relating to moveable or immoveable property should 
take effect against any oral agreement relating to the 
same property, did not apply to oral agreements 
completed before Act XVI of 1864 came into force, 
JlTANDAS Keshatji c. Eeajiji Nanabhai 

[7 Bom., O. C„ 45 
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the Reg atratiou Act (VIH of 1871) and therefore 
the registration of a document of title which has been 
procured in fraud of a party poascssing a prior 
equitable title or with actual notice of hia pr or 
equitable title does not deprive snch party of his 
priority Eegistrat on cannot confer validity opon 
an instrument which is ultra ttrea or illegal 
or fraudulent The reason for the exception made 
by s 48 of the Registration Act (VIII of 1871) 
in favour of an oral agreement accompanied by 
possess on is that by such possess on the parties 
who rely on a subsequent registered deed bad or 
might if they had been reasonably iigilant have 
had prei lously to their entering i to their contract 
with the vendor and to their taking a conveyance 
notice by the fact of such possession that there was 
some prior claim to the property Therefore where 
there is actual notice of a pr or oral agreement 
although unaccompanied by possession the object of 
the Leg slature is fully attained Mtckt v Potttll 
4 Ch 741 FuiUi'hand Sahoo v Leelunher Stnffh 
Daft 14 ]l£oore*t I A 129 9 B L P 433 and 
Val(^j\ Itoji 1 Thomas I L E 1 Bom 194 
d atioguished Instances in which the rales of 
Engl sh Courts of Equ ty have been applied m the 
mofussil referred to IVauak BiMCHANhsi. r 

DnosmsA Kbisbkaji 1 L B., 4 Bom , 126 

3 Cass where (hers tr no 

transfer or Possesston — The Registration 

Act iS**! 8 48 which says that docutneutsrelating 
to any piopertv duly registered shall tato effect 
agaiust any oral agreement or declaration relating to 
snch property unless where the agreement ordecUiw 
t ciu. has. been, accompimed at followed, by dAwety 
of possession does not apply to a case where there is 
no transfer or making over of possession KlSTl 
CjiPsiiEB Haibae c Raj Chusdeb Haldab 

122 W E,273 

4 Prxority — J arial eontrnet 

— Eegistered deed of sale — A subsequent recistered 
deed 13 entitled to prefeience to a prior verbal con 
tract the former would invalidate the latta 
KTlASn CUUNDBE CHATTEEaEB 1 GOEAI CbTODEB 
CnATTZBJEE , 1 "W B, 78 

6 Pnori/y — 1 trial tale toith 

posstssxon — i?r<7»*^ere(i deed — Stld that a deed of 
sale of immov cable property, dnly registered under 
Act X\ of 18GG was to be preferred to a prior 
V erbal sale of the same property accompanied by pos 
sesion where it appeared that it was the inteiitioa 
of the parties to the verbal sale to complete the 
transaction by a deed. S inj?e— That the efftct 
wonld have been the same If there had 1 ecn no sndi 
intention BnANDU taiad Rajraax t Davaji 
•>A tAi> JiVAJi . • 6 Bom., A C,&9 
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8 PriOrtly-~Possesston under 

unreyutered lease — Where possess on of mmov eable 
proj erty Las been given under an unregistered lesis^ 
a subsequent grantee of a registered lease cannot 
maintain a suit to evict the lessee m possession on 
the ciouud of the priority of hia deed under s 48 
Act XX of 1866 Kaesino Pobkeat i Bewah 

t6BLR,Ap,83 14‘WR,250 

7 — Mortgage inthout possei 

Stan — Subsequent jpurebase with possesston — iaio 
*» Kanara Quisre — Whether m Kanara a mort *• 
gage without possess on can be sustained against a 
subsequent purchase from the mortgagor with posses 
Sion Ppbuaya c Sovde Shikitasapa 

[I Jj B, 4 Bom , 459 

8 — ■ — Bepos t of title deeds^ 

Pnorttg—Oral agreement —A deposit of t tie 
deeds of certain property under a verbal arrange 
Qient to secure payment of a debt is not an oral 
^reement or declaration relating to sneb property 
witbm the meaning of s 48 of the Registration Act 
1877 COQQAK V fOQOSB X B R , 11 Calc , 15^ 

© Oral ahenaiion-'Bvxdenee 

of possession— Per Po:ctipex /—The words re 
lating to possession found in s 48 are merely in 


petition with registered iQStraments are those which 
are properly establisl ed by evidence of possession 
FVZLBBBEK KBAV t FAEIB MABOUSD EBAK 

[I L B, B Onlc 336 4 C L E , 257 

10.. — — — — Oral agreement-" Act XX 

of i3S3 (EegiStration Act) t 48 — Seld that oU 
oral agreement of hypothecat on of immoveable 
property entered into in August 1869 and which 
was not accompanied nor followed by possession of 
the property charged could not ava 1 against a 
registered sale certdeate obtained m respect of the 
same property and dated in August 187b whether 
8 48 of Act X\ of 1866 or s 48 of Act \ HI of 1871 
were looked to Katbb Rah v Phuicbasd 

[T L E , 6 All , 681 



12 Tranifer of Property Aft 

(IV of 1331) s Si— Oral agreement for sale of 
lanj — Subsequent conreyanee wilhnoUee—Dehtery 
of possession Priarify — Sptafe performance-"" 
Flaiatiff. being in possession of certain land as an 
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3. Docvment tioi dul^ ng^t 


biKOn . . . UX1. *•>., ua 

4 Decree, Sale of — Decree on 

mcrfgaqe’hond-^Hight io execute decree — A decree* 
bolder purported to sell to A, by prnate sale, jl hia 
riglit title, and interest in a inoitgage decree obtained 
by liini in a suit on a mortgagc^bondogamatlheinort* 
gagor The deed of sale was not registered Aftei* 
wards, by a legiatered deed of sale, A conveyed all 

noit* 

, rot 

tiou 

. I ‘ • 393 
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— eonitnued, 

9. — ^c?inirii6«(»^y in evidence 

of unregistered deed to prove debt — Smt for money 
due on mortgage — In a suit to recover a sum o£ 

I I , ' 

1 « I' I. I ' e n*- ^ 

BnoiTACHABJEE . 6 B. Ij R,Ap,69 

10. ■ ■ Admissihdity in eadence 

of unregistered deed as receipt or aclnowledg 
meat of delt^Deed of sale — AcXnoivledgmeni 
of aeht — An unregistered deed of sale, so far as it is 
a receipt or aclnowledgiuent of money paid or an 
acknowledgment foi old debts is admissible la evidence 
notaitlistaiidiQg 8 49, Act XX of 18G3 Aportioaof 
an unregistered document requiring registration is 
admissible in evidence, wben sucb portion does not 
relate to imwov eable property Snin PuaSad DOss 
V AUSA PtTKNA DATI 

[3B.L R, A.C.dSlrlGW.R.dSS 

11 and B, 17— 

of unregistered sale-deei — Suit for speetjie perform'’ 
anee of eontraci io sell land— The defendant 
executed a sale deed of certain Und to the plaintiff 
The iDstruinent tore Rl stamp only Ibo plaintiff 


registration is unnecessary, LACntiirAT Mauu 
DuoAB t Khaibat An 

[6 B. Ij B , F. B., 18 : la W. E , F. B , 11 
Seam Nabatait Laiii i KnEKAjrr IIatop 

[4 B. L. B„ P. B , 1 

ilOVOirOrsOAATE DAT V Sbebvate GnosB 

[20 W. R , 107 


for ft collateral purpose, f r , to prove admission ot 
" * " — •‘vent 

Act 


.11 . . ‘ , 334 

g, of unregxs’ 

iered deed— Collateral seeunly of land —A fcrod 


barred bj * 
MeVDEL . 


VVeoDOr t-UAlvXi ». 

OW-RjlU 


the dMumeut hav ing remained unregistered through 
no fault ot the plaintiff Nasappa i Detu 

[1. L R,, 14 Mad , B5 

12 Transfer of Property Act 

CIV oflSS2), s 5S— tfnreyulered morfyoiye — Sait 
o» personal covenant to pay.— An unregistered mort* 
gage deed executed in 1885 contained a personal 
covenant bv tlio mortgagors to pay the debt secured 
thereby Held the mortgaged was entitled to sue 
on the covenant aud obtain a personal decree against 
IhcmortgagoiB GoMAJr r Sebbabatappa 

[I.L.R., 15 Mad, 253 

— — — Evidence, Admissiitlifg 


' : 5 

14 Document creating inlere t 

m /<rsd— A document which gives or purports to 
give a right to have immoveable property brought to 
•ale with o 1 leir to the rccoi cry, cut of it* proceeds, 
of money lent (principal and interest), is an instru- 
ment which creates an interest in immnv cable pro- 
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16. Suit for moneij^dccree on 

mortgage-deed of ivmoveahte property — Admissi- 
lility of document in evidence. — A sued in the 
Small CauBO Court ou the covenant of n uiortgage- 
clectl for n money-decree. The deed, being unregis- 
tered, was hold inadmissible in evidence. JSeld, on 
reference to the High Court, that the nnrcgiBtcrcd 
mortgage-deed, being in its terms indivisible and 
disclosing one transaction only which it would be im- 
perative on the plaintitt to prove for the purpose of 
making out his case, was, under s. 49 of Act VIII of 
1871, inadmissible in evidence to prove a fact for 
which registration was unnecessary. jrATTONGnNKr 
Dossee V. llA>rNAnAIN Sadkhan 

[I. L. R., 4 Calc., 83 : 2 C. L. R., 428 

16. Admissihilify of docu- 

ment requiring registration — Divisible transaction, 
— When a transaction is indivisible, and the registra- 
tion of the document evidencing it is by law com- 
pulsorj', the document will not be admissible in 
evidence if not duly registered ; but when the trans- 
actiou is divisible, — as when upon a loan of money it 
is agreed (i) that the loan shall be secured by a bond 
containing a covenant for repayment of the snm 
advanced with interest within a certain time, and 
also (ii) that certain designated property shall be 
hypothecated as collateral security for the repayment 
of the loan, — the same rule docs not apply, and an 
nuicgistcrcd bond for the amount advanced, with 
interest, containing a further provision that as colla- 
teral security for the amount advanced certain pro- 
perty should remain hypothecated, may be used as 
evidence of the loan, although inadmissible to prove 
the hypothecation. Knisnio Laee Ghose v. Bono- 
AIAIEE Kot 

[I. I,. R, 6 Calc., 611 : 5 C. L. R., 43 

17. ^ Admissihility of unregis- 

tered hond in evidence to prove money-debt — Colla- 
teral security . — In order to secure a loan of R120, 
the defendant executed a bond to repay the loan with 
interest, which provided that by way of collateral 
security certain immoveable iiroperty should be hypo- 
thecated. The bond was not registered. In a suit 
upon the bond praying for a money-decree against 
the defendant and for a declaration of a lien upon the 
property hypothecated, it was objected that the bond 
was inadmissible in evidence by reason of its not 
being registered. Seld that the bond might be taken 
as divisible in its nature, as being a money-bond with 
a provision that certain property should be hypothe- 
cated as collateral security, and that it was therefore 
admissible in evidence. Goue Chuen Suema v. 
JikutAei. . . . ITC. L. R., 166 

18. — — — Unregistered mortgage- 

bond pledging land — Consent of parties — Power of 
Court . — Where land of the v^ue of RlOO or up- 
wards was mortgaged on a boud which was not re- 
gistered, as it ought to have been, under the Regis- 
tration Act in force at the time, — Seld that the bond 
could only be sued upon as a money-bond, and though 
the suit might be brought in a Court within whose 
jurisdiction the land was not situated, the Judge 
would have no right, even with the consent of the 
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parties, to deal with it as a mortgage, or to make any 
decree affecting the land in dispute. Shibo Soon- 
DUEEE DeBIA r. SowEAMINEE DebIA 

' [25 W. R., 78 

_ - Admissibility in evidence 

of unregistered deed in suit to recover debt. — Whore 
an instrument purports to create an interest in im- 
moveable property only as a collateral security for 
the payment of money, and is also a simple contract 
or bond for the payment of a debt, and where effect 
is sought to be given to the instrument only as a 
simple contract, it is admissible in evidence in a suit 
to recover the debt, though it has not been registered. 
So far ns it is a contract for the payment of money, it 
is an instrument the’ registration of which is made 
optional by s. 18 of Act XX of 1866. Veleata 
Padi'aoiiy i’. Mooethe PADTAcnr 4 Mad .-, 174 

20. Instrument creating in- 

terest in immoveable property — Suit for money-debt, 
— The plaintiff sued, as the assignee of a mortgagee ' 
of immoveable property, to recover the amount of the 
debt from the mortgagor in pursuance of an express 
contract to pay the debt contained in the mortgage. 
The mortgage was executed before the Registration 
Act (XVI of 1864) came into operation. The assign- 
ment to the plaintiff was executed after the Registra- 
tion Act (XX of 1866) became law. Held per 
Bittleston, Inxes, and Cobbett, JJ,, that the 
assignment, being an instrument operating to create 
an interest in immoveable property, and as .such 
requiring to be registered under s. 17 of Act XX 
of 1866, was not admissible in evidence in a suit 
to enforce the personal obligation only. Per Scot-' 
BAKE, C.J. — That an instrument which has the two- 
fold operation of a simple contract or bond to pay 
a debt and a collateral mortgage security for the debt 
is admissible in evidence for the purpose of proving 
the simple contract debt. Achoo Bayaham v, 
Ddaky Ram .... 4 Mad., 378 

21. — Admissibility of tinregis- 

tered document in which, land is pledged as a colla- 
teral securitg in a suit to enforce the personal secu- 
rity. — Under the pruvisious of s. 49 of Act VIII of 
1S71, an unregistered boud, though immoveable pro- 
perty be made by the terms of it collateral security, 
is admissible in evidence in a suit to enforce the 
personal liability of the person executing the bond. 
It is only excluded where it is offered as evidence of 
a transaction affecting immoveable property. SeshA- 
THBi ArsTENGAEt;. Saheaea Axee 7 Mad., 296 

22. Admissibility in evidence 

of document inadmissible under Act HX of 1S86 
as not being registered — Suit Jor money ftebt on 
document, — A suit was bi ought to recover money 
secured by a mortgage in writing of’ immoveable 
property made in 1870 whilst the Registration Act XX 
of 1866 was in force.. By Act XX of 1866 the 
document was not admissible in evidence even to 
enforce the demand for money, the document not 
having been registered. By Act VIII of 1871 
(the Registration Act) the document was rendered 
admissible when the suit was brought. Held that 
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the clocument was admissible in evidence Gttdvai 
JAQAI7KABHAU e IlArAKA Eamakka 7 Had , 348 

23 aad s 17 — Be^tHraiton 

Act, 1871, s 17 — Decree — Instrument — Admis 
sxbxUty tn'evtdence — 'miere a decree contained a 
charge on immoveable property , — Held that it was 
admissible in evidence under 8 49 of Act VllI 
of 1871 Without registration under e 17 S 17 of 
the Eegistration Act, 1S71, expressly excludes such 
decrees Puemanandab JrwAKDAs « Vaelabdab 
Waiiji . , I Xi E , 11 Bom , 606 

24 and b 17 — TJnregutered 

conieyance — Cottnant to pag money contxngent on 
e)ectmeni — Saxi for mone^ dxsmxssed — By an on 
registered document A stipulated that P should enjoy 
certain land for a term of years in order that a debt 
and interest might he liquimited by receipt of profits 
estimated at a fixed sum, and it was provided that if 
A’s possession was distnrbed m the meantime, A 
should pay the balance of the principal then due and 
interest- from the date of the loan B having been 
ejected sued A upon the covenant to pay Beld that 
as the covenant to pay depended on the principal 
contract which could not be proved for want of 
registration, B could not recover VEieEAtBATOno c 
PAPr « I L E , 8 Had , 183 

25 ■ — Admxssxbxlxty in evidenee 

'■ ^ ■’»o» bond 

. lecisions of 
doubting, 
/eable pro 

peity was pledged by way of collateral security, 
IS admissible in evidence where effect is sought to be 
given to It for the purpose of obtammg a decree 
for the money due under It TtrsABAJi VixnoJi « 
KHAITDOJI IdALHABJl 0 BoiTu, O C , 134 

26 Admxssibxlxty xn evidence 

of unregistered 8ond— Stii^/or money due on bond 
— heic a bond or other instrument creating an 


27 — , AdmxssxbiUli! xn ettdence 

of unregxstered bond — Suxtfor money due on bond 


for personal reiici lu lue snape oi a uecric aeAtust me 
defendant for the payment of the bond debt Bsqbeb 
Kai c Bindcot Rii 

[3 Agra, 60 : Agra, P. B , Ed, 1874, 142 

28 « ■ Admissibility xn ettdence 

of unregistered bond — Suxtfor money due on bond 
— Although a bond uhich creates an interest in land 
as security for the debt is inadmissible m evidence if 
unregistered, it may be adduced as evidence of the 
debt, and a money decree may be given on the ba«is 
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of it for the sum secured by it Seetx Kolwab v 
JuGUEifATH Peeshad 3 Agra, 170 

28 ~ — Suit for money on xinre 

yxstered mortgage iond—Fromxse to pay — Where 
the debtor by an unregistered bond acknowledged the 
debt and promised to pay and subsequently on his 
failure to pay on a certain date stipulated for its rC’ 
eovery by sale of the hypothecated property — Held 
that a Buitcouldbemaintaiued ou the personal promise 
to pay JlEMDHAEI KoT V Bissessabi Kuitaei 

[2 C W N , 691 

30 Conveyance containing ae 

Inonledgment of debt — Q owed B fl3 500 and exe 
cuted a comeyauce of certain land to B, for which 
such debt was partly the consideration In such 


knowUdgment by Q of his liability for the debt. 

KHtrsBAio t Bshari Lai. I L R , 3 All , 623 

31 Unregistered bond hypo 

tkeealxng xmmoxeable property as collateral secy 
rxty — Admxtsibxl ty of bond as ettlenee of the 
money obltgalton— Effect of nonregistration — 
A bond whereby a person obliges himself to pay 
money to another and at the same time hypothecates 
immoveable property as collateral secunty for such 
payment although the money obligation is of the 
value of 030 hundred rupees and the bond is not 
registered, can be receiv^ in evidence m support of a 
claim to enforce the mon^ >obhgatiOTi iK tqe 
itATTEa 07 TDE PBTIIION 07 ShRO DiAt r PBAO DAT 
Mibb I. L E , 3 All , 229 

33 *— — — Unregistered Jond for 

the payn ent of money hypothecating immoveable 
property — Admissibility tn evidence of the bond in 
support of a claim for money— Jlortyage —On the 
3rd Pebniary 1871 the defendants harin^ borrowed 
Bl 000 from the plaintiffs executed in favour of the 
latter an instrument in which they mortgaged by 
wav of conditional sale, certain immo\ eable property 
as security for the loan, and in which it w as prov ided 
that they should pay certain interest on such sum 


• Aieid, loiiou* 

Z B.3AII, 
ent involved a 

j irMiuat vui^uiiou oi luu ueiiuiuitts distinct and 
BcTcrAhle from the obligation in respect of snob 
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after til c expiration of five vctvrs from tlic elate of the 
loan, LACinf.\N SiXGu r. Krsni 

[1. L. F., A AIL, 3 

33. Admissihility of nnrepin' 

iered deed — Sjwcifc i>crfcrwaucc, h'uit for , — V 
broucht n suit in the .NiiinsiCs Court npainst J1 
and C, alleging that tho_v had sold onlrighl to him by 
Bsf-hoiinla certain landed property for HTCO, which 
was duly paid, and the kobnla was executed; that 
possession was given to him; that Ji and C set up 
before the Deputy Kegistrar fraudulent objections to 
the effect that a stipulation to retuin the properly to 
the vendors on the repaement by lluin of the cousi* 
demtion-money bad not been eml odied in the deed, 
and that part of the consider.ition-money nas still 
unpaid; tliat therefore tlie Kegistrar refused to 
execute the deed ; that in fact there was no such sti- 
pulation as set up by B and C, and that the wljolo of 
the purchase-money was paid ; and it was stated in the 
conclusion of the plaint that the suit had been insti- 
tuted to set aside the frauelulcnl objections, and to 
establish the full title of A ns purchaser. Held 
{Mill hi:, J., dissenting) that the .suit w-ould not lie. 
The unregistered deed could rot be admitted in evi- 
dence, nor parol oeidence of the contract be given 
under which A alleged that he acquire el his title. A 
ought to have proceeded under s. S3 of Act XX 
of 18C0. llAnirATCi.uA r. SAUirTriHA ICagcju 

[1 B. I*. B., F. B., 53 : 10 W. E., F. B., 61 

XiAUOlCED OuiD r. Kat-eh Pebshad Sixoir 

[2A VT. E, 320 

Fati CnASD Sauu v, LitAirnEB Sihg Das 

[9 B. L. E„ 433 : lAMoore’s I. A., 129 
10 W. B., P. C., 28 

34. Svil for breach of cove- 

nant— Admissihilti^ in evidence of unrcjislered 
document. — In a suit for breach of a covenant to 
register contained in an unregisterd mortgage-deed, 
the defendant cannot plead the uou-registration of the 
instrument for the purpose of protecting himself. 
Such a deed is admissible in evidence for a collateral 
purpose without being registered. SnAii Xaeayan 
Lae V. KnrjiAJiT Matoe . 4 B. L.E., F. B., 1 

S. C. SnA3r Xaeaix Laei r. KnEJiAJEET XIatoe 

[12 W. E., F. B„ 11 

35. Suit for possession ba!.ed 

on unregistered deed —Suit to enforce registration, 
— Held that a suit for possession based mci-ely on 
an unregistered sale-deeil must fail, such unregistered 
sale-deed being inadmissible as evidence in any civil 
proceeding under s. 13, Act XYI of 1864. Kkishejt 
KISHOBE ChUISTJ V. MAHO-UED ZUEAHOOiaiAH 

[Agra, F. B., 148 : Ed. 1874, 111 

36. Unregistered indigo 

sattah” — Admissihilitu in evidence of claim for 

damages.— S gave 31 a lease of certain land, which 
was required by law to be registered, but which was 
not registered, in w'hich it was stipulated that, if he 
failed to deliver any portion of such land, he should 
pay damages at a certain rate per bigha in respect of 
tbe portion not delivered, and in which such land was 
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hypothecated as security for the payment of such 
damages. -S’ having failed to deliver a portion of 
such land, 9/ sued him for damages in respect of such 
portion according lo the termsof the lease, not seeking 
to enforce the hyj othecation, as the lease w-as not 
registired, hut seeking only'a money-dccrcc. Held 
that the lease, being unrcgistci-cd, could not be 
received ns evidence even rf A’s personal liability 
thereunder. Shco iJial v. Brag Dal 31isr,I. L, 11 „ 
3 All., S29, elistinguislicel. XIaktin r. Sbeo Dasc 
liAL . . . I. L. E., 4 AU., 232 

37, Admissililitg in evidence 

— Suit for damages for brcarJi of covenants in un- 
registered deed — Document containing covenants for 
title — Act III of IS77, s. 17 — Estopped. — S L, by 
a deed of gift of IGth February 1817, granted and 
assured to 5, bis daughter, certain immoveable 
property. By a subsequent unregistered deed of gift 
«>f ;5tb .Tuly 1SG5, <S L purported, in consi- 
deration of natural love and affection, to grant and 
convey the same property, the value of which ex- 
cccdcel BlOO, to B Ji, the husband of S, his heirs, 
e.xccu{ors, aeiministratci-s, and assigns. The last- 
mentioned eleed contained covenants, on the part of 
S L, his heirs, executors, and administrators, with 
B Ji, his heirs, executors, administrarors, and assiens, 
for title to “the hercdit.amcnts and premises herein- 
before expressed to be hereby granted and assured 
unto and to the use of the said H Ji, his hems, execu- 
tors, administrators, and assigns.'^ iS died in the life- 
time of B Ji, who hi 1867 mortgaged the premises 
comprised in tlic deed of 16th July 1865, and died 
in 18G8. In 1870 the mortgagee sold the premises by 
auction, under the power of sale contained in the 
mortgage-deed ; the plaintiff became the purchaser ; 
and tbe mortgagee, on 2.ith Xfarch 1871, executed to 
him a conveyance of the premises, which were then 
in the possession of the surviving members of the 
family oi B B and 5. The plaintiff, having failed 
in a suit for ejectment again^ the parties in p osses- 
sicu, Tvho relied on the prior gift to S, sued the repre- 
sentatives of 8 A for damages for breach of the 
covenants for title contained in the unregistered 
deed of the 15th July 1865. i7eW that though, as 
in Tuharam v. Khandogi, 6 Bom,, O, C., 131, and 
Sangappa v. Basappa, 7 Bom., A. C„ 1, an nm-egis- 
tered document requiring registration may be admitted 
in eiudencc for certain purposes, yet it cannot be 
looked at so far as it affects the immoveable property 
ermprised therein, nor so far as it is evidence of any 
tranractiou affecting such property, and that, exclud- 
ing'*"the part of the document of 15th July 1865 
which purported to be the conveyance to B JR, the 
covenant for title sued on in the present suit was 
itself ambiguous and uncertain ; and there being 
nothing to connect the premises, to whicli the covenant 
related, with the premises conveyed to the plaintiff, no 
breach of the covenant sued upon had been proved. 
The Court being precluded by the operation of theEe- 
gistration Act (III of 1877) from looking at the deed 
of 15tli'July 1865 so far as it was a conveyance, the 
defendants were not estopped from contending that, 
nothing having passed under it to B B, nothing had 
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passed to the plaintiff under the snbsequeutdcedfl and 
that consequently the plaintiff was not entitled to 
maintain this suit RAJ 0 Baitt o Ksish’^ABAt 

RAircnAHDEA I L R , S Bom ,273 

33 and g 17 — Cotenanf *m 

vnreg tiered lease — Smt for tpecifia performance 
— The plaintiff leased a house to the defendant for 
three \ear8 by an unregistered instmmentBhMdi con- 
tained a covenant by the lessee that he would pur 
chase the house at a certain price on an event which 
toot place The plaintiff now sued for specific per- 
formance of the co\ enant Held that the unregis 
tcred instr iment was not admissible in evidence The 
-co\ enant sought to be enforced dej endeil on the lease, 
and the latter being invalid for want of registration 
the for tier must also fail ,the suit therefoie should 
be dismissed Sambatta o Gav^atta 

[I Ij R , 13 Mad , 308 

39. Admisstlthttf in eitdenee 

independently of document aved on tchen unr«;^it 
itred — In a case uhere it is made to apt car that the 
cause of suit arises upon a document which by Uw 
requires registration but has i ot in fact been regis 
tcred the plaintiff cannot be permitted to establish a 
claim independently of the document the existence 
of nhich 18 shown RAUrEBsnAD r SIewa Koobu 
. £2 N W , 12 

Moova r Tey 4IT, T7’,164 

IsABOOIYK I SBYJISnEIB Alt 11 W, B , 1$ 
Unless it 18 apparent that euch document is no' 
the fouudatiOQ of Ins suit Sawaktee > SewaRasi 
[2 N W , 35 

40 TJnrestiieied Jcabultaf — 

Sb»/ for rent —Where the contract between the 


I otwithstanding that the kabulnt is inadmissible by 
reason of non registration Djso-vATn Mookeh/eb 
i DEnvATH Mookebjee 14^7 R ,429 

41 Inadmusiiihti/ for icant 

of rey\ttrat\on—'Ertdence m smf on document — 
In a suit upon a razinama tbo execution of which 
was admitted by the defendLints which purposed to 
create an interest in immoi cable property, the Cml 
Judge dismissed tbo suit because the document Lad 
not been registered lu accoi'dance with Act Wl 


the effect of the plaint and answer taken together 
would entitle him on the admission of the defenda it 
CnEDAUBABAAI CnETTT C KABCNAtTATAXS’VOAVtlt.T 

‘X'xTEB 3 Mad , 342 

See Reza Ah r BhiKUN Khav 7 W R , 334 

where the ouly disputed point being tl e fact of pay- 
ment fo* which the production tf the Inbuliat was 
unnecessary, the dismissal of the suit for i*s uoi 
registration was held unjustifiable 
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42 — — Inadmtsaihtlily of eti 

denee ahere registrable document ts not registered 
— ^The plaintiff sued the defendant to recover rent due 
upon a muchilka executed by the defendant The 
defendant admitted that he occupied the land under 
the express contract contained in the muchilka The 
mnchiika was a document the registration of which 
was compulsory under the Registration Acts but 
was not registered Held that the plamtiff could not 
establish his case without putting the muchilka in 
evidence, and it was inadmissible, not having been 
registered JIdsbis t Sapamtdeetiia Pillat 

[6 Mad., 45 

43 "Evidence ir’here contract 

It unregistered and therefore \nadm ssthle —-Where 
defendant after executing a bill of sale la respect of 
ceitam lauds and receiving the full amount of pur 
chase pioaey agreed upon hadiepudiated the contract 
and refused to mike oi er possession it was held that 
though the fact of the deed of sale not being regis- 
tered precluded it under g 13 Act X7I of l^6i from 
being adn itted as PMdence, yet plamtiff was not ex 
eluded from showing by other CMilence that he per 
formed bis part of the contract There is nothing In 
that section which says that no contract purporting 
to create or transfer any right title or luteiest in 
land shall bo recoin ted by the Ciiil Court unless 
reduced to writing Utld also that there was ho 
reason why plaintiff should cot be permitted to show 
that non registration was owing, not to any fault 
of hisovn but to the fraudulent conduct of hisadvcr 
sanes HBLAioonnEsv v Cnowcsn? Abdool 
Settab 8 W. R., 851 

44 ■ — - — - Unregistered document 

Kith potstision — Evidence of postettton — An un- 
reg stored document when followed by deluery of 
possession, may be used as eMdence of that possession 
liALtA Gofee CnABs r Liaeuz KossEiir 

[25 -W. R,2U 

45 in ecidenee 

— I-tention of { arhes ~A sued E fur recovery of 
possessio I of I ind which he alleged had been sold 
to him by B under a bill of sale The mil of tale 
had been duly registered and was not disputed by B 
but B produced an unregistered ikramamab executed 
by to proie that tie sale was not absolntc but 
onlyby wayofn ortgage A alleged that tbo terms bf 
the bill of sale were qualified and explained by the 
ikiurnamah Held that the iLrarnam-ah was inad- 
missible in Clide ICO as it had not been r'gistercd 
under s 13 of Act XVI of ISOl, but that the Court 


46. ' Agreement to bate deed 

of partition draicn up — Ana'wooment tohaicadeed 
of parttioa drawn up in a particular form evcaif 
notadmissiblc in eiidcncc without re^itratioa can 
be put in, unregistered, as cMdcncc of the intention 
ot the Turtles. >EU RoT v LALurwRoT 
, [26 W. R., 376 
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47 . Receipt for stwis paid on 

lond hypothecating immoreahle properly — Admis- 
sihility in evidence— Parol evidence — ActIofilS72, 
s. 91, Ulus. (e). — A receipt for sums paid in 2)firt 
liquidation of n bond bypotbecating immoveable pro- 
perty must be registered under the provisions of s. 17 
of Act VIII of 1871 to render it admissible as evi- 
dence under s. 49 of tbe said Act. Under illus. (e), 
s. 91 of Act I of 1872, such payments may never- 
tbelcss be proved by parol evidence, whicb is not ex- 
eluded owing to tbe inadmissibility' of tbe documentary 
evidence. Dahp Singh r. Duega Teasad 

E., 1 All., 442 

48. Proof of unregistered mort- 

gage hy subsequent admission rejected — Rvidonce 
Act, s.6d (bj.— The defendant in an ejectment suit 
claimed to be in possession under a mortgage deed 
for K1,000, c.vecuted in 1865, but not registered, and 
a second mortgage-deed fer 1150 of tbe same date, in 
wbicb tbe 6rst mortgage rvas recited.'' ITeld that by 
virtue of s. 13 of the Registration Act, 18 G4, the first 
mortgage-deed could not be put in evidence, and that 
tbe defendant could not give sccondaiy evidence 
thereof under s. 65 (b) of tbe Evidence Act., 
DITE^HI VAEADA AXYANGAE V. KEISHNASA^rr 

Axiangae . . I. Ij. E., 6 Mad., 117 

49 . Landlord and tenant - 

Entry under unregistered lease —Solding over — 
Proof of terms of lease.— The plaintiff sued in 1881 
to recover certain land and arrears of rent from the 
defendant, alleging that the defendant’s ancestor 
entered on tbe land as a tenant in 1865 under .a lease 
for five years, which was not registei'cd. The defen- 
dant denied the lease of 1865, admitted that she was 
tbe tenant of tbe land, but denied that she could be 
ejected, and claimed to deduct from tbe rent certain 
emoluments. Held that tbe plaintiff could not prove 
the tenancy alleged in tbe pldint, inasmuch as tbe 
lease of 1865 was not registered, and therefore could 
not eject the defendant. Eangam v. Raman 

[I. L. E., 7 Mad., 226 

50. Unregistered lease — 

Proof of tenancy ejectment — Occpuancy rights , — 
If a contract of lease is, for want of registration, 
ineffectual, tbe landlord is not debarred from giving 
other evidence of a tenancy and requmng tbe Court 
to adjudicate on bis right to eject. Dictum in 
Nangali v. Raman, I. L. R., 7 Mad., 226, observed 
upon. Venkatagiei v, Raghata. Zamindae oe 
Venkatagiei V. Raghata I. L. E., 9 Mad., 142 

51. — ■ Effect of a registered in- 

strumentconfirming a prior one of the same purport 
not registered. — An instrument purporting to assign 
a right in immoveables of more than tbe value of 
RlOO [s. 17, sub-s. (5), of Act III of 1877], being 
unregistered, was ineffectual to affect tbe title 
of tbe purchaser. Some years after, tbe parties 
executed a deed of conveyance, making the same as- 
signment, confirming the former instrument, and set- 
ting it forth in a schedule. The latter instrument 
was registered. In a suit in wbicb tbe ownership of 
the property was contested, — Held that tbe fact o:^ 
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the prior deed not having nfeected the property, being 
uni'cgistered, n-as no reason why tbe deed aftenvards 
registered sliould not be admitted as evidence of title. 
In this there bad been nothing .contravening tbe object 
of tbe Registration Act. Mitoheed v- Mathhea Das 

[I. L. E., 8 Air., 6 
L. E., 12 I. A., 150 

52, : Inadmissibility in evidence 

of unregistered deed — Secondary evidence — Evi- 
dence Act, s. fii.— Plaintiff alleged that A and R bad 
sold and conveyed, by an unregistered deed, certain 
land to tbe person under whom be claimed. The deed 
being inadmissible in evidence, Hwae called to prove 
tbe sale. Held that B’s evidence should have been 
rejected, -as secondary evidence of tbe unregistered 
deed could not be received. Ram Chhndee Haeuae 
V. Qobind Chunhee Sen . 1 C. L. E.', 542 

53, Unregistered document — 

Admissibility of other evidence tvhere document is 
not admissible — Admission. — Tbe plaintiff sued to 
recover certain immoveable property sold to him by 
tbe first defendant by a registered deed of sale executed 
on the 23rd of July 1868. The second, third, aud 
fourth defendants pleaded a sale to them by the same 
party, the first defendant, on tbe 23rd March 1867, 
and that tbe first defendant, after receiving consider- 
ation in full, bad improperly refused to have their 
deed of sale registered. Tbe provisions of s. 49 
of the Registration Act of 1866 precluded tbe .recep- 
tion in evidence of tbe prior unregistered instrument 
of conveyance, but tbe lower Courts held that certain 
admissions made by first defendant in an inquiry' held 
before tbe registration officer were admissible in evi- 
dence to prove tbe sale to third and fourth defendants. 
Tbe suit was therefore dismissed with costs. Upon 
special appeal, — Held by Innes aud Kindeeseex, 
JI., that the admissious made by first defendant were 
•evidence against plaintiff, as made by one from whom 
plaintiff derived bis title, but that tbe provisions of 
the Registration Act precluded any effect being given 
to tbe sale evidenced by such admissions ; there Being 
a writing, the sale could not be proved by mere oral 
evidence. By Innes, I , — Tbe term “instrument,”^ 
in B. 49 of Act XX of 1866, is used on tbe under- 
standing that tbe writing is not merely evidence of 
tbe transaction, but is the transaction itself, SOMV 
GHEtrKHAn V. Eangammae . . 7 Mad., 13 

54, Suit to compel reyisiration 

— Evidence of contract— ■Document being unregis- 
tered held inadmissible to prove the contract sought 
to be registered. — Tbe defendants agreed to let'''certaiu 
premises to tbe plaintiff for a term of three years' 
from, tbe 1st of November 1883 at a monthly rent of 
B200’. Subsequently to the making of the agreement, 
vig,, on tbe 17tb January 1884, the- plaintiff 
caused a writing to be prepared, which, as he alleged, 
contained tbe terms of the lease agreed on, and, having 
signed it, handed it over to tbe defendants. Tbe 
•defendants did not sign it,and the document remained 
with .them. Tbe plaintiff alleged that he did not ask 
tbe defendants to sign it, as tbe defendants told him 
they would get a copy of it prepared, wbicb they 
would sign aud send to him. Tbe defendants alleged 
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that, at the time the docninent waa given to them by 
the plaintiff, they objected to it on the ground that it 


defendants’ allegation that the agreement of lease 
comprised terms forbidding the plaintiff to sub let or 
alter, etc The defendants objected to the proposed 
issue. In the course of the heanng the plaintiff 
tendered the document of the 17th Jaunary 1884 m 
evidence The defendants objected, on the ground 


lueiiL wHii Ki>«in uu un me issues ui x^ivut ui vuv 
plaintiff. The defendants appealed, and contended 


the LouTt neiow; luaviueie ivus no uuu{^i.ii>u u^u 


document was for that purpose inadminible, being 
unregistered, and that the Court below, altbongh 




6B ^ — 5tti/ for damaget for 

breach of contract to execute a lease — Admitsi- 
hxlitg tn etidenee of an unregistered kabuUat to 
prore contract — Defendant entered into an agree- 
ment with the plaintiff to lease a certain property 
to him. The plaintiff delivered the lahuliat to the 
defendant, and was put into possession of the pro- 
perty. The defendant did not execute the cowleand 


REGISTRATION ACT aH OF 1877) 
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did rot register the kabnliat, and subsequently 
improperly deprived the plaintiff of lus possession 
Fiaintiff brought a suit fur damages foi breach of 
contract Held, on a question as to whether the 
kabuliat was admissible in evidence, having regard to 
8 49 of Act III of 1877, since it had not been 
rostered, that, since the plaintiff’s action was not 


instrument At the time of payment the defendant 
made an endorsement on the bond to the followiac 
St » «<»r»i. V Q It T> ^ u j. a 


discovered that what he had paid in redemption of 
the mortgage claim was m excess of what was due, 
and be brought a small cause snit to recover the 
amount overpaid, tendering in evidence the endorse- 
ment on the bond The objection was taken that the 
endorsement, not being registered, uas not receivable 
in eiidenee under s 49 of the fiegistratlon Act 
of 1806 The District Mnnsif dismissed the suit 


fact of there being no signature to the endorsement 
was no objection to its" reception as confirmatory 
.evidence of the sum received by the defendant. By 
ScoxtAWD, C J — That the endorsement was admis- 
sible evidence for the purpose for which it was offered, 
altbongh not registered, the endorsement not being 
used as evidence of the creation or discharge of an 
obligation, but merely ns confirmatory proof of a fact 
provable by oral evidence, although stated in writing 
By IvvBS, J . — That the endorsement was admissible 
evidence, its reception not being precluded by the 
ptovisioDB of the Begistratinn Act VEVCATsnAUA 
Naik V CmsKATnAMBU EiDDi . . 7 Mad , 1 

67 Sale certificate, Inadmu’ 

Sihititg of, as unregistered-other eadenee of 


See Bajeisdev srooKKiUEK r. BArnAStADHcn 
HAXiDAn . . . . 21 W. R., 849 

68 — — ' Certificate of sale— Right 

of action — The plaintiff sued to recover possession 
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of sv ^.ou^o p\in'b-\ccil l)y hun nt n Court p-iIo for 
'ilio plaint u'ivs filed on the Hist March 187.'?. 
Is'n r( Hitioite of sale was Jllod with U ; hut plaiutifT 
Mtl sc(punUy pro.hiced one, lUtcd the Sth .fuly 1878, 
.and the C<'Utt ndniittul-it in tuiilcncc. Defendant 
sul-uiilted that the suit should he disinis'-Td, ns no 
eirtificnte was j'vo lured hv the plaiulifT with the 
phiinf. The lir.t Couit nnide a decree in the |daiu- 
tiffs favour. I'he Court of Apj)cal reversed tlwt 
dterce, nnd dismissed the suit. Ir hliny that the 
Cl rtifieate ouchl not to have been received in evidence 
hy the lowtr C»nrt. The lliyh Court, on secoad 
r.ppial, toufsruud the derision o( the lower Ajtpellate 
Coart, on the ytonnd Hurt Uie jdaiulliT t.nd no riirhl of 
nclion. .as he had no rrr:i>.tercd ctrtific.nte of sale nt 
the date of the iustitnti m of the suit. Haukif.vn- 
I'.vs TvAr.ANn.es r. Dai Iamka 

[1. 1.. F., 4 I3om., 156 

59. — in erldfnee 

tf tr,f!ruv;cttt rc^i.^traide, i-ul t(urr>}i'<Uri-df dc- 
streyed ly fire . — tVlurenu instrument, the r.cistra- 
tion of which uuss rendered compulsory hy f. 17 
of the Ke‘,;isttutii!n Act (XX of IS'iG), was destroyed 
nccidentalh hy f.ro sron after its execution, and 
hefere rcyistnUiou, —ife/d. in a suit to com)>rl the 
thftndaui to extotito another itistnnuciit to the 
same effect ns that which had hecu destroyed, that 
FCfondary ewidenco of the contents of the nnrccistered 
instrumcul was admissible. 2\a"A‘AKKA IIoittiikk 
r. Vatana JfAUOstrp Naina Uoctiien 

(5 MaeL, 123 

60. and s. VI ~Intlrumcnt 

oJTrc/ino mo* c.il/e and ininorralde proyerfy. — The 
widow, elaushtcr, .and divided hnthcr of n eicccasecl 
Hindu e.xccutecl nu iustmiucut which provideel for 
the distribution of his property, loth niovevihle atiel 
immoveable', ns to which they had disputed. The 
decument was not registered. The witlow set up a 
will made hy the decervseel in her favour ; the bn.thcr 
sued the willow for n elcclarotiou that the will was n 
forgery, but the Court held that it was genuine. 
He now sucel the wielow atid daughter on the above 
instrument to recover his agreed shave of the 
moveable property of the deceased. The widow set 
up the will, which the plaintiff averred w.os ijiv^alid 
.according to the custom governing the family. 
Jleidthnt the unregistered instrument was admissible 
as evidence in 6upix)rt of the plaintiff's claim for 
the move.abie property. Thanpavax r. VAUiiAAiuA 

[I. I,. B., 15 Mad., 336 

61. Unregistered contract 

for S'tie of land sulseqtienfig attached in execution 
— Evidence of transfer of otenership in property. 
— In execution of a decree against 3 and P, property 
was attached ou the lllh February 1S'.>1 and sold 
by auction to the plaintiff in July 189-'. Tire defen- 
dants, however, alleged that at the date of attach- 
ment the property did not belong to S and P, as they 
had sold it to them (the defendants) ou the 2ind 
J anuary 1891, inidcr a contract of sale of that date. 
Their contnvet had Pot been registered. Meld that 
hy cl. (6) of s. 17 of the Indian Begistratiou Act 
(111 of 1877) the contract needed registration if 
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it was itiltiided tliat it should affect the land (s. 49). 
Not heiiig regist'Tcd, ft did not operate to transfer 
the luvntrship, nnd could not he received in evidence 
of any trams letion affecting the land, i.r., it con’d 
not be used to show that the ownership had p.assed 
ffom the vendor to the purchaser. The property in 
question was therefore, at the date of attachment, 
the property of .9 and P, and umler theattarhment 
nnd sale in executioi it ji.vfscd to the plaintiff, 
JlOKxrAsjr jrAxcK-jr Dadaciian.ii r. Kesiiav 
rtRsnoTAsr . . . I. Ii. E., 18 Bom., 13 

Nee IvAli-rtUA NANFlJilAI MaHOMEPUIXAI t. 
MAN$t7Kii,A.at Vakuatciiaxp 

[L Ii. E., 24 Bom., 400 


62. — Lease — Agreement to 

indemnify contained in le-tse — Suit for indemnity, 
— A lease of laud for Tiinc years cout.aincd a clause 
hy which the lessor agreed to indemnify tlio lessee in 
c.a<e he should incur any loss ia consequence of 
disputes which tnight arise as to t lie i.-itid between the 
lessor and his hiti-snien. The lease w.as not regis- 
tered. After the lessee had held the land under the 
lens* for two years, a suit for possession was brought 
ng.ainsl him, .and the k-ssor and be were disposscesed 
and obliged to p.vy mesne profits, He then brought 
this suit against the lessor under the above clause in 
the lease. Meld that the lease, being unregistered, 
was not ndmis.siblc in evidence, nnd could not be 
loohcil nt. The clause on which the plaintiff sued 
could not he sejiarated from the lease itself, .and the - 
plaintiff’s claim must therefore be rejected. Gnnp- 
X.ATH SHRIXIVAS DESAI V. CnEXBASAI’PA 


63. 


p. I,. E., 18 Bom., 745 

Kofice of attornment on 

mortgage — Evidence of attorn- 


redemption of 
fiient, lut not of satisfaction of mortgage-debt. 
— ^IVhcTC on the redemption of a mortgage the 
mortgagee executed a document which purported to 
he a uolicc of attornment to the tenants in occupa- 
tion of the mortgaged properly, containing a recital 
that the property had been redeemed, — Meld that 
the document, though um-cgistcrcd, was admissible iu 
evidence for its own proper purpose of proving the 
attonnnent, though not for the phrpose of proving 
that the mortgage charge was satisfied. Axt-AJI r. 
Datxaji . . . . I- L. E., 19 Bom., 36 

64. Mortgace tal'en from 

XTindii widow — Unpaid interest claimed on her 
deceased husband's mortgages . — A pardanashiu 
widow executed a mortgage of part of the family 
estate to secure paymeut of the balance of interest 
alleged to be due on three previous mortnages, which 
had been executed by hn* Imsba'ud in his lifetime. 
In a suit to enforce the mortgage the one made by 
the widow w.as held to be invalid. Notes promisiug 
to pay interest, additional to that coatracted' for in 
the mortgages, had been sismed by the husband, which, 
it was held, could not affect the right to redeem, 
being unregistered. Tika Bam r. Dbputv Com- 
MissroXEE OF Baba Bakki 

[L L. E., 26 Calc., 707 
L. E., 26 L A., 97 
3 C,W.lf.;575 
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65 and ss 3 and 47 — 

Aesigntnent of decree for tale of hgpoiJecated 
property — JTon registration of deed of atatgnment 
— Civil Procedure Code s 232—P:ffect of tuisequent 
registration — The assignee of a decree for sale of 
hypothecated property applied, under s 232 of the 
Civil Procedure Code for execution of the decree, 
hut objection being raised that the deed of assignment 

L 3 V „ ~*1„ fA,. 
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thereof admissible in evidence and the operation of 
the second paragraph is not interfered with by s 49 


propertj within the meaning of s 49 of the Registry* 
tion Act (HI of 1877) a decree for sale not being 


proving Pis ciiie lueie was uu piu lauu <u u 
saying that he should sot take title under the deed, 
(ill) that the position of the assignee when he made 
hiB application on the l3th November 1886 waa that 
he was unable to prove that there was a title by 
assignment m himself « (iv) that the subsequent 
registration cured the absence of registration on the 
18th NoTember 1886 and under s 47 of the B^stra* 
tioQ Act the document thereupon bad full effect, 
and related back to its execution Abdul Majid 
« Mdeaumad PAizuxtAH I If B , 18 Alt, 88 

68 and 6.17 (c)— 17nrey»*- 

tered agreement iy mortgagor to tell to mortgagee 
^Subsequent assignment of equity of redemptionto 


agreed with the deteudant to seu luc luoueu^ w 
premises to h m that part of the purchase-money 
had been acknowledged ss paid sad that the balance bad 
f ii. ^ Tf 


red 
nble 
II it 
ciGc 
the 

. j 

entitled to redeem AniKKALAst r InBEinAS 

[Lli B, 12 Mad,, 605 

67 and s 60— Certi^cafe «>/ 

registration — Diitinction leiieeen act of register^ 
ing ofTcer and conduct of parties— Certificate not 

t ‘ * s w~ 


not roistered under s 17 (a) — Meld that 4116 Court 
was wrong in so doing, and ought to have looked at 
and dealt with the doenment SarSakat r CHuntii 
Kuar, I L P 4 AH > 14 Ikbal Begam v Sham 
Sundar I L It , 4Allt 3S4 Btshunaih Haik v. 
Kelltant Bai Weel:lg Hotes {All ), 1852 p 175, 

— — •» T 3 , r ill \ 


Pandat/ v Jah Koondan Lall, L E S I A , 210 
Ifajtd Sotatn r Faslunntssa L B ,16 I A 19, 
referred to Habdsi c Bau Lal 

[I.1..B.UA1L, Sl9 

68 and bb 28 and 60*- 

Deed on uhiph certificate under a 60 kae been 
endorsed— Document tchieh should mt hate been 
registered under e 25 — Semite— JPej* PlQor, J" — 


B 28 have registered the document Bau Nath 
■J sWABi r Shso Sahoy Bhaout 

[I I« B., is Calc , 658 


stnxment executi-u ueiuie iui.iii.k cumu 1 o xuicl xi. 

I applies only to cases where the registered instrument 
IS subsequent tO tbe Act A sold certain land to B by 
A Bale*dccd dated 16 tb July 1871 The deed was 
optionallv registrable, and was not wgistered. A 
crotiaued In possession after the date of the sale 

11 n 


TOls IT 
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A Bold _ the same land to the plaintiff by a deed 
of Bale, dated Ist Eebruavy 1872. The deed was 
registered, its registration being compnlsory. 
was nnaceompanied with poBsession. In 1882 B 
obtained possrBs’ou of the land from A’b boiib, and sold 
it to the defendant by a sale-deed dated Idtlr October 
1882. 7'liis deed was mcistered and accompanied 
with possession. In 1 883 the plaintiff sned for posses- 
sion of the land in dispute, relying on his registered 
deed of sale of Ist Ecbmary 1872. The defendant 
relied on his vendor’s sale-deed on the 15th July 
1871. ‘ Held that under Act VIII of 1871, which 
governed the present case, there could be no competi- 
tion between the sale-deeds of 1871 and 1S72, tiio 
registration of the one being optional, whilst that of the 
other was compiihory. The registration of the plain- 
tiff’s deed therefore did not give it priority over the 
earlier deed under which the defendant claimed. 
Held also that the defendant’s vendor by merely omit- 
ting to take possession of the land on his purchase was 
not guilty of any poBitive fraud or of any conceal- 
ment or negligence so gross ns to amount to fraud 
that would entitle the plaintiff to relief against him. 
SniTRAM r. Sata . I. L. B., 13 Bom., 229 

2, Brier tiy of registered over 

unregistered deed — Mortgage'deed. — 'I'he purchaser 
under a decree for sale in satisfaction of a rogistered 
mortgage is entitled, in priority to the purchaecr 
under another decree, for sale in satisfaction of 
another unr(gistcrcd mortgage, although the latter 
mortgage bo of an earlier date. Pbaduad JIisser 
V, XJDIT NahAIN SfNGH 

[1 B. li. B,, A. O., 107 : 10 W. B., 291 

3, Briority of registered over 

unregistered deed.— Under Act XIX of 184i3, a regis- 
tered deed was entitled to priority over any unregis- 
tered deed of an earlier date. MAiEsiiATrA bin 
KABY iBAPrA V, Bass ABBA BIN Ningabba Sjietat- 
NEKAB 1 Bom., 10 

SuNKUE. Sahot V. Sheo Pebshai) Sookool 

[10 W. E., 270 

Gobab Dabs v. Doobee CnownnnT 

[W. B., 1864:, 226 

Nttzur AIiI r. Emdad Am . 1 W. B., 206 

A deed of sale held to have no priority over a 
mortgage unregistered, Mabesiiwah IIuksit Sing 
V. Biukiia CnowuHRY B. L. E., Sup, Vol,, 403 

[1 Ind. Jur., U-. S., 122 
6 W. B., 61 

Nor over another deed of sale where the case is not 
one of two rival purchasers from the same person. 
Umbika CnuBN Koonboo v. DntmMO Doss Koon- 
BOO 11 W. B., 129 

See GoMiA CniNNA GUKTrEVEBBA Naidu r. Kazi 
Abbeau Naidu .... 4 Mad., 434 

Bissonath Singh v. Bajohhndee Eot 

[W. B., 1804, 141 

4, Briority of registered over 

unregistered deed — Hotice.— A registered deed of 
sale, though subsequent in date, invalidates, as against 


BEGISTBATIOlSr ACT - (III OB 1877) 

— continued. 

the registered purchaser, a prior-deed of sale unregis- 
tered. notwithstanding that notice of the prior deed 
he nlieged. Act XIX of 1843, s. 2, construed. Keish- 
nabami PiiBAi V. Venkata CHE iiBA Aiyan 

[3 Mad., 89 

Contra, Eishoebhai Gamabhai v. Jorabhai 
Daji 7 Bom., A. C., 50 

6, • — — Bom. Beg. TX of 1827, s, 6 — 

Priority of rcoisiered to unregistered deed. — Before 
the repeal of the first part of cl. 1,8. 6, EegulationIX 
of 1827 by Act XVI of ]864, a purchaser claiming 
under a deed of pui’chnsc duly registered was entitled 
to be preferred to a mortgagee claiming under a deed 
of mortgage executed before his purchase, but not 
registered until after the deed of purchase had been 
registered. Paeshotam Bancdod v. .Tagjivan 
J lAYAEAM 1 Bom., 60 

6. Prioriig of deeds — Con- 

tract to sell at future time — Deed of saZe.— The 
want of registration of a contract by A to sell land 
to B at some future time, on receipt of balance of 

'the sum ng'-ced on. not then paid, was no bar, per se, 
to E’s preferential claim over C, a subsequent 
pnrclinser, whesn sale bad been regis»ercd under Act 
XIX of 1843. Bamtonoo Surmah Sircar d. Gobe 
CUUNDEE SCEMAH SiBOAE . . 3 W. B., 64 

Ncdpeae Chand Sein V. Kishoeee Labb 
C ntJCKEEDtri'TY . . .7 W. B., 463 

7. —— Brioritg — Deed of sale of 

immoreahle property. — Held that the preference 
given under Act XIX of 1843 to the latter of two 
deeds of sale of immoveable property, when registered, 
over the earlier unrcpistcrcd deed was not confined 
to cases in>which the first deed had not been carried 
into effect, ns every duly registered deed of sale, if 
authentic, invalidates any other deed of sale which 
may not have been registered. Paeabhudas Hiea- 
CHAHi) -y. Dhondu 2 Bom., 233-: 2nd Ed,, 222 

8. — Bottahs— Briority. — Act XIX 

of 1843 did not apply to pottahs; consequently a snb- 
Boqucntly-rcgistercd'pcttah could not prevail over a 
prior unregistered pottah. Ahtjnd CnuNDEE Chow- 
BHEY V. CUUNDEENATH EOT . 6 W, B., 205 

9. Briority of deeds — Unregis- 

tered mortgage with possession. — Act XIX of 1843 
did not give a registered kobala priority over a prior 
unregistered mortgage under which enjoyment had 
actually taken place. PuBztiNii All r, Abboob 
Rahim . . . . , . 4W.E.,30 

Denobunhhoo Sabhoo u. Khetternath Tewaet 

[2 B ay, 20 

Contra, Haenamgie Ghuu Dhanpatgir r. Spiers . 

[2 Bom., 213; 2HdEd., 204 

10. Briority of ' dieds — Mort- 

gagee ivith possession — Suit under Civil Brocedure 
Code, 1859, s. 230.— Held that a mortgagee whose 
bond Nvns registered was entitled, under s. 280 of Act 
VIII <if 1859, to recover posBCSsion of the mortgaged 
land of which he had been dispossessed under a 
decree obtained against his mortgagor by another 
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mortjacjeo, mLosq tnortgago bond had been aabse 
qucntl; legistered o i condition that he satisfied the 
claim of the decree holder otherwise the defendant 
to be entitled to possession on his satisfying the 
plaintiff smortgage claim. Bhieaji b VauiABirDAS 
[2 Rom , 208 

11 Bom Reg IX of 1827 — Prior 

unregistered sale with possession — 'subsequent regis 
ierei mo'toa e —On the 15th December 18GJ S 
purchased from D, for valuable consideration two 
fields in the ‘^atara district (to which the provisions of 
KeguUtion IX of l‘<27 ai|d of Act XIX of lb4t as 
to registration weie then applicable) and was daly 
put 1 ito possession of the fi Ids The deed of sale 
was not registered On the 14th February l'^64 D 
mortgaged by a registered morfgigc, the same two 
fields to B, who tbeu kue v that U was in p ssession 


Act XX of 1806 History of registration given and 
the provisions of the dtffere t enactments relating 
to registration compared and discussed Bapabau 
Kbhohavo 1 Appa TALA ti DoBt: 9Bom,121 

12 P“trrfj 

of title— Proof of aufhenUeily — Priouty of regis 
tration gave priority of title under Act XIX of lb43 
only when the authenticity of the document was 
proved Gandhabee Dedea b Sokatov Panoat 
pO W R.,216 

I" , , 


prior one unregistered. To avoid its nporatwu a 
plaintiff had to show that the vendor not ouly sold 
and parted With his rights in the property but 
actually midc over possession to him If bovever 
the second sale was illusory proving fraud on the 
part of the vendor, it would not stand in the way of 
plaintiff’s right Botoolun p Ozeeron 

C8 W. B , 300 

14. Registered andunregistered 

documents —Priority —Plaintiff suedfoi po3se«sioa 
of land under an unregistered deed of sUc and o le 
of the defendants claimed the aims land under a 
deed of subsequent date registered after the com 


1^0 ^uu., aIO 

16 Priority of registered over 

unregistered deed — A Civil Court was held to have 
done right in giving priority to a lease regjstcreil 
under Act XVI of ISdl, as against au unregistered 
TOl. IT 
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couveyauce of an earliei date Gobi’id Cbcnder 
Rot t PooBvo Chundee Sein 10 W R., 83 

16 Priority ofreg stered over 

unregistered deeds — ^ Under s CS Act XVI of 1864, 
regutered deeds v ere entitled to preference over 


tration of winch is optional will be received m 
evidence, notwithstanding the absence of registration, 
though they must give way t > registered do uments 
of subsequent dates relating to the same property 
UoNSOOK Ati i Azmcjt Ah 9 W R , 282 

Goouoo IiASS Dan b Kooshoosi Koomareb 
Dosses 9 W R , 647 

17 Priority nf registered over 

unregistered deed — Possession — W here two parties 
claimed the same property by conveyance from the 


purchase obtained possession un lei a parol contract 
of sale, it was held that plaint ff was entitled to a 
decree, and that defendant could not set up the parol 
sale against the plaintiff s registered kobala ot the 
same year, in the face of s C8 Act XVI nf L8&4 
Boieoktonatr Sett v Rcssicz Loin Bobmono 
tlO W. B., 23X 

18 Impeaching deed of sale 

registered so as to pre\ ent operation nf section —For 
the purpos-* of impeaching a deed of sale registered 
under Act XVI of l'<04 so as to prevent the open 
tion of 9 68 it IS necessary to show that the 
deed was fraudule tly executed and that the pur* 
chaserwas wilfully and intentionally a party to the 
fraud of the vendor, or at least that the deed wss 
executed without ronsidcratio 1 Bau Cqand Koo 
UAB r MOBHOOSOODUN MozOOUDAR 

[7 W. R , 119 

19 Prtortlif of reg slered la 

s/rume"t—J3eed registered under existing laic — 


reason of the party not getting it registered within 
twelve months nor is priority over it obtaincil by a 
eubsequent conveyance which is rc'^istered nnder the 
Rnistration Law of 1804 or 18CC Doolal Bibeb 

V Naba Sdaha 13 W. B , 449 

20 Priority of registered orer 

unregistered deeds — A ge nine deed f sa e given by 
the owner of an estate at a ti re when rqnstrati rr- 
was not compolsiry cannot bo invalidated byacub- 

■ ir and snccci- 

■ * uliory by Act 

V • the last deed 

■ • • ImRIT SlNOU 

. . . .IIW. R.,669 

11 D 2 
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HBLIEF — covclttdcil, 

a usufructuary luortgngc. In 1SS7 defendant 2 ob- 
tained a decree oa Ids mortgage, and in execution 
brought tn sale and lilmsclf became the jturcljast'r of 
the mortgaged premises. The plaintiff, who was in 
posscsssou under the mortgage of 1885, prayed in 
this suit that the prior mortgage be dcclarc-d fraudu- 
Init and void, and the sale in execution be set .aside, 
and iu the alternative that she be declared entitled to 
redeem the prior mortgage. The plaint was stamped 
as in a redemption suit, and the Court of first appeal 
passed a decree for redemption. Sdd that the 
suit should be dismissed, since after the sale of the 
mortgaged premises in execution of the decree ob- 
tained by defendant 2, the only right which remained 
to the puisne mortgagee was the right to retain 
possession until her mortgage should be redeemed. 
^cviblc — Per Dest, J. — It is open to a plaintiff who 
is not a party to the transaction in respect of which 
alleg.rtions are made to come into Court soekiug relief 
in the alteni.ati\c, dependent upon what m.ay be found 
by the Court to be the true facts of the ease. Qtietre 
— IMicthcr the Court c.au pass a decree for redemp- 
tion when the plaint seeks only a declaration of the 
risht to redeem. PERTTMAIi r. K.vveiu 

p. L. E., 18 Mad., 121 

21. Alternative reliefs— Suff for 

yostession alleging parlifion, ltd failing to prove 
it — l~ariance Iclircen pleading and proof. — The 
plaintiff sued to recover possession of the northcni half 
of a certain plot of land, alleging that it had fallen to 
liis share at a p.artitiou made iu 1887, and that he 
was illegally dispossessed thereof by the defendant in 
3893. He also prayed in the alternative thatfif the 
alleged partition were not proved, the laud should be 
p.artitioned, and his share awardccl to him. The suit 
was dismissed by the lower Courts on the ground 
that the alleged partition was not proved, and that no 
o’’der for partition, could bo made in the face of the 
plaintiff’s distinct allegatioa that it had already 
taken place. Held that the plaintiff’s allegation of 
partition did not preclude him from seeking the alter- 
native relief on the strength of his general title. 
Jsix&APPA V. Shivappa , I. L, B., 19 Bom., 323 

22. Belief not founded on tlie 

pleadings and not prayed for — Biglds and 
title touched in the issues and put in evidence. De- 
claration with regard to — Declaration in a dis- 
missed suit, EJTect of. — Eelief not founded on the 
pleadings should not, as a rule, be granted. But 
where substantial matters which constituted the title 
of all the parties are touched in the issues and have 
been fully put in evidence and formed the main sub- 
ject of discussion and decision in the Courts, the case 
does not come within the rule, and a declaration of the 
rights of the parties, though not founded on the 
pleadings, may be made. Gobetd Eao r. Sita Eaxi 
Kesho . . . . I. L. B., 21 All., 53 

[2 C. W. B., 681 

EELIGIOB". 

See J OBisDicTiOA' op CiTin CoiJST — 
Rebigion. 


BEXiIGIOIT — concluded. 

Change of— 

See CrsTOoi' OP CliiEnnEK. 

[I, Ii. B,, 10 Bom., 307 
I. Ii. B., 25 Calc., 881 
10 B. B. E„ 125 
14 Moore’s L A., 309 

Offence against — 

See Maiioiiedak Law — SIosque. 

[I. B. E., 12 AH., 494 
I, B. B., 13 All., 419 


BEBIGI0I7, OPPElirCES BEBATIITG 
TO- 

L — -Disturbing religious assembly 

■ — JPenal Code, s.295 — 31 ahomedan law — Ilanifa 
and Shafia schools —Jlight to say " Amin’’ loudly 
during worship — Uenyal Civil Courts Act (VI of 
lS71),s. 24—Eridence Act (IoflS72), s. 57 (1)-^ 
3Iahomedan Ecclesiastical law — Judicial notice . — 
A masjid was used by the members of a sect of 
il.ahomedans called the Hanifis, according to whose 
tenets the word “Amin” slmuld be spoken in a low 
tone of voice. IVliilo the Hanifis were at prayers, 
Jl, a Slaho'.ncdan of another sect, entered the 
masjid, and iu the course of the prayers, according 
to the tenets of his sect, called out "Amin” in a 
loud tone of voice. For this act he w.as convicted of 
volunLarily disturbing an assembly engaged in re- 
ligious worsliip, an offence punishable under s, 296 of 
the Pen.al Co.lo, The Ful i Bench (IIahsiood, J., 
dissenting) ordered the case to be rc-tried, and that, 
in re-trying it, the Slagistratc should have regard to 
the following questions, namely (1) Was there an 
assembly lawfully engaged in the performance of 
religious worship? (2) Was such assembly, in fact, 
disturbed by the accused ? (3) Was such disturbance 
ransed b 5 ’ acts and conduct oa the part of the accused 
by which he intended to cause such disturbance, or 
which acts and conduct, at the time of such acts and 
conduct, he knew or believed to be likely to cause 
such disturbance ? S eld, by jHahicood, J., that the 
discussion occasbmed tiy the act of the accused 
haviuz presumably taken place during the interval 
when the prayers were not going in, the assembly 
was not at that time “ engaged in the performance of 
relinious worship,” and was i.ot "disturbed” within 
the meaning of s. 296 of the Penal Code ; that iu re- 
ference to the terms of s. 39 of the Code, the accused 
did not disturb the assembly “ voluntarily ;” that be 
was justified by the Mahomedan ecclesiastical law in 
entering the mosque, and-joi-dug the congregation m 
Baying the word "Amin” londly if he thought fit, 
and his coadnet fell within the purview of s. 79 of 
the Penal Code, and was^thc'.efore not an offence 
under s. 236. Eeattyx. Qillhanhs, L. E., 9 Q. E. 
D., 303, referred to. Also per 3Iahxiood, J ■, that 
having regard to the guarantee given by the Legisla- 
ture in 6, 24 of Act VI of 1871 ( Hengal Civil Courts 
Act) that the Mahomedan law shall be administered 
in all questions regarding “ any religions ns ige or 
institution,” the Court wa6 bound by s. 57 of Act I 
of 1872 (Evidence Act) to take judicial notice of the 
Mahomedan ecclesiastical law, and the rules of that^ 
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EELIGION", OFFENCES RELATtNa 

lO— continued 

law need not bo pro\ ed by specific evideocc QUee^ 
Eiipecss r Pamzan I L R, 7 All, 401 

2 Defiling a place of worship 

— Penal Corfe, 20‘i 2^7 — Iresjpast on a place 
of sepulture ~1R, a. Hindu, bad sexual mtercoune 
v' itb A woman witbin an enclosure aurrojnding tl e 
tomb of a Maliomidan fakir He wis conaictcd under 
s 2'^5 of the Penal Cede Held that in lie aWnce 
of proof that the place was naed for worship or 
otlierwis’ held eacred, the convict on was had, and 
that lb should be altered to a coav ctioa under s 297 
of the said Cod In be IvAtna Mbdam 

[I L B , 10 Mad , 126 

3 "Objeet” held aaered by any 

class ofperaons — Penal Code, s S95~-Atlltnp 
cotes in a publte place — Ihe word object* in 
8 215 of the Penal Code docs not include animate 
objects Queen Empeess v. Imam Am 

[I L R . 10 All , ISO 

4 Penal Code s 295 

■*— EiHinj hulls set at large at sradha tn accord 
once with Stndu reftytoa* usage —The word 
“ object " in 8 295 of the Penal Code does sol include 
animate objects A bull dedicated and set at large 


CErNDBB SANN7A1 fi HlBU MONDAt 

^ Cl. Xi B . 17 Calc , 852 

6 , Disturbing a religious as- 

sembly — Penal Code (J-et XLT of 1860j,s 29$ 


which w wot taviiul, \t cannot fac smu t&ijt mo per 
eons engaged m it are lawfully engaged from tlio 
^mere circumstance of theit falling into a pislurc of 
worship though such worship ii ay be real As to 
whether a worship is real or not, much must depend 
upon the circumstances under which it is performed 
Per Bahebjee J — To constitute an offence under 
8 296 of the Penal Cole, (1) there must be a volun- 
tary disturbance caused, 12) the disturbance must 
bo caused to an assembly engaged lu religions wor 
ship or religious ecremomes, and (3) the assembly 
must be lanfullj engaged in such worship or cere 
monies * e , they must be doing what they bare a 
richt (0 do. JirrAiiGxEc Pa/jnuPALi. 

[I L R., 23 Calc, 60 

0. Trespass on burial ground 

—Penal Code (Act XX I'oJ 1S60J. s. SOl—Plaugh- 
\ng up twrtal ground — i’erfnission of owner'— 
Held that persona who entered upon a bunal place 
and ploughed up the graies wero liable to hocoa 
Tictcd of the offence defined by s 297 of the Penal 
Code, rotwithstandiDg that their entry on the land 


REIiIGION, offences RELATING 

TO— concluded. 

was by the consent of the owner thereof Queey- 
CurKEss r buBnAN 1.1, R, 18 All, 395 


RELIGIOUS COMMUNITY 

1 — Suit relating to trust among 

a community— Jarudutjon of High Court »u 
charitable truite — Khogaudahontedam — Tegulation 
of rights of dissident parties »» a religious com- 
muntfg — In a snit by certain members of the Khojr 
community in Bombay for an account of all proportj 
belonging to, or hi Id m tmst for the community, 
come to the hands of the treasurer and accountant of 
the community , fer a declarati n th,t the treasurei 
md aevoufltant had ceased to be such o/ficers of the 
community, for an order directing the treasurer an I 
accountant to deliver all the jroperty of the com- 
munity 10 their bauds, for a deeliration that the 
property of the community was held and ought to be 
applied to and for the original charitable, religious 
and public uses or trusts to or for which they were 
dedicated and fo none other for the sole benefit of 
the Eboja sect and none other and that no person, 
not bciug or baMug ceased to be a mimbrr of the 
same, and m partienlar no person professing hhu 
opinious m matters of religion, was entitled to any 
sWe cMQtrrest tberciu for a scheme to carry sneh 


the Court, in exercise of its charitable jurisdiction, is 


Aca Amin, aim ox tue xvuuias aiiu laiu ii ai uuJ 

" „ 1 . , » T ^ S *1 1 , T’,%U* n . 


Shia Imami Ismailiscct In cnicr to enjoy the lull 

r —t. . , 4V 1 1 „ « «nr. »v n 


Kh\u, 08 the spiritual herd of the Khojas is entitled 
lo exercise a potcntLil soiec m determining who, on 
religious grounds, shall or shall not remain members 
©f the Khoja community Aptocate GE'cebaI'. 
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E33LIGIOXJS COMMUNITY— ' 

OF Bom}iat, ex relatione Data MPHAS^^rAD r. Mn- 
iiamma:!) lIosFN Htjseki alias Aoa Khan 

[12 Bom., 323 

2 , Jews — Boixi-Israelito com<*, 

munity in Bombay— D/.v»)iwa/ of officers of the 
conmunity hy resolutions passed at a mcciiny — • 
Such officers to le given opportunity of defending 
ihemsclrcs — Domestic tribunal — Jurisdiction of 
Court. — The plaintiffs and the defendants were mem- 
bers of the Bcni-Israeiito community worshipping at 
a certain syniigogno in Bombay. The admiiiistrotion 
of the synagogue and of the funds was vested in a 
mnkadam or headman and four managers, a trea- 
surer, and a crier. The mul:adam succeeded to tlio 
office by family right according to the custom of the 
community, but in matters of jnanngcment lie was 
bound to beep within his powers, which were co-ordi- 
iiatc with those of liis coUeag ;cs. TJio first defen- 
dant was the mukadam, the second defendant was the 
hazan or beadle, and the third defendant was the 
samost or crier. The first defendant had succecdcct 
to the olfico of mukadam ns the nearest lineal des- 
cendant of the founder of the synagogue. The 
second defendant was appointed by the community, 
and it did not appear on what terms he held office. 
The third defendant was merely a paid ollicial of a 
subordinate charocter. Disputes arose in the com- 
munity, which became divided into two parties, to 
one of w'hich the three defendants belonged. At a 
meeting of the community held on the 28th October 
1884, which was attended by a majority of tiic com- 
munity, resolutions svere passed, dismissing all three 
defendants from office ; and their dismissal was for- 
mally comnlunicatcd to tlicm by a letter, dated the 
30th October. It did not appear that they lind been 
given any notice that the question of their dismissal 
was to bo discussed at the meeting. They had re- 
ceived only the ordinary notice that a meeting was to 
be held. The defendants refused to recognize the 
authority’ of the resolutions passed at the meeting of 
the 28th October, and the plaintiffs accordingly tiled 
tbis suit, praying for a declaration that the defen- 
dants did not occupy any otiicial position in the syna- 
gogue and for the recovery of certain property in 
their hands. Seld that the first defendant had not 
been duly dismissed. ^ He held the office of mukadam 
not merely at the will of the community, but as long 
as he duly performed the duties of his otiice. He 
could not be dismissed without an opportunity of 
making bis defence and explaining bis conduct, and 
he had been given no notice that his conduct aud his 
dismissal avere to be. discussed at the meeting of the 
28th October. Held also that the second defondaut 
had not been duly dismissed. Ho evidence was given 
as to the exact terins on w’hich he held ( ffice j but he 
was entitled to notice, and to an opportunity of de- 
fending himself before dismissal, held, as to the 
third defendant, that he had been duly dismissed. 
He was merely a subordinate officer, and the mana- 
gers had the power of dismissing him. All the mana- 
gers, save the first aud second defendants, concurred 
in dismissing him, and in doing so they were within 
their right. Where a domestic tribunal has been 
appointed for the regulation of the affairs of a com- 
munity, the Court has no jurisdiction to interfere 


RELIGIOUS COMMUNITY-cofle/«(feif, 

with its decisions if . it acts within the scope of its 
authority and in a maiincr consonant with the ordi- 
nary principles of justice. Adtooate Genehai of 
Bombat V. Haim Devakeb 

[L L. E,, 11 Bom,, 185 

RELIGIOUS INSTITUTIONS. 

Sec Cases undek Hindu Law— Endow- 
SrEHI. 

See Cases under Mahojiedan Law— 
E.VDOWMEXr. 

See Cases under HiGnT of Suit— Chari- 
ties . . L L. E., 10 JVEad., 375 

RELINQUISHMENT BY BEIE. 

Relmq,uislimeiit in consider- 
ation of grant of maintenance, — Where If 
executed on' behalf of W a ladawinamah, or deed of 
disclaimer, disclaiming all right to an estate to which 
he was one of the heirs-at-law, upon consiclcratiou of 
receiving a monthly allowance for maintenance, aud 
accepted a perwannah securing that allowance to 
liimsclf and his hem, —Held that the ladawinamah 
and the perwannah amounted to a valid conti-act by 
which the parties were respectively bound ; and that 
ladawinamah, being founded on good consideration, 
was binding on tbc beirs, who could not set it aside 
except by returning tbc money w’bicb bad been paid 
in advance on account-of tbc maintenance alloivance. 
OOMRAO Begum v. Haw’ab Nazim of Bengad 

[24 W. R., P. C., 28 

2 . Relinquishment by mother 

of her interest in property— ,SK6ieg«eM^ suit to 
recover estate as heiress of son. — A widow, being 
old, presented a petition in a suit by her daughter-in- 
law, as guardian of the formeris infant son, relinquish- 
ing all her rights in the property to' the daughter- 
iu-law herself, and as guardiau of the infant. The ' 
sou died, and the mother now sued her daughter-in- 
law’ for possession as heiress of her son. Held that 
by the petition the mother had transferred no rights 
to the daughter-iu4aw as proprieter, but that the 
mother, as heiress of her son, was entitled to the 
estate. Udet Kunwar v. Ladu 6 B. L. R., 283 

[15 W. B., P. C., 16 
^ IS Moore’s I. A., 585 

Affirming the decision of the lower Court in Lado 
V. Oodet Koonwub 

[Agra, E. B., 22; Ed. 1874, 17 

RELINQUISHMENT, DEED OP— 

See Hindu Law — Paetitio-x — Eequisites 
FOB Partition I. L. R., 1 Mad., 312 
[L. E., 5 I. A., 61 

, See Registration Act, s. 17. 

[16 'W. R., 58 
9 Bom., 246 
I. L. R., 20 Mad.; 367 
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EElilNQUISHMElTT OF CLAIM. 

See Admissio>— AduisbiO'JS nr Siat* 
MESTS AND PliEADlNGS 

[16 B L B., 10 
L. E , a I A.» 113 
L L. E,. 6 All . 895 
See PXEABEB— Atithoritt to Bi»d 
C xiEirr . 3 B. Xj. B , Ap . 15 

[12 W. E , 270 

See Cases pkdee RBEiyQcisairBST or, ob 
O mssioK TO Spe rOB, Poetioh op 

CiAia 

See Cases ttbdeb TVatvbb 


BELINQUISHMBITT OP TENUBE 

See Cases tkoeb Laitslqbo aud Tbit- 
Ayr— .4BA»2>0’OfBVT— EsirjrooJABMBJrr 
ASD SUBBEBSEB OP fENPEE 

1 Leas© for Bpeeific term— .ief 

X of 1859, » I9—2enani—ii 19. Act X of IS50, 
did not apply to a raij at wlio had taken a lease for a 
Bpecific term KasheE Singh t Okbaex 

[5 W. B , Act X, 81 

2 — — — Contract for definite sped. 

fied interest m land— JTo/iee of rehnqntehment 

Z 0/1859. t 19 —Seld that the proiwms 
of s ld> Act X of \v«re not applicable to a lea 
see who had contracted for a debnite specified intereat 

. *4.1. .QQjJ 

, lessor sod 

' • ommCDce* 

0 the tea> 

. r Gokpl 

Boss . . . 1 Agra, Eep.,22 

3. — Contract by lessee not to 

relinquish — ^ct X of lb59, a 19 —A pcrpetnal 
contract by a lessee for bis heirs, reciting that they 
shall never relinquish the ^ote. could not operate 


BHAD Ghose . . . .9 W.K., 89 

4 . Proof of relinquishment — 

Onus of proof Where a tenant is found to have 
« 4 V, low in fiiTthenmce of his m- 

• lord to prove 

But nbeve 
■ through tlio 

„ j 1 rove that Mio 

landlord ttok possession of the land and enji^ed tho 
profits bj bolding it khas, or by letting it to others 
Ebszine r llAu Cooiun Bor . 8 W. B., 220 

6. — — "Waiver of right to tenure— 

Failure toiaJeeupmdl land after eurcey andaa$tt$- 
nenl—ForJeiiure of ela%tn.—A person who fails at 
the surrey to take up tnal Isnd, which be held with* 
out assessment before the suriey, and allows it to he 
taken up by another cultivator who pays the assets 
ment upon it, must be held to have forfeited his 
claim to such Und Balebisbva Ootivd GinotL 
V. Babatan bAEHABAU . 8 Eom., A. C , 18Q 


ELLINQUISHMENT OF T E K" U E B 

— eoatinued, 

6 Bellnquiahment by mirasi- 

Asx—Effeet of <fe/tcery of possession without r«* 
seroatto!t~T%tle, Extinction of — B, a airasidar, 
addressed a rannama to the mamlatdar, resigning 
certain miras land in favour of L [to whom at the 
same tune he delivered possession of the Linds), and 
contauung no reservation or qualification Eeld that 
the transfer to L was complete, and the rights of Jt 
wholly extingnished Tabacband PiEonANn r. 
Lazshhan Bhasani . I. L. B., 1 Bom , 01 

7. Eight of ejects 

ment — 2?ffxi"oma — A mirasidar who has given m a 
razinama is entitled to eject the tenant put in pos- 
session of Dis miras Sands by the Collector provided 
he sue Within the period of hm tstion, and the rszi 
nnma contain no stipulation whereby he expressly 
abandons his miras rights Joti Bbihrao v Balu 
binBapjjji . . r L. B, I Bom, 208 

8 Eelinquishment 

after mortgage, Effect of~Eighl of transferee — 
»* »• -44*- .. fr,m reienue ~— 

yregistcred 
mortgaged 
0 B jf for 
872 Z> eie« 

• ir of E Q, 

Held th t the mortgage bound I> s est tte in the 


Government land revenue is the paramount ctiarge 
upon the land. RauachandrA Manseshwab v 
BaiuBXo Baoai , . . I Zi. B., 1 Bom , 677 

9. ITotlee of reliaquishmont— 

Btng Act VIII of 1SB9, a. 20— H 20. Bengal Act 
VIlI of IbS!), does sot apply when the rstyat holds 
under a lease for a limited period which has expired 
Id nch a case no written notice of relinquishment is 
Dfcemry. iiLAEpATAEr VABAQih Pavoat 

[7 B. L. B , Ap , 11: 15 W. B.. 464 

10. Act J o/iS59. 


I ' V ■ ' . ;■ I i 

LaI VV. IL, 4vJ 

11 Act X of 1959, 

m.19 — l^hen a landlord served a notice on an oot- 
hnndi raiyat that unless he paid at an enhanced rent 
for the ensuing year be was to qnit the load, andithe 
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BELIITQ,UISHi05]SrT OB T E IT XT B E 

— concluded. 

raiyafc tlieveupou intimated to tlie landlord’s agent liis 
intention to reliuquisb the land,- Kehl that there 
was a siifRcient compliance with s. 19, Act X of 1859. 
Kennt r. IssTTB Chundeh Popeab 

[W. B., 1864', Act X, 9 

12. — Act Z of 1859, 

s. 19. — S. 19, Act K of 1859, did not imperatively 
require an application for service of notice of relin- 
quishment of land by a raiyat to be made to the Collec- 
tor. The non-service of notice by the Collector can- 
not affect the rights of the teuant, if he can prove 
that, previous to his application to the Collector, he 
had given actual notice direct to the landlord himself 
or to his airthorized agent. The application to the 
Collector is not bad because it was not made in the 
month of Chyct preceding. Eeskese r. Ham Coomab 
Eoe 8 W. B., 220 

BELIEQUISEMEITT OP, OB OMIS- 

SIOIT TO SUE POB, POBTIOIT OP 

CLAIM. 

1. Splitting cause of action— 

Accidental or involuntary omission — Tdistalce — 
Civil Procedure Code, 1859, s. 7. — The words “if a 
plaintiff relinquish or emit to sue for any portion of 
his claim, a suit for the portion so relinquished or 
omitted shall not afterwards be entcitained,” in 
s. 7, Act VIII of 1859, plainly include accidcntol 
or inVidnutary omission, as well as acts of deliberate 
relinquishment. The correct test when a second suit 
is brought for something omitted to be sued for in a 
previous suit is whether the claim in the new suit is 
in fact founded on a cause of action distinct from 
that which was the foundation of the former suit. 
Where a suit was brought for a large amount of pro- 
perty, consisting partly of Government paper which, 
it was alleged, had been fraudulently appropriated 
by the defendant and the plaintiff obtained a decree, 
— PLeld (reversing the decision of the High Court.) 
that the plaintiff was precluded by s. 7 of Act VIII 
of 1869 from afterwards bringing a fresh suit on 
a piece of Government paper which might have been, 
but by mistake was not, included in the previous 
suit. BtrziiOOE Eeheem v . SHnsisooHNiss a Begitm. 
Jedookath Bose n. Seemsookhissa Begem 

[8 W. B., P. C., 3 
11 Moore’s I. A., 651 

S. C. in High Court, Shamsooksissa Begem v. 
Beziee Bohim . Marsli., 286 ; 2 Hay, 190 

The suit was held to be barred on the test laid 
down in this case in Shtb Keisto Dah v . Abdooe 
SoBHAN Chowbhee . . . 15 W. B., 408 

2. Civil Procedure 

Code, 1859, s, 7 — Statement of intention not to 
relinquish. — The words of s. 7 of the Civil Procedure 
Code were imperative against the splitting of a claim 
into parts. The consequences of an infringement of 
that direction w'ere rot that the suit which does rot 
include the whole claim shall for this reason be bar- 
red, The words “in bar of suit” referred to any 
subsequent suit brought for the portion of the claim 


BELI1TQ,UISHMEITT OP, OB OMIS- 
SIOIT TO SUE POB, POBTIOIT OP 

CLAIM — continued, 

onaitted in the prev'ous suit, and not to such previous 
suit itself. A pbiintiff who omits to sue for a por- 
tion oE liis claim stating that he does not relincjuish 
it, but means to sue again for it, can gain nothing by 
such a statement. [Neither can such a statement 
furnish a reason for holding the first suit to be bar- 
red. SooNBEE Bebee V, Khieeoo Meee alias Ram 
liAEE . • . • , .2 IV, 'W ,, 90 

3. ::: Suit for arrears 

of rent for successive years — Civil Procedure Code, 
1859, s. 7. — S, 7, Act VIII of 1859, did not require a 
plaintiff having several distinct causes of action 
against one defendant to comprise them all in rne 
suit subject to the hazard of forfeiting all those not 
included in the first snlt. The object of the clause 
was otly to provide against -splitting a cause of 
action. Setto Cheen Ghosai v. Obhoy Need 
D oss . . .2 W. E., Act X, 31 

Dvaeam v: Goeeee Shehkee . 3 IT, W., 20 

' 4. Negligent omis- 

sion of pari of claim — Ohliyation as to enforcing 
all available remedies. — The 7tb section of the 
Civil i’rocednre Cede, 1859, prohibits the splitting of 
a claim, but does not require that all remedies by suit 
on all the securities which a creditor may hold be 
enforced fogether. If a plaintiff, from negligence or 
other cause, omits to prefer a portion of his claim 
which seeks to charge the land, or, having preferred 
it, is content to accept an imperfect adjudication, or 
one which awards him only a portion of the relief 
claimed, he cannot afterwards bring forward in a 
fresh suit matter which might well have been then 
disposed of. Mebek Feqeeee Beksh v. Laebee 
Manoheb Dobs . . . . 2 IT. W., 29 

5. — — Fresh suit in re- 

spect of same subject-matter —Civil Procedure Code, 
1859, s. 7. — A party is bound to bring forward his 
whole case in respect of the matter in litigation and 
open to him upon the points for decision in the suit. 
He cannot abstain from relying upon nor abandon a 
ground of claim which is in question and proper for 
consideration and decision in the suit and afterwards 
make it a cause of fresh suit in respect of the same 
subject-matter. UDArvATEVAE v. KatAmaNachi 
YAE . . , . . .2 Mad., 131 ' 

6. Omission to in- 

clude all grounds on which suit is based — Civil - 
Procedure Code, 1859, s. 7, — A plaintiff is bound to 
include in bis plaint all the grounds upon which his 
suit is based. A second suit upon a different ground 
which existed before the commencement of the fii’st 
suit would not be allowed, as it would be splitting the 
cause of action. Abhisam Doss v. Seieam Doss 

[3 B. L. E., A. C., 421; 12 W. B., 336 

Peemaeeot Gossamee V. Ram Cheek Deb 

[20 W, B„ 482 

7. Omission to sue 

for all rights under the same or similar titles — Civil 
Procedure Code, 1859, s. 7. — S. 7, Act VIII of 1859, 
required that, if all rights arising out of the same 
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cause of actirn were not sued for together, tbe portion 
abandoned could not be separately sued for after* 
wards , but it did not enact a siniiUr penalty for all 
Tights under the same or similar titles, the right to 
sue for which n aj require different issues to le tried 
and may arise under diffeieut dates and different 
causes of action, and the defendants as to irhich 
different properties may he cither only one party or 
different parties al ogether llornooii Mohuk 
WUNDITL V IvHEMUNKtrEEE DOSSEE 

[6 W E , P. C , 182 
See RiifnuBET MnNDri v MoTnoott Mohon 
Mn^DIn. 20 W. B , P. C , 450 

8 io put 

fonoard cate in full — Cittl Procedure Code lSo9, 
I 7 — A plaint ff suing fm the recovery of land is 
bound to put forwarl his whole case at once and 
cannot he allow ed to maintain a second suit fo the 
same cause of action, merely by, alleging that tl e 


0 Cut! Procedure 

Code, 1859, a 7 — Title reiiing on different and 
diatinet iramaeitons — The fict that a defendant’s 
title rests upon different and distinct transictoiis 
supported by distinct and sepirate evidence, does not 
necessarily imply that to a party contesting their 
tible, there are different causes of action warraotiog 
separate suits IlAU Soonnus Seaha « Dceae 
iTEi . 20'W.R,103 

10 C«ril Procedure 

Code, X859, t 7—d)*>tinct eauset of action —S 7 
of Act VIII of 186y applied, whether the omission 
to sue had been the result of knowledge and inten* 
tion or not The test as to whether a suit was harred 
by 9 7 of Act V III of 1859 was whether the claim 
in the new suit was in fact founded on a cause of 
action distinct from that which was the foundation of 
the former suit Buiwunr SiNon r CnixTiir 
Sman SNW.ST 

11 - Omttston to oaX, 

for particular relief— Citil Procedure Code, 1659, 
g 7 — Quixre— Whether a telmquishment or omissinu 
under 8 7, Act ^ IH of 1859, citcnded to c scs of 
omission to ask for any particular description of 
relief which a plaintiff might intend to seek against 
the parties to the suit in respect of bis ranse of 
action Sadeer FnAH c. Kaili Doss Dee 

[1W.B,190 

12, Suit hyco tharera 

eome of icltom hate lefere eved—Cttil Procedure 
Code, 1S39, a 7 — Held by Kejxp, J , that where, as 
in this case, four suits are brought with the common 
object of setting aside the sale of a patni tnlukb by 
four joint tenants, two of whcmarcnot estopped nnder 
B 7, Act \ III of 1839, this Court cannot in cquitjr 
declare the sale to be good ot bad in part, but toust 
decide as to whether the sale is to stand or fall fm- 


BELINQUISHMENT OP, OR OMIS- 
SION TO SUE FOR, PORTION OF 
CLAIM — c 

the whole talukh Per AinSLie J — But if one of 
the joint tenants in a former suit claimed a 2 anna 
instead of a 4 anna share she cannot now be allow ed 
to supplement her claim or take interests m the patni 
which she could not have enforced independently of 
the sale Ram Chuen LundOpadhta c Dbopo- 
MOYKE D0S8EE 17 W E , 122 

JL3 Civil Procedure 

Code, 1859, a 7 — Application to file atcard — The 


Ik the mattee op the petitiov of Geish CmiN* 
DBR ChOOEAMOKEB ORISU CHCKDEB CnOORAMOVEE 
t Bbojovath BnuTTAcnABjEE sow R,B8 

6 7 of Act VIII of 1859 was held to be appli 
cable to rent suits RhabosookbzbeE r B^tTowA^ 
CnuNiiEa Moeoomdab 

[■W. E , 1864, Act X, 88 

POESnOO TeWAEEE r RAMJEAWrKPATUCK 

[IN W, 65: Ed 1873,119 

14 ■ Cla me artams 

' •' lia- 

• vbere 

30 of 

tluit 

auBO 

suit, 

^ 0 no 

bar to the entertainment of the second suit Kaxb 
SBAB PABSUAD f JaOAK hATR 

[I L.R,1A11.,06O 

16 ' ■ — — — — - C»ril Procedure 

Code, at 43, 58, 27S, SSO, and 2^3—Intertenor 
elaiminy attached property by iiioteparaleiillei — 
Sinjle order rattiny attachment— Tico tuila by 
judgment creiifors for declaration of their right 
to attach — Order of filmy of tuila — A plaintifTs 
causeofactioncc"" — c ,4 —i. <- i 

necessary for thi 
order to support 
Court It docs 

winch IS necessary to prove such fact, but every fait 
which IS neeesBiry to be proved Read v Proicn, 
L.R,22 Q B D, 129, referred ta Tlic phmtiffs 
hbIdio( ■*“ ~ ‘‘ 

B B I 

their 

certain 

their juu^uiiai. uiuiv 9 SI luis aLiaiamiiii 

cnejf filed objections under s. £78 of the Code of 
CimI Procedure, m consequence of which the property 
waa released frrm sttacbment The plaintiffs there* 
npou brought two suits under s 2SJ of the Cole of 
Cnil Procedure, one in respect of the mortgage® 
interest and the other iii respect of the house Held 
by the Foil Bench (Aieuak, «7,ifi//enties/e) that 
the first cMCutiaV of the plaintiffs’ cause ot aclm 
was the order made under s 28) of the Coda of Civil 
11 r 


l-OL. IT 
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Procedure, nnd that, until that order was made, they 
had no cause of action. The cause of action was the 
order under s. 2S0, which had been obtained by jJf, 
and the right nnd title of the plaintiffs’ to bring the 
subjects of attachnicnt to sale in execution of their 
decree. The title or titles which the defendant might 
jirovc formed no part of the plaintiffs’ cause of action, 
nor would the defendant’s allegation of different 
titles in herself to different portions of the property 
split up the plaintiffs’ cause of action into different 
and distinct c-anscs of action. Similarly the fact that 
the plaintiffs’ judgment-debtors held or were alleged 
to hold portions of the property under different titles 
would not split up the plaintiffs’ cause of action into 
different causes of action, S. 43 of the Code of Civil 
Procedure has nothing to do with the evidence which 
may bo necessary m* may be produced to support or 
defend a cause of action or with the desire of a plain- 
tiff to bring more suit than one, or with the devolu- 
tion of title where the cause of action relates to land 
or other kind of property. In the above case conse- 
quently s. 43 of the Code barred the later of the 
plaintiff’s two suits. Sold also that, where two suits 
are fded on the same day, it must be presumed, until 
the contrary is proved, that they were presented and 
admitted in the order in which their numbers appear 
in the register of civil suits prescribed by s. 58 of the 
Code of Civil Procedure. Kaleshar Trasad v. 
Jagan 1. L. U., 1 All., 650; Appasami v. 

Rainasami, I. R. R.,9 3/nd., 279; and Duncan 
Brothers Sj Co. v. Jeeimull Oreedharee Lall, 
1. L. R., 19 Calc., 372, referred to. Zahur Husain 

Muhammad Hasan, Weeklg Holes, All. (18S8J, 
147, and Muhammad Ibrahim Khan v. Hahib-ul- 
lah Khan, Weeklg Holes, All. (TSS6J, J/3, over- 
ruled. Rer Aikmak, J. — Although it was the single 
order in the e.vccution department which necessitated 
the plaintiffs’ bringing their suits, the plaintiffs’ real 
causes of action were the separate transactions entered 
into by the judgment-debtora udth the objector under 
s, 278 of the Code, and they were therefore entitled 
to bring separate suits. Mueti r. Buojik EAir 

[I. L. E., 16 All., 165 

16. Simultaneous 

suits for balance of account after settlement — 
Civil Procedure Code, 1882, s. 43. — Upon a settle- 
ment of accounts between plaintiff and defendants, 
E 8,985-6-9 was found due by the defendants, who 
agreed to pay the same. They gave to plaintiff an 
order on their agents to pay E2,500 from the profits 
of certain laud, and promiseil to pay the balance 
within a month. Plaintiff filed two suits, one for 
R2,500 and the other for the balance of the debt. 
Defendants pleaded that both suits should be dis- 
missed, as brought in contravention of the require- 
ments of s. 43 of the Code of Civil Procedure. The 
lower Courts held that there were two distinct causes 
of action, and decreed both claims. Held, on second 
appeal, that plaintiff had only one cause of action, 
and that the decree in one of the suits must be 
reversed. Appasami v. Eamasami 

[I. L. E., 9 Mad., 279 


RELINQUISHMENT OF, OR OMIS- 
SION TO SUE FOR, PORTION OF 

CLAIM — continued. 

17. Suit for receipt as 

securilg for advance — Suit for balance of account. 
' — A sued B for recovery of a receipt which had been 
deposited by the former with the latter as security for 
a certain advance of money. Held that he was not 
thereby debarred, under s. 7, Act VIII of 1859, 
from bringing a suit for the balance due on the 
whole account between them, Jlrnni Udi/EE Khan 

r. Maho-MEd IVajid Uieee 

[1 N. W., Part II, 10 : Ed. 1873, 70 

18. - - - - Suit_ for sum due 

in account book— Addition of claim for same sum 
ditc on hath’chitta — Civil Procedure Code. 1859, 

s. 7 — Civil Procedure Code,'1877, s. 34. — Where a 
plaintiff originally sued for a certain sum upon his 
khatta books, and an objection was taken by the defen- 
dant that he ought to have sued upon a certain hath- 
chitta, whereupon the plaintiff amended his plaint by 
suing for the amount admittedly due upon the hath- 
chitta, in addition to the amount he claimed upon his 
khatta books, — Held that, when the plaintiff 
amended his plaint by suing upon the liath-chitta 
his causes of action, which, when the suit was origin- 
ally fi-amcd, were distinct, became united; that tha-e 
was no “relinquishment” in the original suit within 
the terms of Act VIII of 1859, s. 7 (with which 
s. 43, Act X of 1877, corresponds), and that" the 
plaint vyas rightly amended. Ram Takettk Kooh- 
Hoo V. H OSSEIN Bhksh . I. L. E., 3 Calc., 786 

[2 C. L. R., 385 

19. - — — Civil Procedure 

Code, 1882, s. 43— Suit to cancel release, obtained 
bg duress, of all claims against defendants, and to 
recover amount of one such claim no bar to suhse- 
queni suits upon other causes of action so released. 
— On the Ist Julj’ 1878 there was a settlement of 
accounts between the plaintiff and defendants, and a 
debt was acknowledged due by the latter to the former, 
and ou the same day the plaintiff and defendants 
entered into a trading pai'tnership which was carried 
on till August. On the 30th September the defendants 
extorted a release from the plaintiff whereby the 
plaintiff’s claims against them arising ont of the two 
transactions mentioned and all other transactions be- 
tween them were released. On the 23rd November 
the plaintiff brought a suit against the defendants, 
and, in the plaint, after stating the fact of the settle- 
ment of 1st .Inly 1878, the balance found due therein 
to the plaintiff, the extortion of the release, and the 
misappropriation of the sums due to the plaintiff by 
the defendants as the cause of action, prayed for 
cancellation of the release and for recovery of the 
amount due to the plaintiff by the defendants under 
the settlement of 1st J nly 1878. Held, in a sui^to 
wind up the partnership of July and August 1878, 
that the plaintiff was not bound by s. 43 of the 
Code of Civil Procedure to have included in Ins 
former suit his claim arising out of that partnership 
and that the former suit being in substance a suit 
upon the account stated on let J uly 1878, and not 
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for damages for e\tortmg the release, ^as tMbsr to 
the present suit Sfbbayta v VebxIxesappa 

[I. L B , 0 Mad., 4© 

20 ^ecreUon ta lan^ 

— Civil Procedure Code, 1859, s 9— The plaintiff 
sued for a certain specified quantity of land as being 
between specified boundaries On measurement, how 
ever, it was found there was more land within those 
boundaries than the plaintiff claimed He obtained only 
a decree for what he claimed, though he bad claimed 
all the land up to the boundary (the river) on oneside 
the excess was deducted on that side. Held, revers* 
lug the decision of the High Court, that a subsequent 
suit in which he claimed land which had accreted to the 
excess portion which was not decreed to him m the for- 
mer suit was not barred by a 7> Act VIII of 1859 
FAHAXWAK SlSQn t hlAHESSUB BuSEH SlHOH 
JlAHESsim Bukbh SiNon w MEOHauaif Sihoh 

[9B L R, 150:16 "W.R.P.C, 6 
S C m High Court, llEOHBAacN SiNon e. Mo 
EESaim BuASir Sikoe . 5 W. R., 211 

21. Cxitl Procedure 

Code, 2883, s 43—Preaehet of one term «n a eon‘ 
tract, hoio eued upon-'Caute of action — Contract 
-“Per Gabth, C.J — A claim for the price of gcods 
sold IS a cause of action of a different saturc from a 
claim for damages for nou acceptance of goods pur* 
suant to a contract Such claims, therefore, although 
arising under one aud the same contract, may he 
sued upon separately, s 43 of the Code of Civil 
Procedure notwithstanding Per IViisOH, J — 
Where there is one conttaet for the purchase of 
goods and the purchaser takes some of the goods, but 
breaks his contract in part by not payuig for the 
goods be takes, and la part by not taking and paying 
for the remainder and both breaches occur before 
any suit is brought, the claim of the person suing is 
one arising out of one cause of actiou , and the whole 
claim must bo included m one suit Aioiebsoe, 
Wbioet a Co r Halaoasla Subjieauaie 

[IL.R,12 Calc, 330 

22 Civil Procedure 

Code, 1882, t 43 — Breachei of the same contract 


icndor is debarred by s <v3 of the Code of Civil 
Procedure from bringing two suits against such 
purchaser, his claim being cue aruiag out of one cause 
of action aud based on one and the same contract 
The view taken by Wlisov, J , lu Anderson, 

.J" Co V Kalaparla Surjinaratn,J, X> P.,12 Calc, 
339, approved Petbebasi, CJ — “Hie whole of 
the clam which the plaintiff Is entitled to make in 
respect of the cause of action" m s. 43 means, mthe 
above case, the entire claim which tho plaintiff has 
against the defendant at tho time the action » 
brought m respect of any failure or failures to 
accept and pay for goods purchased of him by the 
TO I, IT 


RELINQUISHMENT OF, OR OMIS- 
SION TO SUE FOR, PORTION OP 
CLtAXHL— continued 

defendant under one contract, and the whole of such 
claim must be included in one action Pbivsep, J 
— The expression “ cause of actiou" ts to be construed 
With reference to the substance rather than the form 
of the action The claim in both the aboi e cases 
being for damages on account of breaches of the same 
contract, s 43 read with the illustration debars the 
plaintiff from bnngingtwo suits Duncan Bboihcbs 
A Co V Jeetjiull Gbsedbabbe Lall 

[I. L R , 19 Calc , 872 

23. Suit for demur- 

rage — Ctcil Procedure Code, 1859 s 7 — In a suit 


24. Ctoil Procedure 

Code, 1877, s 43 — Suit for damages for icrongful 
dtsmisectl — A suit having been brought m a Small 


ther suits could he Siu?»on r Cleoiiobn 

[0 O. L. R., 01 

26 Suit for damages 

— Subsequent suit against aiioMer wrong doer for 
the same tort — ^^^lere a plaintiff had sued for and 


VlllotlSSO llADUi) All Khan c Saleru Abued 
Kean afias KuiisicN Kean . 4N, 'W,142 

20. — Cteil Procedure 

Code ('1SS2J, t iS—Tico suecessire suits for dam- 
ages for tort — Trespass on land—Coneertion of 


(^) logs ot liuiuii lyiUo »ivn.u wu lue grouiiu, piaiu 
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as to tlie logs, that a claim for tlxeii’ value might have 
been included in the former suit, since their con- 
version was effected when the plaintiff was dispossessed 
of the land upon which they lay, and that, under 
s. 43, no c’aim <onld now be made in respect of them. 
Seld (!) that the proceeds obtained from cutting 
and removing saleable timber on the land were in the 
nature of mesne profits, and these having been taken 
since the institution of the previous suit, plaintiff 
could recover ; (2) that a trespass on a piece of land 
is by^ itself no proof of any conversion of moveables 
lying upon the land at the time that the trespass 
^ takes place ; that, notwithstanding plaintiff’s eviction 
from the land, possession of the timber lying stored 
upon it should be presumed to have continued in him 
in the absence of preof of any act on the part of the 
defendant with special reference to such timber and 
showing unequivocally that the plaintiff was entirely 
deprived of the use of them ; and that conversion of 
the logs w'as not effected by the trespass, but only by 
their removal subsequently to the institution of the 
previous suit ; and (3) that the causes of action now 
’ relied on were therefore different from those relied on 
before, and the previous suit did not operate as a bar 
" to the present claim under s. 43 of the Civil Pro- 
cedure Code. Movi r. Avttthhawan 

[I. L. B., 22 Mad., 197 

27. Suit for dam- 

ages. — On the 27th Joist 1286 F.S, (2ud June 1879) 
the plaintiff brought a suit to recover damages for the 
breach of a contract on the part of the defendaut for 
. not having made over possession to him of certain 
leasehold properties, the damages claimed being for 
the piofits accrued due for the year 1283 F.S, 
(1875-76), In this suit he obtained a decree. On the 
21st Joist 1287 F.S, (14th June 1830) the plaintiff 
brought another suit against the defendant to recover 
damages for the profits accrued for the years 1284, 
1285, and 1286 F.S. (1876-77 to 1878-7^). Reid 
that the plaintiff should have included the damages 
for the years 1284 and 1285 (1876-77 and 1877-78) 
in his former suit, and that he was debarred by s. 43 
of Act X of 1877 from including in his second suit 
any portion of his claim for damages which had 
ai crued due at the time of the institution of his first 
suit, and for which he had omitted to sue ; but that 
he was entitled to recovev damages for the year 1286 
(1878-79). Taruck Chunder MooTcerjee v. Panchu 
MoMni Dehya, I. L. JR., 6 Calc., 791, followed. 
Sheo Sukkue Sahov r. Hbidhot Rabain 

[I. L. B., 9 Calc., 143 : 12 C. L. B., S4 

JEleld by the Privy Council on appeal that the 
High Court had rightly decided that, in regard to 
Act X of 1877, s. 43, the plaintiff could not recover 
so much of the profits as had already accrued at the 
date of the institution of the prior suit, inasmuch, ns 
the claim in respect of such profits might have been 
included therein, rir., the profits for the two years 
1284 and 1285 F., which had expired when that suit 
nas brought. MADAif Mohan Lah v. Lai/A Sheo- 
SANKEE Sahai . . I. L. B., 12 Calo., 482 


RELINQUISHMENT OF, OB OMIS- 
SION TO SUE FOR, PORTION OF 

CLAIM — continued. 

28. — Suit for value of 

Cattle — Stiiseqiient suit for damages for talcing them 
aioag.—k person suing for the value of cattle ille- 
gally taken away should include iii his plaint what- 
ever claim he wishes to make in respect of damages 
caused to him by the defendant’s wrongful act, and 
cannot afterwards maintain a new suit for any dam- 
ages which he might have claimed in the former suit. 
MoHHiitrT Munduh V. Shoorendeonath Pox 

[4 W. B„ S. C. C. Bef., 20 

29. Civil Procedure ■ 

Code, 1S59, s. 7 — S^li^ for damages after suit for 
recovery of progerly.— A suit for damages for 
wrongful detention of property (iu this case .a cart, 
and bullocks seized in execution of decree against 
another party) is barred under s, 7, Act VlII of 1859, 
after a decree in a former suit for tbe recovery or 
value of the same property. Phnju v. Oodoy 

[ISW.B., 337 

30. — — — — Civil Procedure 

Code (Act JKIV of 1882), ss, 13,43 — Damages. — In 
September 1886 the plaintiff sued in a Munsif’s Court 
certain defendants for jiossession of one bigha of 
land, and for damages for the cutting and carrying of’ 
certain paddy from such land on the 23rd December 
1885. This suit was disndssed on the ground that 
no dispossession had taken 'place, the plaintiff being 
referred to a Small Cause Court for his damages, 'Ho 
appeal was mndo against this decision. In. 'March 
1887 the plaintiff sued these defendants in the. Mun- 
sif’s Court for possession of 5 bighas 6 cottabs of 
land and for mesne profits, and obtained a decree for 
possession of 3 bighas 6 cottabs of land with mesne 
profits; possession of the 1 bigha, the subject of 

.the suit of 1886, being included in the 3 biglias 
6 cottabs decreed. He subsequently sued the same 
defendants in a Small Cause Court for damages for 
the paddy cut and carried on the 23rd December 
1885. Reid that such suit was not barred by cither 
8, 13 or B. 43 of the Civil Procedure Code. Maha- 
BEEE Sing v. Rambhajjan Sha 

[I. L. B., 16 Calc,, 645 

31. Suit for mesne 

profits after setting aside sale for arrears of rent — 
Subsequent suit for rents wrongly collected, — At a 
sale for arrears of rent, A became the purchaser of a 
certain patni talukh. ‘ P, whoso patni right had been 
sold, sued for and obtained a decree for reversal of 
the sale on the, ground of irregularity. In the mean- 
time, A had committed default, and the patni was 
again sold for arrears of rent. The zamindar drew 
out from the Collectorate the amount due to him. C, 
who had bought P’b right, title, .and interest in bis 
decree, now sued A for recovery of the surplus pro- 
ceeds of sale in the hands of the Collector, and ob- 
tained a decree. He afterwords sued A for mesne 
profits for tbe time during which be was in possession 
of the patni talukh. Tliis 'w'as a suit by C against A 
for recovery of the amount .drarni out by tbo 
zamindar, on the ground that, in consequence of -4 
having collected the rents from the talukh, whicn 
were to go towards payment of the rent due to the 
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zamiudar, and having f audulentl^ withheld such 
payment he had sustained damage to the extent of 
the amount taken by the zamindar Held that the 
suit las barred by s 7. Act VIII of 18 0 rAMni 
Peasad GhosE t Khuduuami Dabi 

[5 B. L E , 184 13 "W E , 261 
Taeini Peasad Ghose r Eaohab ChAUDBA 
Bandopadbata 

[6 B L E , 187 note ISWR. 205 

32 iSuti Jbr reftnd 

of excess payment of rent — CinZ Proce/ttre Code 
J8o9 s 7 — A recovered from B, under the terms of 
hi8 lease a refund of the excess of rent paid by h m 
in respect of the yeais 18al, 16G2 and 1863 Wh le 
that suit was pending B rccoveied fiom A icnt at 


Amkuhdapeasad Mooeesjee 

[1BLE,PB,97 10'WE,PB.41 

83 for mesne 

projits — Mesne proEts claimed for a period of dis 
poBsessiou are essentially damages tl e ground upon 
which tho pUiutiS in any case is entitled to ask for 
them being the wrongful co iduct of the defendants 


Rau*' loatri Rot 21 W E , 223 

Ram RtTTTiTx AtJDO t Bab Chukdeb Pat 

[ 25 W E , U3 

34 I — ■ - Suet for mesne 

profits and possession — Subsequent suit for mesne 
profits — Tho plamtilf brought a suit for possession 
of land with mesne profits The suit was dismissed 
Ho appealed on the question cf possess on only aud 
obtained a decree for possession without any mention 
of mesuo profits and m execution of the decree he 
obtained possession Held that a subsequent snit to 
rccovei mesne profits from the date of the decree for 
the period of six years next before the commencement 
of the suit, exclusive of the period the plaintiff was m 
possession, was not barred by s 7 of Act VIII 
of 1859 PbATAP ChABDEA BpBXTA r SWAB>AMATI 
Swabnamaxi e Pbatap Chantba Bubda 

[4B L R,P.E,113 13'WB,FB,16 

35 — Ctal Procedure 

Code, J''S9 *» 7,8 9 20 — Cause o/acfiofl 

icAoie eZatm ansiny out of— Mesne profits, Suit for 
—Tossesexon, Suit for — Lndcr s 7, read with 
ss 8, 9, and lO of Act VIII of 1859, a plaintiff 
suing for mesne prefits of Lind is not precluded from 
afterwards maintaining a suit for ^losscssiou of sneh 
land Pralap CAandrn Burus v jSiraruainayi, 
4 B L B , F. B , 113 commented on WoxonoB 
Ball r Gorai SrsiUE . L L E,, 0 Calc , 283 
[12 C. I». E., 434 
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CLAIM — continued 

36 Citil Procedure 

Code, s 43 — Claim for mesne profits received prior 
to date of former suit for land — M here n suit to 
recover land was brought and no claim was made for 
mesne profits rcceiv ed prior to date of plairt —Held 
that s 43 of the Code of Civil Prccedure w as a bar to 
a sabsequent suit for such mesne profits \ evloba 
« SOBBAHSA I L B , 11 Mad , 151 

37 Civil Proceduie 

Code 1882, s 4S — Suit for land and mesne profits 
after dismissal oj suit for neine profits oj same 
land — A leased certai i land to B The lease expired 
in 1877 B continued to hold over and refused to 
accept a fresh lease from A A sued B in 1^82 for 
mesne profits fur three j ears but did nut claim 
possession of the Hnd The snit was dismissc 1 on 
a preliuiinary point A then sued B to recover 
possessiou of the land and mesne profits It was argued 
that i 8 claim to the land was barred by s 43 of the 
Code of Civil Procedure because he omitted to 
claim the laud in the former snit for mesne pro 
fits Held that the suit was not barred 
liBOPATi t> Nabasimjia I L E , 11 Mad , 210 

38 Civil Pi oceiuTt 

Code t 4$~Claims for possession and fn«M 
profile — Distinct claims— Separate suits— Joinder 
of causes of action— Civil Pro edi re Code (Act 2 l. 1V 
of 1S82J s 44 —Claims for the recovery of posies 
tiou of immoveable property and foi rocsiie profits 
are distinct claims and separate suits will lie in 
respect of each claim S 41 of the Cede of Civil 
Procedure merely permits the joinder in one suit of a 
claim for recovery of immoveable property with one 
for mesne profits m regard to the same pr petty 
Ktshori Lai Boy r Sharut Chunder Motumdar, 
IL S.8 Calti.S93 10 C L U , 8o9 Mon 
iloluit Strkar v Secretary of Slate for India 

I L B 17 Calc , S6S , and Madaa Mohun Lai v 
Lala Sheotanker Sahai I L B , 12 Calc 4S2 
referred to Vinkoba v Subbanna, I L P , 

II Mad, 151 dissented from LalessOB Babci r 

Janei Bibi I L B , 16 Calc , 615 

36 Cieif Procedure 

Code (ISBSJ es 43 and 44— Claim for possession 


in respect of the said property up to the date of the 
alleged forfeiture aud having obtained a decree, 
subsequently brought a separate suit for mesne 
profits includ ng the period from the date of the for- 
feiture to tho date of the inst tution of the former 
suit ^ — Held that the claim for mesne profits for 
the period abovcmentioncd was barred by s 43 of 
the Code of Civil Procedure Lalji Mai v JIalast, 
I L B,3 All, 660 and Venlola v Ss’J/inax, 
I L B, 11 Mad , 151, referred to MrwA KrAB 
r BA^ABSI PsASAD . I L E., 17 AIL, 533 

40 Civil Procedure 

Code, 1559, s 7 — Suit for mesne profits — The 
plaintiffs, having been dispossessed of a tank and of 
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KEIiTNQTJISHTVIENT OF, OK OmS- 
SION TO SUE FOK, POKTION OF 
CLAIM — rfintiuuKi. 


Ltul ti;i itP inn liy n 

nutli'r Art XIV iif la. 'I'hr tlrfuitlnnl^ 

thru sntititnt-iJ n rUil (or (1« trniiisintion «f tiUf, 
\u wlisrh til.- ntrr s^nrrrssfiit, 'I'lir j4;un» 

tilt!; on t!ir »2in! ClirU lltri (.Ini April IMl) 
tntcil n Mill far tlic rwnvrry of tlu' vnlnrot iUE tnkrn 
I'V (ho <1. r< tnl’ust*! on tlu' “7th Uy«'U'h (Sth 

Afr.y ISiV.'S, thr il\v of ajton ; ‘mil Ui>' (iult 

\vn>! in nipV. \ni«' «1. 'Hi' jiliinlifTs now rhiimml mi "!ic 
pri tV.i. with rrftnnrc to JhIi nml jrrn-n. nppropri.ili <l 
hv thrill finihn!t»> fswn I'l Ui-.e-iih 1“77 U'llh ilhniho 
li^TS {lltth April IS-O to 'J'Jml Ani.'vtf.t 1S71). /AW 
that Ihr pnsi'.il I'htim f< r tin- p-rifvl pr.-milint; ttllni! 
Chryt 1277 (thr ihi!*- of th** fornnri-nU w.ti harrul 
hy Act VI 11 of IS.'ih, 7: that tin prri, io-.if 
•iiiit ns wrll jis thf pri i.-nl wrrv rr.ally snits for ilnm- 
nyf.s ! nnd thnt (hi ptmions *«|1 ninf compronii'i'’ 
Plight to have isirlnihil nil rhauii* of thf plnlntlffs 
nnsing onl of tin iliiiKo'.'^.imi. S.tn'r Sjui<tn r. 
K.KWA.i.riiiiy SinoMi , . 22 W. K., 42*1 

41, - -- - — — -- Oiri7 I'ri>rfth:rr 

Vodt, 1S77, i, 73 — A'tiif /fir •lifsnf prafilt. — Thf* 
phi'mllfi’s miril the ilrfrnilnnl*. fiT of thr 

lantl upon which c. rlniu trees stoo;1. oiul for such trCf!i, 
Klfttiuc that PiJ (he Ifhli .Tune lS7h the tlcfciulnnts had 
intcrfrri'il with thiir jk>sm*.s*Ioii of such tree!! nnil had 
wrviitpfully t.akrii the fruit Ihcriof. The plaintifr* 
puh.i-cipicutly fued the di findnuts for the ynhic of the 
fruit ujwi such trees, nllcgiug that ou the If'tli June 
1870 the, dcffndnnts had UToiigfully t.akm puch 
fruit. Jlfld that, ns the cam-o of nction — f.r., the 
taking of such fnnt-wns in )x>th suits idcntie.al, 
niul the plainlirCa no*, having claimed the value eif such 
fruit ns mesne profits in the first suit, the second suit 
was barred by the provisions eif s. -13 of Act X 
of 1677, Br.iii Diat, r. Ajatu Pint.u 

[I. L. R., 3 All,, 543 


I 


[ 

{ 


Imned hy s. 7, .\rt VIII of Ifrip. ItAArr.ociirK 
Lam, r, ‘tii'DinmiisiiAT) , , 6 IT. W,, 172 

43. Cirtf I’focfdvrt 

ff-dr, 7977, .f. >i7t — Svi{ for rft'orery rf iwmove* 
•ifh priyrtp — Jfftnr profifst—^Xforlpape — 6'pec{Jtc 
j'fr/vt nn/icc i/coidrr('l~‘Cninjifnfntiot). — According 
to tiif ti rnis of a mortgage, j-osse’-slon of the mort- 
g.agtd prop-.-rty was to be deli vend to (he mortgagee, 
ami lie was to take the inr.cne profit**, r '1 ho mort- 
gagor reftwid tod>livi rpo*H'ssir,it of the property, and 
thr jn'-rtgiigre sueil him to enforce spceific perform- 
alter Ilf the cniitract to deliver jinf^cssion, luid oh* 
t.aim d n decree. At the time thi.s suit was hrmight. 
the le.ortcrrigce liad been kept out of possession of (lie 
I'mperly for two years, during which time the mort- 
gagor had Ink, II tlip mc.'nr profit'. The mortgagee 
snlis.-incntly stird the mortgagor to rccovcrthcincsne 
profit.s of the mortgaged property for tliosc t«o yc.ars. 
Jlrld Itlsal, as the mortgngce might in the former 
suit, in addition to seeking the specific performance 
of tiic mnrtgugc-rontract, have asked for such mesne 
profits hy way of compi'n‘ntlon for the breach of it ; 
and as the claim fo,- j)o<ses«ion and mesne profits 
were in respict of the name Cause of nction, — rir.,thc 
hn’achof the cmitract to give jxissC'S'ion,— the second 
Mill was Irarrcd hy the p.’tivisions of s. -13 of Act 
X of 1877. l.AWi XfAi. r. Htn.APt 

pc. L. K., 3 All., 600 


44.- —Stnf for declara- 

tion of title — Jtipht to posfcsnou — The fact that, 
at the time when tlic purchaser of certain lands sued, 
with a view of confinning his title to the land under 
hii purchase, for a decree dcclnring such title, hewas 
in ft position to have sued for possession of the lauds, 
was no har under the provisions of s. 7, Act VIII 
of 1850, to luB subsequently suing for possession of 
the same. Tcisi P.AM r. Gakga'Kaai 

[I. L. B., 1 AH., 252 


42. - - Civil rracedare 

Code, IS50, s. 7 — Suit for possession — Subsequent 
suit for snetne j^rofifs. — S, the plaintiff’s guardian, 
and D, the husband of jlf, one of the dofcml.ants in 
the suit, held a rcouzah in cimal shares. S sold the 
linlf share held by lior to Af; some portion of the 
mouzah being in the possession of the other defen- 
dants, 5 and D sued them to recover it and also for 
mesne profits, and obtained a decree. 'The defendants 
appealed, wlieronpon S filed a solchnamah. The 
decree was upheld, hoa-cver, by the lower Apiiellatc 
Court. In special appeal the .Sudder Court refused 
to give the renouncing plaiiitiil any decree for mesne 
profits of a share. The plaintiff, who had then come 
of age, w.as not represented in the litigation in the 
Court. Shortly afterwards ho sued ,8 and M to set 
aside the sale to M. and obtained a decree. On K’s 
dcatli, M obtained possession of the land which had 
been the subject of the suit hy S and D. The plain- 
tiff now sued to recover a half share of the laud sued 
for by S and D, and of the mesne profits recovered 
or recoverable by M under ihe decrees of the Siidder 
Court and the lower Courts, and to set aside the 
solehnamah. '^Held that as to M the suit was not 


46, ; night to posses- 

sion — Suit for declaration of title — Civil Proce- 
dure Code, )S39, s. 7, — 2), being able to sue for the 
possession of certain property, omitted to do so, and 
sued in the first instance only for a declaration of hei* 
right to such property. The Conrt refusing to make 
any such declaration, on the ground that she could sue 
for p 'sscssion, D then sued for possession. Seld that 
the second suit was not barred by s. 7 of Act AUII 
of 1850. Daubo t*. IvESno Kai 

[L L. B, 2 All., 366 

46. Suit for declara- 

tion of title — Suhrequenf suit for possession— Civil 
Procedure Code, 1S82, s. 43 . — TlTion a suit for a de- 
claration of title and confirmation of possession of cer- 
tain land has been dismissed on the ground that the 
plaintiff was not in possession of the land at the time 
of instituting the suit, a subsequent suit on the same 
title to recover possession is not barred under s. 43 
of the Civil Procedure Code. A cause of nction con- 
sists of the circumstances and facts which are alleged 
by the plaintiff to exist, and which, if proved, srill 
entitle Mm to the relief or to some part of the relief 
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prayed for, and is to be sought for within the four 
corners of the plaint Jtbtint* Nath Khan v Shtb 
Nath CAuoierlutf^ I L K ,8 Cale ,819 followed 
Nonoo SI^aH Honda « Aitand Sikqh Mohda 

[I L R, 12 Gale, 201 

47 Civil froceivre 

Code, 1877, s 43— Splitting remedies— Suit Jor 
declaration of title and for postesaion—Sultequeni 
suit for possession — Vkhere a preuous amt for a 
declaration of title' and confimiation of possession of 
certain land has been dismissed on the ground that 
the plaintiff was not in possession at the tune of 
filing the suit, a subsequent suit on the same title foe 
recovery of possession of the land is not haried tinder 
B 43 ot the Code of Civil Procedure Suzloor Ko 
heem v Shumsoonnissa Segutn 11 Moore si A 
ddf, discussed Jibuoti Nath Khan t SHrnNAtn 
Cbucebbbuttt 

[I li R , 8 Calc ,819 10 C L R , 537 
KoHOiA Kamikt Dbbia V liOEB Nath Kdh 
[I li R , 8 Calc , 825 note * 11 C L R , 183 

48 — — - C«ttl Procedure 

Code, t 43— Splitting remdeies— Suit for decla^ 
ration of title anti /or possession—Sultequent suit 
for possession — ^^here a previous smtforadecla 
ration of title to immoveable property has been die* 
missed on the ground that the plaintiff was not m 
possession at the time of filing the suit, a sabsequent 
suit on the same title for recovery of possession of 
the land is not barred under s 43 of the Code of Civil 
FrcceduVe Jilunti Nath Khan v Shtb hath 
Chuakerbuiti, 1 L S. , 8 Calc 619, followed 
ModakLaio Bhaso . I L R, 14 AIL, 612 

40 Cinl Proeedure 


subsequent action brought by the same plamtiff 
against the same defendants for a distinct share in 
certain moneys which the defendants bad since realized 
upon the bond debts and had appropriated to them' 


^io 'A R , 

50 — Civil Procedure 

Code, 1877, s 43— Suit for declaration of right — 
Subsequent suit for possession — In December 1878 
M, o Hindu widow, in pcsscasion by way of mam 
tensneo of a certain estate of which Powrcdone* 
third and P, 3 and 5 one third jointly, made a 
gift thereof to A. H died in January 187ii In 
bebruary 1879 J?, P, S, and -S joined In Btung 
N for a declaration of their proprietary right in 
two*lhird8 of the estates and to have the deed of 
gift set aside Ibe Court treated the suit asene fora 


EEIilNQUISHMENT OP, OR OMlS 

SION TO SUE FOR, PORTION OF 
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mere decUratiou of right and dismissed it with refer* 
ence to s 4J of the Specific Relief Act 1877, cn the 
ground that the plaintiffs bad omitted to sue for 
possession although they were able to sue for it In 
November 18’'9 P, P. B and S again joined m 
suing N, claiming possession of two thirds of the 
estate, and to have the deed of gift set aside Per 
Sthabt, CJ andSiBAiGnTandOiDiiELD, J/ that 
the causes of action in the two suits being d ffereflt 
the second suit was not barred by the prov is ons of 
s 43 ot the Civil Procedure Code per ItebeI-l 
J that the plaintiffs being entitled to only one remedy 
in the former suit the provisions of s 4S were not 
applicable to the second suit Ram Skwae Sivfln 
t Naeched SiKOH I.L R, 4 All, 281 

61 — Cirtl Procedure 

Code, 185° . >» j .»• TN . 

Subsequent ■ , 

Proeedi re 
tiffs broug 

entitled to an account and obtained such a declara- 
tory decree without aihingfor or obtaimog any conse- 
quential relief The defendants took no steps to 


such a suit, B 15 of Act VIII of 18a8 being intended 
to modify the proMsions of s 7 ot the «amp Act 
Tulst Ban v Ounga Bom I L B,1 All S59, 
followed and approved Kalidhtim CuthttapA 
DHTA r Sbiba Nath Cbhttabadhta 

[I L R, 8 Calc , 483. 11 C L. R , 67 

52, — - — • Ctnl Procedure 

Code. 1959, , o • 

possession of • • i - 

ment of part of * ■ 

''Beltef ” — In isvo uiaue, il wss aiiegeu, a giii> 

of a zammdan estate to K In 1869 B died and 
K’a name was recorded m the revenue reguters m 
the place of B’a name in respect of the estate In 
1870 K died and her daughter 3 applied to have 
her name recorded m the revenue registers in respect 
of the estate M, the illegitimate son of B, objected, 
claiming to have his name recorded Kis ob 


1881 Ji’s transferees sued S and her transferee for 
possession of the moiety of the estate transferred 
to them by 21 Meld by the Full Bench (SiriaT, 
C J , dissenting) that such suit was not barred by 
the provisions of a. 7 of Act VllI of 1859 by reason 
that 21 had omitted to claim in the suit of 1879 
pMsession of the estate Barbo v Xesho Bait 
I i B 2 All , 356, and Kalidhun Choituf' 
padiga v Shiho hath Chutlurpadhga I L.B, 
8 Calc , 4$S. followed. Held by Stvaet , C j , 
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tliat such suit was havred bj' the provisions of s 7 
of Act VIII of 1859 by I'CaSDu of such omissiou. 
Darho w Kci^ho llai, 1. L, B,, 2 All., 35S, disliu- 
guishctl. The meaning of the term ‘'relief” ex- 
plained, and till* distinction between it and the term 
"cause of action” pointed out. Sarsdti r. Ivukj 
Behari Lar . . / L L. E., 5 All., 345 

63. Civil Proccduve 

Code, j(8dy, s. 7 — Fraud — Cause of action. — S, as 
one of the heirs of his brotlior M, sued the sons of 
JLT, the other heirs of M, for, amongst other things, 
a declaration of his light to shire in the rights’ and 
-interest of M ns the inoitgagcc under a deed of 
mortgage, which ho valued at the principal sum 
advanced under the inoitgage,— cir., B5,G00, — 
stating his cause of action to be obstruction caused 
by the sons of M to his sharing in Jl/'s estate. lie 
obt.aincd a decree di daring his title to the share 
cliiiaicd. L, one of the sons of dt, had fraudulently 
concealed from and kept .8 in i4norancc of the fact 
that preiiously to the suit he had rcalbcd H8,62‘li 
under the mortgage. On this fact coming to S’s 
knowledge, he sued the sons of M to recover his shave 
' of that sum. Meld that the second suit was not 
barred by s 7 of Act VII 1 of 1S5 Bulwant Sinijh 
V. Chilton Hinffli, 3 N. W., 27, followed and 
obsci’ved upon. Laodman Sinoh v. >SanwaIi Sinou 

[I. L. B., 1 All., 543 

54. Civil Frocedure 

Code, 1S59, s. 7 — Se^mrale causes of action. — S. 7 
of Act VIII of 1859 required that every suit should 
include the whole of the claim arising out of the 
cause of action, moaning the whole of the claim 
arising out of the cause of action upon which the 
suit was brough', nob that every suit should include 
every cause of action or every claim which the plaiu- 
tiff had against the defendant. Accordingly, where 
a plaintiff had sued to obtain bis share of an cstito 
iu land, in consequence of having been wrongfully 
.dispossessed by the defendant, whom ho afterwards 
in the present suit sued for his share of personal 
prop.rty, being entitled to both under a will, it was 
held that the subsequent suit was not barred by 
reason of the non-claim in the prior one. The claim 
in respect of the personalty had not arisen out of the 
cause of action which existed in cousequence of the 
wrongful dispossession ; the case was not like one of 
the conversion of several things ; and the causes of 
action -were distinct. Buzlur Rtilieem v. Shamsoon- 
nissa Begum, 11 Moore’s I, A., 551, referred to. 
PiTTATTiE Raja v , Stjeiva Rau 

. [I.L.E.,8Mad,, 520- 

S. C. Rajah: or Pittaptte v . Venkata Mahi- 
EATt SuEXA . . L. B., 12 1. A., 118 

56. — — Civil Procedure 

Code, 1882, s. 43 — Mahomedan lato — Succession of 
a Mahomedan widoto by local custom to a life- 
interest in the estate of her husband — Cause of 
action in her suit for dower distinguished from 
that in her suit for such estate . — A decree in a suit 
brought by a Mahomedan widow against the brother 
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of her deceased husband, declaring her right to 
possess for life the estate of the latter iu accordance 
with a proved local custom with an order for posses- 
sion, was nffinned. A decree in a suit previously 
brought by the widow against the same defendant for 
her dower gave no occasion for the application of 
5. 43 of the Civil Procedure Code, having been made 
upon a cause of action distinct from that on which 
the present suit was founded, llaja of Pitfapur v. 
Fenkala Mahipati Stnya, I. L. P., 8 Mad., 520 -• 
L. P,, 12 I. A., 119, referred to and followed, 
MAHoirED Biasat An v. Hasin Baku 

[I. L. E., 21 Calc., 167 
L. E., 20 I. A., 155 

56. Suit for pro- 

perty by person having a right in iivo cajiacities . — 
,T had a right to share iu a certain estate, as an hem 
to her father, and also as an heir to her brother. 
She ti-ansf erred such right by sale to M. JI sued 
who had acquired the whole estate by purchase at 
sales iu execution of decrees against the other heirs 
of J’s brother, for J’s share as one of her brother’s 
heirs iu such estate, and obtained a decree. 11 then 
sued iS for J’s share as one of her fathePs heirs in 
such estate. Meld that H was debarred from bring- 
ing the second suit by the provisions of s. 43 of Act 
x'of 1877. SuAPKATtFKISSA 1'. SUIB SAHAI 

[I. L. E., 4 All., 171 

57. 'Civil Procedure 

Code, 1859, s. 7 — Pljferent causes of action — Suit 
for possession of land — Subsequent suit for trees . — 
In 1869 P brought a suit against his grandmother 
F and another person for possession of a piece of 
land a hich P alleged had descended to him from his 
grandfather. In 1870 P sued the said K and one 
JE for some trees which he also claimed by right "■ 
of inheritance from his grandfathei'. Meld that the 
causes of action in the two suits by P were different, 
viz., unlawful alienations by K of the respective 
properties, the subject-matter of the different suits. 

S. 7, Ciiil Procedure Code, requires that every suit 
should include the whole of the claim aiising from 
the same cause of action ; but although the Civil 
Procedure Code allows of claims arising from different 
causes of action being included in the same plaint, 
there is no provision of law which makes it obliga- 
tory on the plaintiff to do so. Peagji Rxtdaeji «. 
Endaeji Bhimbhai . . .9 Bom., 257 

58. — Separate suits for 

property acquired under one sale-deed — Civil Pro- 
cedtire Code, ss. 42, 43. — P purchased two houses 
under the same sale-deed. Pour years Afterwards he 
sued for possession of one of the houses, alleging 
that he had been dispossessed by the ancestor of the 
defendant. Subsequently he sued the same defendant 
for possession of the’ other, alleging that, at the tune 
when he instituted the former suit, he had already 
been dispossessed of the house now in question, and 
by ihe same person. Meld that, although the idain* 
tiff's title to both houses rested on the title acquired 
by him under one and the same sale-deed, yet the 
cause of action — viz., his ouster from the two houses 
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on different occasions — ga\ e nsa to two sep'trate causes 
of action, which he was not bnund to join in tlic 
former suit, there being nothing m the Ciiil Proce 
dure Code to compel him to do so Jardtne, l>ktnner 
^ Co \ Shatna boonduree Delta, 18 W.lt,I3S, 
and Dam Sunder v Delanney, 20 Jf S 103, 
refen^d to Eiatatcllah Khan r Isabib hnAN 

[1. L E , e AIL, eie 

60. — Suit bg heir after 

suit hy Ills father for sane cause of action — A suit 
by in heir on the same cause of action on which a 
suit was preiiously brought by his father, and for 
property which, though different, might have been 
included m that, suit, is barred by s 7, Act VlII of 
1859 SooEUJ PEusnAD Tewauy t Sadeb L*il 
Tewaet , OW R,25 

60 Cttii Procedure 

Code (‘18S2j,3 43-~Pettngui3hmeniby guardtanof 
minor of part of claim-— bubiejuent suit for pari 
relinquished — While plaintiff was a minors h s 
guardian had sued for and obtained a dec ec for 
surears of ehrotnem in respect of Fastis 1.'‘0 and 
1231 Having a I ined h» majoniy pUinliff now 
sued for Similar arrears alleged to be due m ies> cct 
o£the)roviousPaBh8l287 dlS*.© contending 

tha the relinquishment of a portion of a clai n m a 
suit by a guardian could uo preclude a suit for the 
portion relinquished from hemg subs^queuily brought, 
on the attainment of his majority, by the \ ersou on 
whoso bchilf the guardian bad ai ted Ee/d Oiat it 
cannot be said that s 44 of the Code of Civil Proce 
dure has no ai \ Iication to a suit in vrhich the | iamtiff 
13 s snuOT The acts of a guardian in the conduct 
of II suit must be upheld unless it be shown that 
they were unifiaaonaMe or wapto^ et Ooeal* Rao o 
NabAsihoa Bao I L B , 22 Mad .609 

61 Ctcil procedure 

Code, ISoO, s 7 — Suits for properly purchased at 
different times — Aformoi suit for a share of fro, erly 
purchased in the name of O, one of the members of 
a joint family which claimed it to be joint iroperty, 
dors not bar the plaintiff from suing for other of the 
family property which was bought in the name of 
Jf, another of the members, at another time iho 
latter claim being no i art of the claim arising out of 
the cause of action in rest cct of the proicrty first 
menUoned so as to come within the meaning of Act 
YIU of 18o9, e 7 Raaiiiubbt Momito r \»o 
TjiooB Monus MomiCl 20'W’. R., P 0,460 

62 - — Suit for share of 

property not included in former suit because the 
permission of Ooremmeat teas necessary to sue — 
The plainiiC brought a suit in ISCI ogaiost (he 
defendants to recoi cr his share in the jo nt family 
)ro)ctt}. Iho present claim which was for a share 
in the rents of certain luam lands, also joint family 
property, was cot included in the suit of iKiXk At 
the date of the former suit the land m r speet to 
which the prescut suit was brought was subject to 
the )toM8ioiH of HcgiiUtion 1\ of ISJl, and the 
Civil Courts had no jurisdiction to try the suit in 


RELINQUISHMENT OP, OR OMIS 

SION TO SUE FOR, BORTION OP 

CLAIM — Continued 

respLCt to such land without the permission of the 
Government It did not appear that the plaintiff 
had applied to the Government for permission to sue 
HeW that the plaintiff was not precluded by s 7 of 
the Civil Procedure CoJefiom maintaining the f rcscut 
suit ileanmg of the wo ds ‘ cause of action ” dis 
cussed Pattaeaty Mpdali i ArMMun. Mudaii 
[ 6 Mai, 410 

63 Separate clams in 

same right — CtriJ Procedure Cvde ISo9 s 7 

Where the plaintiff claimed by rii,lit of inheritance 
for partition of one out of a number of villages left 
bj his ancestor, and the low er Court dismissed the 
claim as untenable under s ", Act VIII of 18? » ~ 
i/fW that that section though it might operate as a 
bar to any future claim by plaintiff foi partition of 
the remaining villages by right of inheritance, could 
not be held to bar the present claim Cboe Sivoh r 
Bauaboor Sison 1 Agra, 66 

64 — ^ — Suits fur property 

possessed under dffereni rights— Dtslinit eauies 
of act on — \^ here a lessee in one case, i fter resuming 
certain rent free lands on behalf of liis landlord 
retained them in his own possesviou, and in another 
case, retained portions of laud which he had obtained 
by way of lease,— ilfW that though tho lessor s title 
to reiovcr was the same the causes of acti n were 
entirely distinct Doosoa Natb Hoy CnoimitBY 
I BoT hALEE BaBAIV hOY 21 W B , 212 

66 Suits ly heir to 


ceased first to set as do the second alienation and 
then a second suit to cancel the first alienation 
Seld that s 7, Act VlII of 185J, did not bar the 
second suit The heir s cause of action ngamst 
different alienees who have acquired possession 
under aUcnations made at different times aild'undcr 
different cucumsiaiicts, was not one and tho same, 
the question of right of succession to the deceased 
and widow B competency to alienate arising equally 


of suit against them by rca'on of such omission 
jEnAVBEBEEr bAlTEKBAAl 

[1 Agra, P. B , lOD : Ed 1074, 82 

66 ■S'liif /> set aside 

alienations of portions of estate —A whoso 


and cither includoit all im uiiinua in tins suite? 
bioaght separate action* asalust the alienees fo 
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BELINQUISHMENT OP, OR . OMIS- 
SION TO SUE POB, POBTION OP 
CJjATM.—coiiliuited. 

Bovcral picocB of Iniul in tlipir ] osscBsion, and caused 
the iirocccdjiigs in these suits to bo stayed till the 
suit against the co-proprietor was determined. The 
course of procedure last indicated is the more correct 
course. ViTiir; v. Naijatan DAuniri-KAii 

[6 Bom., A. a, 30 

07. - — Civil Proeeditra 

Code, 1877, .v. 43 — Act VJII o f 1659, s. 7 — Suit for 
pariHian of portion of proper! y .~H a person in- 
tcntionallj omit to sue for any portioir of his claim, 
the provisions of s, 43 of Act X of ]B77, ns well nstlio 
provisions of s. 7 of Act VIII of 1859, bar the insti- 
tution of a second suit for the portion so omitted, so 
that, where a family projierty consisted of lands as well 
as debts, and the plaintiff at lirst sued for a partition of 
debts only, and then compromised and withdrew the 
suit without the permiBsiou of the Court, it was held 
that his second suit to demand a pavlitioir of the 
whole property was not maintainable. Ukiia r. 
Daoa . . . . I. L. B., 7 Bom., 182 

68. - - - Different cause 

of aciion—Suii for share of undivided property — 
Siilsequent suit for partition of whole of the pro‘ 
perty.~ In applying the provisions of s. 7 of the Code 
of Civil Procedure, If-GO, the first thing to be consi- 
dered is whether the cause of action in the second suit 
is the same as the cause of action in the first. If the 
cause of action be the same, the second suit is barred 
in respect of any portion of the claim omitted from 
the lirst suit, but not otherwise. Accordingly where 
the plnintilf, as a member of an undivided Hindu 
family, sued for a share of a particular portion of the 
family property leaving the rest undivided, and his 
suit was rejected, ns it Imd not been brought for his 
whole share, it was hold that the suit was no bar to a 
second suit to have the whole property divided, as the 
causes of action in the two suits were entirely distinct. 
Kakaji uin IlA'Noai r. BAruji bin Madbavtiav 

[8 Bom., A, C., 205 

69. Suit for parti- 

iion between co-owners — Former suits for partition 
of pai'is of property — Different cau’^es of action. 
— The plaintiff was the Zamoriu of Calicut, and ho 
sued in 1887 for a moiety of certain property in 
Malabar alleged to belong in equal undivided shares 
to his stauom and that of the defendant and to he in 
the occupation of tenants. The cause of action was 
stated to have arisen in 1881 when partition was 
demaudod by the Zamorin and refused by the defeu- 
daut. In some instances the tenants in occupation 
ropreseutod the family, a member of which was at one 
time admitted by the Zamoriu uudor a demise or 
Icauom, aud had attorned to the defendant ; in other 
instances they were shown to hai'o boon ndmitced by 
the defendant on paying off the former tenant who 
had been admitted by the Zamoriu. It appeared that 
the Zamoriu had previously brought suits and obtained 
decrees for partition of certain parcels of land as 
belonging equally to the two stanoms, the defendant 
in each suit being the present defendant and the 
tenant in occupation of the land then in question. 


i BELINQUISHMENT OP, OB OMIS- 
SION TO SUE EOB, POBTION OP 

CLAIM — continued. 

And on these facts a defence was raised under the Civil 
Procedure Code, s. 43. Meld that the suit was not 
baiTcd by s. 43 by reason of the previous suits. 
ItTABPAN VI SIANAVIKKAMA 

[I. L.B., 21 Mad., 153 

70. ; Suit for parti- 

tion of family propcrty—Second suit for partition 
of property held jointly hj family and others— 
Civil Procedure Code (Act XIV of 1S82J, ss. 18 and 
43. — A suit brought by some members of a family 
against the other mom'i)ers of the same family for 
partition* of the joint family property does not pre- 
clude a second suit by the same plaintiffs for partition 
of other property belonging jointly to their family 
and strangers. PpKUSnoxxAJr v. AMtAEASt Janae- 
dan . . . . I. L. B., 23 Bom., 597 

71. Civil -Procedure 

. Code, 1S59, s. 7 — Suit for partition omitiiny mart- 

gaged lands — Subsequent suit for share of mort- 
gaged lands.— The plaintiffs in 1863 sued the defen- 
dants for the plaintiff’s shave in certain undivided 
family property, and did not include in their claim 
certain lands then in the possession of mortgagees 
which lands had been mortgaged by one of the defen- 
dants ns manager of the family. The defendants 
subsequently redeemed the mortgaged lands. The 
plaintiffs then filed a suit to recover their share of the 
lands BO redeemed. Held that they were entitled to 
maintain such suit, as the mortgaged lands had not 
been available for an actual partition at the time of 
the former suit. Babkeishna Vithab v, Haei 
Shankab . ... 8 Bom., A. C., 64 

72. — — — — ^ Omission of mort' 

gaged’field in suit for partition — Subsequent suit. 
—In 18G1 the plaintiff brought a general partition 
suit (No, 1363) to recover his share of the family 
property in the possession of the first defendant, and 
did not include in that claim a field then in the posses- 
sion of a mortgagee. The field was subsequently 
redeemed by the first defendant, who again mortgaged 
it to the second defendant. The plaintiff then filed 
the present snit to recover his share in the field. The 
first Court allowed the plaintiff’s claim, but the 
District Judge on appeal threw it out, on the gx-ound 
that it was barred both by s, 7 of the Civil Procedure 
Code, 1859, aud by the " law of limitation.” The 
Judge based the latter finding on certain allegations 
made by the plaintiff in snit No. 1363, aud in anothei’ 
suit brought by him against the fii-st defendant and 
the then mortgagee of the field, from which allegations 
the Judge infeived a sepai’ation between the plaintiff 
aud the first defendant. Held in special appeal that 
the claim was not barred by s. 7 of the Civil Procedure 
Code, hocanso the mortgaged field was not available 
for an acttial partition at the time of the former suit. 
No. 1363 of 1861. The true question for consideration 
in cases of this kind is whether the former suit was 
one in which the plaintiff might have recovered pre- 
cisely that which he seeks to recover in the second, and 
whore the former suit is one for an actual division of 
propex'ty, the plaintiff is not hound in it to ask for a 
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declaratiou defining his n^ht m property not then 
capable of division Ballcrislina Vilhal f Hart 
Shankar 8 Bom A C, 64, followed KaeAIkBa 
SAJI DABHOLEAB V PAmDSEANO RAUCnAKSaA Da- 

BHOXEAE 12 Rom , 148 

See KEiSTArYA v I«aea Senhaai 

II L R, 23 Mad, 608 
73 Ctcil Proredure 

Code, s 43— Declaration of title to ctmliMtie to 
enjoy separate fossession of land — Suit for partf 


cessary, and aherald he dismissed Per cur — The 
claim and the remedy mentioned me 43 of the Code of 
Civil Procedure have reference to the cause of action 
litigated m the previous suit Anoi i Tbatiia 

[I L B , 10 Mad , 347 

74 Cittf Procedure 

Code, 1S82 e 43 — Relinquishment of part of claim 
-^Suitfor untafenawee and suit for a share of the 
tnlsfifanee distinguished — Cause of action — Blee* 
iton, Doctrine of— Succession Act (X of 1SC5^, 
*. J7S, excep—h. testator beq^ueathed all his pro 
petty to hi3 nephew m which he included the share 
of hia brother’s widow in the ancestral property, 
but at the same time made a suitable provistonforher 
maintenance and worsbij^ The widow at first sued 
for and obtained the allowance allotted to her nndcr 
the will and afterwards brought a suit for a share m 
the ancestral property Seld that, although having 
regard to the doctrine of election (Succession Act 
s 172) the Widow was precluded from again bringing 
a suit for a share of the ancestral property, it could 
not bo said that the suit was barred under the provi 
Bious of 8 43 of^the Code of Civil Procedure, inas- 
much as the two claims were distinct and indeed in 
consistent and did not arise out of the same cause of 
action PbaaiabA Dabi t Laeui JIabaik Witter 
[LLB,iaCale,0O 

76 Cici^ Procedure 

Code, s 43 — Suit to charge maintenance on land 
after suit for maintenance — The plaintiff, having 
obtained a decree against tbc defendants for the pay- 
ment to her of a monthly sum for her mauitenaoce, 
subsequently sued to have it constituted a charge oo 
certain laud Held that the claim in both suits arose 
out of the same cause of action, and therefrwc the 
plaintiff was precluded by s 43 of the Code of Civil 
Procedure from nsseiting in the second suit the claim 
which she might have asserted in the first. Raw 
OAU iiA r VoEAiATTA I L R., 11 Mad , 137 

76 — — — Cieil Procedure 

Code, * 43 — 3Iainienance — fi’idl to declare mam 
tenanee fixed iy a decree a charge on laud — A 
Hindu woman mving obtameAa decree for mainte- 
nance against her husband, now alleged that be had 
alienated part of his property with a view to defeat 
her claim for maintenance, and sued him for a dccla 
ratiQn that certain land which he bad not alienated 


RELINQUISHMENT OP, OR OMIS- 
SION TO SUE FOR, PORTION OF 
CLAIM — continued 

vras liable for her maintenance Held that no cause 
of action wasshonn but if there wire one, it was 
barred by s 43 of the Civil Proced ire Co Ic SAsrt 
HATHA 1 Eavgathammai I L R , 12 Mad , 285 

77 — • Suits to recorer 

money misappropriated hy manager of joint edate — 
Ctiil Procedure Code 1S59, s 7 — In a suit by mrm 
hers of a Hindu family which had become separate lU 

to recover certai i moneys said to have been 
misippropriatcd by the defendant while manager of 
the joint estate it appeared that the plaintiffs bad 
previoiwly sued him since the separation to recover 
certain other moneys belonging to the said joint estate 
also said to hav e been misappropriated by him nbile 
managar and obtained a decree Held that the 
present claim should ha\ e been included in the former 
suit, and whether the omission nas by mistale or 
not it must be taken to hav c been relinquished and 
under s 7 of Act VIII of 18o9 could not now be 
entertained Gavcsh Chahbba CaoWTmnr r Ram 
C ooMAB CnowDHST 8 B L R AC, 205 
S C Radha Kibboee Dbbia r RAir Coomae 
C nowpaET 12 W B., 79 

78 — 5nif to reeoitr 
money misappropriated Ij agent — \ti a suit to 
recover certain sums of money misappropriated by 


before plaintiff called npon defendant to render an 
account, constituted a claim arising out of one and 
the same cause of action Movouitb Dab t Sbetcl 
PEBSnAE 23'WE,418 

70 ^ ^ ^ - — Belinguisineiet 


■uujvtv lu vuub leuurts exiiuuiu a portion of tne lands 
once included therein as havmg been by a survey 
award included la the adjacent talukh — Eeli that 
the exclusion of such land from the former suit was 
rot a relinquishment within the meaning of s 7, 
Act VITl of 1859 BO as to affect the right of the 
plaintiff to maintain a suit for the land so cxclnded 
pEOSP^HO CncjrcEB BAHcnjEE r Kaixt Pebsact* 
OnosE . Vr, R., 1864, 134 

80 ■ — Bstatesindijfer^ 

entdistncls — Ciril Procedure Code, lS59,s 7 — 
lb« plai tiff claimed two estates as belonging to her 
deceased husband from which she alleged she was 
dispossessed by the principal defendant and others 
chiming under her The estates were situated in 
different districts A and D She obtained a decree 
for possession of the estate in A In & subsequent 
suit for the estate in B she allc.cd a different act of 
dispossession, but the defendants were the same 
Held the cause of action m both snits was the same, 
and that, ns she could have procecdcil'hnder s. 12 
of the Code and brought one suit for both estates 
m either A or B, the suit was barred by t 7 
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of tlie Code. Jumoona Dassee CHOwDimAKEE v. 
BAJrASOONDEHEE DASSEE CnOlVDnHANEE 

[2 W. R„ 149 

81. Cixil Procedure 

Code, 1877, s 43 — Suit on morljjage of property in 
different disiricis — Former iuit on one portion only. 

— A, B, C, and D were the proprietors of a 2 annas 
13 gundas share in inouzah E, and also of a 2 annas 
13 gnndas share in mouzah F, both in the district 
of Bhagulpore, On the I9tii September 1872 A 
mortgaged a 1 anna 4 pics share of E to 11. On 
the 20th September 1872 A, B, C, and JJ mortgaged 
their shares in E and P, together with property 
in the district of Tirhoot, to the plaintiff. On the 
2tth March 1873 A mortgaged his share in E .and 
F to J. On the 13th November 1874 A and JB 
mortgaged their shares in E to E. On the 25th 
March 1874 J obtained a decree on his mortgaee, 
and the interests of A and B were purchased on the 
5th January 1875 by L. On tlic 17th April 1874 
ilf, to whom the first mortgage had been assigned, 
obtained a decree and attached the property mort- I 
gaged. L objected that he had already pui’chascd ‘ 
the interest, of A, and, on the objection being allowed, j 
ilf instituted a suit against L for a declaration of i 
priority, and obtained a decree on the 9th August I 
1876. In e.\-ecution of this decree, the property first 
mortgaged was sold on the '1th March 1878, and after 
satisfying the moi-tgagc a surplus of R7,G64 remained. 
After the institution of the first suit and before 
X's purchase, the plaintiff instituted a suit upon his 
mortgage in the Tirhoot Court without having ob- 
tained leave to include that jiortion of the mortgaged 
property situate in the Bhagulpore district. On the 
17th July 1874 a decree was made in this suit. On 
the I7th January 1877 E obtained a decree on his 
mortgage, and the shares of A and B in E were 
sold, and puvch-.ised on the 3rd September 1877 by 
i'7. The plaintiff had his decree transferred for 
execution to the Bliagulpore Court, and he attached 
the surplus sale-proceeds and a 1 anna 9 gundas 
share in E. This attachment was withdrawn on the 
objection of Z, who drew out the surplus sale-pro- 
ceeds, The share purchased by JV was also released 
from attachment. The plaintiff now sued X, JV, and 
the mortgagors for a declaration that his decree of 
the 17 th J uly 1874 affected the E property, to recover 
the surplus sale-proceeds from Z and, in case the 
decree should not be valid to the extent mentioned, 
for a decree declaring his prior lien on the pro- 
perty iu E, Eetd that the cause of action had been 
split. Q-irish Chunder Mookerjee v. Eamessoree 
I>ehia,22 W. B.,3Q8, and Kurun Singh y. Mahomed 
Fyaz Ali Khan, 10 B. Z. JR., 1, followed, BlTSesEE 
SrsTGH V. SooMST Laix 

[I. L. R., 7 Calc., 739 ; 10 C. L, B., 263 

82. — ■ Civil Procedure 

Code, 1859, s. 7 — Multifariousness. — S. 7 of Act 
VIII of 1859 does not bar a suit for a declaration 
that property in the defendant’s possession is subject 
to the mortgagee’s lien, on the ground that such 
property was part of the property mortgaged, and 
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was nob included in a previous soit against other 
parties for other portions of the property. Ie the 
MACTEB OE THE EETITION OE HUEKE MOHUH 

Paeamaeick 

[14 B. L. R., 418 note : 15 W. R„ 486 

83. — — — Suit to set aside 

mortgage hy Hindu ividoiv ~ Cidl Procedure Code, 
1859, s. 7 . — A Hindu widow executed deeds of gift 
ill w'hich her late husband’s mother, the nearest 
reversioner, concurred. After the death of the 
widow, but in the lifetime of the mother, the next 
presumbale reversioner sued to set aside the deeds 
aud for possession. Such suit was held to be no bar 
to a second suit by the same plaiutiff to set aside 
a mortgage by the widow aud the mother of the 
deceased of a portion of the property which was the 
subject of the first suit, although iu that suit the 
property was described as subjeeb to the mortgage, 
and the name of the mortgagee was mentioned. 
The true test of the application_o£ s, 7 of Act VIII 
of 1859 is, whether there has been a splitting of the 
c.au8e of action. Goeab Singh v. Khkn Singh. 
Khehn Singh v, Mahohed Fyaz Ah Khan 

[10 B, L. E„ p. a, 1 

14 Moore’s I, A., 176, 187 

84. Suit for declara- 

tion of lien — Surplus sale-proceeds — Civil Pro- 
cedure Code, 1839, s.'7. — A mortgagee brought a 
suit against the mortgagor to have a declaration of 
his lien over the mortgaged imoperties, aud obtained 
a decree. He afterwards brought another suit 
against certain attaching cz’editors of his mortgagor, 
to have a declaration of his lien over certain surplus 
moneys in the hands of the Collector, who. previously 
to the institutiou of the first suit, had sold certain of 
the mortgaged properties free of all incumbrances 
for ari’ears of Government revenue. - Held that the 
second suit was not barredsuuder Act VIII of 1859, 
s. 7. Keistoeass Kunhoo v. Eamkant Boy 
Chowdhey 

[I, L. R., 6 Calc., 142 ; 7 C. L. B., 386 

85. — — Suit for redemp- 

tion — Omission of claim f or improvements and ac- 
cretions — Civil Procedure Code, 1859, s. 7, — ’A suit 
for redemption of land, without specification of 
details, includes a claim for restoration of all accre- 
tions and improvements which it may have received 
while in the hands of the mortgagee ; aud if the Conrt 
omits to adjudicate upon part of the claim, the mort- 
gagor is not precluded, by s. 7 of Act VIII of 1859, 
from bringing a second suit in respect of that part. 
Bakshieam Gangaeam v. Daekh Tukakah 

[10 Bom., 369 

86. Suit for overpay- 

ments to mortgagee in possession after suit to redeem 
— Civil Procedure Code, 1859, s. 7. — Where a mort- 
gagor filed a suit to redeem mortgaged lauds, alleg- 
ing that the mortgagees in possession had been over- 
paid, but did not in that suit claim to recover the 
overpayments, which were therefore not awarded to 
him, it was hold that he could not recover such 
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overpay tnents in a fresb suit broiigbt for tbat put* 
pose, as Ills claim was barred by s 7 of tbc ^ode 
of CiTil Procedure BiLOJi TAMiji Pothab i 
TAJtAvaouDA niH GnAVASTAU Gouda 

[6 Bom , A. C , 97 

87. SuiUfoi" fOiztt' 

sion of mortgaged jiropertg — CiitZ Procedure Code, 
1S82, s 43 — N being mertgagee in possession of 
eighths of a paugu (share) of certain land— security 


assignment whin he paid H400 into Court for A 
In 1883 K bought tbe remaining three-eighths from 
the mortgagor and sued N and M to recover posses- 
sion thereof M pleaded tl at the suit was barred by 
s 43 of the Code of Civil Procedure, inasmuch as s: 
might have recovered the five eighths in the suit 
ogainst 2^ ffild that this plea was bad Bbatiax- 
NATAXi t Kbisbna . I. L E 4 9 Mad , 92 

88. — — Ctttl Procedure 

Code, 1^77,3 48-^leai0 to omti io me fir arig 
remtdg — Pint hearing of —The plaintiff held a 

mortgage of cettiin immoveable property given to 
him by the defendant to secure the repayment of a 
loan of money with interest The plaint stated the 
fact of the mortgage, but prayed only for a money, 
decree The mortgage contained a personal under- 
taking to repay Plaintiff’s couaseh directly upon 
the case being called on for hearing and befoie the 


8D. Cictl Procedure 

Code, 1877, s 43— Ere judtcafa—Xlekkan Jgtt- 
eulturiits’ EehefAet, S VII of ISlO—Mortaogor— 
jlfor^^ayee — Suit fer account nertlg—Subtequent 
iutt for poiittsion — ^tTierc there has been a suit 
between an agncuUnnst mortgagor and bis mortgagee 



00. — Ctttl Procedure 

Code, 1877, s 43 — Bond for the pagment ofmoneg 
hypothicatxng progertg ae coUaleral_jeeurt/if for 


BELINQUISHMENT OF, OB OMIS- 
SION TO SUB FOB, PORTION OF 
CLAIM — continued 

bond debt He subsequently sued to enforce liishcU 
Seld that under s. 43 of Act X of lfc77, as amended 
by a 7 of Act XII nf 1879, he could not be permitted 
to sue to enforce hia hen Gumahi i . Ea « Padabath 
I L B , 2 All , 838 

8L — Cicjf ProeedufO 

Code, 1877, t 43 — Ontteston io tuefor one oj jerei ifl 
remedtet — Mortgage — A moitgageo had two reme- 
dies ID respect of the n ortcagi r s breach to pay the 
stipulated interest at the time fixed by tbe contract 

0 

il 

property He sued ftr tbc Brst remedy in respect if 


inasmuch as tbe mortcagee was nut at the time of 
his suing for the first remedy “ a person entitled 
to more than one remdy," not being “entitled” to 
tbe first, but only to the second, his i mission at that 
time to sue for the second remedy was not, under 
s 43 of Act X of 1877, a bar to his afterwards 
suing font PiAUi t EhiaiiBaji 

[I L B., 3 All., 857 

92 — Ciril Procedure 

Code, 1877, e 43 — leate Ip utufrueluarg norlgogie 
of mortgaged properig to morigagor—llypothc 
eahon of mortgaged proptrip at Sfeurify/or rent— 
Suit for rent tn Eetenvi Court— Suit for en^otc; 
meet of /je» in Ciiil CowrA— The usufructuary 
mortgagee of certain land gave a lease of it to the 


Subsequently the mortgagee sued tbe mortgag r lU 

tbe Civil Court to rccov er the amount of such decree 

hy the B- 

cation 

the pniv 

IIasAM V 

03, Ciri/ Procedure 

Code, 1877, #. 43 — Mortgage — Decree enforcing 
Uen — S«i< agatntt purcAater to e»/erfe decree . — 


decree In the suit for the axle of such pn petty* 
Being resisted in bnuging It to sale by the purchaser, 
he surd the purchaser to have it declared that inch 
proptrty was liable to be sold nncler his decree 
Held that such stcoud suit was net barred by th^ 
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o£ tlie Code. Jumoona Dassee CiiowDimANEE v. 
Bamasoondebee Dassee Cdoavdhbanee 

[2 W. B., 149 

81. — Cixil J^rocedure 

Code, 1S77, s 43 — Suit on mortgage of property in 
different disirlc/s — Former suit on one portion only. 
— A, B, C, aud D were the proprietors of a 2 annas 
13 gundas share in inouzah B, and also of a 2 annas 
13 giindas share in nnuzah F, both in the district 
of Bhagulporo. On the 19th September 1872 A 
mortgaged a 1 anna 4 pies share of E to JI. On 
* the 20th September 1872 A, B, C, and F mortgaged 
their shares in E and P, together with property 
in the district of Tirhoot, to the plaintiff. On the 
2ith March 1873 A mortgaged his share in E and 
F to J. On the 13th November 1874 A and B 
mortgaged their shares in E to K. On the 25th 
March 1874 J obtained a decree on his mortgasre, 
and the interests of A and B rvci-e purchased on the 
5th January 1875 by L. On the 17 th April 1874 
31, to whom the first mortgage had been assigned, 
obtained a decree and attached the property’ mort- 
gaged. L objected that he had already purchased 
the interest, of A, aud, on the objection being allowed, 
31 instituted a suit against L for a declaration of 
priority, and obtained a decree on the 9th August 
1876. lu e-vecution of this decree, the property first 
mortgaged was sold on the 'ith March 1878, and after 
satisfying the mortgage a surplus of fi.7,66'4 remained. 
After the institution of the first suit and before 
X’s purchase, the plaintiff instituted a suit upon his 
mortgage in the Tirhoot Court without having ob- 
tained leave to include that jiortion of the mortgaged 
property situate in the Bhagulpore district. On the 
17th July 1874 a decree was made in this suit. On 
the I7th January 1877 K obtained a decree on his 
mortgage, aud the shares of A and N in E were 
sold, aud pui-chiised on the 3rd September 1877 by 
jy. The plaintiff had his decree transferred for 
e.xecutiou to the Bhagulpore Court, and he attached 
the surplus sale-proceeds and a 1 anna 9 gundas 
share in E. This attachment was withdrawn on the 
objection of L, who drew out the surplus sale-pro- 
coeds. The share purchased by N was also released 
from attachment. The plaintiff now sued A, F, and 
the mortgagors for a declaration that his decree of 
the I7th July 1874 affected the E property, to recover 
the surplus sale-proceeds from L and, in case the 
decree should not be valid to the extent mentioned, 
for a decree declaring his prior lien on the pro- 
perty in E. Held that the cause of action had been 
split. Girish Chtinder 3Ioolcerjee v. Bamessoree 
i)ehia,22 W- B.,308, and Kurun Singh v.hlahomed 
Fyaz Ali Khan, 10 B. L. B., 1, followed. Bitkgsee 
Singh v. Soodist Laix 

[I. L. B., 7 Calc., 739 : 10 C. L. B., 203 

82. Civil Procedure 

Code, 1859, s. 7 — 3fulti/ariousness. — S. 7 of Act 
VIII of 1859 does not bar a suit for a declaration 
that pnoperty in the defendant’s possession is subject 
to the mortgagee’s lien, on the ground that such 
property was part of the property mortgaged, and 


RELrivrQ,UISHMElTT OF, OR OMIS 
SIORT TO SUB FOR, PORTION OF 

CLAIM — Continued. 

was not included in a previous suit against other 
parties for other portions of the property. In the 
MATTEB , OE THE PETITION OF HtTBEF MOHUN 

Pabamanick 

[14 B. L. R., 418 note : 15 W. R., 486 

83. Stilt to set atide 

mortgage hy Hindu tcidow— Civil Procedure Code, 
1859, s. 7. — A Hindu widow executed deeds of gift 
in whicli her late husband’s mother, the nearest 
reversioner, concurred. After the death of "the 
widow, but in the lifetime of the mother, the next 
presumbale reversioner sued to set aside the deeds 
and for possession. Such suit was held to be no bar 
to a second suit by the same plaintiff to set aside 
a mortgage by the wido^v and the mother of the 
deceased of a portion of the property which was the 
subject of the first suit, although in that suit the 
IJroperty' was described as subject to the mortgage, 
and the name of the mortgagee was mentioned. 
The true test of the application_of s. 7 of Act VIII 
of 1859 is, whether there has been a splitting of the 
cause of action. Gohah Singh v, Ehbn Singh. 
Khbhn Singh v. Mahojied Fyaz Aei Khan 

[10 B, L. B., P. C., 1 
14 Moore’s I. A,, 176, 187 

84. Suit for declara- 

tion of lien — Surplus sale-proceeds — Civil Pro- 
cedure Code, 1859, s,'-7. — A mortgagee brought a- 
suit against the mortgagor to have a declaration of 
his lien over the mortgaged properties, aud obtained 
a decree. He afterwards brought another suit 
against certain attaching creditors of his mortgagor, 
to have a declaration of his lien over certain surplus 
moneys in the hands of the Collector, who, previously 
to the institution of the first suit, had sold certain of 
the mortgaged properties free of all incumbrances 
for arrears of Government revenue. Held that the 
second suit was not barred^under Act VIII of 1859, 
s. 7. Keistopass KhnPoo v. Bahikant Roy 
Chowhhby 

[I. L. R., 6 Calc., 142 : 7 C. L. R., 396 

85. Suit for redemp- 

tion — Omission of claim f or improvements and ac- 
cretions — Civil Procedure Code, 1859, s. 7. — A suit 
for redemption of land, without specification of 
details, includes a claim for restoration of all accre- 
tions and improvements which it may have received 
while in the hands of the mortgagee ; and if the Court 
omits to adjudicate upon part of the claim, the mort- 
gagor is not precluded, by s. 7 of Act VIII of 1859, 
from bringing a second suit in respect of that part. 
BakshieAm Gangaeam v. Daekh Theaeah 

[10 Bom., 369 

88. Suit for overpay- 

ments to mortgagee in possession after suit to redeem 
— Civil Procedure Code, 1859, s. 7 . — Where a.mort- 
gagor filed a suit to redeem mortgaged lands, alleg- 
ing that the mortgagees in possession had been over- 
paid, but did not in that suit claim to recover the 
overpayments, which were therefore not awarded to 
him, it was hold that he could not recover such 
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ovtip-ij meets in a fresb suit brought for that por- 
posp, as his claim was barred by s 7 of theXode 
of Cnil Procedure Baioji Tamaji Pothab « 
'TAJfAvaOTOA BIN GnAVASTAU GOUDA 

[8 Eom,A.C,97 

87. Smttfor 


fi%e.eightha from the moitgagor In IBiW A aueu 
iV, claiming possession of Ins two-«gbtbs on pajment 
of R400 and obtamed a deci ee and possession thereof 
Pending this suit, A’ assigned his mortgage to Jf Jf 
was aware of the suit, and X nas aware of the 
assignment when he paid tt400 into Conrt for A 
In 1883 A ’ '""btha from 

the mortga ' osses- 

Biou thereof ' ed by 

s 4^ of the Code of Civil i as AT 

might have recorered the five eighths m the amt 
against A" ^eW that this pUa was bad Bbahait* 
ifATASi t Kbisbita I. E R, 9 Had , 92 

88. ' CtTxl Proceefttre 

Code, 1^77,9 48 — Leaie to omtt to sue fer any 
rtmedy — Ttni Jieanny of suit — The plaintiff held a 
mortgage of certain immorcable property given to 
him by the defendant to secure the repayment of a 
loan of money with interest The pUint stated the 
fact of the mortgage, but prayed only for a money, 
decree The mortgage contained a personal under* 
taking to repay Plaintiff s counsel, directly upon 
*vn hpino' called on for hearing and before the 


late Pestosji BEzO'^ai c abuuol , 

Cr. L. E , 5 Bom , 463 

89. Cml Procedure 

Code, JS77. s 43— Bps judicata — Sekkan Ayrx 
culturiiis’ AeZie^ Act, XVII of 1879—-ZIortgagor— 
^lortgagee — Suit fer account inertly ^Snhstqutni 
suit for possession — Where there has been a suit 
between an agncnlturist mortgagor and his mortgagee 


90. Cinf Procedure 

Code, 1877, s 43 — Bond for the payment of money 
hypothecating property as collateral security for 
lach vavment — Omission of claim — The obligee of 


EELIEQUISHMENT OP, OR OMIS. 
SIOTT TO SUE FOB, POBTIOE’ OP 
CIjAEVI-.-conttnued 

bond debt He snbscquently sued to enforce his lien 
Meld that under a, 43 of Act \ of IS??, aa amended 
by a 7 of Act \1I of 1679, he could not be permitted 
to sue to enforce Ins lien GciiAiil r. P.aji Padabatb 
liAL Al),838 

91. CiciZ Procedure 

• ^ •‘oneof sereial 

' had two rctne- 

ach to pay the 

stipulated interest at the time bven bv the contract 
of mertgage, one being a suit on foreclosure proceed* 
mgs to convert the mortgage into a sale, and ihe 
other a suit to recover his money against his debtor 
by enforcemeut of his lien against the mortgaged 
property He sued fer the first remedy in respect of 
such breach omittiog the second Jlja suit was dis 


inasmuch as the mortcagee vras nut at the time ot 
his suing for the first remedy "a perron entitled 
to more than one ready/’ not being “ entitled ” to 
the first, but only to the second his cmifsion at that 
time to sue for tbs second remedy vias not, under 
8. 43 of Act \ of 1877, a bar to hii afterwards 
euiDg for It PiAut t Feiaii PvAU 

P L B,3 All.,857 

92. Ctni PreeerfKrs 

’ » ' » orlgogte 

• • • Mifpathf 

• • , . 1 for ««#— 

Suit for rent in Petenue Lovrt—aviijvr enfotee 
ment of hen f» Cirii Coiirf *-TiiB usnfmetnary 
mortgagee of certain land gave a lease of it to the 
‘ ~ the land as 
. . Arrears of rent 

tgagor for the 
. lined a decree. 

Subsi^nently the mortgagee sued tlie mortgager la 
the Cml Court to recover the amount of such decree 
by salo of the land, claiming under tlie liypotbc- 
cstion Ifcli that the secon d snit m s..nNt»har?5:Hf:|r 
the provisions of Xof 1877. Banda 

Hasan « ABADiBhouu I E R., 4 All., 180 

93. Ciui Procedure 

Code, 1877, s 43— Ulortgaye— Decree enforcing 
lien — Suit against purchaser to enforce decree — • 
The obligee of a bond for the payment of money, in 
which certain property was mortgaged as collateral 
security, sued the obligor for the money dac oa each 


decree in the suit for the sale of snch property. 
Being resisted in bringing it to sale by the purchaser, 
he sued the purchaser to have it declared that such 
property was liable to be sold under his dtcrcc 
Held that snch second suit was not barred by the- 
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SION TO .SUN FOB, POBTION OF 
CIjAIM - t'onfifiuf'h 

ni'vvin] w):o inu’lji littvp f-urrcMlrtl (o il linKIc 

for tlu' i'n\inrnl«{ liU lUtit, tint hr not U mnl 
to hruv: hi'i r«tt ‘n\ rorh n n*i to iortmlr tlio 

whole of the 1 ( F noi! the whole of the 
jiroi'i rty nt tin' rh'h of hthu' J'r. eltoh d fi tn nil future 
huUf. Vrui MsonKit r, SO!)i(nA>‘ .2 Agra, 523 

lOG. - ^ Cirii J'rocrdttrf 

Cti’f, 1^77, f. — Jrt, Ih70, r. ‘ih-'lhtti) 

iind iiiirfVr (n re- 

titter arte tint — The phvintiff ui n suit on nt> 5n- 
rtrnmiul not dttly rtnuilHit wna coiufelh <1 to firv the 
nuionut of duty nud luanUy: the proper •itniup on 
tlie iuftniuuut ouphl to hnve lueu pnid hy (he 
defcndrtiit. In n ruU with re fr r. nee to «. 41 of the 
Stnuip Art to r.eoMr the mnouul pnid,— //r/rf that | 
the phiiiitiff C'UjId not hnre iifovtrcd tho niuouut m 
cOi-U of the fsnurr Fuit in wiiirh it wa-* {nid, mid j 
that a fresh mil to recover U wirn uiniutaiimtde, | 
IsitATi U,\* r. M.\srt) KnA>’ 1. 1<. B., 0 All., 70. 

107. -• " . ^!r.r innnr Jur ' 

$tmr\rt^ ynyrficrd e/ renf—D'trtc i\f ilfttr.vt ^ 
Cotrl for arrtnrf o/ rtrt — Sail for talr «f nor.'* 
qa<;etl ]trofttrl;;~-cUU Vrntnhtre Cede. .<. 4.1.-— In 
1874 the pliiuiiff h ared cirlnin iiutnovcaldc prr.prrty 
to the di f< udnut , nud the hitter executed a dud hy i 
which he oovcu-iuled to iniy the numinl rent and ; 
fulfil other couditiouB of the hnre, nud ynvc security 
in 113,000 by uiorlirnico of Inndul property. In 1S74 ; 
the plnhitiff obliiincd decrees in (he Itcvcmie Court ' 
for arrears of rent, and the decrees were luntinlly 
satisfied and thin hicnTue'harred hy limitalinii. Iiv | 
IfSf the plaintiff hroupht a suit to recover the | 
balance duo by enforemunt of the mortgage security j 
ngaiusi tho purchasers of the mortgaged property, f 
Jlcht tlwit the plaiuliff had two separate rights of ! 
action, one on tlie coutmcl to pay rent nud the other | 
on the innrlgage security ; that he could only enforce i 
the first by .a suit in the Kevenue Court for arrears of ! 
rent, iiud the second hy suit in the Civil Court ; and ! 
consequently there could be no bar to the latter 
suit by reiifou of tho suit instituted iu (ho Itevcuuc 
Court, with reference to s. 43 of the Civil Procedure 
Coiie. Ciir.M Lal v. llA>'AsrAT Siyr.n 

[I.L.E„8 All., 23 

108. — S ei\ { under 

colour of suit fer rent to irtt question of title — 
Citil Procedure Code, ISoO, s. 7.— Where a suit for 
possession would he met iiy a pica in bar, the plain- 
tiff cannot be permitted to have the question of title 
tried under colour of a rent suit, such a procccdinc: 
being opposed to the principle laid down in Act Till 
of 1859, 6. 7. Eau Tttnoo Koioo r. SiunoDA 
PEnsDAB Muemck. Goeam Mahomed Shaha r. 
Shakoda Pebshad SftTixicK . 18 W. E., 81 

See Batae Chakd Sahoy r. Fauiu Chaitdtia 

ADDiHAiii . 8 B. Ij, E., 180 : 16 W. E., 236 

109. Suit for aiaie- 

ment of rent — Suhsequent suit for excess of rent 
paid. — A plaintiff who has sued for and obtained a 
decree for an abatement of rent 'payable in respect 
of a patni hold by him may aftenvards sue for a 


BFTANQUISHMENT OF, OE OMIS- 
SION 'JO .SUE FOE, POETION OF 
claim — eonfiiiurd. 

nfnnd of the rnit paid hy him hifore instituting the 
fuil for abattmeut of nut, in excess of tlie amonut 
jnslly pajnblc, uotwithf.tandiii" that he might, if he 
ind clifvmu, have itichuhd (his rhiim in his snit 
for alntfUiint of rtnf, OKiior Koomaii Ciietxo- 
UAtniVA r. MATTATAi* CitH.MiJir. li^itADoon 

[I. Ij, E., 6 Calc,, 24: 

llO. ' - — Ciril J’ropcdurc 

Code, .t. <13~— JinhaiiCfutetil rf rent, Suit far 

- SithtrqvrnI suit for rent, — I'niler ss. 4‘2 and 
43 of the Ci\ 51 Proee dnre Code, jdaintifTs must bring 
th'ir <n(ire claim and every remedy enforceable in 
Ti-ipict of lliat claim intf> Court at once, and, if tiiry 
fail (o do that in nay snit, they eauiiot afterwards 
nxail Ihftnselvfs of ariy nnudy on which they have 
rot rloHii to iuM'-l in the f,rst suit- Suits Vor rn- 
kanend nut, and suits for nut. are rlaims arising in 
reijM.cl of the same suhiicUmntler, and a plninliff 
eauiiot be allowed, after haxiiig niisiicce.^sfully sued 
for nut nt an enlmncrd rate, to sue for the original 
nnt f.r previous yinns. Kun>'0ck Che'Ndeu 
A lejOEEiuEi: f. OniTT Dabs Hisvv'as 

[I. L, E., 9 Calc., 818 : 12 C. L. E., 599 

115. J-Qf. 

Ittnrerxent ef rent — Pinttissitl of enhancevieni suit — 
Jleuf suit at eld rate for pear for xrhith rent had 
Iten tovpht at tn/ianred rafe.~'J^iP i]ismh‘nl of a 
suit for relit nt an enhanced rate is no bar to a subse- 
quent snit for rent nt the rate originally fixed. 
Kunnorl: Chunder Ttfookrrjee v. Guru Pass Bisteas, 
J. L. Jl., 9 Colt., 919 : J2 C. L. 11., 599, ovcrnikd. 
Sri)D 0 }!rDDt>- AH.MED r. Ua:si AlADriPE Box 
CnowDimv . . I. L. E., 16 C«lc., 145 

112. — , Ciril Procedure 

Code, 1S59, s. 7 — Suit for arrears of rent. — A suit 
fornrrcar.s of rent was not barred under Act VIII of 
} S.'9, s, 7, by the fact that the jdaintiff had split his 
claim, »,r., tho jnmma ; but the circumstances that 
a part of tiic iumma had been omitted would be a bar 
to the plaintiff suing subsequently for such part. 
PtTUstrx Goi’ae Paee CiiowDnnx r. Pooexabtoto 
JI cEEiac . . ... ,21 "W. Jl., 272 

113. Suits for arrears 

of rent — Pent for separate years — Ciril Procedure 
Code, 1S59, s. 7. — Under s. 7 of Act YIII of 
1859, it was held that arrears of rent for successive 
years are several and distinct causes of action, hi 
respect of wliich a plaintiff may institute separate 
suits. SuiTO CnuKK Ghobae r. Onnox KtrND Doss 

■ , ' [2’W.E., ActX,31 

IlAAt SOOE-DEB SeIX V. KbISHNO CutTKDEB 

Goobto 17W.E.,380 

Kbibto FrtrKTJB Pobamanick r. Eamdhitn 
Chattebjee . , . .24 W. E., 326 

114. Suit for rent — 

Pent of separate successive years,— At the close of 
the Bengali year 1283, which was on tile llth 
of April 1877, the defendant owed to the plaintiff, 
his landlord, the rents of his holding for the years 
1281, 1282, and 1283. The plaintiff, in the month 
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of April 1878 before the dose of the year 1284 »nsti 
tuted a suit for the rent for 1281 only and obtained 
a decree On the 20th of April 1879 bo institoted 
another suit for recoiery of the lents for the years 
1282 128 and 1 8t Held that the daim fotihe 
years 1282 and 12''3 was barred under s 43 
of the Code of Civil Piocedure 1877 The cases of 
SuttoChvrn Ghosal^ 05Aoy TTusd Dose, 2 TT J2, 
Act X, SI Ilam Soonder Aetn v Xnahnit Chun 
der Goopio, 17 W R , 380 and Xrtihna Xtriitr 
Forama”tck v Ramdkvn CkaHerjee 24 W R 326, 
«Te overruled by s 43 of Act X of 1877 Taruci 
C nttHDEE MOOKBEJEE 1. PAHCHU MOUIKI DBUYA 

[I Ii R , e Calo ,701 8 o Ii R.. 207 

See Baiaji Sitaram Nair t Bbikaji Soiarb 
Teabhit I I, R., 8 Bom , 164 

116 — ... I ^ Ciotl Procedure 

Code, J8S2 j 43—Suxtforarreartofreut — Apph-^ 
■cation of the Ct tl Procedure Code to luii* tn lie 
venue Coi rts--Reltn<jux»hment of part of efatm — 
The plaintiff sued undei the prowaioaa of Act X of 
1859 to recover arrears of rent for the years 1287. 
1288 and 1289 {1580— 1882), after having obtained 
a decree for the rent due for the year 128o (1879) la 


jeev Panehu JdoAtniX/eoya.i jj a , o .>* 

cited AreirakiRabaik Euuaei 1 Biasa Ha . 
BAFATBO I L R , 13 Calc , 60 

116 — Cxtxl Procedure 

Code 1SS2 a 43 Cauie of aeiton '^epfxrafe autt* 
for rent due for aueceaawe years —Petitioners filed 
two suits in a Small Cause Court on the same day to 
recover rcn. due for two successive years under the 


ground that the claim ought to have been inclnded 
in the suit for the second > car’s rent Held that 
as the petitioners had no intention of abandoning 
either claim the proper course was to allow them to 
withdraw both su ts and file a fresh suit in a compe 
tent Court Alaoo t Abroola 

[I L R , 8 Mad., 147 

117 - , Su\t icairmy 

diTerenee of exchange — Cinf Procedure Code, 1839, 
j 7 — An auction purchaser of a zammdiri being 
entitled to be paid his rents in Azecmabal mperi, 
and having sued for the same in Company’s rupees 
(the former coinage being more valuable tlisn the 


Lb W It, Act A. UO 
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— C%ttl Procedure 

Code lags is 7and97—Qm\aaxonofportionaf 
elattu — Withdrawal of autt— Institution of fresh 
stilt tne2udi»_^efaii7i omxtt d — Where tl e plaintiffs in 
a suit were permitted to withdraw from the same 
With a View to bringing a fresh suit which should 
include a portion which had been omitted of the 
claim aiising out of the cause of action and such 
fresh suit was brought the additional portion of ihe 
claim in that suit was not barred by s 7 of Act 
VIllofl859 iLAHtBiEnsne iMAirBAKnsn 

[I. L R , 1 All , 824 

119 C txl Procedure 

Code, 1882 a 43--Act XJI of 1S8I CX W P 
Sent AetJ a 140— Case at tic^ off with liberty to 
plaintiff to hrxng afresh auit —Omtsixon to sue for 
pari of claim «» case struck off— Fresh suit for 
omitted c/a>«n not barred — A re orded co-sharer of 
a mehal sued the lambardar for his share of the 
profits of the raebal fur the y car 1286 Faili At the 
time of the institutieu of the suit the profits for 
1287 »nd 128^ Fasli also were due, but no cloim 
was then made m respect of them The suit uas 


gainst the same defendant for his share of the 
profits of the mehal for 1 287 and 1283 Faslt Held 
that the sot was not barred by the provisions of 
6 43 of the Civil Prtccdurc Code HrioiiAMD r 
Beicari Dabs I L R., 7 All, 624 

120* Cirtl Pfoeedwrs 

Code {Act Xir of 1$S2J, s 43-Madraa Rent 
Becaery Act (Mad Act Fill of 1865) • 18 
— Suit by a landlord in (Ae Court oj the Dis 
Inct Mutttif for arrears o* rent for two years— 
Subsequent attachment for rent of a tAird t/ear ac- 
crued due at dale oj sui/ — A zamindar brought a suit 
m the District Hnnstf’s Court to recover from a 


zamiudar was not prccludeit by Civil Procedure 
Code % 43, from pursuing Ids remeihos under the 
Rent Recovery Act, and that the attachment was not 
illegal DswabA D 038 r Vexkxtahotbb 

[I. I, R., 21 Mad , 238 

121. Joint owners — 

Mortgage of joint property by iwo co oirssrs — 
A«5se2«ra; mortgage of part of same property to 
same «iar(yayse by oneeo owner — Suit by rxorlgaget 
on second mortgage and sate xn execution — Purchatt 
hy morigagee — Fffecl of such purchase on fint 
mortgage— Subsequent suit bg mortgagee on first 
mortgage —By a mortgage deed dated the 3Uh 
January 1S7S> ^and V, two of three Brothers eonstj. 
tnting an undivided family, jointly mortgiged to the 
11 o 


TOU IT 
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plaintiff B a. part of tlie family property On tlie 
28tli July .878 *8 alone further mortgaged to the 
plaintiff for a fresh advance a portion of the pro- 
perty already mortgaged. Subsequently the three 
brothers effected a paitition among themselves of nil 
the undivided property, and the property jointly mort- 
gaged by (S and V fell, along with other property, to 
the share of V and the third brother N. In 1881 the 
plaintiff JB sued S on the second of the above mort- 
gages, nis , that of the 28th July i87S. He obtained 
a" decree, and at a sale held in execution of that decree 
himself purchased the propeify comprised in that 
mortgage. In the meantime, on the 2;tli January 
1882 and on the Gth December 1888, V and jr 
respectively mortgaged with possession to the defen- 
dant M portions of the land compiised in the first 
11 ortgage of the 24th January 1878. ' In 1883 the 
plaintiff filed the present suit upon his first mortgage 
of the 24th January 1878, claiming to recover 
B316-14-0 from and Impersonally. He also prayed 
that the defendant A/, who had been in possession of 
the property in dispute, should be prevented from 
obstructing him in selling the property. <8 and V 
did not appear. The third defendant M alone 
appeared and contended (intir alid) that the plain- 
tiff, having sued upon his second mortgage without 
iucluding the earlier one, was now barred from suing 
on the latter by ss 13 and 43 of the Civil Procedure 
Cede iXIV of 1882; He also contended that the 
plaintiff, having purchased part of the lands com- 
prised in the mortgage now sued upon in execution of 
the decree obtained by him upon his second mortgage, 
could not now seek to burden the remaining lands 
included in the mortgage with the whole of the 
mortgage-debt, but that a pioportioniite part of that 
debt must be satisfied. Held that the plaintiff’s 
suit was not barred by his pret ious suit on the second 
mortgage under the provisions of ss. 13 and -13 of the 
Civil Procedure Code. Mono EAGniroATH v. Baiaji 
Teimbak . . . I. L. B., 13 Bom., 45 

122. — Civil Procedure 

Code (1882), s. 43 — Transfer of Property Act fly 
of 1S82J, s. 85— Bights inter se of two mortgagees 

of the same property from the same mortgagor 

Two persons each held a mortgage over the same 
property from the same mortgaeor. The mortgages 
were both 'executed on the same day. The mortpagoes 
each instituted a suit for sale on the same day and 
obtained decrees, in execution of which they had the 
mortgaged^ property put up for sale, ' and each 
purchased it at the sale under his decree respectively. 
Neithi r mortgagee made the other a party to the suit 
on his- mortgage. The representative (S) of one of the 
mortgagee decree holders got possession of the mort- 
gaged property and held it as against the ether mort- 
gagee decree-holder or hisrepresentatives. Thereupon 
the^ representatives of the other mortgagee brought 
their suit for possession of a moiety of the property, 
or in the alternative for redemption of the other, 
mortgage. Meld that such suit was not barred either 
by the provisions of s. 43 of the Code of Civil 
Procedure, or by reason of those of' s. 85 of the 
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Transfer of Property -Act, 1882. Babmaetjk-u v, 
Sangaei , . I. L. B., 19 AU,,379 

123. — Civil Procedure 

Code, 1882, ss. 13 and 43— Act XII of 1S7'J, s. 6 
— Act YIII of 1859, s. 7 — Inclusion of whole claim 
in suit.- The present suit was preceded by others in 
which the plaintiff sought to establish a right in the 
same pai’tof the talukhdari estate that he now claimed 
to redeem from- mortgage. The first suit in which he 
with another claimed as under-proprietors was 
dismissed in 1866 on the ground that they had not 
shown themselves to have held such right under the 
talnkhdars within the period since 1841. Proceedings 
not to be regarded as judicial, subsequently taken 
under circular 4 of 3867, resulted in a finding that the 
dismissal was right upon the merits, the property 
having been transferred to the ,talnkhdar by a condi- 
tional sale which had become absolute. Another suit 
was then brought to recover the talukhdari right, 
under the terms of circular 1C6 of 1869, it being 
alleged that arrears of revenue paid by the tiilukhdar 
had been paid on tbe plaintiff’s account. That suit 
was also dismissed. Beld that the present suit to 
redeem the same property under a mortgage was not 
barred. The claim to redeem did not arise out of the 
former cause of action within the meaning of the 
sections of Act VIII of 1859 relating to the inclusion 
of the whole claim in a suit. The plaintiff not then 
being avvare of his right when he sued before, it could 
not be regarded as a “portion of his claim,” and he 
was not precluded, by having omitted it, from bring- 
ing it forward. Amanat.Bibi r. Imdad Hcsain* 

[I. L. B.,15 Calc.,80p 
L. B., 15 I. A., 100 

124. ^ — -Civil Procedttre 

Code, 1882, s. 43— First suit to redeem — Second 
suit to eject — Causes of action not identical.—- 
A filed a suit against B to redeem the land in dispute, 
alleging that it had been mortgaged to B, and that 
the mortgage-debt bad been more than paid off. He 
therefore prayed for an account and restoration of 
the land on payment of the sum that might be found 
due. The Court found that the alleged mortgage 
Was not proved, and dismissed the suit. Thereupon 
A filed a suit in ejectment against M, Meld that 
the ejectment suit was not barred under s. 43 of the 
Code of' Civil Procedure (Act XIV of 1882). Pailure 
in a redemption -suit does not bar a subsequent suit 
in ejectment, the causes of action in the two suits 
being essentially different. Shridhas TinayoP v, 
Farayan, 11 Bom., 224, followed. Haeo Babtant 
V. Eamchandea Tukdet I. L, B., 13 Bom., 326 

125. Civil Procedure 

Code, s. 43— '‘Distinct cause of action ” — Suit for . 
possession after cancellation of Court-sale. In 
execution of a decree, the defendant, who was sued as 
the representative of her deceased brother, objected, 
under s. 244 of the Code of Civil Procedure, to the 
attachment of certain lands to which she set up 
independent title. The objection was disallowed and 
the land was sold. She then sued the execution- 
purchaser to set aside the Court-sale, and obtained a 


( 74C9 ) 


DIGEST Ok CASES 


( 7470 ) 


EEI/IKQUISHMENT OP, OR OMIS- 
SION TO SUE POE, POETION OP 
CXiAIM — conftnued 


Co^t s. 43 Ambit j Ebtuumma 

[I li E , 14 Mad , 23 

126 — ■ CiTil Froeedurt 

Code, ' 43 — Omit io sue” Sleatiing of — ^The 
plaintiff, having preMonsly cbtaioed againat his 
brother defendant 1, who had been the raanagiDg 


claim was not barred by the Civil Procedure Code, 
B 43 JlABUTHOnt 1 Abptt 

[I Ij E , 16 Mad , 296 

127. — Ctrtl Procedure 


tion of BSO provided that the term o! the mort ' 
gage should be four years certaia , that ccrtaia 
interest should be payabl-*, that the tnor^gee 
should have possession , that the profits should be 
appropriated first m lieu of yearly interest and any 
balance appropriated in payment of the pnncipal 
debt, and that the mortgagor ih'iuld be entitled to 
leilecm if the principal and interest were paid at 
tho expiration of the four years The mort 'agee i 
never obtained possession, and in I88i be brought a 1 
suit against the mertgagor to recover the unpaid I 
interest then due and obtained a decree, which waa 
satisfied by the sale of property belonging to tbc 
judgment debtor In 188 he brought another s tit 
fnr recovery of the principal together with the 
residue rf interest i:p to tho date of suit Held 
that tile cause of action in the suit of 1883 was the 
mortgagors non delivery of possession of the mort 
giged property, by reason of which the inortgsgee 
had been unable to realize Ins interest from the 
usufruct, that the caiso of action accrued to the 
tnortgagee from the moment the instrument came 
into < peration an<l possession was not delivered, 
that the cause of action to recover the pnncipal 
accrued at the same time and was the same cause of 
action, that the plaintiff was therefore bound in the 
suit of 183 ’ to sue for the principal, and that the 
present snit was conscquentlj barred by s 43 of the 
Civil Procedure Lode HiKWCirLiA Kiuw v 
Imam All DDE. 12 All, 303 

128. — — - — C»ei/ Procedure 

Code (1S^2) t 43 — for \»terett on a bond 
fratrxng ngbt already acereed io sue for frtnetpat 
— “Second txnt for jirxnnpal and interest saise* 
guenfli/ accrued — Certain Jlahomedansbypotbocated 
to the plaintiff, to secure repayment of a debt their 
interest in lands which had been cnfrancbiicd as a 
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personal inam— a claim that the lands coustituted 
the endowment of certain mosques having been 

t\.r. -v l. ^rll- - < - 


the 30th October of each year , we shall paj m full 
the principal amount on the 0th October 1878 after 
clearing off the interest and redem this deed, 
should we fall to pay the interest regular!' according 
to the instalments we shall at once pay the principal 
Icgietber w ith the amount of interest ” Default was 
made in the payment of interest in 187G, and in 
1877 the plaintiff sued m a District Wunsif's Court 
foi the interest thein due, expressly stating in the 
plaint that he agreed to accept payment cf the 
priDcival and the subsequent years' interest at the 
times fixed in the deed, and he obtained n decree as 
prayed The plaintiff in lb8i now sued the executants 
of the above instrument and their heirs and rcprcscn 
tatives to recover the principal together vvitb interest 
up to date Seld that this suit was not barred by 
the Civil Procedure Code a i3 although the 
creditor's election not to seek a decree fur the full 
anount m the suit of J877 had not been commum 
cated to the debtor^ before that suit Bid Tici 
bABiBiiv SauiPiuai I L E, 18 Mad,, 257 

129 r - Cl I if Procedure 

Code C1682J, s iS—Co'ennnl ia pag interest on 
morlgage-^lyuiiioreeoTfrarrta s of interest— Si hst 
ijuent suit for principal and initresi —The breach of 


which can besued upon without suing f r the principal, 
and a decree obtained on such bond for overdue interest 
does not under s 43 of the Civil Procedure Code 
(Act MV of 1882 , bar a subsequent suit to recov cr 
the principal and interest by sale of tbc mortgaged 
property \A'irvA>T Nabataw Kaiiat r VirnAL 
UiTAKAB Pabubexab I. L E, 21 Eom , 267 

130 Ciril Procedure 

Code, s 43-~I}eerrr against three of four uralans 
of a derofoiii — Suit in declare the decree binding 
on the fourth -^be holder of a bond executcil by 
two uralans of a Malabar dcvasfin obtaincvl a decree 
declaring 11 at tbc deva'om property was luble for 
the secured debt, against the executants of the bond 
an 1 one other uralan , tbc fourth uralan intcn rned 
in execution of the decree, and objected that the 
deiarom property was not liable to be attached Ihs 

1 4 IIta I -^ught 

vTm 

■ • roce- 

I 

IX. XO. XU, XU *14440., 440 
11 o 3 
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131. Civil Procedure 

Code, s. 43 . — In 1889 the plaintiff sued the defeu* 
dant for possession of a piece of land which the 
defendant had included in her homestead by building 
walls. In that suit the plaintiff alleged that on 
that land there were two palm-trees which belonged 
to him, and that the defendant had wrongfully 
prevented the pasis from going to those trees to 
tap them, but he ashed in his plaint in that suit for 
the relief in respect of the trees, only stating that he 
would bring a separate suit for them. The Munsif 
dismissed that suit on the ground that the land was 
within the defendant’s tenure, and his decision 'was 
affirmed on appeal. In a suit brought in 1890 
against the same defendant for declaration of title 
to and possession of the two palm-trees and for an 
injunction restraining the defendant from disturbing 
his possession of them, — Seld that the claim arose 
out of the same cause of action as that in the former 
suit, and that the suit \vas therefore barred by s. 43 
of the Code of Civil Procedure. j\lAEStrD Am v. 
Eae&is Die . . I. L. E., 20 Calc., 322 

132. Civil Procedure 

Code, s. 48 — Joint property. Suits for exclusion 
from and partition of — Co-sharers. — One 
co-sharer suing another for exclusion from joint 
property, and omitting to exclude in his claim 
a portion of the property of which he seeks possession, 
is not debarred by s. 43 of the Code of Civil Proce- 
dure from suing to have the joint estate partitioned, 
including the portion omitted from the former suit,^ 
the causes of action in the two suits being different. 
Abdcn Nabie V . Rastjiak 

[I, L. E,, 20 Calo., 385 

133. Civil Procedure 

Code (Act XIV of 18S2J, s. 43 — Onus of proof. 
— Where a plaintiff lias sustained at the same time 
an injury in respect of his proprietary or permanent 
interest in au estate, and also an injury in respect of 
a temporary or leasehold interest in such estate, 
and files suits for redress in both causes of action, it 
cannot be said that the two causes of action are so 
identical that he is precluded by s. 43 of the Civil 
Procedure Code from filing separate suits. The onus 
is on the defendant to show that the causes of 
action arc identical. Upendea Dal Mttkebjee r. 
Seoeetaet or State toe India 

tI.L.B_., 20 Calc,, 716 

134. Civil Procedure 

Code (1882), s 43 — Transfer of Properly Act, 
s. 85 — Ejectment suit hy a mortgayor^.i vendee 
against the purchas’r under a mortgage decree — 
Subsequent suit to redeem. — Certain land mortgaged 
to A was sold to 13 . A brought a suit on his mortgage 
without joining JB as a pai-ty, obtained a decree for 
sale, and became tlie purchaser under tlio decree. A 
then sued to eject him praying for a declaration that 
the sale was not binding on him. The suit having 
been dismissed, he now sued to redeem. ATeWthat j 
the suit was not barred under the Civil Procedure I 
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CLAIM — continued. 

Code, s. 43, and the plaintiff was entitled to redeem. 
Kuppit Natudd V. Venkatakeishna Reddi 

[I. L. E., 20 Mad., 82 

135. — Civil Procedure 

Code ( 1882), s, 43 — Suit for money by mortgagee 
against sons of a deceased judgment-debtor — 
Former suit on mortgage against father. — A per- 
sonal decree on a mortgage was passed against a 
Hindu (the mortgagor) and his tivo sons on the 19th 
October 1877. The decree provided for payment of 
the secured debt in various iuatalments 'by May 1895^ 
The mortgagor died iu 1883, having discharged part of 
the debt. The decree-holder having attached certain 
family property iu execution, the mortgagor’s two 
younger sons, who had not been horn, at the date of 
the above decree, objected that their shares wmre not 
liable to attachment. This objection prevailed, the 
Court expressing the opinion that the matter in con- 
troversy should be determined in a regular suit. The 
other defendautsin the suit of 1877 bad both died in 
the interval, one of them leaving infant sons. The 
decree-holder (in wffiose sole name the mortgage stood) 
now sued the sons of the mortgagor and their infant 
nephews for the payment out of the family property 
of all the unpaid instalments. Held that the 
plaintiff was not precluded from maintaining the 
suit agaiust the sous of the mortgagor by the Civil 
Procedure Code, s.- 43. Ramatta d. Venkata- 
EATNAii . . . I. L, E., 17 Mad., 122 

186. — Civil Procedure 

Code (1582), s, 43 - Suit for specific perform' 
ance of a contract of sale and to execute a sale- 
deed Sale-deed subsequently executed hy the 
Court under s. 262 of tlie Civil Procedure Code — 
Suit on sale-deed to recover possession. — 
The plaintiff, claiming specific performance of a 
contract of sale, sued the defendant to compel him to 
execute a deed of sale, alleging that he had paid the 
purchase-money to the defendant and had obtained 
possession, but was subsequently dispossessed. The 
plaintiff had claimed the value of standing crops or 
damages for the same. The Court found that the 
plaintiff had paid the purchase-money, but had not 
got possession, and ordered defendant to execute a 
deed of sale. On failure of the defendant to do so, 
the Court executed a deed of sale in plaintiff’s fa\our 
under s. 262 of the Civil Procedure Code (Act XIV of 
1882). 'I'be plaintiff thereupon brought tlic present 
suit to recover possession on the strength of tlie deed 
of sale. Defendant pleaded that this second suit 
was barred under s. 43 of the Civil . Procedure 
Code. Held that s. 43 was not applicable and did 
not bar the present suit, because the alleged cause of 
action was not the breach of the contract, but a now 
and distinct one arising from the deed of sale which 
the defendant had contracted to pass. Rathu 
Pakdd r. Bddhu Bhika L L. E,, 18 Bona., 637 

137. Civil Procedure 

Code (1882), s. 43 — Decree for sped tic pf 
formance of a contract for sale oj land — Sub- 
sequent suit for possession. — The defendant having 
agreed to sell laud to the plaintiff, but failed to 
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execrate a conveyance, the plaintiff sued for specifie 
performance and obtained a decree and tte Court 
executed a conveyance of the land to him Benoar 
sued for possessicn. Stld that the nght to posses- 
sion having arisen at the same time of the nght to 
the execution of a conieyance, the amt uas iiot 
maintainable ^>athu Pandu v Sudkv Shxka, 
I L S ,18 Bom , 537, distmgraished I^asata^ia 
KATIBATAS 1 KANDASAMI GOtTHBAB 

[I. Xi R , 22 Mad , 24 

138 ^ ^ — Ctnf Procedure 

Cade (18S2),t 4S~Apphco-i^onJ‘orteaveto»ue «m 
fortnd pauperis — ApplxeaUon rejected — 

auti for same relief — S 43 of the Code of Civil 
Procedure would not apply so as to bar a subseqaent 
suit where the to called previous suit was not & 
tegular suit, but an application for leave to sue 
t» formd pavperta which was rejected Nabaiit 
S iKQH V Jaswakt Snron I. It R, 21 All , 859 

139 ■ Ctttl Procedure 

Code (18S2J, a 43— TPjoZa e^aim tn respect (fcauae 
of action — Slortpaje — Bedempiion Mortgage 
aued on not proved — Admiaaton ig defendants 
of mortgage Tight — «u>Z on admtsstons — 
In a previous suit plaintiff bad sued to redeem a 
kanom of 1859 The kauom not being established 
the suit failed At the time of bringing the suit, 
plaintiff was aware that the defendants in possession 
had in various documents admitted that they were 
kanomdars under the plaintiff s predecessor m title 

’ On the plaint ff now bringing a suit based on the 
admissions referred to -^Eeld that i laintiS could and 
should in the ) revioua suit have based liis claim m 
the alternative on the admissions instead of conffniug 
that suit to the specific mortgage which he failed to 
prove Having chosen to take the course which he | 
did he was barred from bringing a fresh suit by 
8 43 of the Civil Procedure Code as is must be | 
taken that be abandoned or relinquished his claim on 
the ba>is of the admissions when he brought his 
first suit on the kanom specifically alleged AnsAna 
Pillax V Pangasamx PtUoi, I L E , 18 Mad 
462 referred io Bakoasavi Fiixai t Rbibrna 
P TT.T.A T X 1< R , 22 MbA, 259 
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[I. D. E., 19 Mad., 423 
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See Special or Second Appeal— Orders 

SUBJECT OR NOT TO APPEAL. 

[I. L. B., 24 Calc., 774 
I. D. B., 21 AIL, 291 

to take fresh, evidence. 

See Privy Codncil, Phaotioe op — Eesiis- 
sroN OF Case to India, 

[I. L. B,, 3 Calc., 646 


1. POWER OP REMAND. 

1. — — - — Appellate Court, Bower of— 

Power of Court of special appeal —Irregular 
order — Civil Procedure Code, 1850, ss, 351, 354, 
and 355. — A Coin't of special appeal has indirectly the 
same powers as are vested in a Court of regular 
appeal by ss, 351, 354, aud ;i35, Act VIII of 1859, in 
respect to a wrong order passed by a lower Appellate 
Court. WuzEEE Ali V. Kalee Coo.\iAR Chhoker- 
BDTTY .... IIW. B„228 

Contra, s. 354 relating to trial of additional issues 
is only applicable to I’Cgular appeals. Kebdl 
Kisben Mozoomdar 11. Ambala . 7 W. B,, 326 

Kali Khisto Tagore v. Jddoo Lal Mulliok 

[24 W. R., 20 

* 

2. Special appeal— 

Act Vlll of 1859, s<t. 351, 354, and 355. — lu a suit 
on a bond executed under a mukhtarnamah, which 
was not produced, the Court of fii-st instance admitted 
secondary evidence of it, and decreed the suit. In 
special appeal, the High Court was of opinion that 
the secondary evidence had been impropeidy admitted, 
and therefore the decree in the plaintiff’s favour 
could not stand. Upon this it was contended that 
the suit should be dismissed, as tbe Court healing a 
case in special appeal had no power, under such 
circumstances, either to remand the case or to call for 
additional evidence. Seld that, although the powei's 
conferred by ss, 351, 354, and 455 of Act VIII 
of 1859 ou the Court of regular appeal are not 
directly given to the Court of special appeal, yet the 
Court, when it found the order of a lower Appellate' 
Court was wrong, could point out the error aud 
direct the lower Appellate Court to make such order 
as would rectify the error. Azdb Ali u. Kali 
Kdmar Chtoeerbutty . 2 B. L. E., A. C., 315 

3. Remand order — 

Civil Procedure Cade (Act X of 1877), s. 562 . — An 
Appellate Court has no power to remand a case 
except under the provisious of s. 562 of the Code 
of Civil Procedure. Mpditn Mohun Poddab v. 
Bhaggomanto Poddab . 1. 1,. E,, 8 Calc,, 923 


REMAND— oonL'««ed. 

1. POWER OP REMAND ~cua/ni«ed.' 

“ ' ~ Local invesiiga- 

tion. — Aa Appellate Court is not competent .to 
remand a case for re-trial after a local investigation. 
Jeebdn Kishen Roy v. Dwabeanath Roy Chow- 
»HRr . . . . W. B„ 1864, 363 

5 , _____ — ^ Powers of Courts 
of Jirst and second appeal — Civil Procedure Code, 
1882, ss. 574, 578 . — Observations by Mahhood, J., 
upon the distinction between the duties of the Courts 
of first appeal aud those of the Courts of second 
appeal in connection with the provisions of ss. 674 
and 578 of the civil Procedure Code, aud with the 

_j-emand of cases for trial de novo. Bam Xarain v, 
Bhawanidin, I. L. R., 9 All., 20 note, and Sheoam- 
her Singk v. Lallu Singh, J. L. R., 5 AIL, 14, 
referred to, Sohawan v. Habit Nand 

[L L. R., 9 All., 26 

6. Civil Procedure 

Code, ss, 562, 564— Suit.”— S. 562 of the Civil 
Procedure Code authorizes a remand only where the 
entire suit, and not merely a portion of it, has 
been disposed of by the Court below upon a preli- 
minary point. Bansvabi Lal r. Samman Lal 

[I. L. R., 11 AIL, 488 

7, Decision of 

lower Cotirt not confined to preliminary point— 
Civil Procedure Code, s, ”562 . — Whei’e the Deputy 
Commissioner of Naini Tal decided that a suit was 
barred by limitation, but at the same time also camo 
to. a definite decision on each of tbe other issues, 
and the Commissioner in appeal, se'tting aside the 
finding as to limitation, remanded the case under 
s. 562 of the Code of Civil Procedure, — Seld further 
that the suit between the parties not having been 
confined by the Deputy Commissioner to the preli- 
minary point, it was not, under ss. 562, 564 of 
the Code of Civil Procedure, open to the Commis- 
sioner to make an order under s. 562. Hafiz Abdul 
Rahim v. Khan Habi Raj Singh 

[I. D. R„ 22 AIL, 405 

8. Civil Procedure 

Code, ss. 562, 564 — Illegality of rpmand in contra- 
veution of s. 564 — Construction of .statutes --Dislinc- 
tion between affirmative commands and negative pro- 
hihitions — Irregularities and illegalities . — Where'' 
a Court of first instance decided a suit, not upon a 
preliminary point so as to exclude any evidence of 
facts, but upon the merits, aud upon all the evidence 
tendered and issues framed, — Seld by the Full Bench 
that, with reference to ss, 562, 564 of the Civil Proce- 
dure Code, the lower Appellate Court had no jurisdiction 
to remand the case under the former section, and that 
both the remand order and all proceedings subsequent 
thereto were ultra vires and illegal. As a principle of 
the interpretation of statutes, a distinction must ho 
drawn between cases in which a Court or an official 
omits to do something which a statute enacts shall bo 
done, and cases in which a Court or an official does 
something which a statute enacts shall not be done. 
In the former case, the omission may not amount to 
more than an irregularity in procedure. In the 
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1 POWER OF REMAND— cofK.nu^i. 
latter, tlie iloing of the prohibited thing Is ultra v>re» 
and illegal, and therefore without ^unadiction Ra* 
MEIHTfR hiKon i. Sheodi*! Sikqh 

[LL R., 12 All, 610 

0 Cit»i Procedure 

Code, e 5^2 — Cioil Procedure Code Amendti>e»i -dct 
(Vll oflSSy.e 49~'’Prehminorif It is 


iDg a 1 ^ opinion on the ether issues BauaCBAIisba 
J oiBQit Hazi Kassim I Ii. H , 10 Mfld , 207 

10 CmxI Proteittre 

Code, JSS2, It 562, 568, S6S -—The defendant in a 
suit on a mortgage applied, on the day fised for the 
hearing for an adjOun ment on the ground of illness 
Her application was refused and the Court heard the 
case ex'parte and passed a decree for the plaintiff 
The defendant appealed to the District Jndge, who 
Tfiversed the decree and remanded the case, on the 
ground that the defendant’s application for an ad* 

A Vao » toA On anfn»sl 


I 502 but ought to have proceeded under 83 5C8,&C9 
PARrATitEAirsAB Doboashakeab V Bit Natal 

[1. L. E., 17 Bom , 733 

11. Citi; Protedure 

Code, Chi XLl, SLTI, ts 540 587 — The sec 
tions in Chs \I>I and \LH, Civil Procedare Code, 

1 * , * *>,A A. A< u thn rilW 


12 



Cieil procedure 


inserting the exact boundaries of the land on which 

4« ’ i 1- ™ TT,tA *1 rtr*ler 


tionwas nticisiuri, vue uisiiick o ua^e sirnuu, »» 
sent down an issue ou the point for trial under t 6C6 
of the Code Kbisukaya Naviha r Pahcho 

tl. L B , 17 MaA, 187 
13 Cjril jPr<K«f*re 

Cod»(Ael XIV of 1882). St 562. 666 —In a suit 
for rcco>fry of mesne profits subsequent to the date 
0 f salt broopht by j lamtiff for recovery of possctsiou, 
the^Miinsif found that defendant was not *n 


REMAUD —continued 

1. POWER OF REMAND-coafmsei 
possession, and the Sabordmste Jncl'c on appeal 
reversed the decision and remanded the case under 
t. 562, Civil Procedure Code, for the determination of 
the question o! the amount of mesne profits Held 
that 8 562 was not applicable, an I that the remand 
ought to haiD been made under s 566 Eaua 

CumniiAZi r MoHijiSiNon IC. W U., 840 

lA Suit tried out 

Court of first msfanee—Ctctl Proceitire Code,IS32, 
tt 562, 55S — When a Court of first instance has 
tried o it a suit, the Appellate Court has ro ]arisd\c« 
turn to make an order of remand under s 562. Civil 
Procedure Code, but if a new issue has to be tried, it 
should proceed under s 566, Civil Procedure Code 
Bam Das SfOKCAt. r Indeduoivi Dasi 

[3 0 W. IT , 326 

16. Cittl Procedure 

Code (1882), s 562 — Court to toAieX reoiand must 
he mode —When a amt is not disposed of on a pre 
liimnary point, it is not competent to a Court of 
appeal under s 562 of the Code o* Civil Procedure 
(Act MV of 1882) to remand the case for a fresh 
trial The section moreover, contemplates a remand 
back to the Court which first disposed of the snit.and 
to no other Court PAI SuBl MajIrAJba r Maoak 
LAL SHAlSnABKAB I. L R , 19 BotQ , 303 

16. Pemond o/Cflsi 

not fried on preliminary issue—Cttil Procediirs 
Code (1'>83J, i$ 562 and 37^— /rreyufari/y affect 
inf the merits —Where a District C «rt reversed 
the District Slunsif’s decree and remanded the case 

• *“ . r, , 

« • ‘Id further 

fected the 
Code, was 

inappiicaoie, MALLikAKJunA r tAiusMSTi 

[1. L R, 10 Mad, 479 

17 ^ ■ .1 ■ — . Cicif Procedure 

Code (1882), » 6G2— Diifflusuf of s«if for iranf 
of cause of nction — Where a District iluusif, without 
entering into the merits of the case dismissed a suit 
on the ground that the plaiutiffa ha<l no cause of 
action, and on appeal the Appellate Court reversed 
Ilia decree and remanded the case, JTefrf that the 
suit had been disposed of upon a preliminary point 
witbiu the meaning of s 5l>2, Cml Procedure Code, 
and that the remand was right Ka'iaKAMUAL o 
Banoaciiaeiar L L B., 20 Mad , 26 

18 — C«ri/ Procedure 

Code (1632), st. 562 56i. ant dCG-Ilefn al of 
Court of fist instant e to record eriden e tendered 

Befus tl of Appellate Court to record addihonal 

.... . r*, « rr.^L 

■ ■ m 

, ■ • ■ . • 'fied 

I . - ■ ■ the 

I plaintiffi declined to record the evidence of the wit- 
nesses tendered by them TTie defendants appealed. 
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B-EMAITD — continncd. 

1. rOWEB OF DEMAND -ron^rtKCff. 

nigh Court, it wns held that, though there was no 
section of the Code of Civil Pioceditrc strictly appli- 
cable to the circuinstauces of the case, the Court was, 
notwithslaudiug s. 55 1 of the Code, warranted ca; 
dehilo jusiUioi in setting aside all proceedings of 
both Courts below and in directing tiic Court of first 
instance to re try the case, admitting all admisBiblc 
evidence which had previously been tendered to the 
Court of first instance and which that Court had 
refused to record. DuaoA DiuaIi Dab c. Akohaji 

[I, L. E., 17 All., 20 

19. Civil Proved tire 

Code flS''2J, s, tJGG Insue vof dtaposed of lit/ ilic 
loivcr Appellofe Court — Procedure . — In a suit for 
money duo under a bond, the plaintiff tcndired 
three witnesses in the Court of first instance to prove 
execution of the bond. That Court, having examined 
one of such witnesses, declined to examine the others, 
being satisfied on his evidence of the genuineness of the 
bond, and passed a decree in favour of the plaiutitf. 
On appeal by the defendant tlio lower Appellate 
Court disposed of the sole issue in the appeal, viz., 
oxocnllon or nou-cxccution, in the following words: 
“ I do not think the claim made out by the plaintiff 
on Lis own evidence.” Held that, under the circum- 
stances above described, it was competent to tbc High 
Court in second appeal to act under s. 5GG of the 
Code of Civil Frocednre and refer an issue as to the 
execution or nou-cxccution of the bond in suit to the 
lower Appellate Court, that issue having practically 
not been tried at all by the said Court. Kanhai Lai 
V. Jiloncraili Pant, Wei-klp Koles, All. flS04J, 19 ; 
Madho Singh v. Kashi Singh, I. L. P,, 11 All., 
342 ; and Jlurga Lihal JDas v. Anoroji, 1 L, P., 17 
All., 29, referred to. Ganga Frasau r. Lai. Baha- 
dur Singh . . . I. L. E., 17 All., 117 

20. Civil Procedure 

Code (18S2), ss. 562, 564~Ex-parle decision in 
Court of first inslance after heoring plaintiffsl 
evidence — Order Iq Appellate Court reiersing 
decree and remanding suit for decision after hearing 
further evidence — Validifg of such an order. — One 
of three defendants failed to "appear at the final 
hearing of a case at the Court of a District Jtlunsif, 
and the other two, though they appeared, adduced no 
evidence. The District Munsif, after hearing wit- 
nesses for the plaintiffs, passed a decree in their 
favour as prayed. The absent defendant applied 
unsuccessfully, under s, 108 of the Code of Civil 
Procedure, that the decree might be set aside, and 
then appealed to the Subordinate Judge, who reversed 
the decree and remanded the suit for decision after 
taking such further evidence as the said defendants or 
other parties might produce. On its being contended 
that, under ss. 562 and 664 of the Code of Civil Pro- 
cedure, the Subordinate Judge had no power to 

' remand the suit for re-trial , — Seld that, notwith- 
standing ss. 562 and 564, an Appellate Court has 
inherent power, in such a case, not only to reverse a 
decree passed on evidence given by the plaintiff onlj', 
the defendant being ex-parte, but also to direct a re- 
trial of the ease. Pebumbea Nayab t'. 'Subeah- 
JTANiAN Pattae . . I. L. E., 23 Mad., 445 


EEMAilTD — continued, 

1. POWER OF DEMAND— 

21. — ■ Order reversing- 

decree of lower Court on a< count of exclusion of 
evidence.— k trial took place in the Court of the 
District Munsif who heard evidence, decided issues, 
mid passed a decree. On appeal, tlic Subordinate Judge 
reversed the decree and remanded the suit for re-trial, 
on the ground thiitcertain documentary ovidencew'hich 
had been tendered by a defendant had been excluded, 
and plaintiff's witnesses who had been cited in the list 
had not been examined, Reid tliat s. 562 was not 
applicable to such a case: that the jwoper course for 
the Subordinate J udge to take was to act either under 
6, 568 or 5G9 by himself taking the evidence which 
he considered had been wrongly excluded, or to direct 
the Munsif to take it. Perumbra Nagar v. Snbrah- 
manittn Patinr, 1. L, P., 23 Mad., 445, distinguished. 
Skshan Pattar r. Sbbhan Pattae 

[L L. E., 23 Mad., 44T 

2. GROUNDS FOE REMAND. 

22. Error inlaw — Civil Procedure 

Code, 1859, s. 372 . — To justify a remand, it must be 
shown that the lower Court has committed gome error 
in law, or that the case comes in eome other way 
witliiu the terns of s. 372, Civil Procedure Code, 
llHElSH CllHNDEB SllAHA V. ITHRISH ChHEDER 

PAD! 25 W. E„ 325- 

23. Prroneous deci- 

sion of first Court — Civil Procedure Code, 1859, 
s. 354. — Whore a Subordinate Judge’s decision in 
appeal was not a right decision (bis orders having 
been impossible of execution), the District Judge was 
held to have been empowered, under Act VTII of 
1859, B. 354, to send the case back, after fixing 
an issue, for a finding. Umee Abt r. Rhwzah Abt 

[23 W. K., 347 

24. — Decision given when Court 

was closed. — The fact that the decision of the 
Court of first instance was passed on a day when the 
Court was closed docs not necessitate the lower 
/.ppellate Court remanding the case. Waebish 
Aiix r. LaiiBa Raxi Shahate . . 1 Hay, 19T 

25. Dndervaluation of suit — 

Pre-emplion suit. — Where a pre-emption suit w’as- 
valued at H.Sl, though the consideration was B2,000, 
the High Court, in special appeal, refused to remand 
the case to enable plaintiff to make up the deficient 
stamp duty, Mewa Labl v. Beharee Laib 

[14 W. E., 195 

20. Addition of parties— 

fion of application to make interrenor a party — 
Act X of 1859, s. 77 . — Where a Deputy Collector 
rejects an application by a third party to interveue 
under s. 77, Act X of 1859, a Judge has no jurisdic- 
tfon on that party's appeal to remand the case to the • 
Deputy Collector for re-trial, W'ith directions to make 
the intervenor a party. Khondkab KEEAETOOBirAH 
V. Mamohed Kabeb . , ' . 9 W. E., 346- . 

27. Question as to 

validity of alienation — Improper remand hy Appel^ i 
late Court. — M, a Hindu widow, executed a deed ot 
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— continued, 

2 GROUNDS POB BEMAND-co»f»«K««f 
usufructuary moitgage luJ’s favour, the ptopwty 
hj pothecated being the separate property of her hus. 
band in which she only bad a hfe-interest On the latter 
applying for mutation of names, B ohjtcted that lie 
was in proprietary possession under a deed of gift 
executed by M, and the objection was allowed In 
Tirtne of a clause m the deed of mortgagethat, in cage 
any demand was made in respect of the property 
within the mortgage term, the mortgagee was entitled 
to sue for the mortgagc*moncy notwithstanding the 
term had not expired, J sued to reco\er the money 
perly B, la 
of the mort 
d that it Was 
him, the next 

reversioner to the property, there being no legal 
necessity for the alienation The lower Appellate 
Court held that the mortgage was \ alid as against the 
deed of gift but mvaiid as agamst tie next rever 
sioncr Piniling that B w as not the next rei ersion^r, 
it remanded the case to the Court of first instance, 
with iiistructiens to make certain persons nlio h%d 


‘iuu rejicieu, ueieiiuauu lu iiu suu, as aisu aiv v 
{ersors uho might claim to be near heirs aud to 
determine as between them who was the next rever 
Bioner and to farther determine whether such next 
’ ’ 11V - „v. ~ e „ , 


BEMAND — conftnued. 

2 GROUiiDs FOB REMABD— continued 

29 Examination of witness — 

Jppltcalton to hare icttnea examined — Omission 
tomaie order — UTiere in the first Court the defen- 
dant applied for a witness to be examined, but no 
order was made on the subject and on the case coining 
up on appeal, the Appellate Court on itsnotice being 
called to the omission, remanded the case to the lower 
Conrt to entertain the application, — Held that there 
was nothing illegal in such a remand though the 
remand sections of Act Vlllof 1859 did not expressly 
apply to it BoKOstiLEE Ceuen Mvtee r Hariz- 
VDVses 13S I B.,247 note; 12^.5,317 

30 Befusal to stem- 

mon Ktinetset — If a defendant's case is not closed, 
he has a right to have his witnesses sutnii oned and to 
get an opportunity of producing them if he can d ) so 
m time Where such njit was refused to a defen- 
dant by the first Conrt, and Ins objection on that 

- * » . -i 

• fur 

• . * i e 

■ . . V 296 


31 


It was held that the suit was inpioperh remanded, 
and the Court decreed J’e claim in respect of the 
property BtiAsi Sisan r Jai Kiseek Das 

[7N.W.,203 

28 — — Order of remand 

•— CiriZ Procedure Code of ISSi), »s 5li2, 

564, and 66b — Addition of neceetary parlte* not a 
around for remand on a ftrit appeal - Where a 

- f c I - i J 1 ~ «i » r-,. -* 


W , au mijA 

92 Local inquiry, Order for— 

CtiiZ Proetdure Code, JS69, tt 851 854 Purther 
ettdence —A Jnd„e on appeal in a suit to open roads 
leading to a lotce, expressing an opinion that the 
farts had not been su^cienily asrertaiiied dirrctcd 
a further heal inquiry to be made, and remanded 
the Case to the lower Court tn be again decided there 
after such local inquiry Held that he had no 


im VUC UlllllS, UU I i iiu VMV w 

was not based, was not before the High Court 


course lor ttic tower Api iiisie cuun nourii luiit- i/mi 
to join the parties whom it found to be nrccssary,aDd 
then to raise ihe proper issues as between the plaintiff 
and those parties, and, if nr cetsary, to refer the iMon 
to tbe Coort of first instance for trial under a tCC. 
Gamise Beieaji Jcvisae t Bejkaji Kbiewa 
JcTKEAR • • » L Iv R., 10 Bom., 388 


the reference not being of an Mine framed b\ the 
Appellate Court under s 54 NrynocooiiAR Bix. 
BEBJEs r Babbt . Harsh , 121.1 Hay, 260 
33 Ifecessity of further evi- 

dence— CinZ Procedure Code, 1S59, *t 851, 853 
— Cae*t Xeard toyetier —Quare—Whilhcr, tmilcr 
as 351 and 352, Act Till of 1859, when several 
cases arc tried together, remand can he allowed for a 
new trial, on the ground that the pUintilfs evidence 
had not been completely heard, and tliat it was on 
error In tbe Court below to determine all the cases at 
once S^APDEVr Tonr, VlMAT A Co. 

[7 W. E., SIS 

34, Befect in pleadings— 
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TtEHAISTD — condmted. 

2. GKOlIKDS FOE EEM-VED-conftnuerf. ; 

taken in the Courts below, tbc lligb Court wonM not 
remand the rase to Inquire under which cl.ass of bastu 
land the subject-matter of the suit fell, nor entertain 
the p-'iut of jurisdiction oi\ nppcjrl. ICxistmi'A 
JounvAKPAii r. Mo^•onIEFr 

tSB.L.E., A,C., 283 

S. c. EYMOOnUEK JOATvI'AU !\ MOXCRIEVF 

[12 TV. E„ 140 I 

35. Defect in plaint - Cin 7 Pre- 

ctdtire Code, JS59, s. S54 . — VTure there is a defect 
in thcullegatiens in n plaint and the subject -mat ter of 
the absent ailccation has not been tried in the Court , 
below, the proper course is for the Judge to frame 
an issue, and refer it to the lower Court fer trial 
untlcr Act VIII of ISoS, s. sr>4. KASSEryArxH ’ 
AIooe c. IIrE.iooKissA Hilnrslu, 10S: IHaj-, 467 i 

36. Omission to settle issues — • 

Eenand for re-lriat . — Where no issues have been i 
settled iu a suit, the High Court will rernatu? the ; 
case for re-trial. JoGESUrn Eae r, Dooi.rx Eae 

[2ir. TV.. 183 . 

87 . Omission to reuse material 

issue — Sniffer arrears <f rent — Parites . — A eiu.e 
was remanded for ro-trial on its merits because it was 
found, on special appcsd, that nwtcrial error had been ‘ 
committed iu consequence of the omission on the ! 
part of the lower Appellate Court to frame issues 
between the parties, e.ff., the suit being for arrears • 
-of rant, the issue inter oUd whether the pLaintilTs. • 
who were slmrcholdcrs with others, were entitled to ; 
ol.aim the fraetiorr of the rent for which they sued. ! 
Sbeo Sahoy 8ixgu r. BEcnrx 8 ixoh 

[22TV, E., 31 ; 

SS. - Improper demand \ 

bv Appellate Court — Haisinp fresh issues. — ^.4 sued | 
to eject a raivat cn the ground of his holding over > 
after the term of his pottah had expired. The raiyat 
denied that he had ever held under a pottah from A, ‘ 
-and allc-ged that the jotc belonged to jB. PlaintiS's ; 
allegations were fonud to he false, and his suit was ; 
dismissed. The lower ppellate Court directed 3 to . 
he made a defendant, and remanded the suit to have ; 
the qnesti 'u of ownership tried between A and S, at ; 
the rame time anreoing n hh the Court of first instance > 
that the allegations in the plaint were false. - He’d ; 
that the lower Appellate Court should have dismissed j 
the case, and was wrong iu so remanding it. Per i 
CmrsTSCrEAM, J. — ^The right of framing new issues j 
arises where the issues framed are insutRcient to . 
dispose of the matters raised in the plaiut. i?am . 
DSim Khar. v. Paradhun Pitramnnik, P 3. 3- 3.. ; 
107 r. te : 12 TT. R.. 404. cited and distinguished. ; 
EHOOBrx Bass MrAmrii r. BtLAsanroxEY Dassee * 

[1C.D.E«415 I 

39 . Demand on point raised on ] 

issue iu lower Couvt. — A rase ought not, as | 
a rule, to be remanded upon a point which has heen 5 
framed as an issue by the Court below, and brought i 
to the attention of the parties, and where they hare | 
failed at the trial to give any evidence upon it. Baai j 
Peosau r. Abdtje KAEnr X. Ij. E., 9 All., 518 i 


EEMAKD — continued. 

2. GROUNDS FOR REMAND-conffnued. 

40. "7 riTp' Eaising fresB issues— 

pellafe ^-^^;erence c/ tssats for ir!aI.~An 

Appellat*^ uour. c.aj^jjQi reinand a case for trial with 
instrnctiA's to framo new issues. It may refer any 
issues for trial by the lower Court, whose finding and 
evidence are to be rctnnied to the Appellate Court for 
a final decision. Chcxheexath StrsMA v. Eoma- 
XATii .<rr.x'A , . . . ITV. E., 69 

41. Appellate Court 

— Pefectire or insnj/icier.f issues.—v. here no prelU 
minary point has been wrongly dedded by the Court 
cif first instasice, and no evidence has been excluded, 
and the Appell.itc Court considers the issues nerer- 
thikss to have bc-cn defective or insufficient, it is the 
duty oi the latter not to remand the- case, but to re- 
settle tbc issues and to determine the case itself. 
FmEHOoi-iAn r. Oomdaxissa Bibse 

[14 TV. E., 69 

42. Ciril Procedure 

Code {1SS3J, ss. 562 an-i 565 — Illegal order of 
remand — DrJp of Appellate Court tr’en fresh 
parties or additic n cr air.endeaent of issues is r,fces~ 
sarp. — In a suit by morf gige-es to redeem a prior mort- 
gage, issnes were framed and tried and disposed of in 
favour of the plaintiffs as to the questions uhethtr 
the plaiutifi-’.^ mortgage was valid, whether the mort- 
gage sought to be redeemed had been discharged, and 
Tvhetner the sail was barred by limitation. The 
Court of first appeal was of opinion that these 
questions had no: been piropcrly c^msidered, and set 
aside the decree for the jdaintifis, and directed that a 
fresh trurl be held, certain fresh parties being brought 
on the record. Held (1) that the order of remand 
was illegal, there being no imoper gr. nnd for it under 
SS, 562 and oOG of. the Code of Civil Procedure; (2) 
that the lower Appellate Court should ha^e joined the 
pcrso:is necessary for the suit, and shcnld have so 
altered or added to the issues as to raise ail qncstioiH 
piToperly arisiuer, and should have referred them for 
trial to the Court of first instance, KEir AlriA- 
CHEsi Natab r. Chexdc E Ii. E., 18 Mad., 157 

43 . Trial cn erroneous 

issues— A ppellate Coarl. — Where the Aluasif, act^ 
erroneously, forced the phrintlffs to amend their plaint 
and, in. consequence of that amendment, the Alunsif 
also amended the issues and tried the suit on an 
entirely erroncoas issue, the Judge of the Iowct 
Apipiellatc Court, as a Court of equity, should, of his 
own motion, have sent tlie case back to the JIuus-.£. 
directiag him to try it on its merits, and pointing out 
that he had taken a wrong view of the law. GrBU 

Peashaj> Roy c, Ras M ohitx Mwkeopadhya 

p. C. Ii. E,, 431 

44. -i: Wrong issue 

framed hg loicer Colt ' — Finding in fudgment on 

point raised ig .correct issue. — Where the lower 
Appellate Court framed a wrong issue for decisrou. 
bat it appeared from its judgment that there was s 
finding on the point which would have been raised if 
the corrscl issue had been framed, the High Court in 
second appeal refused to remand the case fer s new 
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DEMAND —continued 

2 GROUNDS FOR REMAND— ooHhsufrf 
findmg on that issue ViSHNtf RAMCHAiffDEA r 
Gane&h ArpAJi CflAPUnAEi 

[I. L B., 21 Bom , 325 

46 — ■ — Illegal temaneZ 

— Ctvti Frocedure Coir, 1S59, s 35J — In a enit for 
a Acdarati'm ol p\aintiS s ti le to and possessiOTt of a 
share of certain property she alleged that her title 
was den%c(l by purcl ase from one R, who held und^ 
■& deed of gift from T, the wife of the original holder 
Defendants case was that their title ivaa derived 
from the three grandsons of one ^ JT by his dinghter 
C, The first Court dismissed the suit considering 
that the defendants’ title was proi ed, and that / was 
not competent to dispose of the properti by gift to 
plaintiff’s vendor The lower Appellate Court 
hading that it was not satisfactorily proied that the 
defendauts’ alleged three vendors were really the 
daughter’s sons of R K, remanded the case for a 
finding on that issue Held, with reference to 
B 354 Act VIII of 1S59, that the order of remand 
was illegal BTraosooNDraEE Deaii t Unko 
P oonvA Debu 11 W. B, 550 

48 — Ctrtl P'oeedure 

Code a 556 — The karnavan of a tarnad in 

Malabar sued to recoi er property acquire i by hu 
sister (deceased) and now in the occupation ot the 
■defeodautg her children ihe parties were MapiUas 
The defendants pleaded (i) that the property bad 
been gi'^en lo them and their mother jointly , (3) that 
their mother was not governed by hlainimikkatayam 
law The Court of first instance fouud the first men* 
tioued pica to be good, and dismissed the suit, and 
also found that the tanily was governed hy Maruuiak 
katajani law The Court of first appeal dissented 
from the above finding as to the hrat plea and, 
ivithout deciding the second point, remanded the 
case for the trial of a general issue as to the mode 
of devolution of self acquired property m hlarumak* 
katayam MapiUa fannies in North Ualabar, aud 
ultimately it dismissed the suit on that issue Held 
that the order of remand was not one which eh >uld 
have been made under the Civil Procedure Code, 
j 566 and the proceedings taken under it were 
irregular Iieika Paebsuaii e Ktttti Kukdamed 
[II, R , 17 MacL, 69 
47 Dismissal of case on point 

not arising— Suit under t 230, Cittl Irotelure 
Codf, J''59 Wheae a lower Appellato Court found 
that a suit falling substantially under s 230 Act 


remanded the ease to the first Court for Inal and 
decision under that seciiuu Saoib UnSK r Rau 
L ucKHEE CiiowDnuAUf . . 10 "W. B , 438 

43 Hetnand for further evi 

’dBliCB— Civil Procedure Code, 2S59,«* 3o2 35i — 
Jfefd by Jacksov, J whose opinion pre\aile«l) that 
wliere a loner ApjtH’te Court is of opinion that 
further evidence sfioild be taken, it may take snrt 
cvndeneo itself, or require the first Court to d i so but 


EBltAlTD — cow<«HM«f 

2 GROUNDS FOR REMAND— tfon^.n. erf 
it u not competent to remand a case fora second deci. 
siou npon any of the issues snch a course bcii g for 
bidden by s 352, Act VIll of 1859 Held by 
Mabebt, J (dissentirg) that a lower Appellate 
Court has power under s 354 to send back a case for 
tral upon an issue not tatvafactoTvIy tried by the 
Court of hrst instance Uubiea CnnKM Mciibiil r 
RAUDHirir Mohdsbib IIW B , 35 

49 Remand for re trial on 

particular issue — Imj>roper remand ~ CieiJ 
iroeedure Code, IS77, t> B52 566 567 — heeinon 
by lower Court on tbe merilt — A decree in a sujt 


of the Civil ProcedurB Code remanded the cate 
for tml upon that issue Held that the order revers 
ing the decree and remanding the case for tnal < f the 
issue was improper, and that the proper course for the 
Appellate Conrt to have taken was that laid down by 
ss 566 and 667 of the Code JIoeuvd I ab c. 
HuEncinuiin Nabais Sinqu 12 C I, B, 138 

50 — Obscurity In judgment— 

Affirtning yudgmtnl of lotrer Court here an 
Appellate Court has considered a case and romo to 
the same conclusion as t e Court cf first instance, 
occasional obscurity lo the judgment of the former 
dots aot constitute a proper gron id for a remand 
BbOJO NATU SeS c bOOEJA KaKT ’36V 

t26W.E,276 

61 Omission to try ground of 

appeal taken— /JerieiD of jttrf^wenf Uhere a 
gr uod of appeal stated in the written memorandum 
1 $ not alluded to when the appeal comes on for bearing, 
t> e Cunrt is not at fault if no decision is passed upon 
It If having had his attention called to it a Tudgo 
fails to decide such point, the proper couno for 
the psrticB aggrieved is to ask him to review hU 
judgment In neither case is the omisaion ground for 
remacd on appeal 1 ffsoop All CJihwnnjir c Fr 
ZOOIII83A Kanooie Obowsubaik 15 W. B, 306 

62 Omission to decide pomt 

raised— issue, though tnjlxng, Jejt undfided — 
Where the lower Courts have come to no decision on 
a point raised, the plaintiff iii special appeal has 
a right to a remind f r tlio point t) bo tried 
cveuthoa^h very trifling Mhuce AlfAVCT Ati r 
Ueeoo Pa868 ESW B , 140 

63 Improper reception of 


priety, disposed of under snch circumstanecs without 
a itnund are th sc where, lndepv.n lently of the 
ertd<iice improperJv admilfol Ihe lower CenrI baa 
apparently arrived at its rooelnsioni up^n other 
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REMAND —contimted, 

2. GROUNDS FOR REJIAND-coJi^iVinerf. 


gronnila. Womks Ciitjndkr CHATTr,n.iEE u. Cjiok- 
DEi; CimiiK Roy CiiownmiY 

[L Xi, R., 7 CalG,, 203 

64. MistaRo in admitting or 

rejecting Gviden CO —Arror ojfcciin^q merits . — 
An net (lone by n party with the vknv of defeating a 
claim made against liim docs not estop him from 
disputing afterwards Ibc validity of tliat net. 
Bvkunt Nath Skh v. GonooTiEA Sikdau 

[24 W. R., 392 

65. Oniission to considor ovi- 

donco — Civil JProrrdure Code, 1S39, s. 372 . — 
When important evidence has not been carefully 
O-tamined by the .hulgo in the lower Court, the 
Appellate Court will, on special appeal, remand tho 
snit under s. 372 of Act VIII of 1859. Dr.anjnjp.n 
DossEi: T. KrssEN Dhpji NuKor 

[lind. Jur.,N. S., 36 

66. Omission, to decide material 

issue — Decree httsed on point not in issue. — The 
lower Appellate Court not having decided material 
issue.s and having based its decree on a document not 
recorded in the ease, the decree was reversed, and the 
ease remanded for a fresli decision on the merits. 
NTCnirAuiiAi Praoji n Ibsk Kuak IlAnx AnT)T!i,T, 
Khan . . 2 Bom., 313 : 2od Ed,, 267 

Dai.PAT SlNOn r. l^’ANAJUtAT 

[2 Bom., 323 : 2nd Ed,, 308 

BAI VI.TKOR r. Pakirhuat 

[2 Bom., 335 : 2n<l Ed., 317 

ClIANDRAimAOABKAI n. KaSIUNATH VATnAT. 

[2 Bom., 341: 2nd Ed., 323 

BAEAJI VlSnVANATn .Tosni e. DnAUJtA 

[2 Bom., 385 : 2nd Ed., 383 

LtronEK KAT^t v. Mahasi Ram . 1 Agra, 10 

GooiijEHAN r. Btjeho • , 1 Agra, 252 


Shama Nond V . Ramavatah Pandey 

[1 Agra, Rev., 1 

Sajan 0 , Root Ram . ' . 2 Agra, 01 

a 

Shiam LaIiL tr. Naeain Das . 2 Agra, 106 
Shalee Ram r. Stbma . . 2 Agra, 110 


LxTTCHMPir V . Joara Kishoee . 3 Agra, 89 

Muhammad vaead Abdud .Mubha c. InuAHist 
taead Hasan . . .3 Bom., A. C., 160 

PAHVATi't). Bhiku . 4 Bom., A. C., 25 

Ajueam Manieam V. Kusaji 4 Bom,, A. C., 43 

GopuoK Chundee Dutt V. Anunt Kishoee 
Gossaik . . . 25 W. R., 38 

67. Civil Procedure 

Code . — After a case is closed in the lower Court and 
is brought up on appeal to the superior Court, it 
cannot be remanded for re-trial on fresh evidence, on 
the ground that the Jndge below failed to try one of 
the issues. The' Court of appeal is bound, under 
s. 353, Act VIII of 1859, to decide the case itself. 
Fuzeebuk Beebee V . Omdah Beebee 

[IO'W.B.,469 


REMAND — Continued. 

2. GROUNDS FOR RKMAND-conh*««crf. 

69 . Omission to try issue— 

Reversal of finding on first issue — Omission to 
decide second issue. — The finding of the Court below 
on the first issue being reversed, the suit was re- 
manded for trial of the sccand issue, the Judge 
having omitted to determine that, and the defendant 
not having pven tho evidence upon it, in consequence 
of the first issue being found for him on the evidence 
given by the plaintifi’. .MAOANiinAl He.hchand o. 
Manoiubhai Kabbukchand 3 Bom., O. C., 79 

69. Civil Procedure 

Code, }S50, .ss: 851, 352. — In remanding a case to a 
Court of first instnticc for the trial of an. issue which 
that Court had been directed to try, but had not 
tried, a Judge was held to have acted with strict 
propriety and in coufoVmity with the provisions of 
Bs, 361 and 8.52, Act VIII of 1859. Ram Chand 
Mookeejee c. Kamenek Debea . 10 W. B., 236 

60. e Finding on issues 

framed. — The High Court .will not in a special appeal 
rcm.and the case where there has been a distinct 
finding by the District .Tndgoontliconly issue framed 
by him, though he may have omitted to find on 
another issue raised before the Munsif, but not called 
f< r by cither party on appeal, Moti Bhaqtan 
f. Haejitan Giedhuedas 

[2 Bom., 34 : 2nd Ed., 32 - . 

61. — - — — Civil Procedure 

Code, JS59, s, 332. — Where the lower Court had 
decided a esse on the merits, aud the Appellate Court 
did libt find that there had been any omission to try 
any issue or determine any question essential to the 
decision of tho case on the merits, or that further 
evidence was necessary to enable it to determine any 
such issue or question, — Held the Appellate Court 
was in error in. remanding the case under s? 352 
for a fresh trial. Mahesh Chundka Das v. Ma- 
DHAB ChANDEA SIEDAE 

[2 B. L. R., S. N., 13: 10 W. R., 388 

62. .Insufficiency of evidence for 

decision of material issue— C?t;77 Procedure 
Code, 1S59, ss. 351, 33i. — Where there is no sufficient 
evidence before the Appellate Court for the disposal 
of an issue which is'* material to the determination of , 
the suit, the proper course to be followed is to 
remand the case under s, 354, and not under s. 351. 
Bam Peeshad v. Kishna . . 3 Agra, 146 

63. — Civil Procedure 

Code', 1859, s. 554.— Where an Appellate Court finds 
that there is no evidence upon the record to enable it 
to decide a question at .issue between the parties, 
and remands the case under s. 354 of the Code 
for additional evidence, it ought to require such - 
evidence with the finding of the first Court to be sent - 
up to it for decision. Shumboo Chundee Suehokab 

V. Eussiok Chundee Chung . 15 W. E., 346 ■ 

64. — ^ Absence of evi- 

dence on material issue. — The lower Appellate . 
Court has no power to remand a ease, which has come 
before it on appeal, to the Court of first instance^ for 

a second trial, except where the first Court has decided 
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DEMAND— continued 

2 GROUNDS FOR REMAND— con<i»tterf 
the case upou a preliminary issue in such a way 
as to cause nu absence of material evidence hean&g 
-upon the issues on the ni its between the parties 
Lasla SaooBH t> NrESiHcurNABiUr 

[20 W E , 148 

-36 Case decided on prelmi 

nary point— jffearjny oh entire evidence —Where 
all the evidence has been taken and the case decided 
■on a preliminary point no remand should be made 
Rama Koeb v Lalla BanowAN Lail 

[22 W R , 224 

68 . Point not raised m Court 

below — Sv^ctencv of eeideneeyor deetston — The 
Appellate Court will not remand a case for retrial on 
a point not raised m the Court below if the evidence 
already recorded is sufficient to enable the Appellate 
Court itself to decide the point Babioas Pcbbbo 
TAU < Gauble 12 Bom » 23 

67 Decision on sufRcient ©vi 

dence Appellate Cowri—lnproptr remand— A 
case should not be remanded when the Appellate 
Court 13 of opinion that the Ion er Court cannot pro 
pcrly come to a different decision upon the evidence 
than that to uhlch U has already come Bovouawb 
Cbvev Mates r Si oboop Hootait 14 W E , 60 

68 Decision on. preliminary 

•povoX— Appellate Court havinp all the evidence 


09 Decision on one issue out of 

many — Deettion after hear ng all the e lefence — 
Ct«a Procedure Code 18S2 is 562 565 566— 
Illegal order of remand — ADistnct Muneif, having 
taken all the evidence offered on the issues in a suit 
•disposed of the suit upou his finding on one of the 
issues without deciding the rest On appeal the 
District Judge reversed the decree and remanded the 
suit for the trial cf the issues left untried Held 
that under s 662 of the Code of Civil Procedure the 
order of remand was illegal Auma r Kdhhobki 

[L L. B , 9 Mad , 355 
70 Trial on one of several 


aud decided With reference to its finding upon 
the principal of these issues which related to the 
plaintiff B lcgitiQiacy> the Court dismissed the suit 
obscrviig that m the view which it took of the 
case, the determination of the remaining issues was 
unnecessary Some of the defendants had filed a 
statement of defence upon which no issues were 
framed and no evidence taken apparently in ronse 
qnence of the attention of the Court being directed 
almost exclusively to the mam issue as to the 
plaintiff B legitimacy There was no formal order 


EEMAND — conttnued$ 

2 GROUNDS FOR REMAND— co»an«p<f 
excluding evidence on any point On appeal, the 
High Court reversed the fiist Court’s finding on 
the issue with reference to which the suit had been 
dismissed belon Held by EdOE C J and Mah 
vooo J (SteaiGht J dissenting) that s 5b2 of 
the Civil Procedure Code applied not only to cases 
whcr the first Court had expressly excluded evidence, 
hut also to cases where the parties were or might 
have been misled by the act of the Court as to 
the issues or the evidence necessary, and whore in 
conaequence of the Court erroneously considering 
one issue only the parties did net tender or bring 
forward their evidence , and that as m the present 
case evidence bad been excluded in this broad sense 
s 662 (the operation of which m such ases sh uid be 
rather expanded than limited) was applicable and 
the case should be remanded for trial of the remaining 
issues Held by Stbaiqht J contra that with 
reference to ss 662 663 and 664 the case could 
not be remanded under s 662 because it had not 
been disposed of upon a preliminary point so as 
to exclude evidence of fact and the Court should 
therefore pieceed to dispose of it upon the evidence 
on the record if any and that an issue should be 
remitted to the lower Court under s 5b6 Mdhaii 
UA© AI.IAH1>A]> KnAH t MvnAlCMAD IBMAIL KeAIT 

[I D E , 10 All . 288 

^71 Omission to decide on point 


Saeiiaslal V Gakoadbae Raqhukatc Dosobb 

[ 2 Bom. 186 2nd Dd., 178 

72 Order of ezecution on in 

sufficient evidence— Duty of Appellate Court 
—When a lower Court, on insufficient evidence of 
a decree having been kept in force orders execution 
the Appellate Court should not summarily reverse the 
order but should remit the case that the de ree 
bolder may give further proif ofthefact NttiKCST 
CaOCKEBBVTTT V SSEO EABAIH KoONWAB 

[8 "W B , 276 

78 ■ Omission to dccido on 

merits of case Sutt dtimused on prelmtnarg 
point Potter to decide case f reversed on that 
point on appeal — Remand — NVheu a Court of first 
iQstanee after taking evidence dismisses a suit upon 
a preliminary objection without giving a decision 


Civil Procedure Code 1877 BAhni Sdbbayya r 
Madaufaili Subakba X D B., 2 Mad . 86 
74 ■ Decision by lower Court of 

preliminary point— Cl rt/ Procedure Code 1859 
* 351 —Aa Appellate Court 18 not justified in send 
ing back a case for re trial under i 85 of the Code 
of Civil Procedure, merely because the lower Court 
hat disposed of it upon a preliminary point, unless 
such point has been so disposed of as to exclude 
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BiTilVEAITD — continued, 

2. GROUNDS FOE EBMAND~coni!inz-erf. 

evidence o£ fact which appears to the Appellate Court 
essential to the rights of the parties. Joogitata i 
Debia V. Bamchundee Chatteejee 

[10 W. B., 378 

75, Evidence insufficient for 

decision on merits — Decition in favour of ^uit 
proceeding. Reversing loiver Court’s, — The Judge, 
after disposing of the case on the only point on which 
the Munsif had decided, — vis., whether there was a 
cause of action,— and having satisfied himself that 
there was not sufficient evidence on the record to en- 
able him to pass a proper decision upon the merits, 
was held clearly right in remanding the case to the- 
Munsif. Bbommo Motee Uebia v. Koomodikee 
J vANT Banehjee. Bpeoda Ka>'t Baneejee ». 
Koomodisee Kant Banebjee . 17 W. E., 486 

s 

76. Evidence sufficient, but fur- 

ther inquiry necessary — Rejeieme of ^ssue 
for trial — Civil Procedure Code, 185 1, s. 3.54. — j 
S. 351, Act VIII of 1859, is meant for those cases in 
which a loiver Court has disposed of a case on a 
purely preliminary point. When abundant evidence 
has been taken, if the lower Appellate Court think 
any further inquiry necessary, the proper course is 
not to remand the case to the lower Court, but to 
frame au issue, aud to refer the same to the lower 
Court for trial under s. 354. Ram Ch-cthdeb 
Goobta V. Bhagesstje Sekma 

[W. B., 1864, 357 

Lttohmun Lam Doobet v. HuBsoHor Laxb 

[W. B., 1804, 361 

HtTREENABAIN GOSSAIN r. StJMBHOONATH MVK- 

OTjii ...... 1 W; B., 6 ^ 

Hehbikosiwa V. Stephenson . 1 W, B., 298 

Hills V. Osman Biswas . . 25 W. E., 35 

Bongo Ghundee Baneejee v. Chundee Nath 
Cbxtokeebettx . . .25 W. B., 47 

GoitrcK Chuhdee Sen r. Bueesh Mahomed 

[25 W. B., 284 

77, — Preliminary issue as to right 

to bring suit — Remand for trial on merits . — ' 
TSTiere a suit for rent was decided and dismissed by 
the lower Court, on the issue whether or not the 
plaintiff's title to sue could be made out,— Held that 
it was not competent to the lower Appellate Court to 
remand the case in order that it might he tried on its 
merits. Gopai Cbdkdee Gooho v. .Ttjggodumba 
Dossia , . .10 W. E., 411 

78. ^Dismissal of suit as brought 

in wrong Court— Suit instituted in Reiemte 
instead of Civil Court — Appellate Court, Rotg of — 
N.-W. P. Rent Act, 1881, s. 208, — Where a suit 
instituted in the Revenue Court is dismissed by the 
Court of first instance, on the ground that it should 
have been instituted in the Civil Court, and the 
Appellate Court affirms the decision of the first Couit, 
the Appellate Coint should, under s. 208 of the 
N.-IV. P. Rent Act, 1881, remand the case lothe 


EEMAK’D — continued. 

L. GROUND^ FOR REMAND — continued. 

Civil Court competent to entertain it for disposal on 
the merits, Ahmad-ud-din Khan v. llAaiis Rax 

[I.L.B., 5 A11.^43S 

79. H.-W, P. Rent 

Act (Hll-of 1881J, A. 208 — Jurisdiction, Suit dis- 
missed on ground of /rant of, —An Assistant Collector 
dismissed a suit ' without considering the meiits, on 
the ground that it was not cognizable by a Revenue 
Court. On appeal, the District Judge held that it 
was unnecessary to determine the question of jurisdic- 
tion, as he had power in any event, under s. 208 
of the N.-W. P. Rent Act, to remand the suit to the 
Assistant Collector, and he remanded it accordingly, 
jffc/rf that the Judge hadrinhtU construed s. 208 of 
the Rent Act, and that the remand was proper. 
Alima d-v.d-din Khan v. Majlis t-ai, I,L. R.,5 All,} 
43S, distinguished. Giewae Singh v. Sita Ram 

[I. L. B., 10 All., 31 

80. Suit instituted 

in Revenue instead of Civil Court — N.-W. P, Rent 
Act, 1881, ss, 207, 208. — In a suit instituted in the 
Court of au Assistant Collector, an objection was 
taken that the suit was not maintainable in the Reve- 
nue Court. The objection was .allowed, and the suit 
dismissed On appeal by the plaintiff, the Assistant 
Ccllector’s decision uas affirmed. The Appellate 
Court had not before it the materials necessary for 
the deteiminatiou of the suit. Held, reading to- 
gether ss. 207 .and 208 of Act XII of 1881 (V.-W. P. 
Rent Acth that though the objection to the jurisdic- 
tion was taken in the first Court and repeated before 
the Appellate Court, the latter should only have pro 
fanfo entertained it for the purpose of. determining 
to what Court it should direct its order of remand, 
and should not have passed an order the effect of 
which was to maintain the dismissal of the suit. 
Debt Saean Lab i-. Hebi Saban Upadhia 

[I. L. B., 6 All., 378 

Shed Prasad d. Anehdh Singh 

[I. L, B,,_6 All., 440 

81. — ' P eversal of lower Court on 

point of limitation- Trial on merit. s and li- 
mitation — Reniand for trial on merits. — The lower 
Court found the suit barred by limitation, but also 
heard and dismissed the suit on its merits. Held that, 
though in appeal limitation be held not to bar the 
suit, there should be no remand for re-trial on the 
merits Kektebnabain Chowdhbx v Pebthe- 
NAEAiN Chowdhbx . . 1 W. B., 32 

82. ■ Suit held not . barred fay 

limitation— Priu/ c» merits — Civil Pricedure 
Code, H^9, s. 351 . — Where .an Appellate Court 
decides that a suit is not barred by limitation after 
it has taken eiidenco .and gone into the whole case, 
the decision is not one witliin .s. 351, and the Court is 
not competent to remand the case, but ought to try it 
upon the evidence. Hessen Axi Choivdhbx r. 
Manoowae Axr . . . . 21 W. B., 413 

83. Decision on limitation and 

on the Taetits— Jnsufficieneg of evidence — Civil 
Procedure Code, ISSD, ss, 353, 357 — Poirer to 
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REMAND — conUntted 

I GROUNDS FOR REMAND— con^iBWHf 
remand — Where the Court of first instance decides 
both on the general merits and the plea of limitation 
and the Judge of the Appellate Court considers that 
the evidence upon the record is not sufficient to allow 
of a satisfactory judament and that he is in a posi- 
tion legally to order further eiidcnce to be taken be 
ought to proceed in the manner provided in ss 354 
to 357 of the Code of Civil Procedure, but has no 
right to set aside the first Court's deciee and remand 
the case for re trial GOobOO 1 EnsDAD Dim » 
SbeENATH BATfEKJEE 16 W R « 314 

84 — Decision on merits— 

cienc;/ of eiidenie — Cm/ Tiaeedvre Code I*<59, 
s 3o4 — When the decision of a lower Court is not on 
a preliminary point the lower Appel’ ate Court can- 
not remand the suit to that Couit With direetiona to 
take fnrthei evidence and to re try the case but the 
appeal must he kept pending on the file and the rc 
cord roust he sent to the lower Court with orders to 
take the necessary eiidcuce Kaixee SonKBii Por 
t IvISHTO I OOEAli CnoU'nHET 

[W R , 1864, 296 

85 Additional evidence — /aibc 
Trxal of, iy ?o« «r Court — Defed rf partxex— 
Buceexxor^f ^v.dge wnttny remonrf Power of — 
Wbenan \ppellate Courtreroands acasconders Sol 
of the Civil Proccdiue Cole 1P59 for the trial 
of an issue which the lower Co irt may have omitt^ 


thereof or the Appellate Court nay itself try the 
issue so rnsed M'heie the evidence is accepted by a 
buboidinato Judge as sufficient to warrant a decree 
and th» case is only remanded for a defect of parties 
hia successor is 3 letified when the case is returned by 
the first Court in respecting the former tnOgment 
and loakms upon tho evidence as pr md /oet® good 
and sufficunt Wise t Isha’s Chpsdeb Banbbjbe 
[14 W R , 380 

86 Decision as to coats— Power 

to xemand caxe for trial on fnerir* wier' appeal »» 
only nx to eotls — On an appeal as toc^sts only the 
Appellate Court had no jurisdictio 1 to return the 
case for tnsl on Us merits Mutbba Pebshap t 
BpitdeeRot 4N 'W'.BO 

87 Decision on second trial — 

Imuffciency of eridence — Fvxdence taken at Jini 
trxal — Id a suit to obtaii possession of miraaliud 
the Court of cnginal jnrisdictio decreed forplaintiff 
on the evidence, but on appeal its ^cisi'Ti was 
reversed on the ground that the claim Ind not been 
prooerly valued and plaintiff was perm tted to bnug 
a fresh action At the trial of the second action the 
Muntif rec rded his previous decree and some addi 
tional evidence winch the District Judge on appeal 
considend to be insuffcient Held tint under the 
peculiar cireumstancfs of the case the Judge if not 
satisfied with the evidence taken at the second trial 
sboiill have allowed the plaintiff to give a<'am the 
evidence adduced at the former tml TTie lower 


RRMAND— conftnuetf 

2 GROUNDS FOR REMAND— tonftnweif 
Court’# decree was therefore rereieed and the suit 
remanded in order that this might be done J OTi bin 
NntBAJi V SoMAJi BIN Babaji Gpbat 

[1 Bom , 168 

88 -Decision as to admission of 

evidence— endence — Cttxl Procedure 
Code J850 * S54— The defendant pleaded payment 

aod produced a letter of acknowledgment said to 
have been wi tten by tho plaintiff The plaintiff 
denied its genuineness and the Principal Sulder 
Ameen rejected the testimony of two pyadas who 
deposed to the payment On appeal the Judge 


to pro lonnce a distinct opinion as to the value of 
the evideuce and not (0 have rejected it altogether 
Re/d also that the Judge was wrong in remanding 
the cose under 8 354 Act VIII of 185'^ as be could 
have decided the case himself taking such additional 
evidence as might appear necessary Renpai Sinsh 
r Jot Musoui. SiNOH 11 W R , 106 


founi tbaj an ijara existed it was the iiuty of tho 
Ap c late Couit to drtermme whether tl at fact had 
been roved aud not to remand the case for re trial 
MmcMBi) AnsAK V Mabdmcd Iasin 

[ew R.108 

90 —Issue of minority raised oa 

appeal— J«e/* entitling tnorigagee to decree 
Where m a suit to make absolute a conditional sale 
an 1 to obtain a share in a certain Milage mortgaged 
to plaintiff (the usual venr of grace having been 
given and money been paid into Court in satisfaction 
con iderably after tbc term allowed bv law) there is 
DO issue lespcctlng the minority of tome of the mort 
gagora the case will n t be sent back to the Appel 
late Court for inquiry whether certain of the mort 
pagors were min rs or whither the others mortgaged 
for sneb purposes ns woul t b nd the miners notnith- 
stand ng one of the lower Courts has found the fact 
of the minority of one of the mortgagors Sdbdvi r 
Bbldbo 2 N "W , 23 

91 Case inconsistent with plaint 

— Poxrtr of Appellate Court to remand Cxtxl 
Procedure Code I8B^, t S54 — If chc App IKie 
Court IS of rpin on that tl e plaintiff in argument 
beftre it'clf 18 endeavouring to obtain something 
other than what be claims m the plaint it i bound 
to dismiss tl 0 suit but If i thiiks thni tbc plaint 
can be refoneiled with tie argument used rn the 
aipeal and the case resulting is tnpported by tho 
evidence it is hound to deteni me the appeal— not to 
make an ord r under Act ATII of 1^5 •, s 354 
TttvcE CnrKHEE Dun Cbowdiisy r Bpojo &oov 
»ini ilircEB 24 VI R, 121 

92 Decision of only portion of 
cloim— /mproper order of remand— tonfirmniion 



( 7496 ) 


DIGEST OF CASES. 


( 749G ) 


mBMAlTD — continued, 

2, GROUNDS FOE REMAND -conciiifferf. 

of portion of case while remanding suhstantial 
issue, — A lower Ajipcllate Conrfc wliicli rt mawded a 
euit to the fijst Court for di cision of thr substantial 
part of tin* dispute should not have confirmed the • 
decision of th- first Court regarding only one part of 
the claim. Madhttb ChunBeii Dey v. Ram Dyae 
G uflo . . . . .8 W. E., 303 

3, SECOND REMAND. 

93 , Power of Appellate Court- 

Decree reversed on appeal — Error or defect aflect' 
ing merits of case or jurisdiction,- — An Aopollate 
'Court can remand a case a second time on account, of 
error, defect, or irregularity of procedure in passing 
a decree or order, piovided the error, defect, or 
irregularity be such as to afE, ct the merits of the case 
-or the jurisdicliou of the Court. When a suit has 
been ri-gularly heard and determined, and on atipeal 
the decree is reversed, the Appellate Court, has the 
, discretionary power to remand the case only if the 
decree should have been npon a preliminary )ioint, 
and have the effect of cxclnding the considci alien of 
eiidencQ essential to the rights of the parties Mr- 
NIAPPAH NaiDU V. IyASAMY MtfDfiEY 

[6 Mad., 313 

94,^^ -Omission to carry out first 

order of High. Court— .trial on the 
merits, — ^^Vhere the lower Court had not fully carried 
. -out an order of the High Court remanding the case, 
but the case appeared to have been ‘■ub'tantially 
tried fully on its merits, the High Court thought 
there '■hould not be a second remand. Kasheenath 
Deb ti. Shibesstjkeb Debia . 8 W. H., 503 

96,«. Remand after trial and deci- 

sion on evidence — Appellate Court, Powers of,~~ 
Objection taleen on appeal — Act VIII of 1859, 

• s. 351 — Costs. — A lower Appellate Court is not com- 
petent to remand a case for a second decision, except 
518 provided by s. <l51, Act VllI of 185 and therefore 
“has no i ower to remand a case when a Court of first 
instance has investigated the merits of the case and 
passed its judgment npon the evidence. The objec- 
tion that a case has been improperly remanded by 
the lower Appellate Court can be tahen in special 
appeal from the decree passed npon th- remand, 
altbougli n special appeal might have been preferi'ed 
from the ordi'r of remand, but the appellants were 
held not entitled to their costs. Majoeam Ojha v, 
Niemoney mngh Deo 

[13 B. Jj. R., 198 : 21 W. R.,326 

Betnuabeh Dey u. Bisosa Bebeb 

[13 B, L. R., 200 note ; 13 W. R„ 107 

96,^ Form of second order of re- 

mand 5n lower Court' s judgment on first 
-remand, — A lower Appellate Court, iu remanding a 
case a second time, ought to state what the main 
requirements of the first order were, and bow the 
lower Court’s decision shows that they have not been 
, -varrled out. Radhabdebub Subma v, Auuhdmoyee 
Debea . . . W. B., 1864, Mis., 39 


RJEjMAWD— confinwecf. 

4. PROCEDURE ON REMAND. 

87. — Order of remand. Effect of 

— Civil Procedure Code, 1859, s. 354. —An order of 
remand to a lower Appellate Court implies a reversal 
of the first judgment of that Court. Kebtte Ki- 
suen Mozoombab V. ambaba . 7 W, R., 623 

98. He •opening of 

entice case, — The effect •of an order of remand fora 
new trial is entirely to nullify the first decision and 
to reopen the whole case. Tabinee Kant Lahoo- 
bee V, Koonj Behabee Awastec 12 W. R., 112 

99. Jlemani fo' re- 

trial — Ilr-opening o f whole case, — Where a suit was 
remanded by the lower Appellate Court for a “re- 
trial,” the intention of the order of remand was held 
to be that the whole case was to be gone into de novo, 
the plaintiff being allowed to prove her case in any 
way she could. GuDADHtTB Dutt n. Shttshee 
Monee Dossia . . ■ . . 21 W. R., 7 

100. — _ — - — — Tie-spening of 

case as regards limitation — lies judicata. — Where a 
case is sent back for trial on its merits, the order of 
remand shuts out objections regarding limitation or 
res ad judicata, SHEO Sahoy Tewabee c. Raai 
pEBSHAD Nab AIN Tewauee . . 24 W, R., 333 

101. Power of Court hearing 

remanded o&sbb — Pemand on particular issue — 
Power to proceed on other issues, — !A Court to which 
a case is remanded for re-trial on a particular issue, 
amongst others, cannot, on remand, allow that issue 
to be abandoned,4ind proceed to try the case upon the 
other issues raised. Sheb Chunder Lahiei v, 
JOYMAliA Dasi . . . . 7C. L. R., 103 

102. Remand on one 

point— Re-opening of others, — When a .case is re- 
manded to the lower Appellite Court for decisiou of 
a question — e.g„ one of title, — that Court has no au- 
thority to go beyo&d the order of remand and re-open 
a matter already adjudicated upon between the 
parties. Shaheb Tewauee v. Kishobee Sahoy' 
SiNOH 24 W. B., 330 

103. Remandfor trial 

of issue under s. 354=, Civil Procedure Code, 1S59, 
Ejfect of . — Where an Appellate Court, in pursuance 
of Act VIII of 1859, s. 354, sends an issue down to 
the first Court iu order that such evidence as the 
parties desired to adduce upon it may be taken and 
returned, the result is not to remand the case for 
re-trial, the first Court being functus officio in 
respect to such portion of the matter as it had already 
considered and determined. Gossain DovrauT Gebe 
c. BissEsstrE Geee . . ,22 W. R., 207 

104. Case remanded 

\ for consideration except on one point — Finding of 
I error on that point, — Whei-e a case was remanded 

for reconsideration of the whole evidence with the 
exception of one specified point, and the Judge after 
consideration came to the conclusion that his finding 
on that point had been erroneous, it was held that he 
could not, without a miscarriage of justice, allow that 
finding to remain unchanged. Hhbee Nath Shaha 
t'. IssEN Chhndee Shaha . . 24‘W. R., 3 l 6 
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105 Aheenee of Judge 

who passed decree — Jwr sdiction of Au suceetsor — 
Where a. case is remanded to the lower Court to record 
reasons for its judgment, if the Judge who passed 
the decree is absent the superior Court should be 
informed of it bj 1 is successor Under such circum 
stances, his successor has no jifrisdiction Application 
should be made to the Bench which granted tho order 
of remand for an order for the present Jndge to 
re*try the case de novo llAsroK Sptt e Khetter 
MOHUN Gossamke lind Jur.lT 8,101 

106 Semand for re 

cord of reasotts—He trial It naitthg Judge** tuc 
cessor — ^\Vhen a case is remanded to a particular 
Tudge merely for him to record the reasons for his 
finding, his successor if the deciding Judge has left 
the district, acts without jurisdiction when lie re 
hears the whole appeal de tioeo Bryrob SnsBT 
C KUDTTtlE MOHTTK G 0 S 8 AIN 6 W E., 124 

LitiA BaoVRO I All » Laiia Mokoosd Lai 

[2 W R , 276 

107. - Semand for par 

i cular ivue — Sight to open ease «n full — A rent 
case having been remanded to a lower Appellate 
Court with a view to its being ascertained whether 
an amuluamah produced by the plaintiff was the 
same as a pottah filed m a survey case the Judge 
found that it wsa the same, but tbe pottah was not 
the one which the defendant had gtvea to the plain 
tiff to file in the survey case He accordingly re* 


W , <>od 

108 ^ Cttil Procedure 

Code, 1S82 s oB2 — Order of ienand — lesues 
fundecided — Procedure — A Subordinate Judge dc 
cided a suit 01 the ground (t) that it was res 
gudteata (J) that it was barred by hmitatsou On 


RRMAITD— 

4 PEOCEDUEE ON REMAND— coniinasif 
Code, to determine whether the decision of the Suh- 
ordinate Judge on the question of limitation was 
n„ht or not EAistyaji i Balvantrao 

[I I. R., 11 Bom , 603 

109 Civil Proesm 

du e Code (18S2) s 566 — Power of Court to die 
regard Jindinge ret rpei— Appeal under Letters 
Patent, High Court V W P, cl 10 —A single 
Judge of the High Court hearing a second appeal 
made an order of reference under s 50 of the Code 
of Civil Procedure On tlie return of the reference 
theappeal came before another Judge who, bolding 
that the reference was unnecessary and that the 
original findings of fact in the Court below were 
su^ient to dispose of* the appeal disregarded the 
findings oil tbe reference and dismissed the appeal 
In appeal under s 10 of the Letters Patent, it was 
held that it was competent to the Judge before 
whom tbe appeal had subsequently come to dis 
regard the findings on the order of reference Mtr- 
BABAE HrsAif V BinABi I L B , 16 All , 3CG 

110. Case temanded 

OH issue of Imitation —Sight to open whale ap- 
peal — In a case remanded to the lower Appellate 
Court for trial by the Court of first instance, of tho 

1 


and that so mucu 01 i 


[low R,33^> 

Se opening of 

* *■ ’ -r suit 

in a 
■ d no 
incil, 

i i.'Uuii.s ueuson as 


Wards r Leelascnd Sixon 

[26 W. E , P C , 167 
112 Case sent 


merits 1 rom this order the defen lant appealed to 
the High Coart Held that the order of remand by 
the t ssistant Jndge ivas unauthorized under s 5C2 (rf 
tbe Civil Procedure Cole (Act XIV of 1882) When 
tho High Court reman led the case to be tried on the 
merits, the whole c.isc was left open to tbo Assistant 
Jndge, and, before he could reiersc the Subonlinate 
lodge’s decree, he was bound under s 502 of the 


upoathe point Eakbal CiicanER Tkwarbb f>. 
KI^00EA1I HaipdIb 10W.R.,44a 

113 Giving evidence 

on ratsedon remand — Vbere a case is rc- 

iminded for the trial of an issue which had not been 
. • 11 n 


TOL. IT 
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laid down by the Cotirt which tried the case, the 
parties ai’c entitled to have the opportunity of giving 
evidence npon it, although the order of remand con- 
tains no express direction to that effect. _ Kisto 
CHTTEK CHtrCKEEBTTTTY V. MUGGrUK C'HrCKEBWDTTT 

[10 W. R., 491 

114. Additional evi- 

dence, Fewer to take. — ^TiTiere a case is remanded 
with a view to some special evidence beinn taken, 
the Court receiving the order of remand is not at 
liberty to allow the parties to produce other additional 
evidence. K.asi Jeewan Laii v, Abjen Chowbet 

[low. R., SOS 

115. Object of re- 

mand— Civil Procedure Code, 1859, s. 854 . — ^The 
object of a remand under s 354, Act VI7T of 1859, is 
not that the Judge should try the issues on the 
evidence already taken, because that the Court sitting 
in regular appeal can do for itself, but that he should 
take such evidence as the parties may have to ^er 
for the determination of the issues. Abeooe Kut- 
HAT r. Jemaioobdeen Hossein . 10 W. E., 244 

116. - — — — Remand to Ap- 

pellate Court — Power to take additional evidence. 
— ^Where a case is remanded to a lower Appellate 
Court under s. 354 of the Civil Procedure Code, 1859, 
the Judge may, under s. .a55, admit additional 
evidence, provided ho records his reasons for doing so 
on the proceedings of the Court. Kaeieristo Ta- 
gore t. Jeeoo LsHi Meilice . 24 W. B,, 20 

117. Taking evi- 

dence on remand — Power to take additional evi- 
dence on remand where order of remand does not so 
ordei — Civil Procedure Code, ss. 562, 566, and 568. 
— Suit by the adoptive daughter of a temple dancing 
woman, deceased, to compel t])e trustees of tlie temple 
to permit the performance of a certain ceremony, in 
view to her entering on the duties and emoluments 
attached to the office of her adoptive mother. On 
second appeal, the High Court directed the return of 
a finding on the issue (previously framed, but not 
tried) whether the plaintiff’s adoption was valid. 
Fresh evidence was taken, and the finding was that 
the adoption was made with the intention that 
the girl should be prostituted while she was still 
a minor. Held that the lower Court had power to 
take additional evidence on the issue remanded, 
although not specially authorized to do so by the 
order of remand. KAMAiAKGni v. EASTASAAri 
Chexti . . . I. Ii.R., IgMad., 127 

118. Civil Procedure 

Code, s. 506 — Remand for decision of pr^rlictilar 
issues. — When a case is remanded, under s. .'>66 of the 
Code of Civil Procedure, to the lower Appellate Court 
for findings on certain issues, it is not competent to 
that Court to delegate the decision of those issues to a 
Court subordinate thereto. Sabri ». (Ianeshi 

[TL. H., 14 AH., 23 

119. Remand with fresh issues 

— Fixing day for Jtirther evidence.— yTlxen 
frctli issues are fixed by the Appellate Court, and 
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remanded to the lower Court to be tried, the parties 
are entitled to have a day fixed for the reception of 
any further evidence which they may wish to adduce 
thereon. Watson v. Evnsxe Bahaboor 

[9 W, R., 294 

120. ' — I Examination of witnesses— 

Fresh evidence. — In a case remanded for a finding 
as to whether a confirmatoiy pottah had been really 
given or not, it was held that, as the order of remand 
did not restrict the J udge to the evidence on the 
record, he was at liberty to examine the witnesses who 
were in Coui-t, East Seeker Sein ®. Nibkant 
Biswas , , . . 20 W. R., 392 

121. Hearing fresh evidence — 

Hearing defendant who did not appear on original 
hearing. — When a suit has been dismissed npon a 
preliminary point, and the decision on that point has 
been reversed by the Appellate Court, and the case 
goes down with a view to trial on its merits, 
evidence may properly be received even from de- 
fendants who had appeared, and a fortiori from a 
defendant who had not appeared. Kooxj Beharv 
AWESTEE V. 'J’ARINEE EANT LABOBEE 

[8 W. R.;285 

122. Objection taken at former 

hearing and disposed of— Remand for re-hear- 
ing— Objection to chiita. — Where a review had been 
granted for the purpose of seeing whether a chitta 
ought not to be used, and the case was remanded for 
re-hearing, the party was held to be concluded from 
objecting that the chitta was improperly made use of 
upon there-hearing. Makhen Kooer v. Txnoowreb 
Dett . . . .14 W. R., 22 

123. Remand assuming posses- 

sion — Power of Judge to try question of posses- 
sion. — Where the Hish Court, proceeding on the as*, 
sumption that appellants (plaintiffs) were in posses- 
sion, remanded a case to a Zillah Couit, with instruc- 
tions to pass a declaratory dcei’ce, if that Court was 
satisfied that the act complained of was so recent and 
of such a nature as to entitle plaintiffs to a declara- 
tory decree, it wus held (by Kerb, J., decreeing the 
appeal) th.at the Zillah Judge was wrong in re-open- 
ing the whole question of possession. Held (by 
Jackson, J.) that the issue of possession being.one 
which clearly arose on the statements of the parties, 
the Zillah Judge was not in error in trying it. 
Pebee Jan Khatooh v. Bekent Chenber Cbec- 
KERBETTE . ... 9 W. R., 389 

Held on appeal under the Letters Patent that tlie 
lower Appellate Court was competent, uuder the 
terms of the order of remand, to inquire into the 
question of possession. Bekont Chpnbee Checker- 
BETTE r. Peeee Jan Kbatoon . 11 W. R., 77 

124. Full Beneli ruling — Altera- 

tion of law shice remand. — Where a Full Bench 
ruling is brought to the notice of a Judge re trying 
a case on remand, he is bound, whether the ruling has 
been published or not, citlicr to ask the pleader to 
produce the deeis'on relied on, or to take other means 

j for satisfying himself as to tlie ruling of the High 
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4 PROCEDURE ON REIFAISD— cone/aeferf 
Court 60 as to apply the correct law to the case 
TUIIEEZOODDEEN IvHOKDEAB I MOHIUA CnDBDBB 

Mookebjee . 11 W R , 227 

125 — Trial on issue not stated 

in order of remand— oJ trreqvlantv — 
Where the High Court bud been misled into mating 
an order of remand upon an issu’ other than that on 


final resnlt between plaintift and defendant Ma 
HOMED HASHIM t KAlEECHnRlT BANERJEB 

[13 W B,91 

128 Reference of remanded 

case to arbitration — C* xl Proeeduie Code 1859, 
s 334 — Irregularity tn remand order and trxal — 
OSjee/toft oa sjieexal appeal — An Appellate Court, 
in referring a case under Act VIII of 1859 s 354 
has no power to hrder the first Court to call npon the 
‘ ” their 

bis IS 
con 
they 

cannot afternerde on special appeal object to the pro- 
ceedings Pena Bibee i Kdoda Busan Bepabbe 
[22 W R , 386 

127 Effect of repeal— for 

rent underlet X of 1S59 — Bemandajier 

Beng Act V2I1 of 1869 (t lOS) come xnto opera* 
iton — A suit was instituted under Act X of l8o9 

^ I , < T»T £ 


should have been continued under the older Act and 
the remand should ha\e been to the Collector and 
that the proceedings before the Munsif and ludge 
were nulhCie Dbeeujt CsoWDnsr v Jeetoo 
Kauee . 24 W. R , 363 

5 OBJFCTIO^a TO FINDINGS ON REMAbD 


128 Cxrtl Froeedure 

Code JS59, * 354 — OljecUons talcen after remand 
and not ioi/A' » time fixed — t^hc“e the tppellate 


6 OBJECTIONS TO FUsDINOS ON REMAND 

— contxnued 

time fixed shall not be listened to IIumiaehus 
Lau V I abeem BoKSn . 4 IT. W , 72 

130 • Alteration, of findings to 

which no objection la taken— Citil Procedure 
Code, 1859 t Soi — Of jectxom taken after i me — 
When a case has been remanded under s 3i4 Act 
VIII of 18o9, and a time fixed within which objec 
turns to the findings on remand are to be taken the 
Appellate Court is not competent to alter such of the 
findings ju respect of which uo objection is preferred 
withm the time fixed hoosuNtr Khoda Buksh 

[1 Agra, 60 

Nor will the parties be allowed to take objections 
filed aftei time SheO Gholam i Ram 'eawun 
S man , . 5 IT "W , 114 

131 Objections taken after 

time — Cixxl Procedure Code 1809,$ 3o4 — Jfemo- 
randuxtt of olgechons — Procerfwre — here an Ap 
pel ate Court under s 334 of Act VIII of 1859, 
refets Issues for trial to a lower Court and fixes atime 
within which after the return of the finding cither 
pa ty to the appeal may file a roemoiandumof objec- 
tions to the same neither party is entitled without 
the leaie of the Court, to t ke any objection to the 
finding orally or otherwise after the expiry of the 
period BO fixed without his having filed such memo- 
raodum Hatak Singh r Wazie 

[I L R,1 Aii.ies 

132 Cttil Procedure 

Code, 18SS s 567 —Dtteretxon <f Court — ll'herea 
first Appellate Court has remanded a case to the 
Court of first instance for the trial of issues and 
where, on the return of findings on these issues, 
objections under 3 6^'? of the tivil Procedure Code 
haie not been filed until after the expiration of the 
prescribed period, the Appellate Court though not 
bound to entertain the objections sh nld uex ertheless, 
npon the bearing of the remand allo v the party 
filing 1 — 

Sxnyk • 

Begat 

referr ■ 

issues 

qnent objection by eithe or both of the parties to 
the findings when returned divest itself of its power 
to exercise its judicial mind as to the propriety of 
such findings hut, apart from any objection by the 
parties, it should examine and test them lo see 
whether or not they ought to be accepted. Aklarx 
Begam \ IVxlayat Alt, I i It , 2 All, 903, 
followed Timed AU v Salxma Bihx, I L B , 6 
All , 3S3 referred to Mumtaz Beoasc r Fatek 
Husaih .. I li E , e All , 861 

133 > Beference of 

xtsne to loxcer Court — Memorandum of oljecltont — 
C»m1 Procedure Code, 1859 t 354 — In a case m 

-13. t t ^ X £ . t VIII 

s e, and the 

f no memo- 
time fixed 
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— concluded . 

by the Court, the Court declined to allow objections 
to be taken when the appeal came on for final deter- 
mination. Asekui'Oonissa Begum r. Siewaet 

[9 W. R„ 438 

134 . . Findings to whieh. no 

objection is preferred— Ct«»7 'Procedure Code, 
1877, s. 566 — Appellate Court, Powers of — Prror 
or irregularity. — Held that an Appellate Court is 
not bound to accept a finding returned to it by a 
Court of first instance, under s. 563 of Act X of 1877, 
merely because no objections to such finding are pre- 
ferred, but is competent to examine the evidence on 
which such finding is founded, and to satisfy itself 
that it is correct and fit to be accepted. Noorun v. 
Khoda Ba'ksh, 1 Agra, 50, dissented from. Patan 
Singh v. Wazir, I. L. P., 1 All., 165, followed. 
Held also that, assuming that an Appellate Court, 
in deciding a case in a manner inconsistent with and 
opposed to the finding returned to it by the Court of 
fii’st instance under that section, in the absence of 
objections, acted irregularly, its decree could not be 
reversed, or the case remanded on account of such 
irregularity, such irregularity uot affecting the merits 
of the case or the jurisdiction of the Court. AkBAni 
Begam V. WiiiATAT Am . ■ I. L, R., 2 AIL, 908 

135. Puiy of Appel- 

late Court — Civil Procedure Code, 1882, ss. 567, 574. 
— Where a first Appellate Court has remanded a case 
to the Court of first instance for the trial of issues, 
and where, on the return of the findings on these 
issues, no objections have been preferred under s. 567 
of the Civii Pr' cedure Cede, the Appellate Court, 
after the period fixed for presenting objections, may, 
at its discretion, receive or decline (o receive auy written 
objection, but is, in any case, bound to consider the 
findings of the lower Court on the merits, and is not 
precluded from hearing arguments for and against 
the findings at the hearing of the appeal. Akbari 
Pegam v. Wilayat Alt, I-.L. P.,2 AU.. £09, followed. 
The imperative provisions of s. 67-i' of ilie Civil 
Procedure Code apply alike to cases rrmanded by 
the first Appellate Court for thetriiloi issues .and 
to those in which no such reman-l lias taken p’ace. 
Umed Am V. Salima Bibi . I. L. R., 6 All., 383 

6. CASES OP APPEAL AFTER REMAND. 

136. Remand for specific pur- 

pose — Staienipnt on merits of whole case. — Where 
the Appellate Court remands a case for a specific 

. inquiry, it will not receive any statement on the part 
of the Zilliih J udge as to what he considers the merits 
of the whole case. Donzelle v. Ramnakain Sikgh 

[1 Ind. Jur., IT. S., 51 

137. — ; - Appeal from order of re- 

mand — Civil Procedure Code, 1877 s. 562 — What 
quetiions can be raised — Pxfent of appeal from 
o'derof remand , — An appeal from an order on appeal 
remanding a suit for re-trial is not to be confined to 
the question whether the remand has bcin made con- 
trary to the provisions of s. 662 of Act X of 1877 , 


REMAITD — continued. 
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— continued. 

or not, but the question whether the decision of the 
Appellate Court on the preliminary point is correct 
or not may also be raised aud determined in such 
an appeal. Badam v. Imeat 

[I. L. R., 2 All., 675 

I 138. ; — Poiver of Appel- 

late Court to deal tuW\ tub ole appeal after return 
of findings — Civil Procedure Code, ss. 561, 566 . — 
In a second appeal by the defendant, in which the 
plaintiff filed objections to the decree under s. 531 of 
the Civil Procedure Code, the High Court, ivithout 
giving judgment on the appeal, stated (giving 
reasons) the opinion that the appellant ivould be en- 
titled to succeed, and at the same time remitted an 
issue under s. 566 of the Code with reference to the 
plaintiff^s objections. At that time the appeal was 
apparently not argaed out, and the true meaning of 
the facts as found was obviously not present to the 
mind of the Court. Held that, up.on the return of • 
the findings on remand, the Court could not treat the 
appeal as already decided and the objections the sole 
matter for consideration, but must consider both ap- 
peal and objections and decide the whole case. Held, 
however, that where Judges have heard arguments 
on some of the issues and have expressed their view's 
thei-eon and have remitted another issue or issues 
under s. 536, they are not bound, on the return of 
findings, to hear the case de novo, but may confine 
counsel to argument upon the findings. Laoh- 
MAN PeASAD V. JaMNA PeaSAU 

[I. L. R., 10 All., 102 

139. — Ci oil Procedure 

Code (Act XIV of lS82J,s. 562 —Power of the High 
Court to go into the merits on appeal from a re- 
mand order. — The Court of fii-st instance dismissed 
a suit ns barred by limitation. In appeal, that deci- 
sion was reversed, and the case was remanded under 
s. 562 of the Civil Procedure Code fAct XIV of 18 •>2). 
Against the order of remand the defendant appealed 
to the High Court under cl. 28 of s. 5SS of the Civil 
Procedure Code. It was contended by the plaintiff 
that the High Couit had no power to decide the point 
of limitation, but could only consider whether the 
order of remand satisfied the requirements of s. 562 
of the Civil Procedure Code. Held by the Full 
Bench that in an appeal against such an order of rc- 
m.ind the power of the High Court is not confined to 
the question ivhether that order satisfies the require- 
ments of s. 562 ; but may also determine the correct- 
ness of the loiver Appellate Court’s decision on the 
preliminary point on wdiich the Court of first in- 
stance disposed of the case. Badam v. Imrat, 1. L- 
P., 2 All., 675, followed. Bitau Bala v, Bapaji 
Babuji . . . I. L. R., 14 Bom., 14 

140. Disposal of suit 

on preliminary point — Peversal by Appellate Court 
of decree on such point and irregular remand of 
case under s. 562, Civil Procedure Code, 1877, for 
trial of a certain issue —Power of succeeding Judge 
of Appellate Court to re-try such point. — A Court 
of first instance dismissed a suit upon a preliminary 
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point On appeal by iho plaintiff against tbe decree 
of such Conrt the then Judge of the tppellateCourt, 
Mr S, reiersed the decree upon such'^rehmmary 
point and remanded the suit under s .;62 of Act X 
of 1877 foi the trial of a certain issue The Conrt 
of first lustauce tried such issue and made a -decree 
in accordance with its finding thereon On appeal 
against the decree of the Court of first instance^ the 
defendant again raised s ch preliminary pot t The 
then Judge of the Appellate Court, Mr A, dismissed 
the suitlupon such preliminary point Held that, as 
although Mr £ had irrCj,ularly remanded the amt 
under a 56J of Act X of 1877, his dieision disposed 
of such preliminary point, and only left openfor trial 
the issue which he had directed to be tried, Mr A 
was not competent to re try and decide such preh 
mjnary point bUBAj DiN i Ceattab 

[ID B , S AIL, 766 

141 Pracitce— -Civil 

^Procedure Code, 1877 t 588— Upon an appeal 
under s E88 cl [a), of the Civil Procedure Code, 
from an older of an Appellate Court under s 662 
remanding a case ubich has been disposed of upon 
a preliminary point in the Court of first instance the 
High Court may enter into the merits of the adjudi* 
cation by the Court of first instance on the prelimi 
nary point, and may, if it finds the order of the lower 
Appellate Court defectne, allow the party who bad 
the benefit of a decree la the first Court to retain that 
benefit Losi Mahto r AonoBSE Ajail Lali, 

[I. D H , 5 Calc . 144 . 4 C L R , 466 

142 C«t»I Procedure 

Code, JSS7, s$ 562 B64, 566, 584, 583 (28J, 590 — 
Where a lower Appellate Court, instead of remanding 
a suit under s 5C6 of the Cuil Fiocedure Code, erro« 
neouely remands it under a 662 and the party 
aggrieved by its order appeals to the High Court, 
under cl t28h s 585, the High Court cannot deal 


T Imrat, I L i2 ,8 ,675, distinguished Sam 

naroin V BhaKanxdin, Tf'eeily Noiee, All, 18S2, 
p lOi, and Sheoamber kingh T A-allu Singh, 
Weekly Notes, All , 18S2 p 158 referred lo 
SoiIAIf LAL r Aziz THNISSA Bgoak 

[I L B , 7 AU , 130 
143. — — Power oj eve 

ceseor of Judge to set aside order of remand — An 
order of remand by a Snbordiuate Judge is final so 
far as the purpose of the remand goes and cannot 
be set aside by his successor Luxget Fakust o 
B ijvATn SiiroH . 14 "W, B , 286 

144 Poicer of tue 

cessor lo alter order— Bemand a second time on 
mistake of Judge on Jirtl remand — An Acting Dis 
trict Judge, having made a decree reversing the decree 
of the Munsif, who threw out plaintiff's claim, emitted 
to pass a decree himself in favour of the plaintiff, 
which his finding showed he intended to do The ease 


REMAND — conlinved 

6 CASES OP APPhAL AFTER REMAND 

— continued 

was remanded on special appeal by the High Court 
to the District Judge (who had meanwhile returned 
to lus appointment) who re opened the whole case, 
and passed a decree directly opposed to that of his 
predecessor, m which he confirmed the Munsif’a 


Judge With which the High Court saw no ground 
upon the special appe 1 before it, to interfere 
Babaai BlK Ramji e Kasimbhai vaiad Azambdai 
[3 Bom, A 0,60 

145 — Procedure when 

cate comes on appeal after remand — Erroneous 
order of remand — A Sulordmatc Judge on appeal, 
having framed an issue, remanded the case under 
8 351 Civil Procedure Code, 1&69 to the first Court 
for trial thereof, but, instead of directing that the 
finding should be returned to bis own Court, he direc- 
ted khe Mut sif to gii e the plaintiff a decree in accord 


or not he had no power to go behind the order of 
the Subordinate Judge on the previous occasioD. 
Boscm BosooAn t abpool Guhnt 

[19 W. R . 281 

146 ■ Citif P**oce£f«r* 
Code 1882, St 588 590 — Objections io its talidily 
taken «» appeal against jinal decree — Omission to 
appeal from ike order — A party aggrieved by an 
interlocutory order of remand may object to its 
validity ID his appeal against the final decree, though 
be might have appealed against the order under 
a 688 of (he Civil procedure Cede (Act XIV of 18S2) 
and has not done so Satitbi v Rauji 

[I Ii. R , 14 Bom , 233 

147 — — C»p«f Procedure 

Code, St BS8 (Z3), 591 — Semani illegal where i» 
contraitntion of s 564 — to appeal from 
remaiuf order — Objection to order allowed on 
appeal from final decree — Where a Court of first 


remand order and all proceedings snbsequent thereto 
were udtra cirer and lUegal Held further that the 
legality of the remand order and the snbsequent 
proceedings could, under p 591 of tl e Cede, be 
questioned in second appeal from the decree in the 
amt, though no appeal Lad been preferred against 
the ordvr itself under a 5f6 cl >8 RASicsnrs 
Sn>on r S^zoDt^ SrvQu I. D R, 12 All , 610 
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REMAND —cohdnufd, 

G. CASES 01-’ APPEAL AFTEU REAIAND. 

— coniiiiticd. 

148. - Fradu'c — Civil 

Proved lira Code (Auf A 1 r of lS32j, ew 362, oSS, 
cl. 5S.— Upon an iippciil under cl. 28 oC b. 58S oC 
tlic Civil Proci'dtu'o Code, against an order of remand 
ni\d('r B. 50'.:, the High Court is not rcstviclcd to ll>c 
consideration of tlie form of the order, Init may 
examine it on its merits. Where an Appcllnlc Court 
passed an order under s. 6G2, remanding a ease which 
had heen disposed of in the Court of first instance 
upon points which were nut preliminary points, hut 
points directed to the merits of the case, the High 
Court on appeal set aside the remand order, directing 
the lower Appellate Court to hear the appeal accor- 
ding to law. Ann.Miixt Khan u. PAtztJNNr.ssA Bim. 
AnuAitiM Khan r. Kuaircnkkssa Hiui 

[I. L. R., 17 Calc., 168 

149. — - - Ciril Procedure 

Code, ss. 562, 591 - Ohjevlion to prcv\otis order in 
the case — Such ohjection to he taken in utemorau- 
dtm of appeal . — Unle.ss such objection is taken in 
his memorandum of appeal, it is not open to an 
appellant at the hearing of an appeal from the decree 
to question the validity ot an order of remand previ- 
ously made in the case under s. 56z of the Code of 
Civil Procedure. Tii.ak Ka.t Si.voh r. CitAKAn- 
DHARI SlNGIl . . I. L. R., 15 All., 119 

Nor of an order under s. 32 adding a defendant. 
Bansi Lai, r. IIajui L.ai, I. D, R., 20 All., 370 

150. Civil Procedure 

Code, s. 562 — Pffeet of findings of facts and finaings 
of late.— On an appeal from an order of remand 
tinder s. 5G2 of the Code of Civil Proccilnre, the High 
Court is bound to accept the findings of f.act of the 
Court which made the remand, that, Court being a 
a Court of first appeal, provMed that there is evi- 
dence to support them ; but wlicie the High Court 
has deckled a question of law in an appeal from an 
order under s. 5G2 of the Code, that decision of the 
question of law will be final for all purposes iu the 
suit and iu any appeal which may subsequently be 
made to the High Court. Peo Kishen v. Bansi, I. 
L. P., 8 All., 172, referred to. Gauei Shankar v. 
Karima Bibi . . I. L. R., 16 All., 418 

151. Civil Procedure 

Code fl882J,'s. 562 — Appeal from order of an 
Appellate Court — Findinffs of fact of ike Court 
belotv. — In an appeal from an order of an Appellate 
Court tho High • Court is bound to accept, as in a 
second appeal from a decree, the findings of fact 
arrived at by the lower Appellate Court. Gatiri 
Shankar v. Karima Bibi, I. L. B., 15 All.,. 413, 
approved. Tika Ram v. Shama Charan 

[I. L. R., 20 AH., 42 

152. ^ — ■ — Civil Procedure 

Code (1882), s. 562 — Decree in appeal from order 

' of remand dismissing appeal from decree in the suit 
— Civil Procedure Code, s. 13 — lies judicata. — It 
■ is competent to a High Court in an appeal from an 
order of remand under s. 562 of the Code of Civil 
Procedure to pass a ^ decree dismissing the appeal 


& 

REMAND —continued. 

G. CASES OF APPEAL AFTER RESIAKD 
— continued. 

preferred lo tho lower Court from the decree in tho 
suit. Bhau Bata v. liapaji JJiijwfi, J. D. Jl., 14 
Horn,, 14, and Abrahim Khan v. Paii-un-nessa, I. 
L. It., 17 Calc., 16B, j-cfeiTcd to. Hasan Ah v. 
SiRA.t IIcsAi.v . . . I. L. R., 16 All., 262 

163. — —..Civil 

Procedure 

Cade, s. 566 — Power of Hiph Court in second ap- 
peal, — A revennt'. paying talukh was sold tor arrears 
of dak cess under the Public Demands Recovery Act. 
The sale was set aside on npjwnl by the Revciino 
Commissioner, but on an application for revictv made 
to his successor, the s.do was confirmed, and the 
purchaser todc possession. In a suit to recover 
pCBSOB.sion of an 8 annas share of the talukh on the 
grounds, among others, ihat the order on review 
Win) pa.ssed without jurisdiction and without notice to 
the 2 »laiiitiJTs, and as such conferred no title on the 
purchaser, the District .Tndgc, on npjieal, held that 
the order on review, not having been sot aside, remained 
in force, but be remanded the c.asc under s. 560 
for trial of Ibe qiic-tion of notice. On the -case 
coming bark to the Appellate Court b.-forc another 
Judge, he held the order on review to be ultra vires, 
and the trial of the qaestion of notice to be unneces- 
sary. The dofondants preferred a second appeal 
against the last judgment. Held that on the hearing 
of the appeal the entire case, inclnding the order of 
remand, was open to consideration, and that the High 
Court had i)owcr to determine whether that order or 
the order stibscijnently passed was correct on the 
merits. Lala Pryag Lal r. Jai Nabavan Singh 

[I. D. R., 22 Calc., 419 

154. Civil Procedure 

Code ( 1882), ss. 562, 590, and 591 — Power of Hipk - 
Court in second appeal. — On an appeal from a 
decree of a District ilunsif, it appeared that he had- 
decided all the issues framed iu the suit, but iu the 
opinion of tho District .ludge he had based his judg- 
ment upon evidence improperly taken. The District 
.Judge remanded the case to be retried, and iu the 
event a decree was passed dismissing the suit which 
was aUirmed on appeal by the Subordinate Judge. 
Held on second appeal that the order of remand was 
illegal, and, although it had not been appealed against, 
the subsequent proceedings should be treated as 
noa-e.\istent, and tho appeal to the District Court 
should be remanded to be disposed of in. accordance 
with ]a\t\ Savtfri v. Bamjt, I. L. JR., 14 Bern., 332, 
and liameshar Singh y. Sheodin Singh,!. L. i?., 12 
All., 510, referred to. Subba Sastei v. Baba-. 
CHANDRA Sastei ‘ . I. D. R., 18 Mad., 421 

155. — Omission to 

appeal from remand order — Objection to order 
allowed in appeal from final decree. — The contention 
that a map was admissible in evidence was held to be 
open to the appellant on second appeal, although he 
had not appealed against an order of remand made' by. 
the lower Appellate Court, rejecting the map as 
not being admissible. Savifri v. Ramji, I. L. B., 14 
Bom., 232, and Bameshar Singh v. Sheodin Singlh 
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lElSlVIAIfD— 

C CASES OP APPEAL AITER REMAND 

-~e07ihlvded 

I. L E , 12 All,, 310, followed Kanto Pbashab 
HaZAEI t JaQAT CnANDBA Dutta 

[I Ii B , 23 Calc., 335 

156. Finding of 

fact — Ciiil Frocedure Code (ISS2J, sa 584 and 
588 - — Where an appeal la preferred against an 
appellate order under 8 6S8, Civil Procedure Code, 
the finding of fact by the lower Appellate Conrt >s 
conclusive as between the parties on the proper con* 
stniction of ss 6^4 and 188, Civil Piocedore Code 
VeNOANAXTAN t RAUASAUI ATXAJf 

tl li », 10 Mad, 422 

167. — QmI Procedure 

Code (1882J, aa 562, SS8, and 591 — Condtiions 
under tchtcA an order poaaed i/i the courae of a auit 
mag he ^nealtoned tn an appeal from the decree in 
auch attit — Liinilation — An irder made under the 
Code of Ciiil Pri-cedure from which on appeal le 
given under s SbS of that Code may be questioned 
under s 501 in an appeal from the decree lu the suit, 
if the j-iound of oojectiou is stated lu the memoiao 
dum of appeal So held by the lull Beoeb, follow* 
la^ liameahar Smgh V .SAeodm <SinyA, / L R,l2 
All , 510 Mu.har Soeiexn \ Bodha Bibt, I L 
B , 17 All , 112, distinguished. Meld (by Edoa 
CJ, and AIEMAN, J) that s 591 of the Code 
of Ciiil Procedure does not eiiab e au appellant 
to avoid limltat oa.by CJmiug up under s 591 when 
the ouly ground of appeal is an order made under 
B 562 S 591 contemplates two things there being 
a regular appeal about something else, and lU that 
appeal the inseitioa of A ground of objcctiou under 
s i.91. nHEO Nath SiMan t Bait Piv hmon 

[I. L B., 18 AIL, le 

168 Ctctl I 

Code ( 1882J, a 591 - appeal from decree in auit. 


directed against au interlocutory older passed lU 
the suit, liheo Math 8ingh't Ram Ftn btngh, I /■ 
11 , 18 All , 19, followed hiiEE Sivsn r DlWAJf 
SiNQU . . I L.B,,22 All,3b6 

See Hest KturwAS r Amba Peasad 

[L L. B., 22 All , 430 

7 CRIMINAL C tSI S 

150 Object of remand—Crif»i- 

nal Piocedure Code C^ct I III of 1869), a 422-r~ 
Act A of 1872, $ 2S2 — Fotcer of Appellate Court — ' 
A remand of a case under s 422, Act \ 111 of IScO, 
could only be for the purpose of tsLing further 
evidence, and certifying the result thereof to tb« 


EEMAND— eo»c?«<fcd, 

7 CRIMINAL CASES“Co»iclarfec?. 

160 . Orouad for remand—Jm* 

proper admission of examination of accused — Cri- 
minal Procedure Code, 1861, s 203 — When the esa* 
luiuatioa of the prisoner had not been recordedin full 
as required by s 2J5 of the Cnminal Piocednre 
Code, 1861, and was therefore inadmissible without 
further projf of it, buf, if admissible, would eitbei 
alone or with other evidence be sufficient for the con* 
vicfion of the accused, the proper course was held to 


, (2 Bom, 410; 2nd Ed, 305 

Reo I Pevadi but Basappa 

(S Bom , 420 2nd Ed , 307 
Req I Vipnoji 

[2 Bom , 421 2nd Ed , 308 
Rbo c GAsr Bapu 

[2 Bom , 422 : 2iid Ed , 308 
161 Eemand for further evi- 

dence — Criminal Procedure Code, JSB2, a 4)2, 
and aa 159 and l7J—Jurtadtctton of Magialratt — 
IV hen an AppilLtc Court directed further evidence to 
betaken by a subordinate Court under s 423 of the 
Code of Criminal Proccdjie, it was coinpetenf to the 
subordinate Court before which such evidence uAb 
given if any tffince against public justice, as de* 
scribed IQ B iCO was committed before such Court by 
a witnefs whose evidence was being recorded therein, 
to send the case for lurcstigation to n Magistrate 
undertheprovuioasof 8 I7l Quebk v. BaktbAR 

MaIFABaZ 

1.6 B. L B., P. B., 098: 15 W. B , Cr , 04 
262. Eemand for further in- 

quiry— Poacr to remand — Criminal Procedure 
Code,J861,a 422— Omitting to giie information of 
an offence — VV’hero a person had been found guilty 
by a Magistrate of the offence of intcnticnally omit 
ting to give information of an offence which he was 
bound to give, and on appeal the Judge found that 
there had been no evidence given of the omission,-” 
Meld per EssiP, J. (Gloteb, J., contra) the J.udge 
could not remand the cose for additional inquiry 
under s 422 of the Cnroinal Procedure Code. In 
tbb uatteb op thb PEriiiov op Ddai CnArfD 
Mueqopabhya . 9 B. Ii. B., Ap , 81 

S. C Is EE VV’OODOX ChaVD MOOKnOPADnXA 

(18 W. B., Cr., 31 

103. — Eeteation of prisoner m 

custody pending remand— Power of Magia- 
trate — A remand properly made after taking suffi* 
cient evidence given on oath or solemn affirmation >• 
the only ground on which a Magistrate can retain Au 
accused person in custody In rns siattpr op tUB 
PETiTiov OP ZtrncBiroDEZv Hossein 

(26 V7. B., Cr., 8 
See McrnooBASATH CmrcEEEiurrFi e Hebba 
IiAilDoss .... 17 W. B., Cr, 65 


[3 B L. B., A. Cr., 02 
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BE-MAEEIAGE, 

See Cases tik-der Hesdit Law— Widovt — 
Dis QTTATi 1PICATI0^■S — EE-JIAERIAGE. 

REMOTEE'ESS. 

See Cases ukdeb Damages— Eemoteness, 
OF Damages. 

See Cases eatjer Hindtt Law — W in— 
COXSTRTTCTIOI,- OF WlEES — PERPETUI- 
TIES, Trusts, Bequests to a Ciass, 
AND EEMOTENESS. 

See Cases under — Constrection. 

RENT. 

See Appeae— E.-W. P. Acts— N.-W. .P- 
Kent Act . I. L. R., 13 AIL, 193 
[I. L. R., 16 AIL, 51 
I. L. R., 18 AIL, 302 
I. L. R„ 21 AU., 247 

Abatement of — 

iSee Cases under Abatement of Pent. 

— — Arrears of— 

See Appeae— R.-W. P. Aots-E,-W. P. 
Kent act .1. E. R., 1 AIL, 366 
[I. L. R., 4,An., 237 

^ See Cases under Interest— Misceiea- 
NEOus Cases— Arrears of Kent. 

See Cases under Sale for Arrears of 
Kent, 

• Arrears of. Suit for — 

See Cases under Bengae Rent Act, 1869, 
s. 29. 

See Cases under Bengae Tenancv Act, 
SCH. Ill, 

See Cases under Co-sharees- Suits ur 

Co-SHAREESWITH RESPECT TO THE JoiNT 

Peopertt — Rent. 

See Cases under Jurisdiction of Re- 
venue Court. 

See Cases under Limitation Act, 1887, 

' ART. 110 (1S59, s. 1, CE. 8). 

See Cases under Onds of Proof- Land- 
lord AND Tenant. 

Arrears of. Suit for ejectment 

for — 

See Cases under Bengal Kent Act, 1869, 
s. 52. 

• Deposit of, in Court. 

See Bengal Tenancf Act, s. 61. 

[I. L. R., 21 Cale,, 680 
I. L. R., 15 Cale., 166 
1, L. R., 25 Cale., 289 


RENT — continued, 

Enhancement of — 

See Cases -UNDER Enhancement of Kent 
— Kight to Enhance. 

■ — Liability for — 

See Cases under Landlord and Ten- 
ant — Liabieitx for Rent. 

See Cases under Sale for Arrears op 
Rent — Rights and Liabilities of 
Purchasers. 

Non-payment of— 

See Cases under Landlord and Ten- 
ant— Pafment OF Rent— Ron-pat- 
MENT. 

- See Cases under Right of Occupancy 
— Loss or Forfeiture of Right. 

Payment of — 

See Cases under Landlord and Tenant 
— Payment of Rent. 

Payment and acceptance of— 

See Cases under Landlord and Ten- 
ant-Constitution OF Relation — Ac- 
knowledgment OF Tenancy. 

Receipts for — 

See Bengal Tenancy Act, s. 88. 

[I. L. R., 16 Calc., 155 
I. L. R., 26 Calc., 531, 633 note 

See Cases under Evidence— Civil Cases 
-Rent Receipts. 

Kattubadi — Charge on the land . — 

Kattubadi is rent, and does not constitute a charge 

on the land. ’ Ga jap ATI Rajah r. Surtanarayana 

[I. L, R., 22 Mad., 11 

See Muttafudi Balakriehnayya v. Venkata- 

NARASiNHA Appa Rau . I. L. R., 19 Mad,, 329 

See LaeshminabayaNa Pantulu p. Venkata- 

RAYANAM . . . I. L. R., 21 Mad., 116 

REITT, SUIT POR- 

See Cases under Bengal Rent Act, 1869. 

See Cases under Bengal Tenancy Act. 

See Co-sharers— Suits by Co-shaeebs 
■utth eespect to the Joint Property 
—Rent. 

See Cases under Jurisdiction of Ee- 
TENUE Court. 

See Cases under Landlord and Tenant. 

See Cases under Onus of Proof — Land- 
lord AND Tenant. 

See Cases under Parties— Parties to 
Suits— Rent Suits for and Intee- 
VENOES IN SUCH SUITS. 

See Cases under Res Judicata— CoM: 
PETENT Court — Revenue Courts. 
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BENT, SUIT POR-con/inK«d 

See Cases undeb Ees Judicata— Estop 
PEL BT Judgments 

See Cases under Small Cattsb Coubt 
rJforussiL— JuniSDiCTioN— P ent 
See Cases okdeb Special or Second At 
PEAL— Small Cause Court ^uits — 
Pent 

under RIOO 

See CaseI under Bengal Rent Act 
1869 B 10‘> 

1. Nature of suits under Act X 

of 1869 — au/j— S uita for rent under 
Act X of I8o9 ueie n t aummirj suits but to all 
intents and purposes regular suits only tried by 
Collectors ^ueo Taeinee Dossee u Gray 

[11 "W R,7 1 

5 C Bhabataeini Dasi r Grey 

[2 B L. E, A C. 162 

2 Suits cognizable under Rent 

Act— iS«ii partli/ Jor rent i» d strict » here Act 
■not inf ree —field that a suit brought to rccoTer 
rent partly due m respect of estates situate to a 
district m nh ch the Act irai not m force could be 
brought under the Rent Act Oosman Euan t 
CnowDHRT Sbeoraj Singh 6 N W , 42 

S. Basis of suit — 

Jurisdietion of CoUeclor —A suit for rent was cog 
Disable only by the Collector undei cl 4 s J3 Act 
X of 1859 whether it « as based up n a kabnitat cr 
acrecnent or neither Dbunput &ingr v Mills 
[7 W R , 473 

4 " Stttt for rent of 

lands held tn excess — The Bereuue Courts had 
under ActX of 1859 jirisdiction la a s it for rent 
m respect of lands held m excess of the laoib for 
which the defendant was paying rent where there 
was no lease or express contract limiting the lands of 
theteiancy Sbam Jba i DooRQA Box 

[7 W R., 123 

6 ' ■ ■ Stilt for rentfav 

able under agreement — Variable rale — A soit will 
lie under the Bent Act for rent payable under an 


in the nature of enhancement of rei t Jadoobub 
Singh t; BEHAEBcSiNOtt 2N W,437 

6 Suit for rent tn 

Xtnd — Beng Act Till of 1869 —A suit for rent 
in kind 13 cognizable under Bengal Act VI 11 of 18G9 
MuixiCK AMANut Ali V Ukioo Pasee 

[25 "W R , 140 
Kbishto Bundhoo Bhuttachaejee r Ponsn 
Shaikh 25 "W E , 307 

See I ACHMAN Prasad r Holas Mahtoon 

[2B L R,Ap,27 11 W R,, 161 
and PvAiKisoBi Dasi r Bonomali Charan SIaiti 

[IB Is.R,a N,14 low R, 209 


RENT, SUIT FOR— -confiwKetf 

7 Suit for rent in 

Innd — The i ent Act applies where rent is reserved 
in fand just the same as in the case of suits for ent 
ID monej bat not where articles are to be delivered 
under a separate agreemei t unconnected with the 
question ot lent 1 bubo ^^oonduree Debia i 
Jtnul Abdin 8 W R , 393 

8 Suit for rent in 

kind Beng Act VJlIoflS69 — Juriediction — The 
defendant took frem the phmtiff s ancestor a small 


uiai jayinei i « as eouuuuieu iuid u mouiit y tt oh 
ance ot B3 8 which was regularlv paid till 1 '"6 and 
then stopped Toasuit under Beogsl Act Vill of 
1869 to ICC ver the amount the defence was that a 
suit for a claim of s ich a i aturc could not be bro ight 
under that Act but the objection was overruled and 
the plamtiS held entitled to recovei the amount sued 
for Jailalooddsn t> Burns 

[15 B L R^ 261 note 18 W E , 99 

9 Suit for rent tn 

Itnd— Damages —Held that damages on account of 
tho wanton destnictioa of tiees tbouth stipulated 
for in a kabuhat cannot be cla med as rent , but 
that a stipulation to supply a o imber of maugoei 
yearly is one to pay a part of the rent in kind and 
the lalue of the mangoes is realizable as rent in a 
Revenue Court bsUBO Tasinee Bosses r Gray 

[11 W E., 7 

S C Beabatabini Dasi t Grey 

[2 B L R., A C > 162 

10 Suit tomatnlam 

moneg rent and prerent s bstilulion of tent inAind 
— Held that a suit for maiatenance of money rent 


Khan . 2 Agra, 807 

11 Suit to enhance 

jalkvr tenure A suit for enhancement of a julkur 
tenure is cognizable under the Rent Act FURAN 
Sautba t Tajooddebn 5 WE, ActX, 20 
Allum Cbundeb Shaua v Bbubut Baboo 

[6 W R., Act X, 92 
And so IS a suit for a kabuliat for payment of the 
rent of a fishery Eoylash Chukdeb Dry r Joy 
IVABAIN Jalooah 7 W. R, 93 

13 Suit for rent of 

land <n a town — Beng Act Till of 1S69 — Bei gal 
Act k III ot 1869 relates only to agncnltural bold 
mgs and its provisions hav e no application to land 
forming part of a street in a town Collector op 
■M oNOUTB T Madae Buesk 26 W B , 138 

13 Suit for rent of 

house situated i» /oic»— A iiit for a kabuliat or 
snrkhnt will he nnder Bengal Act VIII oflSoOmthe 
case of a bonse situated in a town Bam 1 all t 
Chummon Ohuttuck , 24 W R., 271 



( 7516 ) 


DIGEST OF CASES. 


( 7516 ) 


BENT, SUIT EOB—conitnued. 

14. djJnJiancement of 

rent of a dwelling-home in village, — A suit for 
enhancement oE rent o£ a dwelling-house in a village 
is cognizable nndei‘ the Rent Act. Abdool Hamid 
n, Dona&ram Det . 3 B. Ij. E., Ap., 133 

15. — — Stiit for rent of 

land covered with buildings, — A suit for the rent of 
land is not altered by the fact of houses or buildings 
standing thereon, and therefore such a suit is one 
cognizable under the Rent Act (X of 1859). 
Mathdbanath: KuNDir r. Campbebb 

[9 B. E, B,., 115 note ; 15 W. B., 463 

16. Suit for rent of 

land with buildings— Jurisdiction. — ^Tho Revenue 
Courts had no jurisdiction to entertain a suit for 
rent of land with buildings upon it, when the rent 
included the rent of the buildings as well as of the 
land. Dhibaj Mahatab Chahd Bahadxjb r. 
Makdhd Babb ABU Bose 

[9 B. li. R„ Ap., 13 :,14 ’W. E., 246 

17. Suit for house- 

retd including ground-rent, — Where house-rent in- 
cludes the rent of the ground upon which the house 
stauds, aud the ground-rent can be separated from 
the other items forming the aggregate of the house- 
rent, the claim to the extent of the ground-rent may 
be cognizable by the Revenue Court under Act X of 
1859. Ram Chctbn Singh Kbttbee v. Meadhph 
Dhejee 8 W. R., 90 

18. — Liquidated dam- 

ages under agreement with respect to /iowse.— The 
defendant bought a house belonging to the plaintifE 
aud standing on his own land, on the condition that, 
as long as the house was not removed, he would pay 
the plaintiff a certain sum per month. The bouse 
not having been removed, the plaintiff sued for the 
stipulated sum from date of purchase. Held that 
this was not an actiou for rent, but a suit for liqui- 
dated damages, and as such cognizable iu the Civil 
Court. Debnath Rox Chowdhbx r. Kabbx Kisto 
Eox Chowdhbx .... 1 W. R., 2 

19. Jurisdiction 

under Beng. Act VIII of 1869 — Suit for rent of 
houses. — The rulings applicable to suits for rent of 
houses or of portions of land covered with houses or 
markets have no reference to suits in which rent is 
claimed iu respect of a monzah or of an entire estate, 
or the alic]Uot part of air estate. Hence a suit for 
rent of 8 annas of a monzah which was part of the 
plaintiff's zamindari held iu farm as a whole by the 
defendant may be properly brought iu a Civil Court 
under the provisioUB of Bengal Act VIII of 1869. 
Gaxeemht Hossein V, Rohgoo >ahoo 

[3 C. L. E., 8 

20. Suit for rent of 

lands covered by arhats, ghats, and bazars . — A suit 
for rent of land where the vent comes from arhats, 
ghats, and bazars situated upon it, as well as from 
the laud, was held not to lie rrnder the Rent Act. 
Haei Mohan Sibkab v. Mosceieee 

[9 B. li. R., Ap., 14 : 15 W. R., 464 note 

Mad AN Sing v. Madan Ram Deb 

£3 B. B. E., S. 3Sr., 11 


EB3XT, SUIT BOR —continued, - - 

21. — - - Suit- for ferry 

tolls. — The rent larv in Bengal does not apply to 
ferry tolls. Had Mohan Sirkar v, Moncriejf', 9 
B. L. 21., Ap., 14, applied. Kachhba Singh v. 
Upendba Chandba Singh I. L, R., 27 Calc., 239 

22. Suit jor rent of 

hastu lands. — Where the rent for bastii lauds was 
paid by the raiyats to their landlord separately from 
the rent paid for the cultivated lands, but the tenure 
of the hastu lauds was a raiyatwarl tenure, it was held 
that, as a matter of law, the distiuctiou iu the mode 
of 2)aying the rent did not exclude those lauds from 
the operation of Act X of 1859 or Bengal Act Y II I 
of 1819. POGOSB V. Rajoo Dhopeb 

[22 W. B„ 511 

23. Suit for rent of 

garden attached to a house. — Held that a suit by a 
lessee agiiiust a sub lessee to obtain rent of a garden 
which was attached to a house, aud was ancillary to 
the enjoyment of the house, was not cognizable by 
the Revenue C-mvt, but by the Civil Court, Shxam 
Singh v. Phnchhm Majee - . 2 Agra, 243 

24. Suit for rent of 

lands appurtenant to divelliug-house. — The defen- 
dant bad been declared entitled, under s, 9, Bengal 
Regulation XIX of 1814, to hold certain lands as 
attached to Ms dweliing-house, at an equitable rent 
payable to the landlord. The landlord subsequently 
sued under the Rent Act for enhancement of rent 
of these lands. Held that a suit for the rentof such 
lands could not be maintained under that Act. 
Khaibhddin Ahmed v. Abdhb Baei 

[3 B, L. E., A. C., 65 : 11 W. E., 410 

25. — — — Suit for house 

and ground. — If a house and two parcels of ground 
were held and enjoyed together, foiming, as it were, 
one compound or set of premises, the suit as to the 
whole was not cognizable under the Rent Act. If 
one of the jiarcels of land lies at a distance, or is 
wholly sepaiate and distinct from t'.ie other, the suit 
as to the former was cognizable under that. Act. 
Bipeodoss Dex V. Wobben . . 1 W. R,, 222 

Tabeenx Persahd Ghose r. Bengab Indigo 
Comeanx . . . .2 W. E., Act X, 9 

26. Suit for- rent of 

land let for purpose of factory and dioelling-house . — 
A suit lies undes Act X of 1859 for the rent-of land 
let for the purposes of a factory including the dwell- 
ing-house of the proprietor of the factory, it being 
immaterial for what purposes the lands wore demised. 
Tabeenx Pebsahd Ghose v. Bengab Indigo Com- 
PANX 2 W. R., Act X, 9 

27. Suit for rent of 

land on tenancy not strictly agriculturahle. — The 
class of cases cognizable under the Rent Act includes 
suits for rent in cases of tenancies not strictly agri- 
culturnble, provided the subject of the lease is land 
and the rent issues out of the land, and is due on ac- 
count of, and for the use of, the land, whatever m»y 
be the purpose for which the surface of the land 3S 
used. Watson ». Gobind Ghundeb AIozoomdab 

[W. R., 1884, Act X, 46 
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BENT, SUIT FOR — continued 

28. Garden land 

where trees are remored, Sutf to fix rent of-—AetJC 
oj 1S59, s 23, cl 1 — Wbeie land has been lield as a 


Cannot by agreement fix tbe rent, a snit few tbc de- 
termination of tbe rate vraa maintainable under 
cl 1, B 13 of Act X of 1650 But where the 
occupant who brings tbe bagh under cultivation Beta 
up a right inconsistent with the existence of the re 
lation of landlord and tenant, and there la a contest 
betueeu the parties as to their icspecure rights and 
positions the clause was inapplicable biiBOPAL 
SiKOH I Rai SeetSeah . 3 N. W., 18 

29 Suit fior ground- 

rent of land cn tiAicA golah is luiH — A suit for 
giound-rent of the land ou uhich a golah stands is 
not cogmrable under the Rent Act Delawoh 
A ti r Dibee Pebbhad '' 11 W. R , 203 

30 Sutl for tolls 

Jrom persons ocmtng to hot — Seng Act 1 III of 
iS69.— A suit for rent deniable by a lessor from tolls 
collected by the lessee from persons resorting to a hat 
jsnot cognizable under Bengal Act \1II <1 1869 
bAVi t IssTJR CHXi>mEii SIuuDUi 20 "W. R,146 

31, — Sutt to enforce 

rrghi to ereetgolahs at ghalsandtocollectduttes — 
Act 2C oj 1850, s 23 — A suit for enforcing an 
alleged right to erect golabs at certam ghSts audto 
collect duties from persons using them, was not a suit 
"on account of any right of pasturage, forest right, 
fishenci or the like ” within s 23 of Act X of 1859, 
and the Collector had no ^urisdictiou to emtertain it 
Prsioiec} t JoutniBEE Loll 

[Marsh , 104 : 1 Hay, 453 

33 ^ Sutt for rent from 

a toll on rirer or canal — Act X if 1859, s 23, cl 4 
— f. ault t<4 vccover sent ow leas* oi toll fTOca a 

canal or riier navigation was not cognizable under 
cl 4, a iZ, Act \ of 1869 Oablaeh i Bai 
J lOnUN IIA2EAH . 1 W R , 15 

33 Sutt foriolis for 

vie of a ferry— Act AT of 1859, s 23, cl . 4 ~ A suit 
for tolls for the use of a ferry belonging to the plaintiff 
was not maintainableunder Act X of 1859, s 23,cl.4 
PuBlO'JG t. TBEELOCHPN SisOH 

[Marsh,, 604: 2 Hay, 608 

34 Seng, Act VJII of 

1859 — Svttfor duttoorvt—OljecUoa cn appeal — A 
suit for dustoorut is not a suit for rent, and is 
therefore not cognizable under Bengal Act VIII of 
1869 Ihe ground that, even suppoiiog the suit was 


Lio W . R., 343 


BENT, SUIT FOR— continwetf. 

86 — — iSui^yor rent of 

stone quarries — Act X of 1859, s. 23, cl 4 — In a 
smt for rent under a lease of 8 annas of a certain 
hill and of 14 bighas of land by which the lessee 
reserved a yeaily rent of K200 for the laud, and 
the right of levying a yearly tax on the parties who 
were employed in quaiiying the stone, — Held that 
this was not a suit cognizable under Act \ of 1859 
Xhalut Chunder Qhosev, Altnfo, 1 Ind Jvr,Il S, 
considered and appiovcd Shalgeam r KubibW 
[3B Ii.R,A 0,61:11X7 B , 400 

86. iSuit to recover 

pagmentfor use of land fur stacking Umber — In a 
suit to rccov er mo ley due, or payment in kind for the 
use of the plaintiff s land by stacking timber thereon 
and keeping it there for a specified time — Held 
that the cHim w as of the nature of one for rent and 
governed by the law of limitation applicable to money 
claims of that kind Where there are w ell known 
terms upon which the use of land for stacking timber 
18 permitted by its ownir, and a party with the km w 
ledge of this custom or practice uses the land in this 
waj,b«.is bound as by an implied agreement to 
piy accordingly for eueb use Jpsina Dosa t 
Gawseb Meah 21 W. B , 124 

37 ■ "Osufructuary 

mortgage — llvqajirt — Seitnedreni — Theplaiutis 
bad toirowcd money on security of a zur i peshgt 
lease of property which, after some ycais, be sued to 


would not alter the essential character of the arrange-* 
moot, which was one of usufmctuaiy mortgage 
that the words of s 25, Act X ot 185 J, imply 
tliat a suit by a zamindar to lecovcr a lent reserved 


VAiuii nmrti ue cuuiu uoiam Buobiauij u iein.!, ui- 
though the remedy sought by him involved m its 
details different jurisdictions SnEO OonAir SiNGiI 
t Rot DiicEUE Deal . 12 W. R , 216 


38 - 


- Seposit as secu* 


rity for rent — Htiq-i tamindan — The fact that a 
sum of money Was deposited by the lessee "dh the 
lessor as security for tbe payment of the rent did not 
remove a suit for rent from the jurii<he(ioii of tlio 
Revenue Courts A claim for hiupi wmindan was 
not cognizable under Act X of 
LAUif.EraTASAD . . ia'm'.B,214 


39 , — Suit for somin- 

dart ddk charges -A smt lya Minlndar ngaiuit a 
patnidar for zamimUn dik elYdOS, uiulcr Ihiigal 
• . • ■ under 

.. '• ■ 1S5H 


« ■ ■ ' ‘ ' * SGOBS 

lU vv . 11 ., Acts. 81 

40. — XirofjSV, 

,, f/ j^Snii for sum tn nature of renMaipe- 



( 7519 ) 


DIGEST OP CASES. 


{ 7520 ) ■ 


BENT, SUIT -eon— continued. 

Niizzerana. — A certain stim was paid to Government 
as nuzzerana dm ing the existence of the maafee grant 
through a lambardar. After the maafee was resumed 
and a Government Jumma assessed upon it, the 
nuzzerana continued to be paid until the interest of 
the Imlder of the resumed maafee was confiscated for 
rebellion and sold at auction. After the confiscation, 
the Government allowed the amount to the lambardar 
by deducting it from the amount of Government 
revenue paid by him. Held that, under the circum- 
stances, the payment of nuzzerana being a present in 
actnowledgment of proprietary title in the nature of 
a rent -charge, the suit was cognizable under cl. (4), 
s. 1, Act XIV of' 1863. Zahoob H ossein v. Assud 
Aei 2 Agra, Ft. II, 178 

41. — — Stiit to recover 

Cesses in excess of rent — Jurisdiction, — Act X of 
1859 gii es no jurisdiction in suits to recover cesses 
over and above the I'cnt. Objc on Sahoo v. Ajsxtnd 
Singh .... 10 W. B., 257 

42. Suit for arrears 

of cess . — A suit for arrears of a cess, which is not in 
the nature of rent, could not be brought under 
Act X of 1859. Kasim Ah n. Shadee 

[3 N. W., 21 

43. Sicit to recover 

lambardari right — Act XIV of 1863. — JSeld that a 
suit to recover lambardari right, or 10 per cent, 
allowance provided for in the administration paper, 
being other than a commission on actual collection, 
was not cognizable under Act XIV of 1863. Khoo- 
BEE V. Akbae .... 2 Agra, 322 

44. — Suit for price of 

trees — Act X of 1859, s. 23, cl. 4. — A suit for half 
the price of trees cut down by the tenant, and 
claimed by the landlord by right of usage, was not 
cognizable under cl. 4, s. 23, Act X of 1859. Tohhb 
Eoy V. Mahabeo Duit . W. B., 1864, 327 

45. — Suit for rent of 

zerait lands . — A suit for rent from a party holding 
lands as zerait in his own possession was one for rent 
as between landlord and tenant, and cognizable under 
Act X of 1859, CsowDi V. Seee Misseb 

[12 W.E.,4 

46. — — — -- — Suit for rent of 

land covered hy huildings. — L having claimed cer- 
tain lands as lessee from the zamindar, and A having 
pleaded that he held them under a mii-asi tenure 
from the same zamindar, the Court held that the two 
leases could co-exist, and that L was entitled to 
recover actual possession and to pay to A, as an 
intermediate holder, the rent due to the zamindar. 
In execution of the decree, L was put in possession of 
all the laud except a portion covered by factory 
buildings in the posscssmn of A, w'hich buildings the 
Comf held did not go with the land. Unable to get 
possession, L brought a suit to recover rent for the 
laud covered by the building. Keld that no suit 
for rent could He, Ale representative being a tres- 
passer, .and his mere statement of willingness to pay 
rent being insufficient to constitute the relation of 
landlord and tenant. Ltons v, Bexts 

[13 W. E., 94 


BENT, SUIT 'Eim.-contimed, 

47 . — — Payment hy one 

co’sh aur to others — Beng, Act VIII of 1869. — A 
co-sharer in an estate who cultivates a pot tion belong- 
ing to himself and the other shareholders should pro 
tanto be considered their tenant, and payment by 
such co-sharer for land so cultivated, by whatever 
name it bo called, is substantially rent, and a suit for 
such rent comes pioperly under the provisions of 
Bengal Act VIII of 1869. Aiiabinee Dossee v, 
Seeenath Chhnbeb Bose . . 20 W. E., 258 

48. — — — Suits for rent by 

goandahs against under-tenants. — Suits for rent 
between “goandahs” and those cultiv.ating under 
them were cognizable under the Bent Act. Likhun 
Paxhuk t), Roop Lae. . . SN. W., 48 

49. Suit against ao- 

sharer for share of rent — Act X of 1859, s. 23 , — 
S. 23, Act X of 1859, was not applicable to a suit 
in which the plaintiff claimed as entitled to a 
moiety of the rent of certain land in the possession 
of his co-sharer. .MixxUNEJkE SahOo r. Bad PE 

[1 W. B., 53 

Kaeee Febshad V. LtrXAPHT Hossein 

[12 W. B., 418 

60, Suit for share 

of rent against tenant and co-lessors. — A suit for 
a sh.are of rent against a tenant .and cc-Iessors was not 
cognizable as a suit for rent within the meaning of 
cl. 4, s, 23, Act X of 1859. Laei-a Isebe Febshad 
f. Sthaet . . W. E., 1864, Act X, 28 

51. Suit for rent 

and damages against co-sharers for sub-lease,—;- 
Suit against co-sharers and dar-ijaradar for rent and 
damages in respect of a mehal of which a sub-lease 
was granted by the defendant co-sharers. As plain- 
tiff did not get possession of his share until after the 
expiry of the sub-lease, and then only by the aid of 
the Civil Court, and as his title during the subsist- 
ence of the lease w’as merely nominal, and as he ex- 
ercised no rights of a' landlord during this period, 
and could not have sustained against the dar-iJaradar 
an action for rent under Act X of 1859, — Held tliat 
his suit was properly brought in the Civil Court. 
Eadhajeebhn Mostapee V. Denonath Baneejee 

[W.B., 1864, Act X, 49 

52. Suit by patnidar 

for his share of tent. — A suit by one of a body of 
patnidars against his co-patuidars for his share of 
the rents collected by them was cognizable under the 
Bent Act. Soobhpe Singh v. Meeto Singh 

[W. B., 1864, Act X, 12 

Hxdee Aei V. Omeit'Chowdhex 

[W. B., 1864, Act X, 42 

63. - — Shikmi ialukhdars 

— Bermanent settlement, — Where shikmi taluhlis at 
the time of the permanent settlement were com- 
prised within the zamiudar’s estate, the talnkhdavs 
were subordinate to the zamindar, and the zamindar 
could therefore sue them for their rents in the Beve- 
nue Courts. Chhndee Kanx CnHCEEEunxxr v. 
Dheheeanea Odea , 

[1 Ind, Jur., N, S„ 6 : 4 W. E., Act X, 41 
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Chcnbeb Kisr Chuckeebutty i Mahomed 
Hossbi'I . 6 "W. R , Act X, 1 

64 Suit for ptotieg 

aHvanctd to naih for to rks on salaries — Money ad* 
%anced to a naib for tUe constniction of a bnud or 
for the payment of the ealaiies of tahsildars and 
peadahs comes nithin the terms of s 23 Act 
X of 1859 with regard to the management of land 
and a suit by a manazer of an estate to recover eneh 
advance was cognizable by the Revenue Couts 
Bam Deal Baneboee r Cotjbt oe Wards 

[12 W B , 269 

66 Suit for projils 


Oy tue coiieeLor i\,uui MUBUUL niMiii r ahumd 
Rot aWB.lll 

66 — Suit on hands 

stettred hy assignment of rent — A lent money to B 
on bonds payment of which was sec ired by assign 
ment of the rents of fj a estate A instead of 
liquidating the bonis froii the collections of the 
estate assigned hrougl t a suit on the ho ids and oh 
tamed a decree B then sued for a refund of the 
coilectious made and sot appropriated to the pa> 
ment of the bo ids Reid that such a smt was 
not one for rent and was uot cognizable ndcr the 
Rent Act Ali Maiiomed v Kahaeam Qhose 

[8 W. B,, 123 

67 — Purchase of 

erof! on eondiiton that they uere subjeet to ela m 
for rent — Suit against purchaser to reeoter amount 
n/ fsnf here a party purchases crops beloiemg 
to a raiyat at auction sale with notice and assenting 


rent a ami ia Tccores thpamcaatSTOTatbepiTcitaser 
is a stilt ns an impli d contract between the landlord 
and the parch laor and was not cognizable under the 
Rent Act Achhl r QusqaPebshad 

[2 Agra, 73 

68 Dffault ofttia 

irul — ^tti< aoainti seza rvl to rfcorerloif — A lease 
empowcied thclvndlord on default of piymcnt of 
any of the kists by the tenants, to nppo it a knmlc 


suit wonll not he inder the Rent Act Ahhbd 
MOTEE DEDIA e kniRODUOB IISLOAR 

[BW R,ActX,4e 

69 — SulloAeiile 

future rate of ren > — A suit to fcttle the rent of 
fi tiiro years between owner and occnpicr of lind 
mil not he Moonoo SooDirv Rot r SnEKpriTT 
UncxTACnAEJEE « 25 "W B,, 488 


BENT, SUIT POB-conhn«/rd 

80 Suit to determine 

fulureratesofrent — Beng A t Till of 1869 ss 2S 
S9 3S — A suit to determine not merely current, 
hut prospective rates of rent will he under the rent 
law A pottah is not necessarily mokuran because it 
confers a contingent holding on the lessee andhia 
posterity AsgheAu r Wooma KAVTMooKSBaBs 
[26 W B , 318 

61 S«j< fa collect 

rents as 0 sharer or represenfatite sharer — The 
Civil Court had junsdieti n in a suit which involved 
the right to collect rents as a sharer or representative, 
or as deriving from a sharer and the decision of 
which depended on proof f a certain alleged parti 
tion HuBBocBrKDEB BOT r Obhot CnORU 
'•lECAB 2 W B , Act X, 72 

62, Suit ratstiig 

question of extentof share askutkeenadar — \Mier6 
the kutkccnadar of an alleged share sued thft 
kutkeenadar of the remaining portion for a proper 
tionof leut and defendint while admitting himself 
to he pUmliff s tenant, disputed the extent of the 


to shares and rent \ ebasut Hobsbiv o Jcob 
DHA&EB Sivo IS W R., 68 

63 — Infertenor'-Bia^ 

puled title to rent —In a su t for rent paid in ktad, 
IQ which defendant did not deny plaintiff s right as 
landlord, but in which intervenors appeared and oh 
jected that the Civil Court had no ]ttn8diotion and 
pleaded also that defendant was their tenant and paid 
rents to them —Reid (by Loon J) that neither de 
fendant's appropriation of the rent nor the fact of 
bis disputini. plaintiff s share, nor the act of the m 
terveno s in raising a question of right altered the 
nature of the suit or took it out of the cognizance of 
a Revenue Court Reid also (by Pheae J') that 
whatever might have been the case before the inter* 
venfion, as soon as the lutervenor uas made a defen 
dant and issue* of right and title were raised by the 
Court between him and the pi iintiff there was matter 
which the Court had jurisdiction to decide GoEAu 
Mahomed Akboe v Kadha Kisnav MonHitT 

[9 W B , 287 

64 Suit by astiqnee 

ofnqll to reeoter rent — A claim (o rent made by a 
person to whom the zamiudar has assigned the right 
to recover the rent was cognizable under the Rent 
Act ShaMAsoohsebee Dosses r HivnAiinH 
Cjidvdeb UtOZOOUDAE 

[IkThrsh., 190 1 Hay, 674 

66 Suit for rent 
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jurisdiction to enquire into the nllrgatiou, boenuBO 
plnintiTs ovusc of nclion wns Uic originnf rauBc of 
action of tbe landlord, and tbc only (fTtcl of subse- 
quent events was to deprive defendants of nn answer 
to tin- claim, IsiiAN Cnmn’uu Skin r. Kknaham 
Gnosr . ... 12 W. R,, 381 

GO. - - - - — A’lttV Jor rent 

(jflainsl hrncemi and actual cultivator— Art .V of 
JS59,.t.23,cl.d.—A suit for rent ngainst two per- 
sons, one ns tbe beimuii and tbe other as tbe actual 
fanner, was cogni/.ible uiubr cl. -1, s. 23. Act X 
(,f IS.'Jb In such a suit the plaintiff could only 
obtain a decree ngniiuit one or other, not loth of 
the defendants. " llrniiALAi.T. IJOKSiiKi; r. ItAJ- 
Kisnonn Mo/oomtiau 

[W. R., E. B., 58 ; 1 lucl. Jur., O. S„ 81 

IHny, 449 I 

S. C. llA-IKISUOIiJ; MO/OOMU.^U r. lIltnKAT.OTiT, ; 

BcKsitr.r. .... Marsh., 188 j 

67. - - - - .v„,7 to rcrorcr i 

rent u-ronfi/ulli; crllectcd lij unauthoriecd perron. ! 
— A suit would mt lie. under Act X of IS.'.O, to i 
recover rent wrongfully collected by a perron not the j 
agent of tbc laudbohUr, and without Ids authority. . 
Snrxu. Kiixo Ilov r. G05srrN.nu SuAit 

[Marsh., 465 

0S, — Suit raisinr} 

questions of fai/mcnt hy Lurrat . — In a suit for rent, 
where pa.Mucnt by a burrat is jdcaded by tbe tenant 
and c.\ecution of it is proved by the landlord, the 
Ilovcnuo Court had jurisdiction to try the qurstiou 
of burrat. PooiiNO Cni'NPr.n Dot r. Eskd Lat,t, 
Gnosi; 7 W. R., 25 

and of payment, DAitninA DitBiA r. Kir.MONEH 
Singh Dr.o .... 13W.R.,260 

69. — - Claim to dediw 

tion of rent — Bond , — In an action for rent before 
tbe Collector, the tenant set up that, by a taina- 
sook entered into between himself and his landlord 
after his lease, it was stipulated that in consideration 
of an advance of money by him to tbe landlord a 
part only of tbe rent shmld bo paid and the residue 
applied in satisfaction of the debt and he claimed to 
be entitled to the benefit of that stipulation. Held 
that the Collector hud jurisdiction to inquire into the 
validity of tbe alleged tamasook, and to allow tbe 
deduction, if satisfied that it was genuine. ICntTN r, 
Beechun Marsh,, 409 

70. 2Lode of pay- 

ment of rent — Revenue, — In a suit by the Court of 
Wards, on tbe part of the Durbhung.a Eajnb, for 
unpaid instalments of rent where the agreement 
under which the defendanf hold his ramindari was 
that he shonkl pay bis Government revenue into the 
Collectcriite through the Eajah, — Held that the rule 
which prevailed in that part of the counlry amongst 
ordinary tenants of paying rent month by month rvas 
not applicable to defendant, and that the instalments 
of rent and interest thereon w'ere to he calculated ac- 
cording to the Governmeqt rules for the payment of 
revenue. Geidhahee Singh v, Cohet oe Wabds 

LIO W.B., 368 

f 


RENT, SUIT TOH-conlinucd. 

71. ' “ — Apportionment of 

rent. — Where n tenant held lands in six Tillages nn- 
dcr a patnidar at an admitted rent, and the patnidar 
subsequently granted dar-patuis to two different par- 
tii'.s of two and four of the said villages respectively, 
tbe tenant baviiig admitted a certain sum to be tbe 
rent jiayal'lo in rc.spcel of tbe lands situated in tbe 
two villages, tiie rent payable to tbe dar-patnidar of 
the four villilge.s was properly c.stiniatcd as the differ- 
cnee between tlie admitted rent of tbe land in all six 
villagis and tbe ndmittid nnt of tbe land .situated in 
tbe two villages. UriA.iA Lai, Eot r, .Sayaua Cha- 
itAN Bnurr . 6 B. E. Ik, 623 : 15 W. B.,20 

72. iSuit for arrears 

of rent — Suit for arrears of rent insliluicil before, 
hut decided after, the nholishiny of Revenue Courts, 
— A suit for am-nrs of rent wliicli had been insti- 
tuted in tbe Civil Court before Bengal Act VlII of 
ISbb e.itue into opt ration was decided by that Court' 
afttr tbe jnritdiction of the Kcvcmio Courts bad 
censed to exist. Held that the Civil Court bad no 
jurisdiction in the case. Ktfi.ljyANKSsrEEi; DossEi: 
r. Xahain Kyiiputo . . 15 W. R., 241 

See Diiiea.i JIahatah Cu.\no Bahadook r, 
JfAKTJNH BcLEATllI BOSr. 

[9 B. L. R., Ap„ 13 : 14 W. R., 246 

73. Suit for arrears 

of rent —Suit for arrears of phulkur—Jurisdicfion 
of Civil Court, — A suit for arrears of rentof the de- 
scription known ns'plinlknr.beingoC a nature cogniz- 
able by a revenue oilicer when Act X of 1859 was in 
force can now be brongiit before a Mnnsif : a Small 
Cause Court has no jurisdiction to try it, GoniND 


SooKOOE r. Goitoor. Bhpkux . 23 W. B., 304 

74. Suit for orrenr-f 


of rent — Suit for rent of a hdl — Act X of lSd9, 
.s. 3,3, cl. d . — A suit for arrears of rent of a liat was 
rognirablc under cl. 4 , s. 23, Act X of 1859. Gaeteeb 
D iinEA r. Thakooe Doss 

[W. B., 1884, Act X, 78 

75. Suit for arrears 

of rent — Suit for arrears of rent of indigo factory 
— Act X of 1659, s. 83, cl. 4.— A suit for arrears of 
rent duo on account of an indigo factory was not a 
suit for arrears of rent due on account of land within 
cl. 4, 8. 23, Act X of 1859. Oddit Chhndee Pattb 
V. COHOEO KANXO PAtrii 

pVEarBh.,401: 2 Hay, 629 

76. Suit fur arrears 

of rent — Suit for rent of land with indiyo factories 
on it. — A suit by a lessor for arrears of rent was 
triable under Act'X of 1859. if the principal 
demised under tbe le.ase was land, and if indigo fac- 
tones on such land were merely the adjuncts or 
appurtenances. Shaeoha Peeshad MookeeJEE ^ 
Sbeenath Mooeeejeb , . 16 "W. B.. 629 

77. ; ; Suit for arrears 

of rent — Suit on covenant in lease to recover ar- 
rears of rent of mine. — A leased to B for 25 yeevs, 
commencing from October 1855, certain anrung*. 
pieces of ground, at certain rent payable monthly> B 
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entering info a covenant to pay tbe rent The pro- 
peit} leased was a loba mebal or iron ininQ, and the 
lessee used it as such and erected smelting furnaces 
Seld that a suit by A against B, on the covenant in 
the lease to recover arrears of rent, was propeily not 
brought under the Bent Act , that “ land/' as under* 
stroll in reference to Act \ of 1859i had a limited 
^ ‘ . 1 1 ' lae of 

• CtlOD. 

•■I . *. .420 

73 — — Suitjbr arreart 

of rent — Swtfor at’reara of ant under asatffnment. 
— A suit for arrears due under an assignment of 
rent uas a suit to recoicr arrears of rent, and aa anch 
uas only cogiii/able under cl 4, s 23, Act X of 1859 
KisiiEN Koouab Muter r Mohesh Churiibb 
Ba>eb3ee . , W. R , 1864, Act X, 3 

70. Suit for arrears 

of rent—Morfgogee exeeutmg lease to mcrlgogor — 
A irortgagee nho executes a lease in favour of a 
moitgagoT, stipulating to pay him a certain amount 
annually as rent is, as far is tho payment of that 
sum is concerned a tenant of the mortgagor, and 
must be sued undei the Rent Act for any arrears 
of such rent BiasoBOOp Dutt > BI^oDB Ram 
Seik . . W. E , 1864, Act X, 03 

* 80. Sttitforarreart 

of rent — Sutt io recover money due for jumma 
hetiieen dates and settlement.- A suit 

by Ooiernment to recovfi uhat the defendants lave 
bj a writing agreed to pay in resjcct of Government 
]iimnia betn een the dite of resumption and settlement, 
was net a suit forarrcais of rent cognisable undei 
Act \ of 1869 GoTlBMIEt>T 1 HraRMCTOOWSSA 


DIBEE - . 2'W.B., Actx,108 

81 — Suit for arrears 


of rent — Suit for damages - Plaintiff, having paid 
arrears cf rent to defendant as Ins landlord’s author* 
ucd agent was afterwards sued for tin sc arrears by 
the landlord u bo obtained a decree, the Courts holding 
that the jajment to the mukhtear was one vbiclr 
did not fund the landlord Flainfiff then sued the 
mukhtear who had rccincd the money .Held that 
the suit was an action for damages, and rot one 
cognizable under the Bent Act Bixrsx Kith 
Sanbtai t Kaiee Cbubh Paitl 13 W. E , 3t9 

82 Suit for arrears 

of rent— Suit for arrears of rent after iraluUat 
had been given up, and after default in payment 


arrears of rent 27e/d that the suit nas not cogniza 
hie under the Bent Art Jaibau Geer r Sbvo 
S uMrcT Doobet . . . 6N.'W,84 

83 Sa%t against ta^ 

lulchdar for arrears of rent— A suit against a 
taliikhdar for arrears of rent at an enhanced rate 
would lie under Act \ of 1859, cv on though it were 


RENT, SUIT FOR — continued. 
not brought for determination of the rate at wlilch 
defendant should be required to give a kabuliat 
Eowshur Bibek 1 CHt^^DEBSIAD^1:B Kttb 

[leW. R,177 

84. Suit for arrears 

of rent — Balanced rent.- A tcot i farming lease 
D by which he agreed to pay B a ceitam 
yearly rent and stipulated further to pay to B half 
of any enhanced rent which he might succeed m 
realizing from the raijats. Held that a suit by B to 
recover arrears of this moiety of enhanced rent would 
lie under the Bent Act Brabataeim Dasi »• 
Obey . . 2B.Ii.E.,A C , 152 

S C XUBO Taeinee Dossee V Gray 

[11 W. R , 7 

85 for arrears 

of rent — A Collector cculd give a decree fir arrears 
of rent against the real lessees in possession, although 
no previous realization of rent directly from them 
was established, and to written agreement was shown 
to have been executed by them m their own names, 
another party being the ostensible holder of the lease, 
and not denying liability JuDOOlCATii Pauii « 
PftosoNKOVATn Dbit . 9 "W. B , 71 

86. Suit for arrears 

of rert—Act X of 1859, s 23, el 4— Suit against 


default of the lessee Bhoobpr Morpi) alias Fsq. 
LAD Sakdyal 1 Bnrso Soomdebbb Dssia Grow* 
DiiBAiM . * . ,8W.R,452 

87. fi’uii/of orreiTrj 

cf rent— Suit against lessees and ihetr sureties- 

Decree against <e»*ee» —There was no provision m 
Act \ of 18o9 which confemd on the Collector jnns*' 


OoMEsn KoOBR r OoMDDTOOSNISSA BEauw 

[6 N. W., 77 

88, Suit for arrears 

of rent —Act X of 1859, s. 23 — Surety for poyment 
if rent —Decree, Form of,— In a suit for arrears of 
rent in a Bevenuc Court under Act \ of 1859, the 
lessors joined as defendants the lessee and another 
person whom they alleged to be a surety fer the pay. 
meat of the rent An ex parte decree was made m 
favonr of the plaintiffs, bnt it did net expressly make 


to* establish Ihew title to, and to recover possession 
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of, tlio liuul. Held that the plnhitiff’s title was hatl, 
on the ponml that the decree did not inirporfc to hind ' 
the 8\ivtty for the payment of the money awarded, 
and on the ground that a Eevenne Court is not com- 
petent to entertain a suit againat a person who has 
become surety for payment of rent. IIhcowai; 
Chusdku Hot Cnownimi i-. Mawok BiuKr. 

[I. E. E,, 9 Calc., 383 ; 11 C. E. E., 577 

89, Suit for arreart 

of rent — Jlcnami lease — Landlord and lenanl — 
Act X of 1859. — A hi ought a suit in the Collector’s 
Court against JJ, C, JJ, and Jf for arrears of rent in 
respect of land demised under a pottah to J'\ lie 
joined G and H as defendants. According to the ’ 
terms of the pottah, they were sureties for JF, It was | 
admitted that F'b name Nvas used hensmi in the | 
pottah, and that ho Irolc no interest. A sued I), C, 
J), and E as the p.artics iutmstcd and in ] o.KSOssion. 

C objected that a new settlement had been made 
and a new pottah granted ; that ho held a moiety only 
of the lands, and was not liable for more ; atid that i> 
was his raiyat, and ought not therefore to h-ivo been 
made a defendant. E and E contended that they 
were liable in rcsjicct of the lot comprised under the j 
pottah, and had already paid rent for it to A under a ! 
decree, hut objected that they ought to have -been ! 
sued separately from J7, and Jf did not appear. The | 
lower Court held that C had failed to make out his j 
ease, and that D and E were liable in this suit, and 
passed a decree ordering them to pay the amount 
admitted by them to be due from them, and the other 
defendants to pay the remainder of the claim. C 
appealed. On the appeal. Peacock, V.J.^ (Mitxbh, 
J,, contra), held that the plaintiff’s suit must b« 
dismissed, the lease being to B. and not to the defen- 
dants ; that the Court below had founded its decision 
on matters extraneous to the lease, which it had no 
-jurisdiction to inquire into. Held per Mitteii, J. 
that the suit was properly brought against the actual 
tenants and not against the benamidar, and 
that the Collector had jurisdiction. Held by both 
.T udges that the suit should he dismissed as against 
the sureties, who could not as such be sued under 
Act X of 1859. Eor Pbiyanath CnownnEY r. 
BePINBEHAEI CnTrCKEEBTJTTY 

[2 B. E. E., A. C., 237 

S. C, PeEONATE CnOWDEBT V. BEEPIN BEHAnEE 
Chtjokeebbtty , . . .11 W. E., 120 

C appealed under s. 15 of tbc Letters Patent. 
Held by Ketup and Jackson, JJ., that the 
Collector had full jurisdiction to entertain the suit 
which was properly brought against those who' were 
in the actual possession of the laud, and that these 
persons were really the tenants ; that the form of the 
decree nassed by tbe Collector was correct, the 
plaintiff having consented to the decree being given 
in that form; that the sureties bad really made 
themselves responsible for those who were, really 
interested under the lease, and not for F. Frosunno 
Coomar Pal Choxodru v. Koylasli Clninder Pal 
Choiodry, JB. L. R., Sup. Voh, 759, distinguished. 
Held by Noeuak, J. (dissenting), that tbe tenns 
of tbe lease nnder which F was alone interested < ould 
not be conti’adicted by oral evidence ; that F alone 
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was bound to the lessor under the lease ; that the 
defendant could not be sued as tenant, unless 
subsequent to the pottah and kabnliat something had 
occurred creating the relation of landlord and tenant 
bctw’ccn them and llic lessor ; that no such relation 
or any contract creating such relation between the 
parties could be implied from the circnrastanccs of 
the case, and the suit should be dismissed. The 
lieveimo Court had tlicx-efore no jurisdiction. But 
whether in the Kevenne or Court, E and E 
could not be sued jointly with B and C, nor could 
O and H. BiPiNnr.nAEi Ciiowdey «. Uah 
CnAXDEA JlOY . 5 B. E. E., 234 : 14 W, E., 12 

90. Suit for arrears 

of rent — Question relating to rent. - In execution 
of a decree of the Revenue Court in a suit brought by 
K for arrears of rent of a certain patni, tbe patni was 
put up for aalcand purchased in the name of G. The 
rent having again fallen into aiTear, K took proceed- 
ings against ff, under Regulation VIII of 1819, for 
the sale of the patni ; but the arrears having been paid, 
the patni was not sold. In a suit for arre.ars of I'ent 
of the same patni subsequently brought by K against 
G, P, and B(tbe wife of /’) jointly, on the allega- 
tion that the patni had been purchased by Q benami 
forP aud B, — i/eWthat the Collector had uo juris- 
diction to try questions rclatimr to rent depending 
upon ctpiitablc rights aud liabilities arising from 

I circumstances other than those of the relationship of 
landlord and tenant. Peosoeno Coouau Pab 
CHOWDEY V. IvOYBASa CnONDEIt Pai, CnOWDHET 
[B. L. E., Sup Vol., 758 
2 Ind. Jur., W. S., 327; 8 W. R., 429 

Pkobonko Coomae Pal CnowDifier v. Muddbe 
Mohak Pal Chowuhey 

[11 B, E. E., Ap., 31 note : 13 W. R., 890 

1 Ht/nxsn: CnuvDBa Ror v. PoonNA. Soondubee 

I Debee .... 18 W. R,, 36, 125 

91. Benami lease — 

Beneficiary interest. — In a suit for arrears of rent on 
a lease granted to one of two defendants in the name 
of the other, where the former admitted benami 
execution of tlie agreement, but the latter denied 
that any relation of landlord and tenant existed 

j between himself and the landlord, — Held that the 
question whether the latter defendant was the party 
beneficially interested in the lease was not one which 
WHS intended by the Legislature to be tried by the 
Revenue Court. Kisuen Bbttee MiSEArx v. 


Hickey 11 W. E., 406 

92. — Suit for arrears 


of rent — Title. —A died, leaving four sons, B, C, E, 
and E, by a wife deceased, and a widow, K, and three 
other sous; F, G, aud H, by her. K brought a suit 
against B, E, aud E, and against her three sons, 
F, G, and H, to establish her title to a certain 
talukh which she alleged had been conveyed to her 
by A under a deed of gift. B, C, D, and E set up 
a prior deed of partition, whereby tbe property of the 
deceased, including this talukh, was divided between 
all his sons iii the proportion of ten annas to B. C, D, 
and F., aud six annas to F, G, and H. The High 
"Court, on appeal, held that the deed of partition was 
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genuine, and rendered the subsequent deed of gift 
inoperative Afterwards 5 C D, and F institute a 
suit in the Cdlectoi s Court for arrears of rent in 
respect of another taluhh alsoincluded in thedeedof ' 
partitoQ against the rai 3 'ats and t, U, and R* ! 
The raiyats admitted that they held at the rent | 
claimed, but stated that they bad not paid their rent ! 
on account of a dispute between the farcthersaato 
the shares in which the} were entitled to the same 
F, O, and H raised the defence that this suit could 
not be maintained in the Collector a Court a suit in 
the Civil Court should be bTOUr.ht for the determma 
tion of their shares, and the decis on m their prior 
suit was no evidence against them Held that the 
question was really one of title between the brothers, 
and such suit could not be maintained in the Beve 
nne Courts Ginisa Chindha Rox Chowdhbt » 
Raj Chandea Rot Cho-wdhet 

[2 B L E , A C , 1 

03 Suit for arrears 

of rent — Question of yoxnt title — In a amt for 
arrears of rent under Act X of 18B9 where defeu* 
dant admitting plaintiB’s interestain the land alleged 
that it was the ijmali property of himself aud the 
plaintiB the Revenue Court dismissed the suit on 
the ground that it hid no jurisdiction The Judge 
on appeal reversed the decision and gave plaintiff a 
deciee ReZdthat even if the Judge had gone simply 
into the question of title and decided whetht-r the 
estate was joint or separate and on that decision based 
a decree, he would not have been wrong Mohbsh 
Butt i Beo I^ASAm Sikob Id W B., 82 

04 — Suit for arrears 

tf rent and /or pojMsswB — "Where a claim for ar 
rears of rent was joined to a cliim for recovery of 
possession the suit could not be brought under the 
Rent Act In such cases a plaintiff was not to be 
forced into two Courts f r the purpose of obtaiuiug 
the full relief he required Bisnoorr Utae *‘iwgh 
T Saeud hiABsiN Siaoh 417 'W,82 


EENUNCIATIOIT OP BIGHTS 
See Cases ttbdee Waives 


REPEAL OP ACT, EFFECT OF— 

See Aeatembet op Suit — Apfeais 

[LZi R, 7 Mad, 195 

See Cases under Appbae— Rioitp of Ap 
peai, Eppbct op Repeal on 

See Bbnoal Reoulatiow VII op 1799 

[BLR., Sup VoL, 620 
See Cases ukuer Civil Pbocedube Code, 
1832, 8 3 (1877, B 8j 

See Cases under Execution op Decbse 
— Effect op Repeal op Law pendino 
Execution 


REPEAL OF ACT, EFFECT OP 
— eoneluded 

See Limitation — Statutes op Limita 
TION— Act XXV op 18 >7 

[18 B L R , 445 

See LiMiTATioir — Statutes op Lijiita- 
iiON— A ct IX op 1871 

[I L R , 1 Bom , 287, 295 
I L R, 4 Bom, 230 
I L E , 3 Calc , 331 
7 Mad , 283, 238, 298 

See Limitation Act 1877 art 146 (1871, 
art 149) I L E, 4 Calc ,283 

See Maoistbate Jubisdiction op— Spe- 
cial Acts— Madras Act III op 1865 

[L L R , 1 Mad , 223 

See Offence estobe Penal Code came 
INTO Opebation 

[I L R . 2 Calc 225 
I L R , 1 AIL, 500 

See Statutes, Consteuctioh op 

[S Bom , O O , 45, 40 
617 W,373 
1 Hay, 869 
L L R, 8 Bom . 340 
L L B , 25 Calc , 333 

1 Effect of change of law on 

pending suit — C%v\lFroce'iur« Code,l8Sd t 387 
—A suit was held to he pending under e 867 Act 
IIII of 1859 if anything remained to be done which 
might have been done under the old law , and a party 
IQ such a case was entitled to ask the Court to pro 
ceed under the old Uw, inasmuch as the application 
of the new Code would deprive him of a right, in 
reference to the procedure of the case, which but for 
the passiag of the Code uoild have belonged to him 
Paebott t Bam Sumat Singh "W B , 1804, 35 

3 — Suit before Act 

Till of 1859 — Ee hearing — A defendant in « suit 
lostitutM before the rassing of Act VIII of 18 9 was 
entitled qnder a S87, to any advantage of right 
which he might Lave posses ed under the old pro 
cedure, hut this did not bur him from availing him 
self of any advantages which he might obtain from 
the uew procedure, eg a rehearing under a 119, 
lu the case of an ex parte decree BussoocUN v 
Fuzezlux OONNI33A W. R , 1864, Mis , 38 


REPORT 

from Record Office 

See Evidence— C niiriNAL Cases— Per 
Tious Convictions 

[6 B L. B , Ap , 16 

of Ameen 

Set Cases under Evidence — Civil Cases 
— Reports op Amzbns and otqbb 
O mCEBS 

11 1 


TOt. TV 
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of Indian Law Commissioners 

and Select Committee. 

See Statutes, Construction or. 

[I. L. R., 17 Calc., 852 
I. L. B., 14 All., 145 
I. L. E., 16 Mad., 207 
L L. B., 21 Calc., 782 
I. L. R., 22 Calc., 788 
L. B., 22 I. A., 107 

of Magistrate on inquiry into 

cause of death. 

. See Criminal Procedure Codes, s. 17fi 

(1S72, s. 135) . I. L. E., 3 Calc., 742 

^ of Police. 

See UNDER Police Eeport. 


BEPBESENTATIVE. 

See Cases under Civil Prooeddre Code, 
s. 244— Parties to Suits. 

See Cases under Execution or Decree 
— Execution by and against Eerre- 
sentatives. 

' See Res Judicata — Parties — Same 

Parties or their Representatives. , 


EBPEESENTATIVE OP DECEASED 
PEBSOISr. 

See Cases under Appeal— Execution or 
' Decree— Parties to Suits. 

See Cases under Parties— Substitution 
OR Parties. 

Execution of decree against — 

See Cases under Execution or Decree 
—Execution by and against Repre- 
sentatives. 

not made party. 

See Sale in Execution or Decree — 
Invalid Sales — Death or Judgment- 
debtor BERORE Sale. 

[I. L. B., e All., 255 
L L. B., 12 All., 440 
I. L. E., 19 Bom., 276 
I. L. E., 23 Calc., 686 
I. L. B., 21 Bom., 424 
I. L. E., 22 Mad., 118 

Suit against — 

See Cases under Hindu Law— Debts. 

See Limitation Act, 1877, s. 17 (187f, 
s. 18) . . 3 B. L. B., A. C., 233 

' £1. L. B., 7 Calc., 627 

See Cases under Mahomedan Law — 
Debts. 

' See Sale in Execution or Decree — 

Decrees against Reprebentatiteb. 


EPPBESEKTATIYE OP DECEASED 

PEBSOU — 'Continued. 

Suit by— 

See Cases under Ceet'irioate or Admi- 
nistration — Right to Sue or Execute 
Decree without Gertirioatb. 

1. "Bepresentative,” Meaning 

of — Citil Procedure Code, 1859, s. 203.— person, 
may be a representative within the meaning of s. 203 
of Act VIII of 1859 (corresponding with s. 252 
of Act X of 1877) so as to make the decree effectual 
for the purpose therein stated, although that person 
is not the heir. Assamathem Nessa Bibee v, 
Lutchmeeput Singh 

[I. L. B., 4 Calc., 142 : 2 C. L. B., 223 

2. “Legal representative”— 

Civil Procedure Code ( 1882J, s. 234 — A stranger to 
a decree against a deceased person in possession of 
his propel tg. — The words “legal representative” 
in s. 234 of the Code of Civil Procednre do not 
include any person who does not in law represent 
the estate of the deceased person. Consequently, a 
stranger in possession of property of a deceased person 
who was not a party to a decree against such person 
cannot be proceeded against in execution otherwise 
than by a regular suit. Chathakelan v. Govinda 
Karumiar . . I. L. B., 17 Mad., 186 - 

3 _ Liability of representative 

for papers of deceased. — The heirs of a deceased 
person are liable for papers in their custody for 
which a claim is established against the estate of the 
deceased, as well as for debts due therefrom to the 
extent of assets taken by them, Luohmebput 
Singh v. Nund Coomar Goopto . 22 W. B., 388 

4. — Civil Procedure 

Code ('1882J, s. 252 — Sztii against Jhe heir and 
possessor of the assets of a deceased person . — 
Where a party is sued for money as the heir and 
possessor of tbe'assets of a deceased debtor, and it is 
proved that he has received sufficient assets to meet 
the debt, a personal decree therefor can be passed 
against him. Nathuram Siviai Sett v. Kutti Haji 

[I. L. E., 20 Mad., 446 

6. Hindu estate. Person taking 

possession of— Liability for debt— Executor de 
son tort. — ^Wherc a Hindu died leaving a widow and 
brother, and the brother took possession of the de- 
ceased’s estate during the widow’s lifetime, —BeZd 
that the brother was liable to pay a debt of the de- 
ceased out of the estate come into his hands. Seld 
also that he was liable as legal representative of de- 
ceased, the widow having relinquished her rights as 
heiress, Qucere — Is any stranger who takes a de- 
ceased’s estate liable, under Hindu law, to pay his 
debts as executor de son tort ? Jogendee-Naeain 
Deb Roykut v. Temple 

[2 Ind. Jur., H. S., 234 

6. — = Subsequent proof 

of will bp executor — Liability of estate in hands 
of executor — Creditor’s right to execute decree or 
bring suit against executor. — The person taking 
possession of the estate of a deceased Hindu (who 
has left a will, of which, however, no probate has been 
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granted) must m the present state of the law, be 
treated for some purposes as bis representative until 
some other claimant comes forward A 3 udgment 
obtained against sneh a person eien if it cannot 
be executed agamst the estate lu the hands of an 
executor when he has tahen out probate is at any 
rate sufficient to enable a plaintiff to brmg a suit 
against the executor in order to have the decree miiis* 
fied PEOauNifO Cpundeb Bhuttaceakjbit t 
Ebisto Cfl5T0VNO Pal 

[EL E , 4 Calc , 342 3 C L R , 164 

7 — ereixlor 

JJ.»< -_7r^ 4 ^ 4 ,* 


the suit IS bad unless the estate is represented 
llATAHaiNI Dasseb 1 Choonetmomet Dassbs 

ILD B, 23 Calc 903 

g Adminitlrator ap 

pointed under Som Heg Till of 1827t t 10 
^Act ZIZ of mi t 9-Admtnuiralor Qe 
neral s Act (JI of 167i) a 18—Ctullrocedute 
Code (1682) as 865 and 58J—reatk of apptl 
lant—AhaUmini of appeal —An adnumstrator ap 
pointed under s 10 of Bombay Regulation VIII of 
1827 does cot by such appointment become the 
legal repreaentatii e of the deceased or entitled to 
cootmne an appeal filed by him IIalafa Sidapa 
Dbsai V I)EBt Kaie I Ii B., 21 Bom , 102 
9 ■ Eeir of deeeaaed 


10 Liability of reprCBentatlves 


U. Widow of deceased Hinda— 

, J X 3 


yet a decree obtamed agamst the remamderman 
TOL, IT 


BEPBESENTATIVE OP DECEASED 

PERBOK ’ — continued 

would not enable the creditor to touch the estate m 
the hands of the widow hiATiiA IlA£t c Jauni 

[8 Bom , A C 37 

12 Suit xn execution 

of decree against estate of deceased — iS«i^ againat 
representatixes of deceased huahand a estate— 
1862 a suit for mesne profits was brought against cer 
tain persons as being the heirs of one R L deceased, 
among whom were bis widow and two infant sons 
During the pendency of this amt the two infant 
sons died and the widow was n ade a defendant 
as representing the estate of her deceased sons The 
amt was decreed in fai our of the plaint ffs in 1875 , 


1 el auupieu kuu wi niu sue ai tgeu u> nave auopteu 
m 1874 The adopted son was not made a party to 
thesnit This objection was overruled but the same 


Court under s C22 of the Code of Civil Froce 
due to have the order set aside The Court whilst 
refusing to interfere with the order inasmuch as 
there appeared to be no material irregulanty therem, 
pouted out to the lower Court that the decree 
of 187 d havmg been obtained on account of a debt 
of B X s and being agamst tbe widow as repre 
sentmg her husband s {S L*») estate the estate 
wonld be answerable for the debt i hether the widow 
or tbe adopted son represented the estate inppcsmg 
the decree to have been properly obtained The 
principle ID Ishan Chunder JUiUar V Sukah Alt 
Soudagur, Harsh , 814 followed SOTI9H Cnuir 
UBE Lauibt V BirCOMCl Lahiet 

[LL R, 11 Calc ,45 

IS Bale in execution of decree 

against deceased Uahomedan’s estate— Be 
presentation of deceased by some only of 
his next of kin — Ctvxl Procedure Code a 234 — 
Hale held to be valid — V a Ifahomedan woman died 
leaving her husband and several minor children as 
her representatives In execution of a money decree 
obtained against V, the cred tor attached certain land 
which belonged to ^ and made her hnsband and two 


Representation of estate 
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EEPEESElTTATrSTE OP DECEASED 
PERSON — continued, 

cxccntc tWs decree agunst the estate of S, plaintiflc 
was, obstructed by the defendant, who was the 
adopted son of 5. Plaintiff sned the defendant for a 
declaration that he was entitled to exeente his decree 
against the estate of 5 in the hands of the defendant. 
Seld that the suit most fail, inasmuch as the 
estate of S was not properly represented in the for- 
mer suit. Sotish Chtin'fcr Lalixry v. A'lV Comtd 
Laliiry, I, L. R,, 11 Cale., 45, distinguised. SuB- 
BAlfKA c. TE^'KATAKEIS^^•AK 

[I D. E., U Mad., 408 


15. ; Son as representative of 

fatlier — ISnif agaxnit son— Asset -'!. — Where a suit 
is brought against a Hindu son, personally and as 
representative of bis father, to recover a debt dne by 
the father, a decree onght to be given against his 
SOD, whether he has inherited any property or not, 
the result of such a decree in the case of non-inherit- 
ance being that it cannot be executed agtunst the 
non-inheriting son, Bapt?ji Apditrait r. UiiEDsn Ai 
Bathe . . , 8 Bom., A. C., 245 


16. Son’s Iialxlifi;/or 

fathers debts — Decree ar/axnst legal representatires 
of a deceased debtor — Assets . — Where a suit is 
brought against the son and legal representativts of a 
deceased Hindn for debts contracted by the latter, the 
Court ought to pass a decree, although the deceased 
debtor may have left no assets. Bapuii v. Usned- 
Ihai, S Bom., A, C„ 245, followed. Laiep 
BHA&TA>' r. TBIBHPTiJf IdOTlEAM 


(XL. R., 13 Bom., 653 

17. Suit against legal repre- 

sentative — Assets — Decree — Execution — Civil 
Brocedure Code (Act EIV of 1SS2J, s. 252.— A 
plaintiff is entitled to sue the legal representative of 
his deceased debtor, and to obtain a decree against him, 
without proving that assets have come into his hands. 
It is Eufficient if there are assets of which he may 
become possessed. The decree should mention that 
it is against the defendant in that character, and 
should be executed as directed by s. 252 of the 
Civil Procedure Code, Act XIV of 1S82. Eapappa 
Chetti T. Ali Sahib, 2 Mad., S36. followed. Gir- 
DHABEAE r. Bai Shit . L It, R., 8 Bom., 303 

18. Suit against heir for debts 

of ancestor — Onus prolandi . — In a S'.it against 
an heir for debts of his ancestoj^ in the absence of 
special circumstances, it lies upon the plaintiff in the 
first instance to give such evidence as would primd 
facie afford reasonable eround for an inference that 
assets had or ought to have come to the hands of the 
defendant. Plaintiff having laid his foundation for 
his case, it then lies upon the defendant to show that 
the amount of such assets is not sufficient to satisfy 
the^ plaintiff’s claim, or that he was entitled to be 
satisfied out of them, or that there were no assets, or 
that they imd been disposed of in satisfaction of 
other claims. Koitaea Upei r. Shakgaea Vabma 

[3 Mad., 161 


19. Diahility of representative 

■with assets to accoimt— Aferns profits. — '■'■hen 
a party is proceeded against as the representative of 


REPRESENTATIVE OP DECEASED 
PERSON — continued. 

a deceased judgment-debtor, and it is proved that 
property which bclonecd to the deceased jndgment- 
debtor has come into his hands, it lies upon him to 
ncccnnt for such property and to inclnde in liis ac- 
counts mesne profits, whether accruing in the shape 
of rents or of interest, ASEE3roo>'xr.«SA r. Aiteke- 
OXSISSA .... 15W.E,,285 

" £0. Denial, of assets— Deem 

against estate — Costs. — In a suit brought against the 
representatives of a deceased Mabomedan, allied to 
be in possession of his estate for recovery cf the 
amounts of a bond-debt dne by the decrased, the 
plaintiff should first be allowed to cstablbh Hs richt 
of suit against the estate, although the defendants 
plead that they possess no property belonging to the 
deceased to satisfy the claim. Such a pl^, if estab- 
lished, is one to be regarded in framing the decree. 
The decree in such a case should be for payment out 
of the property of the deceased. And ordinarily the 
Court should no: direct payment of the costs by the 
defendants {.ersonally, but out ofthe estate. ISJAdho 
Bait r. Deebue Mahhe . . 2 N. TV., 449 

21. Berson in posses- 

sion of estate xcifhcuf assets — Act VIII of 1859, 
s, ,203.— The plaintiff sued the defendants on the 
ground that they were in possession of his deceased 
debtor’s property. It being found that the defen- 
dants received no assets from the deceased, — Mtld the 
suit was rightly dismissed. If the suit had simply 
been against the defendants as heirs or personal 
representatives of the deceased, and if they had 
alleged that no assets had come to their hani, the 
plaintiff would have been entitled to a decree against 
them as representatives of the deceased (if be bad 
prayed for snch a decree), without going to a trial 
on the question whether or not the defendants had 
assets; and in that case he might hare proceeded, 
in enforcement of his decree, under the proeisionsof 
E. 203, Act Till of 1859. Is" the 3iaxxee o? 
THE EEXllIOX OF HiSAEAE ilOOKESTEB 

[6 B. D. R., Ap., 100 

S. C. Hebea Lae Mookehjee r. DTGmsBtrREE 

KtTEOoyEE . . . .14 W. R, 431 

22. — Representatives of debtor— 

Right to decree to extent of assets against heirs . — 
A decree was obtained against A, and on his death 
execution -was taken out against his widows. B came 
in. and, alleging that A was merel.v a benami holder 
for B, applied to be substituted for the widows as 
defendant. Held that the Court was not right in 
exempting from liability A’s heirs io the extent of 
any assets which might have come into their hands. 
Dooega SoosinJEEE''DEBiA r. fcooBJonrosEE Debu 

[8W.E., 101 

23 . - — — — Ciril Brocedure 

Code, lSo9, s. 203— Right to have decree exended 

out of pro nertv coming to hands of represenfatire. 

Plaintiff wiglit to recover the amount of a bond exe- 
cuted by the father of the defendant, and prayed 
a judgment against certain land which belonged 1° 
defendaut’s hither and the right to which passed bv 
succession to the defendants. Bfeld that the plain 
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EEPRESBNTATIVE OP DECEASED 
PEBS017 — continued 

was entitled to a decree for paMuent hy the defen 
dante of the amount of the bond out of any pr>p€Tty 
which passed to them as the representatives of their 
father, the plaintiff, in execut ouof the decree, bemg 
at 111 erty to proceed m respect of the immoveable 
property, if there should be no moieahle property 
left, or if it should prove insufficient when sold to 
satisfy the decree. Batappa Ceetti t Alt Sahib 
[2 Mad , 836 

24 Hxeeuiton of 

decree against son — Civil Procedure Code, 185if, 
f 203 — Issues — Where the defendant m a suit for 
the payment of moiey died before decree his eons 
were made paities and a decree for the debt due by 
the deceased was {.nen against them In ezecutiOD 
of this decree the decree holder attached certain 
property in the hands of one of the sons who objected 
on the ground that it was his self acquired property 
Meld that the proper issues to he dttermimd were 

a whether the property attached by the decree 
der had formed a part of the estate of the deceased 
debtor, and if not {i) whether it it was separate 
propeity of the son that son had misapplied any 
property received by him from his father, snd if so 
to what extent Uoobabbb SiKas r Pobtao SiKon 
[2 0. L It , 189 

26 SesponsihiUtg of 

reprttentat\\.e — S,ighit of erediiors —When a 
defendant against whom a decree was passed in bis 
representative capacity has made payments in satis 


chaser Bam. Qoiam Donsx e AxmaBeoum 

[12 W B , 177 

28 LiahiUtif of rt’ 

presenlatires — Onus prohandi — Jicefe of aicouni 


presumption arises m favour of the decree holder 
JOOGCL KiSBOBB SlNQU r KAXBB CniTBN SiHOH 

[25 W E., 224 

27 — Pagment of deht 

io represenlaiire—PeJusal to pay uncerUfeated 


BEPEESEUTATIVE OP DECEASED 

PEESOX4 — continued 

the obi gor refused to pay the subsequent interest to 
the plaintiff Betd that as the plaintiff had failed 


Rbdbi .... 1 Mad., 124 

28 Payment of debit 

to I etr of deceased uiihout eerttfcaie — Certificate 
subsequently granted — Ltabilt/y of debtor — Bom 
Peg till oj iB27 —X defendant wlo is sued by 
the holder of a certificate of heirship to a deceased 
Bindn for a debt due fiom the defendant to the 
dcceaeed is at liberty to show, notwithstanding the 
certificate of heirship, that he has paid the debt he 
owed the deceased to the actual heir of the latter 
before the grant of the certificate of heirship It 
wilt not, ho e\ er, be sufficient for such defendant to 
si ow that he has paid his debt to a person whom he 
bona fide believed to bo such heir FcsanoiAU 
Mansdkh r Bamcheod Ppkshotam 

[8 Bom, A C,152 


S® Succession Act 

(XoflSSSJ, t 187—Bindu Wills Act (ZZlof 
1670) s 2 — Estate of deceased Bindu~J egat «• 
preseniatiie— Eight of suit A llmdu who was of 
one of the defei dants in a suit died leaving a will. 
The executors appointed by the will did not take out 
probate, and the property of the deceased eotne into 
the possession of lis diuded brothers, who were 
thereupon brought on to the reeord of the suit as the 
representatives of the deceased defendant A decree 
was passed for the plaintiff by consent The 
mother of tbe deceased who would apart from the 
will, have been his legal representative, then sued to 
set asilc the above decree having previously 
obtained a declaration that she was entitled to the pro- 
perty of the deceased in the suit against his brothers 
above refemd to Held that the plaintiff was not 
entitled to maintam the suit JA^AEI r DnANtr 
Dabi. . I D. E , 14 Mad , 454 

30 Certificate 

under Act ZZVIl of IS60 — Suit to set asideeerit- 
fieate granted by the Pesident at Coehtn~Juru 
dicUon of Foreign Court — Eight of suit — Dcfen* 
dant 1, who was domiciled m the Bative State of 
CocW, obtained from the Bcsident a certificate to 
collect the debts of the deceased kamavan of the 
plaintiffs tarwad ilhe plaintiff, whose domicile 
was the same as that of defendant I, then sued m 
Uiitish Cochin for a declaration of Ins right to 
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BEPBaSSENTATIVE OE DECEASED 
PERSOIT— confi»!iir(/. 

Decree for wain- 

fennnee ollaincd I;/ trtfe aflaitigf her hmland-— 
Appeal husland aflntnxf decree— Death of wife 
pending appeal — Lepat reprexentadre of the dc~ 
censed for the purpose of the appeal, — A Hnuln 
wife obtninccl a decree ap:ainf<L lier Imaband for laain- 
tomiiec. lie npi'calcd, and wliHc Uio appeal was 
pending, the wife died leaving two tiant'lilcrg. 
Tlip question then arose wlielber her husband or Ida 
daughters shonld represent the deceased in the appeal. 
JJeld that the danghlera of the deceased were the 
legal rcpresentutivcB for the purposes of the appeal. 
]\U>'1 TjAIi11iavai)AT r. Bai Br.\YA 

[LL. K., 17 Bom., 7GS 

32.— — — Jicpresentafice of 

insoircyit debtor — Ctn7 Procedure Code flSSQj, 
s. 252 — Suit against tcidoir of insolvent as his legal 
rrprrsrntntite.~2\\e husband of the defendant was 
adjudicated an insolvent in 1891, and the usual order 
was made vesting his estate in the Olbeial Assignee. 
He subsequently died witliout having filed his sehe- 
dule, and no schedule had ever been tiled. After his 
death, a suit was brought by a creditor acninst ths 
defendant as the " widow, heiress, and legal represen* 
tativo” of the deceased insolvent, in which suit a 
decree was made agalnsthcr, “the amount tobclcvieit 
out of the assets of the deceased in her hands.” In 
an application by the defendant to have the decree 
set aside on the grounds that the Official Assignee 
was a necessary party to the suit, and that the decree 
should have been against him as her husband’s repre- 
sentative, as his estate was in his lifetime, and since 
had continued to bo, vested in the Oflicial Assignee,-— 
Deld that on the death of the insolvent his widow, 
the defendant, hccaine his legal representative •within 
the meaning of s. 252 of the Civil Procedure Code, 
and that the existence of the vesting order in no way 
affected her position as such representative. Green- 
der Chuvder Ghase v. HJach'iniosh, J, Jj. 11., d Calc., 
sot's Girdharlal v. Bai Shiv, l. L. P.,S Boui.,309 ; 
and Kashi Prasad v. Miller, I. L. It., 7 All., 752, 
referred to. CnAKDJtuiii. r. ItAKnESOOOTr.ur 
Dosske , . , I, L. E., 22 Calc., 259 

33. 'Death of plaintiff 

subsequent to decree — Bight of survivorship tested 
in defendant — Effect on vested right of plaintiff's 
representative. — A decree for partition operates as n 
severance of the joint ownership. IVhcre therefore M, 
a minor and only son, by his next friend sued his 
father and certain alienees of the family property for 
partition and obtained a decree, and subsequent to 
decree and pending appeal the plaintiff died, and 
M’s mother was bi ought on the record ns deceased 
plaintiff’s legal representative, — Held that any right 
of surv i\ orship which the defendant might have had, if 
the plaintiff had died before decree, was extinguished, 
and did nut affect the rights of his mother, who 
properly represented him. S'UbbaviA'VA Mtoaxi v. 
Manika Mudaei . . I. L. E., 19 Mad., 34=5 

34. Death of the 

judgment-debtor leaving minor sons — Widow in 
possession — Sons not parties to execution pro- 
ceedings — Sale in execution after judgment-debtor’s 


EEPEESENTATIVE OE DECEASED 
PERSOtr — concluded. 

death — Minor sons represented Ig their mother and 
guardian on record — Purchase of judgment-debtor^ s 
interest bg decree-holder — Subsequent suit hg sons 
to recover the property — Civil Procedure Code 
(lS50),s. 210 — Civil Procedure Code (18S2J,s. 234. 
— Tinder s. 210 of the Civil Procedure Code (Act 
VllI of 1859), an execution sale of the property of a 
deceased judgment-debtor was binding, if the estate 
of the drce.TBod was suflicicutly represented quoad 
such property. A Hindu judgment-debtor died, 
leaving a widow and two sons, who were minors. His 
w idovv was placcel on the record ns his heir, and not 
his sons. Certain property of the deceased was sold 
in execution. The sale certificate issued to the 
jnirchascr stated that he had purchased the right, 
title, and interest of the judgment- debtor in the pro* 
jjcrty. In a suit snbscciucntly brought by the sons, — 
Held that they were bound by the sale. The widow 
of the deecased judgment-debtor, who as natural 
guardian of the minor sous was in possession of the 
jvroperty, was upon the record, and it was clear that 
it was the interest of the judgment-debtor, and not 
that of tlvc widow, that was intended to be sold. 
Acuut IIamcua>'dea Pal v . Manjunatk Venkat- 
>’AnxAPrA . . . L L. E., 21 Bom., 639 

RE-SALE. 

See CoL'TnACT— B ueach oe Coeteact. 

[I. L. E„ 24 Calc,, 124, 177 
• I. L. E., 19 AH., 635 

I.-L.E., 25 Calc., 605 
I.L.R., 23Mad.,18 

See Cases ekber Sale ik Execoiios or 
Dechee— Re-sales. 

of goods, Notice of— 

See Contract Act, s. 73. 

' L15B. L. E,276 


RESCUE. 

See Esoate erom Custody. 

[21 W. E„ Cr„ 22 
13 W. E., Cr., 75 
I. L. E., 11 Mad., 441 


EESERVOIB. 

See Penal Code, s. 277. 

[I. L. E., 2 Calc., 383 


EESIDBECE. 


See Cases under Insolvent Act, s. 5. 


See Cases under Jurisdiction— Causes 

or Jurisdiction — Dwelling or Cabev- 
iNG ON Business or Working tor 


Gain. - 
See Lunatic 


. 2 B. L. E.. A.C., 246 

[I. L. E., 24 Calc,, ISd 
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BESIDEUCE— concZuiei 

See Eecoghizance to Keep Peace 

[I L B , 24 Gala, 844 
I L B,, a AIL, 26 
I L B., 11 Calc , 737 
I L B , 12 Calc , 133 
I E B. 14 All, 49 
I E B , 23 Bom , 32 
See Secubitt job Cosia— S uitb 

[IE R , 3 Bom . 227 
I L B, 9 Bom , 244 
See Cases ubdxb SmaiIi Caubb Cotot 
lIoPUssiL — JrniBDiciiOK — DwEiiii N a 
OB CaBBTIKQ OB BnslKESS 

Condition for — 

See IViii.— CoKSTBucTiON 12 B E E., 1 
[14 B E B., 60 
I E H, 20 Calc, 15 

Constructive— 

See Fobeion Cotjet, J cdouent op 

[I L. B 20 Mad , 112 
Proximity of— 

Bet Cebtiticate op Aduikistbatiok— 
Issue oEj axd Bioht to Cebtificatb 
[I E.B,4Calc,4U 

•I Bight of— 

See Cases undeb Hikdu Law— Famiex 
Dweeiino house 

See Hiirpu Llw— ArAiNTEHAKCE— Rioni 
TO MAEfTBNAircE— W idow 

[12 B L B , 238 
L B , I A., Sup Vol , 203 
W B,. 1864, 3 
I E B , 3 Bom . 44, 372, 416 
L B , 6 I A, 114 
I E B , 4 Bom , 261 
1 L H , 13 Bom , 218 
I E B, 14 Bom, 480 
1 E B , 16 Bom , 236 
E E E, 22 Bom, 62 
See Hibpu Law— Will— Corstboctioh 
OP Wilis— P ebpetoiiies Tbubts Be 
quests to a Class, aitd Beuoteeess 

[I E B , 16 Bom , 543 

Stipulation as to — 

See Eestitction op Cosjcoai Biouts 

[I E E , 17 Calc , 670 

BESISTANCE OB OB8TKUCTION TO 
exeicutioh op DECBEE 

See Appeal Obdebs 

[I E B,21Bom,862 
I E B.. 22 Calc , 830 
2 B E B., AC, 303 note 
■W B, 1804, Mis , 24 
1 W E . 140 
6 Mad , 183 
13W.E., 264 
21 W E.,39 
E L. E , 10 Mad , 127 


BESISTABCE OB OBSTBUCTIOK TO 

EICECUTIOK OP DECEEE-<o/i/irtaeii 
-Sec LnirrATiox Act, 1877, abt 11 

[I L B , 5 Bom., 440 
I E B, 8 Mad, 82 
See Limitation Act abt 144— Adtbbse 
Possession I E B, 18 Bom, 37 
See Limitation Act 1s77, abt IG7 

[L E E , 6 Calc , 331 
I E B,5 Mad ,113 
I L B , 11 Bom , 473 
I L B , 13 Mad , 604 
See Limitatiov Act 1877 abt 179— 
Pebiod pbom -wnicii Limitation 
Runs — Continuous Pboceedinos 

[I LB, 18 Bom, 294 
I L B, 20 Bom, 176 
IE E , 24 Bom , 346 
See Mamlatdabs Couets Act s 17 

[I L E, 14 Bom, 167 
See Onus op Pboop— Possession and 
Pboop op Title 

[L L E , 10 Calc , 50 
I L B , 22 Bom , 087 
Stt Penal Code s 183 

[IE B , 15 Bom , 664 
EE B,, 25 Calc , 274 
EE B,21 Mad, 78 
See Saib in Execution op Dbcbes— 
Objection to Sale 

[I L B., 3 Calc , 729 

1 Application bydeorea holder 

on obstruction being made — — BnqUth 
calendar — C*tul Procedure Code 18o9 t S20-^ 
The word moDth ’ ib b 226 o£ the Code of Cnh 
Fiocedure tseacs a moatb according to the English 
calendar Ad applicant under that Bcction had a 
clear calendar mouth esclusive of the day of dispoa 
eessioD, within which to prefer his opplication 
DADU TAIAD AhsAB t? BALOOUDA BIN bHANKAR- 
APPPA . 5 Bom, A C , 88 

2 C\vil Proced re 

Code, 1859, a 826 — Proeeifure —The Coirt could 
not be put in motion under b 226 of the Code of Civil 
Procedure without an applicatioii from the decree- 
holder under that section iN THE uatteb op ilAli- 
TAB Koomabee 19 W. B f 62 

3 Bemedies of decree holder 

— Obtlrvelton in eseeuiicn o/deeree — Decree holder, 
Oftion of, to j>roceed under a 328 or hy a separate 
suit — S 3‘’8 of the Civil Prccedure Code (Act \1V 
of 1882) does not make it obligatory on a decree- 
holder, who is obstructed lu cxecut on of the decree, 
to pursue his remedies under that Bcction Conse- 
quently his failure to do so decs not prcrcut him 
from proceeding against the defendant by a regular 
suit Balvam Santabam r Babaji 

[I L.B,8Bom,e02 

This was the case under s 226 of Act Mil of 
1859 JUGMonUN Tbwaeee r Buldeo 1,AIK 

[3 Agra, IG2 
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EESIBTAKCB OR OBSTRUCTION TO i 

EXECUTION OR DECREE-r»»^int<rrf. j 

4 , Proof of obntruction—f.’iriV 

Prorrifiirr Code, J[6TiS, nx, orilrr fo 

Iniiip ,1 cn<!i' undfr ss. nml ‘J'J7 of llio CivU 
I’rorrduri’ Codi'. IS.'O, 5l wnn jurtr^nry io ultow limt 
ofistruc’tioo Imd Ixut offircd nl-’l^^nlr frojn flit' rirrurn- 
{.Inner tliul Inmlfi litul lieto tnken nliirh wire not in- 
elutlttl in the tkerce. ?r:A^.^■ATU Kov f'no\vj>iinY 
r. I’nr.ONATU Hov CnoM oiutv . SW. B., 308 

G. — — - - »• Prooeduro— -Ci'f i7 Trc.rfdurf 

Code, JSr)'.', xs. 22c, !i27 — Ulsfrurlir.n trt rxerution I 
of dferfr for ;iri;'rr/y.-- roictthire fo 

he ohjtrrird where, while fstention of ft ilterce wnn 
poin;: on npninvt. innnovinhU- juoptrty, the therrr- 
hohitr ftlltTPil tlmt he w.'it olr-tnielftl in pittinp 
pO'siPMon of errtnin Ir.mln ineUitlrtl in the tlcrrce. j 
Bnojo Moiiry SiTi'fiTV r. Sitooi>A Moi.r.r. l)Aiin: ! 

[8 W. B., 70 I 


RESISTANCE OR OBSTBUCTION TO 

EXECUTION OP DICCTCEB -continued. 

0 , — . — Person put into formal poa- 
nosnlon- CfrtV i'riH'e./uec Code, J85<J, x. 22<J and 
X. 22}~I',xi‘eidton of decree for j)o*.re.»s(On.~Tlic 
jirouMonn of ». 22.> of the Code ofCiiil Proccilure, 
IB.'iO, nre not ftj'jiliejihle to the er.te of a perron put 
ill p'Mc?'<ii)n ot Intnl nntUr a iheree iii the manner 
prepcrlhiil hy h. I'^-f of the samo Code. tiUNRsn 
I’ritHJIATi r. .fyJU.SHUy 

[1 N, W,, 134 : Ed. 1873, 218 

10. — Pond lido claimant otlior 

thnn dobtor_f;,V,7 procedure Code, 1859, 
s. lTP.~Uii(hr e. 22'J,nlorr/ fide cl.ainiiint other than 
th'* ihffndant, ohptrnctinp the execution of the 
decree, in-'tind of he in',; loolicd upon ns an intervener, 
imist be rcpnnietl nf one ol the Bub^tantial parties to 
the Milt. UniiiAJ .MAliTAJ!OnAt;D r. Nadckook- 
KIBPA IlwiRK . . , . 4 W. R, 82 


C. • _ — ■ - - Otjrctiou to in- 

restipntten f.ji Air.rrn under order of renond — CiVi7 
Procedure Code, pr>9 t>, 226, 227. — Whire the 
order of rinmnd directed the lower Court to ns* 
certain from the {-' 1111111(111 chitl.ahs the ritnatiou of 
the lands in dispute, nnd the chlttahs were f uind not 
to pivc the ixpicted infonnation,— 7/c/c/ (hnl the 
Jiidpe should, whin the Ameen's inve stif^tion was 
ohjected to, liavc pio-es'ded under ss. L’llC ntul 227 of 
Act \M1I of It-TiO and allowed .1 oth parties to ndiluco 
proofs of their claims. 8iJAniioo StmAji r. lliicc.ooo 
UaIiTi ..... 12 W . R., 08 


7. 


8 . 


Code, 1882, ss. 331 and 647 — Civil Courts Act, 
Mladros, 1873, s. 12 — Jurisdiction — Claim leloiv 
Ordinary pecuniary limit. — A Court executing a 
decree obtains, by virtue of s. 331 of the Code of 
Ciiil Procedure, a special jurisdiction which enables 
it to try a claim of which the value of the subject- 
matter falls below the pecuniary limit of its ordinary 
jurisdiction. By virtue of s. 647 of the Code of Civil 
Procedure, a superior Court may, for sufficient cause, 
transfer a claim, registered under s. 331, to a subor- 
dinate Court for trial. SiTHAiAKsni v. VxTniniNGA 

[I. L. R., 8 Mad., 648 


Power of Courta— riVi7 Pro- 


cedure Code, 1877, s. 329 — The power given hy 
B. 320 of the Civil Procedure Code to make such 
order as the Court slinll sec fit must he construed with 
regard to the circumstances in respect of which the 
power is to he exercised. An order under s. 320 
should he the result of the fact that the defendant 
in the suit, who is precluded by the decree from dis- 
puting plaintiff's right, unjustly instigates a third 
party, who lins no real interest in the projicrty, to 
prevent the plaintiff from getting the benefit of his 
execution. A Court has no power under this section 
to determine, ns between the judgment-creditor nnd a 
third party obstructing the execution of the decree, 
important qucslious on the merits which arc wholly 
unconnected with, nnd cannot bo nffcctcd by, the fact 
that the obsti-uction is made at the instigation of the 
defendant. Gotixda Kaui t. Kisava 

[I. E. B, 3 Mad., 81 

Civil Procedure 


11. " Obstruction othorwiso thnn 

to officer of Court— C(r»7 Procedure Code, 1^59, 
s.229—}it,ixti>’y execution of decree — Jurisdiction. 
— A nnd M obtninrd a ilfcree for j’ojsisaiiii of land 
agnin>il C. On their proceeding to execute tlicir dc- 
ene, J), who was in ptfsr.ssion, presented a peti- 
ti'.n lo the JUuisif, complaining that they were 
th(T(hy alteinjitlng nnlawinlly to intciferc with his 
j' 0 'si*i.ion. 'J he case was tried, on remand from the 
.Tndgi*. ns a suit nmh'r the jirovisioiis of s. 229 
ofAetVin of 1630. J/eW per Jack<ok,i 7., that na 
the derree-holder Imd not complained that the offic.cr 
of the Court li.ul iiecn obstructed or resisted by the 
claimant, the case did not fall witliin s, 2:;9 of 
Aet^ of lSr>!' J nnd therefore the Court had not 
jurisdiction to take summary cognizance of the case. 
IJonAi SiA'o Ciiownnnr r. BriiAiiiiiAii 

[1 B. E. R„ A. a, 208 : 10 W. R., 318 

12. Right to question legality of 

decree — " Claimant*” under Civil Procedure Code, 
1859, s. 229.— -In chums arising under s. 229 of 
Act VllI of 1839, there was nothing to prevent the 
“claimants’' from fjucsiioniug the legality of the de- 
cree obtained by the dccrcc-lioldcr against the judg- 
ment-debtor. MAiioiirn Ai .1 KnAN r. KaiiUNdeb 
Am IviiAy , . . . 4 N. W,, 81 

13. Question for trial — Title— 

' Possession — Cirj7 Procedure Code, 1859, ss. ‘229, 

230 — Procedure , — In suits framed under the provi- 
sions of SB. 229 nnd 230 of Act VIII of 1859, 
the question of title is lo he tried, and not the mere 
question of bond fide possession. The matter in 
dispute is to bo investigated in tlie same manner 
and with the like powers, ns if a suit for the pro- 
perty had been instituted by the appellant against 
the decree-holder. BnonA Eae c. Pebmeshttb 
Dtae , . . . . 2N. W., 252 


14.- 


— Civil Procedure 

Code, 1859, ss. 229, 230 — Question of title,— 
Held that the principle of the Full Bench ruling in 
Padlia Pyari Debi v. JS'abin Chandra Chon-dhry, 
5 P. Z. P; 70S ; 13 W. P., F. P., 60,— that a 
suit under s. 230 of the Code of Civil Proce- 
dure must be treated as an ordinary suit for tbe re- 
covery of property, and that the whole question of 
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BUSIBTANCE OB OBSTBUCTIOW TO 
EXECTJTIOIT OP DECEEE— 
title between the parties orght to be gone into,— 
13 equally applicable to a case under s 229 
Abdoo 3 SoBUAir t Bbahua Deo Nabain 

[14 W B,140 
Conlra, Taieb Hosseut Khas r Goosoo 
PEB3HAD EoT , 20 W R , 57 

16 — jPurehater of 


barred be could only be heard under s 229 
or s 2®0 Act VIII of 1869, and if under the 
former a very wide discretion could be ezerciecd by 
the Court MoDESH Chubdeb Baeebjeb t> 
CnulfDBA Moitee Debia 0 W R , 480 

16 Order on application made 

after time limited — Ctttl -Protedure Cede J8y9, 
ss eS9 231 — Eishtio hnngjreth 3v\t — Ihe bolder 
of a decree for land harisgbeen resisted in obtain 
mg possession thereof by a person other than the 
dneudant claiming to bo lu possession of such land 
on his own account, complained under Act VIII of 

I 1869 of such resistance to the Court executing the 
decree The Court rejected such application on the 
ground that it had been made after the time limited 
by law Seld that the order rejecting such 
application could not bo regarded as one under 
8 ^29 of Act VIII of 1869 which would under 
s 231 preclude such decree bolder from instituting 
a suit against such person for such land Benz 
Fbasad V Lacbuah Fbasad I li B , 4 All , 131 

17 ITature of investigation — 

Ctttl Procedvre Code, 1859, a 229 — Sub^ecl-maiter 
of mit — Execution — Appeal — P ttnet Judge, 
Jurisdiction of — Ihe plaintiff obtaned a decree 
against T, A, and J in a suit the subject matter of 
which exceeded US 000 and in part execution thereof 
attached property worth less than that amount D 
haMug resisted the execution of the decree the 
plaintiC 8 claim was numbered and registered as 
a suit under s 229 of Act \ III of 1&59 Upon 

^ ^ ® e made 

plain, 
that DO 
be or • 
arose 
sgamst 

this decision to the High Court Sdd that the in 
Testigation of a claim under s 229 of Act VIII 
of 1869 was not to be regarded as a fresh suit but 
was merely a continuation of the original suit and 
that there was therefore no appeal against the order 
in question to the District Judge Ratioji Tasiaji 
V, Dbolea I Aonn I li. B , 4 Rom , 128 

Contra Muttammal c CniNUANA Goitbdeh 

[I. I. B , 4 Mad., 220 
in which it was held that such a claim was a fresh 
suit and cot a continuatun of the suit m which the 
claim had been made 


EESISTANCE OB 0B5TBUCTI01T TO 
li EXECUTION OP DECBEE— 

18 Question of possession — 

Ctttl Procedure Code (Act JCJT of 1882) s S31 
—IntesUgation vndet that se tion— Question of 
fsf/e — The investigation of claims under s 331 of 
the Code of Civil Procedure (Act MV of 1882) is 
not liinited^o *hc fact of possess on Any question 
of title arising between the eoatending parties in 
connection with their right of possession may be 
finally determined in such investigation as in an 
ordinary action of ejectment JIouiAKnAN t 
Gobikhak , I L B , 14 Bom , 627 

10 — Citil Procedure 
r> j , 111 orfo ssf_ xf _ / t risdiclion oj — 

ee for prssess on 
by delivery of 
y filed an ob 

jection in the Court of the Munsif that be held a 
prior decree for possession of the same land and 
therefore the plaintiff s decree was incapable of 
execution This object ou was allowed and the 
plaintiff then sued for establ shmeut of his right to 
possession of the land jointly with the objector, 
making the former judgi ent debtor and ibeobjector 
defendants to tie suit The Subordinate Judge m 
first uppeal held that the Munsif had acted under 
e $31 of the Code of Civil Procedure and applying 
s 13 of the same Code dismissed the plaintiff s suit 
The plaintiff then appealed Held that circum 
stances did sot exist to give the Munsif jurisdiction 
to act under s 831 and that his ordtr must be taken 
to have been made as it purported to have been 
made under s 2*8 Buhat S%ngh Chovdhry ▼ 
Behan Lai, 1 B L P AC 208 referred to 
The scope and application of s 831 of the Civil Pro* 
cedore Code commented upon Mababib Pbabau 
r Fabua . . L L B . 14 All , 417 

20 CirtZ Procedure 

Code ts 325,331 — Obstruction offered Ig a tenant 
—Decree for partiUon—Vossesston, Decree for — 
Obstruction was effered to the execution of a decree 
for partition of certain property by a person claiming 
to be entitled to occupy part of tbc land in question 
as a roulgeni tenant The decree bolder presented a 
petition to the Court under the Cii il Procedure Code, 
e 328 this petition was rejected, and the claim was 
not numbered and registered as a suit Held that 
the decree for partition was a decree for possession 
of property within the meaning of the Civil Fro* 


• I I ' . 

21 Recree in poseeBBory anit 

— CtrtZ Procedure Code 1859, s 230 — Decree in 
suit under Act JTjr of 1859, s 15 A bad been 
dispossessed rf certain land m execution of a decree 
which B had obtained in a suit against C unler 
t 16 Act XIV of 1‘'59 A applied under s 230, 
Act VJII of If’bO, to rccorer tbeland Held tho 
decree obtained by B was a decree within the mean 
Sag of B 2S0of Act VIII of 1S59, and therefore <4 
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RESISTANCE OR OBSTRUCTION TO 
EXECUTION OE EECREE-coji^tn«pf?. 

liacl rightly nppVtoil under that Bcclion. Ukaiima 
JIayi Dr.ni r, Bakkat Sinn ah 

' [4B.E. B.,E.B., 94 

S. C. llHOiiAto JiroTKi: DAPnn r. BoitiruT SinnAn 

[12 W. R., E. B., 25 

Conira, Gonisn CurKKEU BAOwr-r r. GomH» 
Giiosr. JIuNBUt . . . .7 W. R., 171 

22. Defondants dispossessed in 

esoention. Objection by — Civil JProccdure 
Code, 1S59, s. S30.—S. 230, Act YIIl of 1859, doc.^ 
not authorize (lie registry ns a suit of objections 
hy defeudauts or purchasers from defcndantB dis- 
possessed of immovcablo property in cxecutum of 
a decree, and disputing the right of the decree-holder 
to he put into possession of such property, lluno 
Pr-usiiAD llor p. Bam Lociittk JIunutti, 

[6 W. R., 148 

23. Claimant to right of.way 

over land taken in execution— Cin7 Proce- 
dure Code, 165.9, .r.2.9(3.— A plaintiff claiming a right 
of av.ay o\cr land taken possession of in execution 
of a decree could not intervene under s. 230, Act 
VIII of 1859, hut had to biing a regular suit to 
establish his right. KoniN CitO'Dini lilozoojmAH 
t’. JUTADllAHEK nOLDAn . . 2 W. R,, 289 

24. Person other than defen- 

dant as to particular portion of laud in dis- 
pute — Civil Procedure Code, 1859, s. 230 — Suit 
on dispossession bi/ Jmeen — Cease of action, period 
from which it accrues. — S. 230, Act VIII of 1859, 
was applicable to the case of a person who, though 
personally the dcfelulant in the original suit, was 
legally other than the defendant ns regards the 
particular portion of land in dispute in e.xccution. 
Where an Amecn was appointed to measure and 
giTC possession of laud in c.xccution of a decree, the 
one month allowed for prefen'ing a claim under 
that section must be calculated from the date when 
the Ameeii gave over possession, and not from the 
date of his final report KASnEEXATU Doss r. 
Bhowanee Dossee . W. R., 1864, Mis., 18 

25. — ^ Intervener — Partp io suit— 

Miffht to applij under Civil Procedure Code, 1859, 
s. 230. — D having sued to recover possession of 
certain lands, P intervened, and jD’s claim was 
decreed without prejudice to P’s rights. In execu- 
tion of that decree, P took possession, and there- 
upon P applied to be heard under the provisions of 
s. 230, Act VIII of 18oJ. Held that, having been 
a party to tbe decree, F had no remedy under that 
law. Bamgoeae Chttckebbutxy v, PooaxACHiiK- 
deb Bakes jee , . .12 W. R., 476 

26. — Possession hy receipt of 

rent — Personal occupation — Civil Procedure 
Code, 1859, s. 230. — Possession by receipt and en- 
joyment of rent is as good in law as actual occupa- 
tion, and s. 230, Act VIII of 1859, was not restricted 
to eases of personal occupation. Bhyettb Siecae v. 
Sham Makjee .... 15 W. R., 70 

27. — I Objector with bona fide 

title — Piffht to apply under Civil Procedure Code, 


RESISTANCE OR OBSTRUCTION TO 
EXECUTION OE DECREE-co»/fnt/ed. 

1859, s. 230. — An objector who did not claim to be 
in possession “on his own account, or on account of 
some person other than the defendant,” but whose 
solo ground of intervention was that he held a bond 
fide title derived from the defendant, was not en- 
titled to ho hoard under s. 230. Kusnr Am Khak 
V. Sum SnDKKun Shuhaye. KtniiM Buksh c. 
Shiu Sjihnkhe Shphaye . W. R,, 1864, 384 

28. Claimant to possession 

through mortgagee— to apply under 
Civil Procedure Code, 1839, s. 230. — Possession 
through a mortgagee is suflicient to bring a claim 
under this section. Abgub Am r. Asqhe Am 

[20 W. R., 373 

29. Party not in actual occupa- 

tion of land — Itiyht to benefit of s, 230, Civil 
Procedure Code, 1859, — A party who has parted 
with the actual occupation of land to another, was 
not thereby, ns an ahsolntc rule without restriction, 
barred from taking advantage of Act VIII of 1859, 
B. 230. Banee Madhob Duxi r . Xrr.xD Labb 
AIojooiiDAE . . , ,22 W. R„ 123 

30. Mortgagee in possession— 

Civil procedure Cede, 1877, s. 332 — Execution of 
decree — Act Fill of 1859, s. 230 — Eepeal.~A 
mortgagee who is in possc.ssion of the mortgaged pro- 
perty under the mortgage is in possession “on his own 
account” within the meaning of s. 230, Act VIII of 
1859, and s. 832 of Act X of 1877. Where, in pur- 
suance of an order made in the execution of a decree 
while Act VIII of 1859 was in force, certain persons 
were dispossessed of cei'tain property after that A ct 
was repealed and Act X of 1377 came into force, and 
such persons applied under s, 332 of Act X of 1877 
to be restored to the possession of such property on 
certain of the grounds specified in that section, — 
Held that such persons were entitled to the benefit 
of that section, A person claiming under s. 332 of 
Act X of 1877 need not prove his title, but only the 
fact of possession. SnAEi-tTHDiK r. Lochan Singh 

[I. L. R., 2 AIL, 94 

31 . Nature of evidence requi- 

site — Possession and dispossession. Proof of— 
Civil Procedure Code, 1859, s. 230.— To entitle a 
party to come in under s. 230, Act VIII of 1859, by 
petition, and have his case tried in like manner as if 
he had paid full stamp duty on a regular plaint, he" 
must prove that he was in possession of the land in 
suit, and was dispossessed by another party, alleging 
the land to form part of land decreed to him. Keeb 
Madhto Dbxt V, Eahha Mohun . 3 W. E., 205 

32. Failure to show disposses- 

sion — Civil Procedure Code, 1859, s. 230— Suit to 
confirm possession. — Where, in an application pro- 
fessedly under the provisions of s, 230, Act VIII of 
1859, plaintiff affirmed that he was in possession and 
sued to have his rights afiirmed, — Held that, as plain- 
tiff was not dispossessed, he had no cause of action, 
and that he was not entitled to be heard ; nor had 
the Court jurisdiction to hear and determine his cause 
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EESISTAWCE OB OBSTEUCTIOIT TO 

EXECUTIOIT OF DECBEE— 
under the eitraordmary proTis ons of that section 
Kaiie Baeain SUiQu V pBOTAPCBxrirDER Bbbooah 
[12 W 11,231 

33 . — Dispossession, Evidence of 

— Sufficiency of •proof — PlanUng bamboo and 
niaJctny pro lamaixon — Civxl PtoeedvreCode 1859 
s 230 — Planting a bamboo and making jiroidAiiia 
tion to the occupants of an estate that it ) aa 1>een 
adjudged to some other is sufhcicnt dispoasesuon of 
a landlord to warrant him in applying to the Court 
under s 230 Collzctob OP BoOha t Kbishna 
Ikoba Ror 2 B Ij B • A C , 801 

[11 W B 191 

84 Procedure on application— 

Ctvxl Procedure Code 1859 a 230—Pc:amxnatxon 
of applicant --tMien an application is made by a 
party on the ground that he nas in possession and 
that he has been d spossessed in execution of a decree 
in a suit m i hich he was not a pwty the proper 
order to be made under s 230 Act VllI of 1859 is 
in the first instance to examine the cant 
Obhox Causv Det i Kajendeo Coomab Gbosb 

[16 W E , 288 

85 Dtepcaseea^on 

under decree of peraon not a party to %t—Cxvil 
Procedure Code 1859 i 230 — A party dispossessed 
of land under colour of a decree to which he was uot 
a party applying to a Judge under the provis ons of 
t 230 AetVIII oflSod is entitled to a i lovesti 
‘pat on and if h s title is establubed to a decree 
Habstjm Alt V Baib AauED 11 “W B,146 

80 Tr al a# reeular 

suit— CtitZ Procedure Code 1859 a 230 — Where 


2sABAiii Oossauee V Kesqub Deb Oossaueb 

[15 W B,203 
Kakee llAunCB'DuTT V I»pndLailMozoomdab 
[22 W B,123 
YtJSAK IvHATTJK r RAUNATn Sek 

[7B L R, Ap,20 
S C ESBAN Kuatook r EAUWATb‘5eINLU811KVB 
[16 W R , 837 

Ajoo Khan r Kisto PEBsnAD Lahoobt 

[8 W B , 477 

SAQOO GoBUL PEESnAD r Ztnub 

[1 N w , 176 Ed 1878, So6 
The express proris ons of the later Acts of 1S"7 
and 1882 s 532 are lu accordance i ith these cases 

87 Question of title QuieUon 

of possesatcn—Ctrtl Procedure Code JBo9 t 230 

IVhero an objection takes the form of a smt under 

B 230 of the Code of Cull Procedure the real 
question to be tried is whether the objector has a 


EESISTANCE OR OBSTRUCTIOIT TO 
EXECUTIOIT OF DECREE-confi««ed 
better right to the property m dispute than the 
decree holder *'EEEeo CoOMAHbe Daeee r Kk 
B iiCB Cbundeb Bose 

[lind Jur.E- S,188 6 W E., 224 
Under Act VIU of 1859 s 230 it was held 


S C Eshan Kbatoon V Eamnath Sein Lusn 
BOB 15 vr B.,327 

Pasha Ptaei Debi c Nabin Cbansba Cnow 
SHEE B B L K , 708 13 "W E., F B , 80 
hsosNssB Chdkdsb Ghose r Ram Coiitri 
Mphbol , 8 W E , 213 

Jasonath Sins c Kaiipbasas 

[6 B L R , Ap , 65 14 B , 358 
Aaoo Khan r Kisxo Peubhad Lasooey 

[SW E,477 

88 ' ' Ctvxl Procedure 

Code 3859 t 230 — Ctaxm — Potsetston —When a 
person makiog a claim to certain property under 
s 230 of Act Vlll of 1869 had been allowed to 
bring a suit nndpr that section to try hts right to the 
property it was held to he sufRcienl in the frrt 
instance for hi u to proi e h s possession without 
proof of title, but if he took this course it was 
open to the defendant to shoe that although posses 
Sion m ght be in the pla nt ff yet 1 e had no good 
title to the property a d that ho (the defendant) had 
a better title Pucassbb Koonwaeeb Moxqeb r 
Qvnqa PsESHAH t. Ij B., 6 Cslc , 278 

39 Poaeeaaion— 

Zxmilalxon'-CtTtl Procedure Code 1859 e 230 — 
The defendant purchased m 166S from the Official 
Assignee certain property belonging to one h In 
186^ be brought n sutb against the heirs of J) for 
possession of the property purchased he ootamed a 
decree in May 1BC9 under wlich he obla ned posses 
B on in May 16’‘0 In June 1670 the pUmtiif filed a 
petit on under s 230 Act VIII of 1859 alleging 
that he had p ircl aied the property claimed from 
the bcira of 2) in 186t and had been in possession 
until he was ousted by the defendant and that he 
was not a party to tl e suit brought by the defendant 
la I8G7 Held that the title of the defendant 
was barred more than twelve years having elapsed 
from the d-ite of h s purchase aud that the plaint if 
was entitled on mere proof of bond fide possess on, 
and that he i as uot a party to the suit by the 
defendant lu 18G7 to put the defendant to proif of his 
own title and on the defendant a failing to prove 
bis title to be rcsiored to possess on Brinbabun 
C nuncEE Ror r Taeachand Bandofadiiat 

[11 B I/. R , 237 20 W R , 114 

40 Separate adverse claims— 

Dtapotaen on — Procedure~Ctvil Irocedure Code, 
1S59 e 230 — Four jertons made separate applies 
tions to the Court under s 230 Act ^ 111 of 
1869 alleging that the defendant having obtained a 
decree against Government for pouessi n of fisheries 
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EESISTAIsrCB OB OBSTETJCTIOK' TO 
EXECTJTIOISr OE DECEEE -continved. 

iu a suit to which. tLry were no pnrties, Lnd in execu- 
tion dispossessed tlum of fisheries of which they were 
severally in pcssession. On inquiry it appeared that 
each and several of the four applicants claimed 
possession of tlie same portions of the fisheries. The 
lower Court, helding that it was impossible for each of 
several parties setting up adverse claims to the same 
property to show that it had been bond fide in his 
posBcssien, and that he had been dispossessed from it, 
referred all parties to a regular suit, Meld that the 
Judge should have tried each case by itself as 
between the applicant and the decree-holder. Sabada- 
MAXi CHOwnEBAiif v. Eabjn Chsepba Bov Chow- 
EHBV . 2 B, L. B., A. C;, 833 : 11 W. E., 255 

41 , Dispute between mokurari- 

dar and. dar-patnictar — Civil Trocedvre Code, 
1859, s. 230.— -In a dispute between a mokuraridar 
and dar-patuidar, it was held that the klias pcssession 
of the dar-patuidur, having been established by a 
decree under s. 220, Act VIII of 1869, could not 
be disturbed, exc( pt by a regular suit by the nioiur- 
aridar for confiimaiion of his title as mokuraridar 
and for direct possession. Sheeo Coohaeee Debeb 
». Keshcb Ch-dhdeb Bose . . 8 W, B., 131 

42. Transfer of land in dispute 

from one jurisdiction to another — Jntertenor 
— Cwil J^rocediire Code, 1659, s. 230. — In a suit 
brought by an intervenor under s. 230, Code of 
Civil Procedure, if during the pendency of the execu- 
tion case the land iu dispute is passed by transfer 
from one district to another, and thereby the Court is 
deprived of jurisdiction, it is the duty of the Court to 
transfer the record to the Court of the district to 
which the land has been transferred, Kaiee Doss 
Keogv V. EnBOKATH Bor Chowdhsv 3 W. B., 4 

43. Purchaser at execution 

sale — Civil Procedure Code, M59, ss. 269, 268 . — 
A person coming iu under s. 269, Act VIII of 
3869, more than a month after dispossession, had no 
loctis siandi under that section. S. 268 of Act 
Till o^ 1859 was solely for the benefit of purchasers 
at a sale in execution, and no person had any gi-ound 
to come in under the application of a purchaser 
except the party ^vho was complained of as resisting or 
obstructing the purchaser in obtaining possession, 
Heeka Laeb Banehjee v. Beboda Kant Rot. 
Onookooe Chehdeb''Mookeeoee V . BuBonA Kant 
Bov 13 W. B., 407 

44, — — Civil Procedure 

Code, 1859, s, 269 — Objection to Jehas possession 
made before attempt to deliver possession in execxi- 
Hon of decree— Construction of decree for posses- 
sion. — M obtained a decree against J, and in execu- 
tion attached and sold his lands, u'hich were bought 
by the decree-holder. The sale was confirmed and 
a writ of possession directed. After the decree, but 
piior to attachment, the original judgment- debtor 
had executed and registered a patni pottah for a three 
annas share cf one of the zamindaris iu dispute, and 
granted it to Z>, who having objected under s. 246, , 
Civil 1 rocednre Code, 3859; to the above sale, an 
ordcr.-was made at the time of the auction sale that it 


BESISTANCE OB OB5TBDCTIOB TO 
EXECUTIOISr OE JfSiCPCEiE-continwd. 

should be proclaimed that I) claimed a patni right, 
and this was accordingly done. Before M was put 
into actual possession, she was required to find security. 
Delaying to do this, the lands were attached and 
sold under a judgment obtained by others who 
purchased and entered into posscesion, 31, having 
firrnished security, petitioned to be put into posses- 
sion, but her petition was rejected. She then brought 
a suit to cancel the order refusing her possession. 
In her plaint she claimed kbas possession,' but did not 
refer to the patni claimed by JD. Her plaint was 
decreed, the decree was appealed, and it was finally 
upheld by the Privy' Couucil; but throughout the 
litigation no issue was raised as to the patni. In the 
proceeding to execute the decree M claimed actual 
'possession. Before process had been issued, D objected 
to khns possession being given of his patni mouzah. 
The Judge ruled that the objection fell within 
the spirit of s. 269, Act VIII of 1859, and that 
he had therefoi-e jurisdiction to entertain it. Beld 
that 6. 269 did not apply', inasmuch as no attempt' 
had been made to deliver possession. Meld also that 
the only' intention of the decree was to confirm the 
plaintiff in the position which she occupied when the 
property was sold in execution of her original decree, 
after proclamation of Me claim, and that she was not 
entitled to khas possession. Shaeoda Peeshad 
Mdeeick V . Dhunedt Singh , 19 W. B,, 219 

45. Civil Procedure 

Code, 1859, ss. 269 and 264 (1882, s. 834J — Peliverp 
of possession — Pesistance or obstruction to giving 
possession, — Delivery of possession under s. 264, ' 
Code of CJvil Procedure, was complete as soon as the 
steps prescribed by that section had been taken ; and 
any subsequent act of resistance on the part of the 
claimant to the land was not the resistance ' or 
obstruction referred to in s. 286, and could iu no 
w'ay give tbe Court a right to interfere in the sum- 
mary way provided by that section. Wajed Hos-> 
BEiN V . Abdooe Kaeie . , 13 W. B., 418 

46. - — — Civil Procedure 

Code, 1859, s. 269— iSuit by aucfion-furchaser for 
possession. — An auction-purchaser of the right, title, 
and interest of his judgment-debtor, plaintiff, got 
an award under s. 269, Code of Civil Pjoceduve, 
but in attempting to get actual possession was suc- 
cessfully resisted by defendant, who claimed to have 
purchased tbe property previous to plaintifPs pur- 
chase. Upon this the plaintiff sued to obtain posses- 
sion. Meld that, as there was no dispessossiou, the 
terms of s. 269 would not apply. Sudaeam Majee 
v. Mietenjov Dev . . . IBW. K., 509 

47. • Civil Procedure 

Code, 1859, s. 269 — Pispossession in execution of 
decree against another party . — A person dispessessed 
of property in execution of a decree against another 
person, and claiming to be entitled to possession, was 
not bound to proceed under s. 269 of Act VIII of 
3859. PsoTAB Chundee Chowehev r. Bkojobab 
Shaha B. L. E., Sup. Vol, 638 : 7 W. B„ 253 

Jaboonath Cbowdhbt r. Eadhamonee Dossee 

[B. L. E., Sup. VoL, 643 : 7 W. E^, 256 
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EESISTANCE OB OBSTRUCTION TO 
EXECUTION OP DECREE— con<«nuerf 

48 Perffon dxtpot 

seated tn exeeulton of decree — His remedy hy svti 

or application under a 332 of the Code of CtvtJ 
Ti j , f A * 1 rjr ftuooi — A person dtspos 
> decree of a Civil 
■ proceed for the 

■ DO*' by a amt in 

ipplication under 
lire (Act XIV of 

18S2) or by a regular suit GutABEHir GoFAUi i 
JjNAEHAi Katavji L L R , 13 Bom , 213 

40 Civil Hraeedure 

Code 1859 s 269 — Sntf by auction purchaser to 
recover possession — It was not compulsory upon an 
aucticn purchaser under a decree when resistance 

was offered to his taking posse siou of the property 
purchased fo proceed under s 269 of the Civil 
Procedure Code It was open to him to proceed at 
once by_iegular suit against the person in possession 
of the property purchased by him Madaheb t 
Bnii.00 Koqebeb 2N "WjASO 

50 — Inquiry as to 

right to possession — Civil Procedure Code, IS59, 
, Where a Suborduate Judge proceeding 

under Act VIII of 18o9 e 289 looked into the 
circuuistancrs of a case with reference to the rela 
tive r ghta of the parties and came to the coo* 
clus on that he could uot refuse possessiou to the 
execution purchaser he was held to have made the 
ki d of » quiry contemplated by the section IIubo 
Fbbbqas Hot Csowsobt t Baaiessob Missbt 
2IiiiA • 24 W B,, 461 

61 Procedure 

Code 1859 s 269— Proof of title— Onus prohandt 

cf \V1 en the defendant was m possession by rirlue 

of an order under s 269 of Act Mil of 185% 
the plaintiff could only succeed on the atrcni.th of his 
own title KALlAEAt VEBKATESn VufATAK 

[I D B 2 Bom , 670 

62 — Citil Procedure 

Code, 1859 ss 269 and 246 — Order as to right to 
yoKctoon —An application under s 246 Act VIII 
of 1859 having been disallo ved on the ground of 
unnecessary and improper delay, the attached pro- 
pertv was sold , but on the attempt -to take posses 
Sion the purchiser was obstructed by the applicant 

_ IX- * V „ ^ urt 

icd 
der 
eld 
ns 

*'V 1^,431 

63 — Civil Procedure 

Code 1859 s 2<'9 — Limtlaiion — ‘ Suit lo establish 


RESISTANCE OR OBSTRUCTION TO 

EXECUTION OP DECEBB-co»/.««eci. 

a auit the **»■*»- j s ri 

possess on 
within on 
which he < 

such right It was otherwise where his ri^ht was 
consistent with the order and the possess on given 
under it. Basso Vitbal v BiKHirADis ary 
Batacqabs . II Bora., 174 

54 Order not made 

against parties to proceedinqs — Ctci^ Procedure 
Code 1859, ss 268 269 — A p irchaser of immove* 
able property at a Court sale, hai mg been obstructed 
by the defendant midc an apphcatinn to the Court 
under a 268 of Act VIII of 18o9 for the removal of 
the obstruction but subsequently withdrew bis 
application The Court thereupon made an endnrsc 
meiit on the application to the effect that as the 
applicant did rot wish to proceed further no mvesti 
gation was made Held that no such order had been 
made as was contemplated by g 269, that section 
contemplating at least an order agatust one party or 
the other Bqiba c Saeaklal 

[I L R , 5 Bom , 440 

In Habaeatoopi-ah v Bbojokatb Guose 

[1 L R , 8 Calc ,729 1 C L R , 617 
a case tovemed by the Civil Trecedure Code 1877 it 
WHS held that there being no pro isioa in that Code 
similar to that contained m e 2C9 of Act VIII of 1859 
enabling tbe Court to do so the Court could not 
enquire into a complaint m ide by a perso i other than 
the defendant on the grout d of dispossession in the 
delivery of possession to the purchaser of immoveable 
property sold in execution of a decree and therefore 
the only remedy of a person so d spossessed was by 
regular suit 7hie omission in tho Code of 1877 was 
rectified by tbe amending Act XII of IS'D and nnder 
the present Code Act XIV of 188 a person other 
than tbe defendant may make an application for an 
inquiry 

66 Application 

against a claimant resist ng execution hate treated 
—Order under Cinl Ir eedure Code s S3t, 


Deb ItAiEmr r JcaonianwAUi Dabi 

[LL R,14 Cole, 234 

66 - — Civil Procedure 

'•Code 1SS2 s 333 — PfTerl of order unnpptaled from 

— An ord r rejectin'’ a claim pet tion nnder s. 335 of 
the Ci>il Procedure Cole not being appealed s-’amst 
within one year acquires the force of a decree 
Velayuthan v Lahshmana 1 I P 8 Had , 506, 
followed AcnoTA v llAstwATC 

[I L. B . 10 Mod , 357 

67 — *Cictf Procedure 

Code (Act XIV of 1SS2), ss 231 335-Ordsr 
under s 335 Peeree~ Dispottestion — An order 
nnda’S.335, Civil Ptoccdurc-Uode, is not a decrees 
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DIGEST or CASKS, 


( ma ) 


BESISTAlSrCJD OB OBSTBUCTIOIST TO j 

EXECUTION OF EECBEE-r»«/;»Hf,i. | 

i\ ]K'rsoti in who’^r fnvfmr ?«di nti onltr in inntlf ‘ 
ifi not. cnlitloil to clnun tlio of p. C5\il ! 

I’loccduro Coilo. If tv jivirclmptr of tmmovcablo | 
pvopfity, nt !vn fxmvliou snlc, who Ins ohtnuiid \ 
doUvcry of the p-vtiio fioni Cfnirt. is Mihstfitirntly j 
disposscpsriJ, ?io i? not cntitlfd to dnim the hctftftt c,f 1 
p. ns Mich pnrchnscT, SitiNATU GiiOHn Aj.’NOOA ; 
riiosAUItov . . . 1C.*W.N.,I02 i 

i 

58 . Ctfil Pfocnlvrr ; 

Code .T.t. SI0,B3r> -- J.nnii in thf r.rcH, noHei; oj" , 

raiynt — Si.viloHf'ai piitsrxsian ttniirr f. olO — Vis- '■ 
jxj.tjfijipfi oj a third pnrft /. — Where n perpon is ' 
fovtnti to he in posstpsion of nny Inml itv reet ipl of * 
TCJtt fioin tcnnnts, dilivery of po>!''f Psion llnnof | 
nmhr f. 3'.0 of the Civil riocidure (.’ode to tv third ^ 
jnrfy luinp tv purchnser nt nn execution rnlo doe.s j 
not e.-vtipc dipj osscf.vion of the oripiiuvl poet,- «? r, within 
the Jtirtininp of s. nri.'i. Civil I’roeuhire Code, fo n» to ' 
entitle liim to romphiin within the tntnnin;; t f that ’ 
RCetion, Kjbow IjXT, fJoswAiti e, liAiA Sinn Eat, ; 

[1 C. W. N., 343 ' 

69, — Cirit Vroerdnre ■ 

Code, sr. .IIS, 333- Suit (o rtrorrr parsetiicn of | 
proprrtu sold in er/rttiion of dc-rrrr , — S ntlvehed ! 
ctrtnin land and n hoii.se in exeeiition of n dierec , 
npninst A*. -If pnt in iv claim, umlcr s. 27S of the Code j 
of Civil yroceviure, tvllrpin^ tint ho was in poisesMou j 
ns pnrehnser from /?. The claim was rejected. 2Co ; 
etiit wns broiipht by Jl to context this order. S < 
pnrchnscvl the s.aid land and house hi execution mid oh- j 
laincd a 5 .alc*ccrtififto. In 1SS1 .S sued .1/ to recover j 
possession of the land and house, nllepinf; that in j 
execution proecedinps in 1SS2 he had been pnt info | 
possession of the land, hut not of the house, which was j 
found lochcd up hy the Court Amcon, and that M 
prevented him from cnjoyiiip both the land niul t 
house, Jr idended tint A' Imd never been pnt into 
possession, and ivpnin set up his title as purchaser 
from JJ and possession under such title. Tlie Jfuiisif 
found that A’ had been put into formal or constnicUvo 
possession of the land, but not of the house, and 
decreed the claim. On appeal, the District Judge 
held that S was bound to proceed necording to 
the provisions of s. 335 of the Code of Civil Procedure 
to recover possession, and could not bring a sepanvto 
suit. Hlftd that, whether there had been legal 
delivery or not, the suit wns not barred, Skttj r. 
Mtittusaaii . . I. L. B., 10 Mad., 63 

60. _____ — _ Civil JProcedurc 

Code, ss. 234, 332, 5S8 — Death of jvdgmcnt-delilor 
between order for possi-ssion in ex'cniion of decree 
and delivery of possession — Appeal ajainst appel- 
late order reversing an order vnder s. 332 . — 
decree-holder in a District Munsif’s Court obtained an 
order for possession of land in execution of Lis decree 
on 20th August, on which day the judgment-debtor 
died. Possession was delivered on 28tli August. 
The person dispossessed presented a petition nnder 
8. 832 of the Code of Civil Prcccdnrc. di.'spnting his 
right-to be pnt into possession, on the gronnd, inter 
alid, that the judgment-debtor was not represented 
on the record. On appeal against the appellate 
order of the District Judge,— assuming that the 


BESISTANCE OB OBSTBUCTION TO 
EXECUTION OF EECBEE-cmifimicrf. 

order for possission wns made prior to Iho death of 
the jndgnunt-dchtor, tin re was no nrccjsily for the 
deercc--hol(ler to bring any other person on to the 
ri'conl b( tween the date of that order and the elate on 
wliieli the e.nlcr was excnited. Jlnmasami v. llagi- 
ra/lii, I. f. Jit, G Mad., JSO. eliHthiirni.shed, Bit- 
VAKK.x V. Pakjiia . I. Jj. R., 12 Mod., 211 

01, Civil Procedure 

Cade C13S2J.S, 333— Joint managers — Mortgage ly 
one of f net; vtanagevs — Sate by mortgagee in evecti- 
tion of d'l-rtr on mnrtyaye and ditpiistetsion of the 
cdt.er mnnagrr— Application for restoration of pos- 
session by other Joint manager,— P, the owner of 
certain property, gave the mnn.agcmeiit f,f it to his 
threvnej'hrwn, Cl, -'l,nml A', Xmortgnge^i the preipcrty, 
and the moitgngee sued on the mortgage and pot "a 
decree. In execution of the decree, the property was 
sold and purrh.asedhy A, wlio vvn.s pnt in jHS.srsfiion by 
the Court, 0, one of tlic tnanneers, then applied for 
possession uinh r B, 835 of llie Civil Procedure Code 
t Aet XI Y of alleging that he bail been wrovig- 
fnlly di.sposvcB^cd. Jleld tliat the mortgngcc got no 
title to the pioperty hy his mortgage fntn A agtvinst 
thrrtal i.wner A’; and G, who was in aclnal possession 
09 his Jiiaiiagi-r (wlitthcr or not there were others 
tejually entitled to share in the management), wnsen* 
titled to prevent the purchaser A faking po.»scssion, 
and having been dispos.imcd had a claim to be 
restored to pos'csHion nmler s. 836 of the Civil Procc- 
dure Code. GonJ^'n Bala’aj?t Siixynekak v. 
I.<AKsnJiA>' iu:e Xaka Tm 

[1. E. B,, 18 Bom., 622 

02. Civil Procedure 

Code (lSS2J,ss, 334 and 335 — Application by usu- 
fructuary mortgagee ejected ly auction-purchaser to 
be restored to possession— Jiepresentative of party 
to suit — Auction-purchaser who was also assignee 
of decree — Judgment-debtor. — In a suit for sale 
upon a mortgage the plaintiff, having obtained a decree, 
assigned the same, and the assignee brought the 
property decreed to be sold to sale, and purchased 
it himself and obtained possession. A usufructuary 
mortgagee of tbc property wlio had been a p.arty to the 
suit, and in vvliosc favour the decree was, in so far 
that it declared his right to continue in possession, 
applied to be restored to possession, and obtained 
an order in his favour. Thereupon the assignee, 
auctiou-pnrchascr, applied in revision to have the 
order restoring the usufructuary mortgagee to posses- 
Bion set aside. Held that the order in question was 
an order which could properly be made under s. 835 of 
tbc Code of Civil Procedure, and, being unappealable, 
an application for revision thereof might lie. The 
auction-purchaser, though he happened also to be the 
assignee of the decree, was not a representative of a 
party to the suit witMn the meaning of s. 244, nor , 
was the usnfructuary mortgagee a jndgment-debtor 
within the meaning of s, 334 or s. 335, bnt he' was a 
person other than .a judgment-debtor within the 
meaning of s. 335. Sabhajit e. Set Gopab 

[I. L, K., 17 AU., 223 

63. P esistance or 

obstruction to execution — limitation — Eenetcal of 
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EESISTANCE OR OBSTRUCTION TO 
EXECUTION OF DECREE-coBc/«*i 


tion IS concerced, the decs ce holder, if he wishes 


complaints against acts of resistance or obstruction 
made upon fresh proceedings taken h^ the decree 
holder Ramasekara v DAamaraya, J L S,5 
Mad 113 followed Ralvanl Strnlaram y Bafca^t, 
I L R f 8 Bom , 602 and Fi«ayait Rao Amrtt v 
JDetrao Govtnd, I L R 11 Bom, 473, distin 
guished NabAiv Bis v Hazabi Lal 

[I L R., 18 Aa, 233 


EES JUDICATA. 

' Col 

1 Genehal Cases , 7558 

2 Estoppel btJtjdoment . 7558 

3 Adjudications . 7580 

4 JUDOIIBNTS ON PjlELlMTNAnT POINTS 7585 

6 Obdbbs in Execution op Dbcbee 7599 

6 Causes op Action . 7605 

7 Mattebs in Issue . . 7647 

' 8 Pabtiss ... . 7697 

(a) Save Pabtiss ob tueib RepbiT 

sentatites . . 7697 

(b) Intebtbnobs . 7718 

(e) Pabty ebbohboubit in Decbbe 7721 

(d) Pbo PoBvl Dependants . 7721 

(«) Co dependants . . 7722 

9 Competent Coubt . . . 7727 

(а) Qenebal Cases . 7727 

(б) Small Cause Coubt Cases . 7740 

(c) Revenue Coubts 7743 

(d) Cbimikal Coubts . . 7763 

10 Rkuep not geahted . . 7763 

H PurvATE Rights .... 7769 


See Appellate Coubt— Objections taxes 
POB PIBST TIME OV APPBAIi — SPECIAL 
Cases— Res Judicata 

[I. li. B , 4 AlU 69 
Alarsli., 276 : 2 Hay, 164 
3 W. B , Act X, 140 

See Cases undeb Estoppel — Estoppel 
jrr Judgment. 
i8ee Fobest Act, s 46 

fl. lu B., 24 Calc., 604 
D. R , 24 L A , 83 


RES JUDICATA — conttnued 

1 GBhERAL CASES 

1 — — Requisites for plea of res 

judicata— Ctrl/ Procedure Code, 1S59, s 2— 
Parttes — Sulked matier ofeuti and caute of action 
tdeaftcal ~To plead res judicata under s 2. Act 
VHro{18o9 It 19 necessary that the parties should 
be the same ortheir representatives that the subject, 
matter of the suit should be the same and the cause 
of action the same Mahaeaj Singh r Beela 
Kooee . . W B, 1864, 320 

Mukha Jhunna Koonwue i Laljee Rot 

[1 W R , 12 

Ddhab Singh c Ranee Koonwue 

[1 Agra, 234 

Shumboo Chundsb Singh i Vam Nabain Doss 
[9 W B , 217 

Raj Doollub Sibcae t Ooma Chubn Biswas 

[21 W. R , 100 

2 Final decision 

granting or Kithliolding relief — To conclude a 
plaintiff by a plei of res judicata it is not sufficient 
to show th-it there was a former suit between tho 
same parties for the same matter upon the same cause 
of action , it IS necessary also to si ow that there was 
a decis on finally granting or withholding the relief 
sou.'ht Saieappa Cbeiti V Etlanda Fubi 

RACHITAB alias KATTAMA hACUITAB 

[8 Mad . 84; 

8 J^naZ decision in 


decree therein Udajta Tktab r Ratama Nachi. 
TAB 2 Mad, 131 

Affirmed in Eaghoonadda Pebta Oodta Taveb 
V Eattaua Kauchsab . 10 W R., F C , 1 
8 C VijataEaoanadhaBodhaGooeooSawmt 
Fbbita Odata Tates r Ratama Xatchiab 

[11 Moore’s I A , 60 


12 ESTOPPEL BY JUDGMENT 

4. Rule as to estoppel by judg 

ment — CitiZ Procedure Code, l8o9, e 2 — The 


with that rule Bnt the Judicial Committee, rcrera 
mg the decision of the Court below, considered that 
(he doctrine had no applieation m the present case, 
the judgment relied on not being the jndgment of a 
Court of concurrent jorisdiction directly upon the 
point upon the same matter , and, after an examma 
turn of the whole evidence, restored tho judgment of 
(be first Court Ehuoowlbb SnG v Uossein 
Bux Euan 

[7 B. D B., 673 ; 16 *W. E., F. 0 , 30 
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DES JtTEICATA — cofi/wtte<J, 

2. ESTOPPEE m mQMEm^canfhu^d. 

rr JU'Ismont not intor narten 

~7i'^y^v;^.^.f‘^{('^<ins72j, s,. n, is. lo. A 

I," ‘’‘■'"’'’O" ofjudftmnts mt» infer 
pnrtr^ —JW Q^nTtT, C.J., .rAOKSON. Poktipkx 
nnd :^Uynm .r.r (Mim j.. d,V«onti,i;i).-A former 
jxukmeut, wlucb h not n jiulgincnt tn rem, nor one 
r<lntmpto nmftmofn pnbfic minre, k not ndmis- 
suijp m cvKU’nre m a sulHoqucnt suit, citlirr as n res 
or as j>roQf of the particular jviiirt whicli it 
uendcfl, nnless brlwccn Uio same parlioB or those 
Claunuijr nndcr them. In a suit hotweeu J and j? 
tlip question was whether G or D was the heir 
of //. If C was till’ heir of Jl, then A was entitled 
to suceoed ; otltcrwise not. 'I'hc same question had 
been raised in n former suit hrouplifc hy A'njamst 
A and d> cided^ against A : and this former jiulcmcnt 
was ndniittod in oviihuicc in the suit between A and 
.and dedt with hy the Courts below as conclnsivo 
evidence agaiiibt A ujicm the point so decided. Held 
(JflTTnn, dissenting) that the former judgment 
was not admissible ns evidence in the suit between A 
and /i rifher as “a transaction" nndor s. l.q,or as “a 
fact'" under e. 11, or under an j’ ether ficction of the 
Kvidence Act. Gojau Lau. r. pArmt hAUi 

[I. L. n., 0 CiiJc., 171: 6 C. L. K,, 439 

0* — Jiefdenec Aci {I 

of lSi7‘7Jf .r.r. 11, IS, ilO, dt, 12, and 43 — Onus pro- 
handi , — Judgments and decrees recognizing rights 
hetween parlies to a suit or between persons whom 
they represent, allliongli they arc not conclusive 
under the Evidence Act (I of 1872), as they were 
before that Act came into operation, arc yet ’ndmi's- 
siblo in evidence tinders. 18 of the Act, even if the 
parties in the former suit he entire strangers, iniore 
the parlies are the same, or representatives of those 
in the former suit, such judgments and decrees may 
bo evidence so nearly cmiclusivo as, wlicn produced 
hy the party in whose favour they arc, to shift tlio 
burden of proof from him to his opponent. Semhle 
— Under s. of the Civil Procedure Code (Act X of 
1877h the law is now the same ns it was under Act 
Till of lSo9, prior to the passing of the Evidence 
Act. JSiABAXJi Buikabiiai r. Djpa Umsp 

p;.L. 3 El,, 3 Bom., 3 
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RES JXTDICATA^confinued. 

the imP-mratfn * ^’I’^sequent suit, 

• ' ■ • D L. B., 25 Calc., 522 

[SC.W.lf., 60r 

_ , Es'part© decree — Finalitij of. 

Cot ? r Procedure 

Code rAcf X ofl677J. s. 13, expl. 4.~A decree 
obtomrd ex-parlc is not final within the meaning of 
expl. d. 8. 1 .t of Act X of 1877, Eilsiokex Sinse 

V. llgEEA LaH. Da.SB 

[1. L. B., 7 Calc., 23 : 8 C. D. E., 257 

Suit for arrears 


9. 


of rent— 0ms prohandu—lu. a suit for arrears of 
rentoi n. haI£*suaro o£ land, the plaintiffs relied upon 
nn cx-pnrle decree for rent atm. certain rate, which' 
they had obtained in 1869 against the tenants of this 
share. The defendants relied upon a subsequent 
decree in n contested suit by the plaintiffs against 
tile tenants of the other lialf share, in which a lower 
nito of rent had been given, Eo other evidence than 
the decrees was produced on either side. It did not 
appear whether the ex-parte decree had ever been 
executed. Held that it was open to the defendants 
to dispute the rate of rent claimed, and that the 
plaintiffs were bound to prove that they were entitled 
to recover it. mimonep Singh v, Heera Lall Bass, 
I. L. E., 7 Calc.. 23, followed. Bheoieath Patohi 
V. Bam Looeeh Deb 

[I. L. B., 8 Calc,, 276 : 10 O. L. E., 169 

See BiHonoNDEE HIakickta «. Hbbsish Cbttndee 
Doss . I. It. B, 3 Calc., 383 ; 1 C. L, E., 586 
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Suit for rent.- 


7. 


— Plridence Act (I 


of 1B72), ss. 11 and 13 — Admissihilsfg in evidence 
of judgment in former case — The suhject-matler 
of the former suit not being identical with that of 
the latter suit'. — The rule laid down in the cases of 
Gujju Piall V. Fatfeh Lall, I. L, i?., 6 Calc., 171, 
and of Surender Jfafh Paul CJiairdhry v. Brojo Wallt 
Paul Chotfdkrtf, I. L. E., 13 Calc., 332, has been 
materially qualified by the decisions of the Privy 
Council in the cases of Earn Eanjan Chaleerhuifg 
V. Earn Karnin Sinr/h, T. L. E., 22 Calc., 533 L. 
E., 22 1. A., 60, and Bifta Kunwar v. Kasho Pershad, 
L. E., 24 J. A., 10. Under certain circumstances, in 
certain cases, the judgment in a previous snit to 
which one of the parties in the subsequent suit was 
not a party may be admissible in evidence for certain 
pxu’p 08 i -8 and with certain objects in the subsequent 
suit. In a case where the previous suit was^ to 
recover a two -thirds share of the property in question. 


A decree obtained ex-parie is, in the absence of fraud 
or irregularity, as binding for all purposes as a decree 
in a contested suit. Bikcbeitoee llAMOErA v. 
Hbubish CnuHDER Doss 

[1. E. B., 3 Calc., 383 : 1 C. L. E., 585 


11 . 


Decrees in rent suits— Suit 


for arrears of rent — Subsequent suit for enhance- 
ment. — The plaintiff sued the defendant in the year 
1873 for arrears of rent at a certain rate per bigha. 
The defendant pleaded that the laud had been held by 
him at an uniform rent for more than twenty years, 
and this contention was supported by the Court. The 
plaintiff then gave the defendant notice of enhance- 
ment, and sued to recover rent for two years at the 
rate stated by the defendant, and for one year at as 
increased rate. To this suit the defendant raised 
substantially the same « defence. Held that the 
decision in the previous suit was not a bar to the pre- 
sent suit, there being two questions for considemtion : 
one, whether there had been an uniform payment of 
rent for twenty years,- and if so, whether the pre- 
sumptions which the law directs to be drawn from 
an uniform payment of rent for twenty years had 
been rebutted by the plaintiff; neither of which 
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HFjS judicata — continued 

2 ESTOPPEL B\ JUDGMENT— eo»h««erf 
questions were concluded by the previous decision 
OopEE Jfonuir Mozoosidae « Hiiia 

[I Ii K,3Calc,7S9 

12 Veciiton a* to 

amount of land leld as ienani~lii anacbou for 
rent ilefendant pleaded by way of estoppel to pwt of 
the plaintiff a claim, that in a pnor action for rfnt 
previously due brought by the plaintiff against the 
defendant it had been found that tl e defendant was 
tenant to the plaintiff of a less quantity of land only 
than that in lespect of which the plaintiff claimed 
rent lu bis suit ffeld that there was no estoppel 
and that the plaintiff might show notwithstanding 
such previous ]udgtnent that the defendant was m 
occupation of the larger quantity Ojooobta Per 
ak-D t 'EauwkisTkikB. Kft.vaU , 12 

S C BbTIOWAKTAJAH V OJOODHYA PBR9AD 

[1 Hay, 31 

13 — — — Deciiton as to 

amount of laitd held as tenant — <S’«Jt for otreans 
of rent — A. brought a wit against B (ot amacs of 
rent £ admitted the sum claimed hut contended 
that the rent was due for a larger area of land than 
that specified in the plaint An issue was framed on 
such contention and decided against B In a suhae 
qnent suit by S to have it declared that a sum of 


cata DussLiA ijAtL anuokUL < chobobb Bass 
[I L IL, 4 Calc., 680 4CLR,1 

14 — Beetston as to 

measurement of land held -—Ja a provions suit the 
present plaintiff had sued the defendant for the 
amount of rent or gmally fixed in the lease and the 
defendant claimed in that suit to have the rent 


S!E8 JUDICATA — eonltnutd 
2 ESTOPPEL BY JTJDGMEM— con/,n«ed 

without the plaintiffs’ consent been irregularly earned 
to the account of interest — 'Held that the claim was 
barred as resjudtea^a Qonisii'iAirsH SoJintAl v 
Eomahauth Thakooe 1 Hay, 601 

— — • Beetsion as to 

right ta rent — Dismissal of former euii for rent 

Held that, the plaintiff having failed in a regular 
jsuit in lSo3 to estabiisb h s right to rent a subsc 
qtient amt for vent was not admissible unless since 
that date rent was paid or his title recognized in 
some way Soorhndnd • Nuimoo Singh 

[2 Agra, 221 

17 

Decision as to 

amount of rent -Subsequent suit for abatement of 
rent —The plaintiff obtained a patm lease of certain 
villages from the defendant in 1861 at an annual 
rent, and in J865 was evicted from a portion of the 
property She took no steps to obtain an abatement , 
but masmneh as she did not pay any rent for the 
year 1871 the defendant brought a suit against her 
for the rent of that year The plaintiff set up the 
d^ence that she was entitled to au abatement of 
fil55 from her rent the B165 representing the 
annual value of the property which she bad lost in 
cooseqaence of the eviction In that suit it was 
decided that the amonnt of abatement she was enti 
tied to was E42 No appeal was made against that 
decision In a suit hiooght by the plaintiff fot the 
purpose of obtaining a permanent abatement of her 
rent she claimed the preciie measure of abatement 
VIZ hl65 which she ba 1 claimed in the suit bronght 
against her by the defendant Meld that the quei< 
tion was res judicata it having been raised and 
decided u) the former suit Nono Dooega Dossee 
u poyzBnx Cno-WDHBT 

tl D B , 1 Calc , 200 24 W E , 40 

18 — Deewton ay to 

amount of rent Where the plaintiff sued the de 
fendant for a year's rent at the same rate which had 
been decieed to him for the previous year in a suit 
which he had bronght against the same defendant 
for rent of the same property, and relied upon the 


claimed Held that the measurement adopted by the 
Court in the former suit i as not as regards the 
amount of the excess 1 inding upon the defendant 
Eeeau hlDHOTru 0 HoLonnrBpAi 

[L L B , 3 Calc . 271 


Lttcsmun rEESiiiD GoEOO r Lukhcn CnUBH 
LuB 3C L E,74 


i 5 Suit for refund 

of excess of rent afler suit for arrears of rmf — 


CnCNDEB Dass 

[I L E , 3 Calc , 383:1 C D E , 685 

19 — — Decree as to 

amount of rent pagabte^ in former jftars— Decree 


and obtained an ex parte decree In a suit brought 
for a refnnd of the money paid into Court, which baa 


defendant, that amount being less than that claimed 
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BES JUDICATA— 

2. ESTOPPEL BY JUDGMENT— coniiMwet?. 

by the plaintiff. In a later suit the plaintiff sued the 
defendant in respect of the same holdiup: for the rent 
of a subsequent year, and he claimed at the same i-ate 
as he had claimed in the previous suit, ffcld 
(Mitteb, J., dissenting) that the decree in the former 
suit was res judicata as to the proper rent payable by 
the defendant. Puniioo Singh v. Nirghan Singh, 
I. L. JR., 7 Calc., 29S -• 8 C. L. R., 310, explained 
and distinguished. Jeo Lai Sikgh r. Suheun 

[11 C.L. 483 

20. — Decision as to 

possession as tenants^^AdmissihiUty in evidence of 
decree in former suit. — The plaintiffs, as purchasers 
of a share of an estate, sued to recover their share of 
the rent of certain tenures held in. that estate by the 
defendants. The defendants denied being in posses- 
sion as alleged. Another co-sharer in the same estate 
had previously brought a suit against the same defen- 
dants for the reut of the same tenures, and in that suit 
the present plaintiffs and other co-sharers of the 
estate were made co-defendants, and the decision in 
that .suit was that the present defendants were in 
possession aud were liable to pay to the then plaintiff 
his share of the I'cnt. Held (Mitteb, J., dissenting) 
that the decree in the form'er suit was not a res judi' 
caia or even admissible as evidence in the present 
suit. Sueendeb Nath Pai Chowdhht r. Bbojo 
Nath Pai Chowdhbe . I, L. B., 13 Gale., 352 

21 ^ Decision in former suit— 

Decision as to right to properly — Subsequent suit 
for rent. — It having been decided in a former suit, 
wherein the present plaintiff and appellant was de- 
fendant and the present defendant was plaintiff, that 
the latter could not claim from the former a share of 
certain property set apart for the maintenance of a 
samsthan, — Held that, after that decision, it was not 
competent to the present defendant to collect the rents 
of the property. He was accordingly ordered to 
make them over to the present plaintiff. Dado 
Batji V, Denanath Eatji 

[2 Bom., 77:2nd Ed., 72 

22. — — — Decision as to 

title to drain — Suit for trespass — Proceedings be* 
tiveen sartie parties in another suit. — P had insti- 
tuted a suit in the Court of the Munsif of the 24- 
Parganas against A on- account of an alleged tres- 
pass to a certain drain, which B then alleged to be 
his property : that suit was dismissed on the gi-ound 
that B had not proved his title to the drain in question. 
In a suit arising out of an alleged trespass to the 
same drain brought by A against li, in which A 
stated it was his property, the judgment of the Mnn- 
sif in the former suit was tendered in evidence on 
behalf of the plaintiff, and it was contended it was an 
estoppel. The Court admitted it in evidence, but 
doubted whether it would be an estoppel. Mahomed 
Shahaboodeen r. Wedgebebex 

[10 B. L. B., Ap.,Sl 

23. Decision on title in proceed- 

ings under Band Acquisition Aet, 1870. — 
In proceedings under the Land Acquisition Act, 1870, 
to apportion the compensation payable, a decision 


BBS JUDICATA — continued. 

2, ESTOPPEL BY JUDGMENT — ceniinued, ' 

by the Judge on a question of title does not operate 
as res judicata between the parties to those proceed- 
ings. Mahadeti r. Neeiamami 

[I. D. B., 20 Mad., 269 

24. — Judgment of foreign Court 

— Civil Procedure Code, 1877, s. Id— International 
lam. — An ex-parfe judgment of a French Comt 
against a native of British India not residing in 
French territory upon a cause of action which arose 
in Ih'itisl) India imposes no duty on the defendant 
to.pay the amount decreed so ns to bar a suitin British 
India. Hindi & Co. u, Ponnath Beaxan 

[I. L.E.,4Mad.,359 

26. ; Judgment on award— Fina- 

lity of arbitrators atoard when judgment is passed 
thereon — Question dealt mith by such award raised 
in a subsequent suit. — Where a case was referred 
to arbitration, aud the award was subsequently filed 
and judgment passed in accordance therewith and sub- 
sequently, in another suit between the same parties, 
a question dealt with in the award was rjiiscd,— HeZd 
that such question was res judicata between the 
parties, the judgment on the award having the same 
effect as an ordinary judgment of a Court, and being 
conclusive on the point. Wazeer Mahton ». Chhni 
Singh I. D. E., 7 Calc., 727 : 9,0. L. B., 377 

26. ; — Judgment and 

decree upon an award — Civil Procedure Code 
(1882J, ss. 13 and 522. — A judgment and decree 
passed in terms of an award under s. 522 of the Civil 
Procedure Code (Act XI V of 1882) constitute a res 
judicata. Wazeer Makton v, Chtmi Singh, 
I. L. B; '7 (Jalc., 727, followed. Vxankatesh 
Chimaji Joshi V. SakhaBam Daji 

[I. D. E., 21 Bom., 465 

27. Decision as to status of en- 

dowment — Suit for possession. — In 1801 A, the 
sbebait and proprietor of the gaddee of a .debsheba 
at N, alicnated-part of the land by deed of gift to 
B, for the purpose of founding a sbeba at C, which 
was accordingly done. In 1823 the then sbebait of 
the debshaba of K instituted a suit for the recovery 
of the alienated lands against the then sbebait of the 
sheba at C, aud in that suit it was declared that the 
sheba was independent of the debsheba, and thus the 
plaintiff was referi'ed to a regular suit. In 1861 the 
then sbebait of debsheba brought a suit for recovery 
of the lands against the then sbebait of the sheba. 
Held that the decree in the former suit operated as an 
estoppel against the plaintiff. Ki^SKONUnd Asheom 
Dundx r. Nhesing Doss BxEAGhE Marsh., 485 

28. Order dismissing claim for 

maintenauce — Subsequent suit for maintenance, 

, — Agreement as to amount of maintenance — 
Decree limited to agreed amount. — An allowance for 
the maintenance of a younger member of a family 
was charged upon the' inheritance to which the eldest 
male member alone succeeded. In a suit for such an 
allowance brought by a younger brother against the 
elder who had succeeded their deceased father in the 
possession of the estate, — Held that an order made 
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2 ESTOPPEL BY JUDG1IE:NT— ooafiasei 
dismissm'; a claim for mamtenance prcferrMl by snch 
younger brother against their fathei in his hfetimet 
founded on an ikraniams did no* afford a defence 
Under s 13 of the Code of Civil Proccdnie Held 
ilso that the brothers having made an agreement 
lixirfg the alio vanoe for maintenance at a certain Bum 
the younger brother agreein'» to receive a less sum 
for a debned period he c uld only obtain a deereefor 
the all wance so reduced Ahmad HosaEiN Khah 
t IviHAL UD HIV Khan I L R., 9 Gale , 046 
[L ft , 10 I A , 45 
S C ■Mahomed Hosseiv Kbav t Mahomed 
XehIiudhik Khav 13 O. L R , 330 

29 Order as to payment of 

maintenance — Sulfeqient suit /or maintenance 
charged on estate nf Sovereign P tnee—Pormer 


tried in Bntish India in respect of the same claim the 
Court had orlered the amount of the maintenance 
for which he gave a decree to be paid by the defen 
dant AIahaia 3 ab from his estate in Bi which was lu 
Brit sh India Seld that the decree in the former 
suit was not res gadionta to show that the mamten* 
anee claimed 
zammdaii of 

BiR Chumde • • 

Taqobe « I , . 

SO Decree awarding fixed 

money allowance m lieu of maintenance— 
Sulseguent suit for paritt on —A former decree 
decided that the pUintin (a widow) always received 
a certain fixed amount, and was not entitled to rc 
covei more in the shape of profits in respect of the 
share clai i ed Held that it was not a decision that 
such fixed payment represented a mere claim to 
maintenance and not a substantial right or nterest 
in the piopcrty itself, so that oi partition she must 
be rc'^a^ed as having no clum to share in the land 
Ik should be inquired into (the decree being eo cod 
atrued) whether the acceptance of a fixed payment 
was on forfeiture of all rights to the property, and 
whether it extended only so far as the ovidow’s right 
IB coucoined or whether it affected the sonsnglit 
likewise Mav Koonweb r Dii-AwtrB HossBiit 
Khan . . 1 Agra, Rev, 38 

31 Decision on question of fact 

— Suhseiuent sn t heliiten other parliet —On a 
qncstioa of fact the decision of one Conrt cannot 
bind another in a suit between other parties ASSAV 
OOixAH t* Kaiee Mohpn Mooeebjeb 

[ISW. 11,469 

32 — Attempt to control the de- 


inust not go to any others ” On the death of one 
TO! IT 


RES JUDICATA — continued > 

3 ESTOPPEL BY JUDGMEM— eonfinueJ 
brother leaving a widow and daughters, the widow 
obtaincl possession of the villages which formed li®r 


on the ground that, as between the widow and the 
brother, the question of the widows title was res 
judieaia VENEArADKi AppaE^it i Peda 1 EtfKA- 
TAMMA , . I L R., 10 Mad , 15 

33 Banami transaction fox 

purpose of defrauding creditors— Deed of 
eoneegance nottn real purchaser's name — Collustre 
suitby nominee against real oicner — Z)e teeoLf ii-ned 
bg fraud — Subsequent suit bg real OKner against 
nominee for postissioa — Right of party to fraud to 


the property against the claims of the plaintiff’s 
creditors The plaintiff occupied the house, ostensibly 
as tenant to the defendant for a nommal rent In 
1880 the defendant brought a suit against tlio 
plaintiff to recover possession of the bouse and 


questiOD,andofhisngbtto retain possession alleging 
tbat the defendant was a mere beuamidar that tho 
Bale deed and'the ex parte deciec vere sham and 
collusive transactions m fraud of the plaintiff s cre- 
ditors and that the defendant was merely a trustee 
forbim Held that the plaintiff was bound by the 
decree passed in 1880 in thedefendaiit s £av our, though 
it was a collusn e decree The pi imtiff could not get 
the judgment set aside winch the defend int had 
obtauicd a'^ainst him byliisovn contrivance Tho 
plaintiff alleged that the defeudint L Id In trust for 
him the object of tbat trnst being to pro*ect the 
plaintiff’s property in fraud of his creditors Even if 
each a trust enforceable by the Courts could arise 
out of such a terpis caUsa, the qi estion w as whether 


defendant has suffered a j idgmout to pass against 
hm the matter is then pUceJ bcjoid his control 
Held also upon the general principle of re« judicofa 
that the plaintiff w is cst ppc 1 from raising tlio 


34 ClvilProa-dureCode, 1882, 

8 IZ—Zfatleradgudiel in n former SHtt—Par^ 
chase pendente Ii/e,— A zammdar Lav ng granted a 
11 K 2 
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BES JUDICATA — continued. ^ 

2. ESTOPPEL BY JUDGMENT— 

patni lease, mortgaged the zamindari to the patnidar, 
who. having afterwards obtained a decree against the 
zamindar npon the mortgage, attached and purchased, 
at the sale in execution, the zamindari interest sub- 
ject to the mortgage. Before that purchase, though 
after the attachment, another holder of a decree 
against the zamindar brought the right, title, and in- 
terest in the zamindari to sale in execution of his 
decree, and himself became the purchaser. He then, 
claiming to have obtained the zamindari estate, sued 
the patnidar for rent due under the lease. This'suit 
was dismissed, save as to rent due for the time inter- 
vening between the two sales in execution, on the 
ground that the relation of zamindar to le...see- had 
ceased on the purchase by the latter. The present 
suit was brought by the purchaser from the zamindar 
stating his title, acquired at the prior of the two 
sales, and claiming to redeem the mortgage. • Held 
that the dismissal of the rent-suit, which involved 
the title, barred the present one ; and the opinion' 
was expressed that the plaintiE had been rightly ad- 
judged in the rent-suit to he bound by the proceedings 
taken by the mortgagee, pending which the purchase 
relied upon had been made. Eadhamadhub Hoi- 
DAE ®. MoxoHtm Mueebji 

[I. L. B., l5 Calc., 7,66 
L. E., 15 I. A., 87 

Kasiswak Mukhopadhta c. Mohenbea Nath 
PEAKDAE r . . . I. L. E.j 25'Cale., 136 

35. Identity of cause 

of action with that of prior suit, to which the 
plaintiff in a subsequent suit had been a parly 
— JEff'ect of judgment, that a will had beeti revoked 
to bar, between the parties, any claim founded 
solely on the ^vill . — The widow of ataluhhdar, acting 
under his supposed will, appointed the present 
appellant to succeed to the talukh and other estate 
which had belonged to the deceased. The heh of 
the deceased, under the Oudh Estates’ Act I of 186y, 
obtained the judgment of the Judicial Committee, 
declaring that he was entitled to the talukhs as against 
the present appellant whose title was under the will, 
which had boon revoked, as the Committee found. 
Another suit brought by the present appellant for a 
decree declaring that, in virtue of his appointment by 
the widow under th>-will, he was entitled to the whole 
of the estate of the deceased, talukhdari and non- 
talukhdaid, was dismissed by the Judicial Committee 
on the ground that he had no srreh title to the whole 
or any part of tlie estate. Held that this prior 
judgment was conclusive to bar the present suit, 
which, being founded entirely upon the appellant’s 
appointment in pursuance of the will, was brought 
for possession of all the estate of the deceased as well 
ns a declav.ation of right thereto. Although the heir 
was not entitled to possession of the estate of the 
deceased other than talukhdari, inasmuch as the widow 
took her estate therein, nevertheless, the claim of 
the present appellant being only founded npon licr 
ivppdintmcnl under the will, as if unrevoked, and 
not being a claim for j)ropcrty ns descending to the 


EES JUDICATA — continued, 

2. ESTOPPEL BY JUDGMENT -coniftBaed. 

widow upon her husband’s intestacy, the prior judg- 
ment was binding in the present suit. Tehoki 
Nath Sinrh r. Peetab Naeain Singh 

[I. L. E., 15 Calc., 808 
L.E„15 i. A.,11S 

36. and s, 43— Jet 

HII of 1879, s, 6. — The present suit was preceded 
by others iu which the plaintiff sought to establish 
a right in the same part of the talukhdari estate that 
he now claimed to redeem from mortgage. The 
first suit, in which he with another claimed as under- 
proprietors, was dismissed in 1866 on the ground 
that they had not shown themselves to have held 
such right under the talukhdars within the period 
since 1841. Proceedings not to be regarded as 
judicial, subsequently taken under Circular 4 of 
1867, resulted in a finding that the dismissal was 
right upon the merits, the property haring been 
transferred to the talukhdar by a conditional sale 
which had become absolute. Another suit was then 
brought to recover the talukhdari right under the 
terms of Circular 106 of 1869, it being alleged that 
arrears of revenue paid by the t alukhdar had been 
paid on the plaintiff’s account. That suit was also 
dismissed. Held that the present suit to redeem 
the same property under a mortgage was not b.arred 
under s. 13 of Act X. of 1877, as amended by 
s. 6 of Act XII of 1879, ' Aaiakat Bibi u. Imdab' 
Hosain . . . I. L. E,, 15 Calc,, 800 

L. E., 15 I. A„ 106 

37. = Clause of con- 

ditional sale in mortgaye — Suit by mortgagee for 
declaration of title — Decree ordering delivery of 
property to mortgagee in default of payment of 
mortgage-debt by mortgagors within one -month — 
Default of payment by mortgagors — Effect of such 
default— Mortgaged property taken by mortgagee 
in execution of such decree not as mortgagee, but 

j absolutely — Subsequent ' suit for redemption. — In 
1863 B and C mortgagedeertain land to one G- under 
a mortgage-deed, which provided that, if the 
mortgage-debt was not paid at the stipulated time, 

I the land should become the absolute property of O, 
the mortgagee. In 1871 G filed an ejectment suit 
against B and 0 and one H alleging that he had 
become owner of the land by operation of the above 
clause, and that he had subsequently let it to H, "’I'o 
now, in collusion with the other two defendants (the 
mortgagors), denied -his title. The ejectment suit 
was subsequently couverted into one for a declaration 
of ff’s title as owner as against the mortgagor.^, 

B and C, wlio claimed a light to redeem. A decree 
was passed iu 1872 ordering B and C to p.ay lllOO 
to G within one month, or, iu default, to deliver up 
.to him pos.^ession of the land. The money was not 
paid, and F, as purchaser from G, got possession in 
execution of the above decree in August 1873. In 
September 1885 the plaintiff, ns B’b heir and legal 
representative, filed a suit against G and F to redeem 
the property. Tlio Court of first inslaucc dismissed 
the suit, holding that the plaintiff’s claim u'ns 
res judicata by virtue of the decree passed iu 1872, 
and that the right to redeem was lost. On appeal. 
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SEiS JUDICATA— 

2 ESTOPPEL BT JUDGMENT— cdtKmaftf 
ihe Court reversed tbis decision and passed a decree 
Tor ledemption on payment of hlO i by the plaintiff 
svithin SIX months The defendnnt V then applied to 
the High Court under its extraordinary 3 ansdiction 
Seld that the plaintiff s claiOi was re* judicata 
lu the suit brought by Q (the mortgagee) in 1871, 
he had claimed the land as owner through the 
forfeiture clause in the mortgage deed and the 
mortgagors insisting lu that suit on a right still to 
redeem, the decree plainly meant to give them by 
w ay of indulgence one month ^ithiu which to regain 
the land by payment of PlOO to O It renewed 
the mortgage, but with a condition, which was a 
material part of the decree They ^ving failed to 
pay, the mortgage was extinguished After the lapse 
of the month G could not have recovered the RlOO 
Had he sought to recover that money, he would have 
been met by the terms of the decree He was 
entitled to the land, and nothing else So, too was 
V as his vendee As then there was no debt that 
could be recovered, there was and could be no sob* 
sisting mortgage that could be redeemed Visninr 
Chxntamak n Baiaji bik LAontiJi 

ILXi R,12Bom,3B2 

38 ParMton »Mit— 

Deelaratorif dteree —A suit for partition of certain 
land was withdrawn as against one of the defen* 
dants who was entitled to part of the land The 


of tho land and delivery of the aboi e share joining 
as defendants the various persons entitled to shares 
Etld that the decree m the former suit oonld only 
operate as a declaratoiy decree, and did not preclude 
the plaintiff from bnagiQg the present soit, 
Beemabai c Tamtoabai 

p L B,, 13 Mad,, 313 

39 — Landlord and 

tenant — Service tenure wirt rent — Enhancement of 
rent — Resumption — In a suit brought in 1896 
by a zaminoar to recover an estate granted by 
bis predecessor to the predeces»or of the defendant 
on a service tenure, a small money rent being 
also reserved, it appeared that m 1864 the right 
of the plaintiff s predecessor to rent had been 
established by suit, but there vvas no evidence that 
tbo service was then dispensed with 1885 it 

, *41. 4, 1 . Bgryice was 
I given to 
enhanced 
same tune 

Meld tiiat tne suit wss iiui, preciuueu uy the Civil 
Procedure Code, a 13 or s 43 MahadiVi r 
ViKBAMA . . I. Zi H., 14 305 

40 ' The dismissal of 

a suit to have set aside an order made in one 
distnc*, for the sale of the pUiiitiff’s interest m 
property therein, Is not a bar under sa 13 and 43 
of the Civil Procedure Code to another suit to obtain 


BBS JUDICATA— confinwed 
2 ESTOPPEL BY JUDGMENT— cortmued’' 
relief against an order in another district for the Bale 
of property therein belonging to the same plaintiff 
or of other property not included in e order fer 
sale against ivhich the dismissed suit was directed 
JIadha Pbasau Sixqh v Lai Sahab Bai 

[I L B , 13 All , 63 
L R,17LA,l60 

41 Judgment in rem~Deci«(on 

of Court as to construction of mil andardertn^ 
grant of letters of administration — Probate and 
Administration dtt (V of 1S81J, ss 19 and 59 
— Evidence Act (I of 1872) s 41 — The High 
Conrt of the North Western Provi ccs on the 2nd 
Pebraary 1890, in detennimng nnder s 19 of Act 
V of 1881 the question whether certain persons 
were entitled to letters of administration with 
the will annexed construed the testator’s will, 
and finding that the applicants were residuary 
legatees nnder the will held that they were entitled 
to such letters of administration The widow of the 
testator, who hid unsncceasfnlly opposed the grant 
in the Court of the North Western Provinces then 


appeal in such suit that the application for letters 
of administration was not a suit properly so called, 
and that the finding on the construction of the will 
by the Court of the Nortb*Wc8tern Provinces being 
incidental and for the purpose of determining the 
question of the representative title of the applicants, 
could not be regarded as concluding the plaintiff by 
ret judicata from obtaining a constroctioi of the 
will lu the suit brought by her AnTJSirovi Dasi v, 
BfODEVPKA Nath Wabadab 

[XL R , 20 Calc . 8^8 

42. Application Ig 

executors for prohate — Order refuting prolate — 
Subsequent suit hg executors as persons entitled 
under Witt to properlg of deceased — Probate and 
Administration Act (V of 1831), s J2 Ch V, 
St 59 and 85 — The plaintiffs applied to the District 
Court at Foona under the Probate and Admimstra 
tion Act (V of 1881) for probate of a will of which 
they were appointed exeentors The defendants 
opposed their application, sud on appeal the High 
Conrt rejected it, holding that on tbo evidence 
the execution of the will was not proved The 
plaintiffs thereupon filed the present suit, at the 
persons beneficially entitled under the will, for a 
declaration that the property of the deceased be* 
longed to them, and for an injunction to restrain the 
defendant from obstructing them m tho enjoyment 
of it. The defendant contended that the suit wsv 
tarred as res judicata Held that the suit was not 
barred by the order refusing proba’e of tho will. 
The refusal to grant probate does not conclusively 
show that the will propounded u not the genuine 
will of the testator OAifEBn jAOA'-'VATn Det c. 
RAMOBAjaiBA GAI.ESn Dbt 

P Ii.B.,21Bom,683 
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43 ^ iS«i7 5?/ rerer- 

Stoners — Former suit ly widow — Suit for con- 
.sf ruction of will, — A suit by reversioners a^ter the 
death of the widon' of a testator for the consti'uction 
of his will and codicil and for a declaration of the 
plaintiff's rights was held under the circumstances 
of the case not to be barred, as being res j udicata, 
by the dismissal of a former suit which had been 
brought by the widow claiming the estate on the 
ground that the will and codicil were forgeries, and 
in which they were found to be genuine, Chukkun 
Laii Box r. Lout Mohan Box 

[I. D. R., 20 Gale., 906 

44:. . Suit to set aside 

Sale for arrears of rent accrued due against 
female heir after death of last full owner — Sui^ 
sequent suit by reiersioner to recover immoveahle 
property sold. — A previous suit brought by a female 
heir to set aside a sale in execution of a deci'ce for 
arrears of rent accrued due against her after the 
death of the last full owner was dismissed. Ii\ a 
subsequent suit by the reversioner^for recovery of 
possession of the immoveable property so sold, 
the defence was that the suit was barred as res 
.judicata- Seld that the dismissal of the previous 
suit, which was for recovery only of the limited 
estate of female heir, would not be a bar to the sub- 
sequent suit W’hich was for the recovery of the 
absohrte estate, which vested in the reversioner. 
Braja Lai. Sen v, Jiban Krishna Bor 

[I. L. R., 26 Calc., 286 

45. — Fvidence Apt 

fl oj 1872J, s. 41 — Judgment in rem — Judgment in 
personam— 6-uardians and Wards Act (VIIl of 
1890J, s. 48— Probate and Administration Act 
(V of 18S1 ), s. 62,~ On an application for probate of 
a will under the Probate and Administration Act, 1881, 
which w'as opposed by the widow of the alleged testator 
and her father, it appeared that an application had 
previously been made under the Guardians and 
Wards Act, 1890, on behalf of the w'idow for a 
declaration that she wns the guardian of the 
person and the property of the infant son of the 
alleged testator, and that that application had been 
opposed by the present petitioners who claimed to 
be testamentary guardians of the property appointed 
by the w'ill now propounded, and that the will 
liad then been found to be a forgery. Seld that 
the question of the genuineness of the wdll was 
not res judicata for the purpose of the proceedings 
under the Probate and Administration Act. Chin- 
NASAJU r. HAEIHAEABADB-A 

[I. L. R., 16 Mad., 380 

46. - - Agreement not 

to execute regarded as satisfaction of decree. — SI 
and A were partners, and as such w^’ere indebted to 
J£, . A died, and subsequently the debt was settled 
between U on one side and M and A’b widow, as 
guardian of her minor sons, on the <ther. Eor a 
ipoiety of the debt a bond was passed by ilf to JY 
and for tbo other moiety by the widow oi A. M 
filed a suit against M and got a decree, which was i 


RES JUDICATA-coMf;««e<?. 

2. ESTOPPEL BY JUDGMENT— confraited. 

satisfied. JJ then sued the .widow on her bond. 
The Court allowed her objectibu that she was not 
competent to give a bond binding her sons personally, 
and of its own accord made M a defendant, and 
passed a decree against 31 and A’s estate. H 
assigned this decree to P, who applied for execution 
against M. 31 thereupon filed this suit against 
jQT and P praying for an injunction against the 
execution of the said decree and for damages against 
JI. He alleged that during the pendency of the 
suit in w'hich the said decree had been passed, S 
had agreed that he would not obtain a decree 
against him, and that, if... such a. decree were 
passed, he w'onld not execute it. Ihe lower 
Appeal Court rejected the plaint, holding (1) that, 
as betw'een the plaintiff M and the defendant P, 
the question in issue w'as res judicata, and (2) 
that there was no cause of action against the 
defendant S.. On appeal to the High Court,— 
Feld that, as between 31 and P, the suit was not 
res judicata. The alleged agreement by its very 
terms provided for tbe event of the decree being 
passed, and was only intended to prevent its being 
executed. Chenvirappa V, Puttappa, I. L. P,, 
11 Bom,, 708, distinguished. Mhettni) Haeshet 
V, Haeidas Khemji . I, L. E., 17 Bom., 23 

47 . Mesne profits. Ascertain- 

ment of — Execution of decree — I) eductio n s 
claimed, — The Court having awarded a particular 
sum as annual mesne profits without setting forth 
in the judgment the details thereof, and it having- 
therefore become impossible to say that the right 
to a particular deduction therefrom claimed by the 
defendant was .adjudicated on by the Court, — 
Held that the rule of res judicata did not apply to 
the question as to the payment by the defendant. 
Kachae Ala Chela r. Oqhadbhai Thakaeshi._ 
Oghadbhai Thakaeshi V. Kaohae Ali Chela 

p. L. B., 17 Bom., 35 

48. ‘ Soundness in law of pre- 

vious decision immaterial. — Where a judicial 
decision, pleaded as constituting res judicata, in 
all other respects fulfils the requirements of s. 13 
of the Code of Civil Procedure, aud no appeal 
'has been preferred against it within limitation, 
it is immaterial whether such decision is or is not 
sound law. Parthasaradi Agyaugar v. Chinna- 
Icrishna Ayyangar, 1. L. P., 3 3Iad., 304, dis- 
sented from. Phpndo v. Jangi Nath 

. [I. L. E., 15 All.,327 

49. ^ — Erroneous deci- 

sion in point of latv in previous case . — An erronc- 
OUB decision on a pure' question of law' in a previous 
suit may operate as res judicata. Goursi Koer v. 
Audh Koer, I, L. P., 10 Calc., 1087, aud Phundo v. 
Jangi Hath, I. L. P., 15 All., 327, followed. 
Parthasaradi v. Chinnakrishna, I. L, P., 3 Mad,, 
304, dissented from. Bai Chhen Ghose v. Kuhttp 

■ Mohon Datta Chahdhuei . 1 C. W. ET., 687 

Same case ou review , I. D. R., 25 Calc., 671 

[2 O. W. 3Sr.,297 
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50 Bengal Municipal Act 

(Eeng Act HI of 1804), s 10 — htgh 
ioai/» — Roads oeshng in Commissioners — Stti soil 
oj' roadsg Right to ~ A suit hrcuglit by the 
plaintiffs’ preilccessor m title to recover certain land 
from a llui icipality (which had been taken up as a 
public rmd and vested in the Municipality Qubse* 
queiitly under Bengal Act HI of 1864, b 10) 
on the ground that the plaintiffs had been oustw 
therefrom by reason of the llnnicipality stacking 


such land against a purchaser of the land from the ' 
Municipahtj MoDiitr Sudait Ltvntr r Pbomopa 
^AT fi Kor . r L R , 20 Calc , 732 

51 __ Bent suit- Betrfence — 1 stop 

pel — Ex parte decree Effect of— -Rate of Rent — 
A mere statenaent of an alleged rate oi rent in a 

C ’ nt in a rent suit in which au ex parte decree 
been obtained is not a statement as to which 
it must be held that an issue within the mean- 
jug of 8 13 of the Code of Cm! Procednre waa 
raised between the parties, so that the defendant is 
concluded upon it hy such decree Neither a recital 
in the decree of the rate of rent alleged by the 
plaintiff nor a declaration in it as to the rate of rent 
which the Court considers to hare been proved, 
would opeiate lu such a case so as to make that 
* - such dcclara* 

part of the 
sot having a 
ase UoDUC 

! « Calc , 300 

63 — — Rent, Suit for — 

Decree as to rent payable for former pear — Rate 
of rent papable-~I)ecree on of defen 


consiueriuo lue »*uo c oi c m <. 

enmstances of the case, held that the plaintiff bad 
entirely faded to prove his allegation of the jama 
and gave him a decree for the amount adn itted 
by the defendant which was less than that clauned by 
the plaintiff In a later suit the plaintiff sned the 
defendant, in respect of the same holding, for rent 
for a subsequent year, and he claimed at the same 


any agreement subsequent to the hrst suit by whmh 
the rate was altered Ueld that the question as to 
the rent payable for Ihe period coiered by the 
first suit was res judicata , but that It did not follow 
that the decree in that suit operated f** judieata, 
and conclusively dctennincd the rate of the rent 
payable for the year in respect of which the sob 
sequent suit wss brought That depended on 


EDS JUDICATA — continued 
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whether the previous decision was that the plaintiff 
shonld recover from the defendant the sum admitted 
by him to be due or that the sum so admitted to 
be due was the proper amount of rent payable for 
the per od in question. Held that in this case the 
previous decision was to the Utter effect and that 
the question of the rate at which the rent was 
payable by the defendant was res judicata Punnoo 
AmyA T Nirghin Singh, 1 L ll , 7 Calc, 298, 
and Jeo Lai Singh v Surfvn, 11 C L R , 483, 
referred to Hitbst Beiusi Buaoat c PAnotJb 
Ahib I L It ,10 Calc , 653 

53 Sent, Su\ifor^ 

Decree as io rent pagable for former years — Eti 
dence of rent pagable —The plaintiffs sued the 
defendants for rent of a ceitain jote claiming a 
higher rent than the defendants admitted The 
High Court in second appeal gave a decree at the 
lesser rate admitted by the defendants Subse 
quently the plaintiffs again sued the defendants 
m regard to the fame jote for arrears of rent for 
subsequent years nt the rate claimed in the former 
suit Ihc defendants contended that the rate of the 
Wit as regards this jete was by vwtne of the 
judgment of the High Court in the previous suit 
res judicata as between themselves and the plaintiff 
Held that where in a rent suit a Judge tries the 
question and gives judgment on the question what 
istbeycarlj rent ana makes that the foundation of 
bis judgment, that decision is resjudieata between 
the parties The previous judgment of the tijgh 
Court therefore operated as ret judicata Surrg 
Behan Bhagat y Rargun Afiir I L 
I d5d followed. Per Nobbis, J— Even if the jndg 
I ment of the High Court did not operate as res yuifi 
I cata, still it was some evidence of the late of the 
rent of the previous year Bucant v NizAstunni 

[I D.B.,20 Calo,506 
, Dictum of NoBBia, J, in above case followed m 
I Madbtt Munjaei CnowDOcEAia V JnuiiAi Bam 
[10.‘W.N,120 

I 64 — Rent, Suit for — 

I Decree at to amount of land — Rentpagable for 
former years — Rate of rent payable — The plaintiff 
sued the defendant for rent of certain lands The 
defendant contended that be was not liable for the 
entire rent, ns part of the land was in the pUintifTi 
possession The defendant failed to prove his con- 
tention, and a decree was given for the full amount 
claimed Subsequently the plaintiff again sued the 
defendant m regard to the same properly for arrears 
of rent for subsequent jears nt tho rate claimed 
in the former suit The defendant had the land 
measured, adduced evidence, and endeavoured to 
raise the same defence as he had in the previous 
suit No allegation was made to the effect that 
the rent had been altered in consequence of any 
thing that had happened since the previous decision 
The lower Courts without consideiing the evidence 
adduced by the defendant, held that the defendant 
could cot again raise the same contention, as the 
question had already been considered and determined 
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iu fcho previous suit, and was res judicata between 
tlie parties. Seld tliat tlie previous deeisiou did 
uot operate as res judicata, aud that the lower 
Courts ought to have doterniiuod on the evidence 
adduced what the amount of rent -in question was. 
Nm Madhttb Sabkab v . Brojo Nath Singha 

[I. L. B., 21 Calc., 236 

65. ;; Rent, decision 

as to amount claimtd in a previotis suit, if res 
judicata, in a suhseqtient suit — Fresh evidence and 
defence in a subsequent rent suit. Admissibility 
of . — The previous decision in a suit for rent does not 
operate as res judicata in a subsequent suit where 
the‘ amount of rent subsequently accrued due is 
in issue. It is open to the defendant to raise fresh 
defence and adduce fresh evidence, and the Court 
inust determine upon the evidence adduced as to 
whether the rent claimed in the particular suit is or 
is not due. Hurry Beliari Bhagat v. Pargun Ahir, 
I. L. R,, 19 Calc,, 656, aud Nil Madhab iSarJcar v. 
Brojo Nath Singha, I. L. R., 21 Calc., 236, 
followed. ' JoTiNDRA Mohan Tagore v. Shumbhu 
Chunder Bhuttaoharjee . 4 C. W. W., 43 

5ff. Decree by ijardar 

whether evidence when the superior landlord sues 
for rent — Fx-parte decree not deciding rate of 
rent . — A decree obtained in a previous suit for 
rent by anijaradar does not operate against the tenant 
as res jud ieata oniihe questiou whether the relation of 
landlord aud tenant exists in a subsequent suit for 
rent brought by the superior landlord. The decision 
in that suit where the rate of rent was not in issue 
does not operate as res judicata, in the subsequent 
suit against the tenant, as regards the rate of rent. 
Surry Behari Bhagat y. Pargun Ahir, I. L. R., 19 
Calc., 656, and Bakshi v. Ni^amuddi, I, L. R., 20 
Calc., 505, followed. Baearam MoNDTHi v. Kae- 
TiOE Chandra Eoy • . .4 0. 'W. B"., 161 

■ 57. Different subject-matters 

claimed — Malihana — Recurring liability — Judy- 
ment in first suit going to root of plaintij^s 
title — “Final” judgment — Judgment liable to 
appeal or tinder appeal — Fffect of final decree 
in first suit pronounced subsequent to decision 
in second suit of lower Appellate Court, hut 
before hearing of second appeal in second suit. 

. — For the purposes of the rule of res judicata it 
is not essential that the subject-matters of the present 
and the former litigations should be identical. 
Where a reemring liability is the subject of claim, a 
previous judgment dismissing a suit between the 
same parties upon findings which do not go to the 
root of the title on which the claim rests, but relate 
.merely to a particular item or instalment, ’cannot 
operate as res judicata. But if such previous judg- 
ment negatives the title and the main obligation 
.itself, the plaintiff cannot re-agitate the same question 
of the title by claiming a subsequent item or instal- 
,ment. Rajah of Pittapur v. Sri Rajah Rau Buchi 
Sittaya Garii,^ L. R., 12 I. A., 16, referred to. 

A judgment liable to appeal or under appeal is 
only a provisional and not a definite or final j 
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adjudication, and cannot operate as res judicata during 
the interval preceding the appeal or the interval 
preceding the decision pf the appeal. Explanation 
IV of s. 13 of the Civil Procedure Code commented 
on. Kakarlapudi Surly anarayanarazuv, Chellam- 
kuri Chellama, 5 Mad., 176, and Nilmru v, 
Nilraru, I, L, R., 6 Bom,, 116, referred to. The 
rule of res judicata contained in s. 13 of the Code 
applies equally to appeals aud miscellaneous proceed- 
ings as to original suits. Having regard to its 
main object, so far as it relates to the re-trial of 
an issue, it refers not to the date of the commence- 
ment, of the litigation, but to the date when the 
Judge is called upon to decide the issue. Where, 
after the commencement of the trial of an issue, a 
final judgment upon the -same issue in another case is 
pronounced by a competent Court (the identity, of 
parties and other conditions of s. 13’ being fulfilled), 
such judgment operates as res judicata upon the 
decision, original or appellate, of the issue in the 
later litigation. On the l7th August 1885 a suit 
was instituted for recovery of an annual malikana 
allowance for the years 1290, 1291, aud 1292 Fasli; 
On the 5th October 1885 the Munsif dismissed 
the suit. On the 10th March 1886 the Subordinate 
Judge on appeal reversed the Munsif ’s decree aud 
decreed the suit. On the 21st June 1886 the 
defendant appealed to the High Court, ^^hich on the 
4th July 1887 reversed ^.he Subordinate Judge’s 
decree and restored that of the Munsif, on the ground 
that the plaintiff had never received aud was not 
entitled to malikana. Meanwhile, on the 8th June 
1886, the plaintiff brought another suit against the 
defendant for recovery of malikana for the year 
1293 Fasli, which accrued after the institution of 
the former suit. By judgments dated respectively 
the 2lBt August and- 27th November 1886, the lower 
Courts decreed this suit, holding that the Subordinate 
Judge’s decree of the 10th March 1886 in the 
former suit operated as res judicata, and was con- 
clusive in favour of the plaintiff’s title to the 
malikana. On the l7th May 1887 the defendant 
appealed to the High Court, and on the 16th May 
1888 (the High Court having, in the interval, 
dismissed the former suit by its judgment of the 4th 
July 1887) the appeal came on for hearing. Seld 
that the lower Courts were wrong in holding that 
the Subordinate Judge’s decree of the 10th March 
1886 iu the former suit, which, at the date of the 
institution of the present suit on the 8th June 
J886, was liable to appeal, and, at the dates of 
the decisions of those Courts in August and November 
] 886, was the , subject of a second appeal ponding 
iu the High Court, could operate as res judicata in 
favour of the plaintiff’s title to malikana. (1) That 
the High Court’s judgment dismissing the former 
suit on the 4th July 1887, though passed after the 
decisions of the lower Courts in the present suit 
aud after the institution of the second appeal in 
the present suit, was nevertheless binding on the 
High Court in deciding such second appeal, and, being 
final, was conclusive as res judicata against the 
plaintiff’s title to malikana. (2) That the effect of 
the High Court’s judgment dismissing the former 
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8uit on tie 4th July 1887 was not affected by the 
circumstance that the second suit was brought for 
recovery c£ mahkana for a different year tnasmocb 
as that judgment weut to the root of the plaintiff b 
title to mahkana and its scope was not limited to 
the particular item then claimed Bamishau r 
Kishan Lai. I L R , 11 All , 148 

58 “ 

* fina 
frxor 
cata 1 

arc the san e and that the same matter is in issue 
The matter mi s 

(s 13 of the C la 

tioDS of a decea to 

the inheritance sued lor a declaration tuat tney were 
hiB next of kiD The defendant set up a title as 
■1 1- -3 A 1 - V *V.n /vF 


could not be made In 1888 tbe same plaintiffs 
having purchased the interest of tbe parties not 
joined in the previous suit brought ti c present 
suit with the same object against tbe same defen 
dant who n the Subordi ate J adge (not the same 
officer that disposed of the former suit) now found 
not to have been the eon of the said daughter 
A Bench of the High Court (comTOsed of Judges 
Cither tl an those that beard the former appeal) 
having examined the record of the former euit 
reversed the subordinate Judges decisiou They 
declined however to decide whether or not tbe 
latter suit v as hatred oi the ground of re# y«<f»eofa 
But ntimatug that they woull have affirmed the 
judgment of the lo ver Court in the former "snit bad 
it on the merits cotne before them they preferred 
that j idgment to the one before them and pave 
effect to this opin on by reversing the latter ^eld 
that the question of parentage bad not been beard 
and finally decided in tl e suit of 1885 Tbe appeal 
in that suit had put an end to any finality in the 
decision of the first Court and bad not led to a 
dccts ou on tbe merits There was therefore no re* 
judteafa but unless treated as such the judgment id 
the former suit had little or no beating on tbe 
question as afterwards put in issue in ths That 
issue had been rightly decided bv the Subordinate 
Judge on the * ■* 

ingly maiutau 
SiNon 


60 — — Prior deeree be 

itceen theiatnepariienn Vieeame cZairi — 'Sotarrez 
xag at a Jinal decision — In a former suit between 
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decided between them ffeld that the prior decree 
was not a final decis on within the meaning of s 13 of 
the Cole of Civil Procedure and the defence of re* 
jttd eata was not maintained Paesotam Gni p 
Nabbada Gir I L R., 21 All , 505 

[L R , 20 I A 176 
8 C W N , 617 

60 Fossessioii known and 

acquiesced in prior to adjudication— Sira 
qanga sanad of l>sOS— Fraud —A suit was brought 
in 1886 grounded on fraud attributed to the lineal 
ancestor of the principal defeidant lu obtaining 
in 1803 the grant of tbe sanad of the Sivaganga 
xatnindan to which the plaintiff claimed title The 
plaintiff 8 case was that the defendant s ancestor 
the younger of two brothers had fraudnlently 
caused the sanad to be made out in h s own name 
whereas it was intended to be a d ought to have been 
a grant to tbe elder brother who was the plsintiff s 
lineal ancestor Those throigb whom the plaintiff 
claimed had not made any such chaige although they 
bad knowledge of all the facts connected with the 


TbTAE r P£BlA8Aii: UcATAh TKTAE 

• [Lli R,17M:ad.,384 

S C Bala Gobbi Vaibabha Tbtas r ZAsniniAR 
or Shitaqarqa L. R., 21 1 A , 83 

, 6L — - — - Circumstances and evidence 

to establish existence of trust— A claim 
made for a share of property by inheritanco from a 
deceased relation who had been in jo nt possess on 
of it with the defendant was met by the defence 
that the estate 1 ad been jo ntly held for religions 
and charitable purposes under a will the deceased 
having had no beneficial or heritable interest The 
defendant alleged that the original owner of the 
property had bequeathed the property in trust for 
these purposes The claimant alleged a revocation 
of the will and dented that there was sach a trust 
One of the couteutons upon this appeal was that 


lAi aw., a. ai | awi 

1 C W. N , 205 
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02. • Judgment obtained by 

ftOMd— JTail lire io ajypcar and resist order grant- 
ing certificate . — P died in 18S9, leaving a daugliter 
JJ. P, it wnB alleged, liad made a will appoint- 
ing certain persons his executors. The executors 
applied for a certificate under the Succession Cer- 
tificate Act (A' 11 o£ 1S89) to recover a debt due ■ 
to the deceased’s estate from one A*. P opposed j 
this application, and claimed the eertificate for her- 
self by a sepamto application. The District .fudge | 
rejected P’s application, and issued a certificate 
to the executors on the Idth September 1892. In 
the meantime, one Jl/ obtained a decree against P 
as legal representative of P, and in execution bought I 
P’s right, title, and interest in the debt due from K. i 
On the 12th September 1892 2tl applied for a certifi- 
cate under Act VII of 1889 to recover this debt. 
The District .fudge rejected this application. 3f 
appealed to the High Court. To this appeal the 
executors were made parties at their own request. 
The High Court reversed the District .fudge’s order, 
and remanded the case for disposal on the merits. 
Upon the remand the exeentors did not appear before 
the District Judge to contest Jf’s application, and the 
District Judge grantcil him a certificate. Thereupon 
he applied for relocation of the certificate previously 
granted to the executors 5 and the executors in thvir 
tura applied for revocation of the certificate granted 
to him. The District Judge revohed J/’s certificate 
on the ground that he had fraudulently concealed 
from the Court the previous grant of a certificate to 
the executors. Against this order 31 appealed to the 
High Court, contending (inter alia) that the execu- 
tors, not having resisted his application for a cei-tificatc 
after the case had been remanded by the High Court, 
were estopped, on the principle of 1 es judicata, from 
-applying for a revocation of the certificate granted to 
hiin. Seld that the executors wei'e not estopped. 
The executors, having applied to be made parties to 
the appeal proceedings, « ere hound to appear in the 
Court below, and their failure to do so disabled them 
from pleading objections such as the collusive cbarac- 
ter of the deci-ee and J?’s want of title, but it did not 
operate as res judicata, especially when there was 
reason to suspect fraud on the part of 31. The order 
obtained by him could not have the effect of res judi- 
cata, unless the executors, being called ou to dispute 
it, had failed to do so. A party to a proceeding is 
never disabled from showing that a judgment or 
order has been obtained by the adverse party by fraud. 
Makchhaeam r. Kaxtdas I 

[I. L. B., 19 Bom., 821 i 

63. Decree in previous suit' 

defining rights of a party to a subsequent 
suit — JSJfect of such decree as against such parig 
unlit set aside hy proper ) rocedure . — Where there is 
a subsisting decree in a previous suit which, as 
regards the subject-matter of a subsequent suit, 
would take effect under s. 13 of the Code of Civil 
Procedure, it is not open to the party whose rights are 
affected by such decree to question in the subsequent 
suit the validity of such decree, though it might 
have been open to such party in a separate suit to get 
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the decree set aside. Karamali Hahimhhoy v. 
Hahitnlhog Ualihhoy, I.L. Jl., 13 Bow., J37, refer- 
red to. Bansi Lai. v . Baimi Laii 

[I. L. B., 20 AIL, 370 


3. ADJUDICATIONS. 

^ Mention of cess in survey 

proceeding — Judicial determination.— Held that 
the mention of a cess in the wajib-ul-nrz and settle- 
ment proceeding was not equivalent to a judgment on 
a question raised so as to preclude adjudication on the 
merits. Bam Ciujnd t-. Zahooe Aii Khak 

[1 Agra, 135 

See Bam CmJ^•I) v. ZAnooR A 1.1 Khak 

p. Agra, 134; 

06 , Entry in wajib-ul-urz— 

Limitation. — Held that an entry in the wajib-ul-urz 
is only good for what it may be worth as evidence, 
and cannot be held to be like a judgment or to require 
to be set aside bj’ a regular suit subject to a limitation 
calculated from tbe date of the insumment. Bhora 
SiKOii r. Bulraj Sisgh . , 1 Agra, 233 

66. Application under Adminis- 

trafor General’s Act GSLXIV of 1867), Order 
on — Ciril Procedure Code fi Act Xof 1877 J, s. 13 — 
Act II of 1874, s. 03 — “ Suit.” — An application by 
petition under s. 63 of Act II of 1874 was a “ suit ”• 
within the meaning of s. 18 of Act X of 1877, and 
therefore such an application was barred by tbe 
disposal of a former application in tbe same matter 
under the same section, or under s. 60 of Act XXIV 
of 1867, which tbe Act of 1874 repealed : this was so 
whether tbe order was one for payment of money or 
one dismissing tbe petition. S. 63, Act II of 1874, 
contemplates that the money, which is the subject of 
tbe petition, may be claimed by parties other than 
tbe applicant, and that those parties may appear and 
be represented at the bearing ; and the words “ binding 
on all parties ” were intended to make tbe order 
binding upon such parties as-well as on the petitioner. 
Smith v. Secbexaex of State. Ik the matter of 
Act II op 1874 . . I. L. B., 3 Gale., 340 

67. ' Adjudication in- accordance 

•with Oaths Act — Oaths Act (X of 1873J, ss. 9 
and 11 — Question of title. — The decision of a question 
of title in issue between the parties to a suit in accord- 
ance with the provisions of the Oaths Act is hot an 
adjudication which will operate as an e>toppel when. 
the B.ime question of title is again raised in another 
suit between the same parties. Keshata Thabagak 
V. Bhdeak Nambudei . I. Jj. B., 5 Mad., 259 

68. Order apportioning com- 

pensation-money — Question of jitle — Land 
Acquisition Act, s. 59. — Under s. 39 of the Land 
Acquisition Act, it is the duty of the Judge, in 
apportioning the compensation-money which he -is 
directed to apportion, to decide tbe question of title 
between all persons claiming a share of the inoney; 
Semite — No decision under the Land Acquisition Act 
should be treated as res judicata with respect to the 
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8 ADJUDICATIOlsS— C6n<«ni.erf 
title to otber patts of the property belonging to 


60 Investigattoii under e 3SJ, 

Civil Procedure Code, 1877— 2t//e Q»e*/to» 
of — Po4«e*iton — An inicatig&li n under b 3il of 
the Civil Pjoccdure Code (prior to the Amendment 
Act of 18 8} was limited to the fact of possession and 
was no bar to a subsequent suit hiought to try the 
iitle to the laud m dispute Chiukasaui PHl** » 
Keishita Pii^xi . LL E.SMad^lOA 

70 Order for abatement of suit — 

Difference of frocedvte under i\t\l procedure 
Codes, 1659 and 1677, g 371— Certain property 
having been mortgaged was sold in execution of a 
decree against the mortgagor, and the decree holder 
became the purchaser Ihe mortgagee mhscqueutly 
suedupoiihis mortgage, making the purchaser a defeu 
daut but peuding the suit the latter died and the suit 
was notievived againat his repiPScntatncB Adeem 
was in 1876 obtMned and lu eiecution of that 
decree the property in question was purchased by the 
plaintiff wl 0 DOW sued to rreov er pcssession of tl e 


under Act X of 1677 would hare had, tit , being a 
bar to n fresh suit in the same cause of action 
^I^TiCtKI USLI t BfiOJO Nats SrOOgEOPADSTA 

(10 O. L It , 229 

71 Witbdra'wal from suit witli 

permiBSian to bring n fresh suit- C»ttl Pro* 
cedure Cede, lS59, t ‘'7— A suit is not barred as 
Ttsjndicaia because in a former case between the 
same parties and in the same cause of action the 

laintiff after the evidence had been recorded, hut 

efore final judgment was pissed obtained the Court's 
permission to withliaw the suit with rcscivatiou of 
Itav e to bring anotbei bloEA Bibee r Oousn Au 

(lew It.,270 

72 Dismissal of plea of set off 

— Suleeiuent svtt J or game claim — “Iheplca of^et 
ofi IS one foim of bnuging a suit, the defendant be< 
coming in regard thereto a plaintiff, and be* cannot 
therefore be allowed to set up a claim for which a 
suit bad been previously brought by him and dis 
missed Aebooxiau Kqak r SSEESAirro Febbqav 
Hajeau , . 16 W, R., 262 

73 — . - . — Landlord and 

tenant — Sale for arrear* of rent—Depoat to pro 
tect «ndef tenure — SeUrff— Voluntary fayment — 
Jj and D, the holders of a patni estate, granted 
in ISoO a darpatni lease (o 3 at an annual rm^ the 
lease stipulating that 3 should have full power of 
sale and gitt, but should not sub let without the 
patnidar’s consent The lease contained no stipula* 
tjon for the registration of any vendee or donee In 
1660 3 sold the dar patni lease to AT, the deed of aale. 


B.ES JUDICATA — continued 

S ADJUDICATIOhS-coniinued. 
which was duly registered, prov iding for mutation of 
names m the patnidars books ho such mutation 
was ever effected by AT, who was never recognized as 
their tenant by L and if, the rent of the dar patni 
being paid in the name of 6 In 18&4 the rent due 
fiam the patnidars being in arrear the zammdar pro 
cceded to sell the patni nnder Eegulalion VIH of 
1819 rherenpon A in order to protect his nndei« 
tenuie, deposited m the Collectorate on 17th hovem 
her 1664, a sum of money, on which the sale was 
stayed A, being then in arrear (in the payment of 
his dar patni rent, claimed to set off the amount 
deposited in the Collectorate against the rent due to 
X and if This L and E refused to allow, and they 
' n i n i i <• 'i 


U UU l/J Ak V M o 

October 1867 jChronght a regular suit against 3 and 
X and li to recover the amount of the deposit and 
obtained a decree but the decuioo was reversed on 
appeal and the suit dismissed for want of junsdictiou 
On 6ih June 1869 E filed his plaint m the proper 
Court Meld that he was entitled to recover the 
amount depositedby him in tbe CcUcctorate and that 
the suit was nut barred as being ret Judteata by the 
decision of 26th June ISCC LvoKIKAEAtE hllTTEB 
r Kusttbo Pax. Sikqh Bor 

[13 B D.E,B 0,146 20 W E,88<r 

74 Bet off, Plea of, in respect 

of claim dismiseed in former suit— CttW Dro’ 
eedure Code, 1SS2, t IB —In a suit 10 recover a sum 


recover the same amonnt as was now claimed ly waj 
of Bet tff as being due for the price of cloth sold and 
d livcrcd by the defendant to him , and the plaintiff 
(then defendant) pleaded that there had been no sale 

10 him, but tbe cloth had been delivered to him 

011 commis'ioii sale The suit was dismissed on tbe 
gronud tl at there was no proof of a sale of cloth, and 
the qaestion whether any sum was due for cloth sold 

I n I .1 T’W«,.1 a 1 u 


provisions of s 13 of tbe Cml Procedure Code 
AuiB^MAc hATEoMAL XD R., 8 AIL, 886 

75 Order of former ^Magistrate 

for maintenance — Crimmaf Procedure Code (■diet 
-1 of tb7E),t SSS^-Slatnlenance ofmfe — AiuHerg 
of rcife githeequent to order for mainlenanee — A 
husband, upon whom an order to make an allowance 
for the maintenance of his wife bad been made under 
a 536 of Act \ of 1872 objected to the pajunent of 
the allowance on the ground that bU wife was living 
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3. ADJUDICATIONS— 

in adultery. The Magistrate, entertaining this objec- 
tion, disallowed it, on the ground that the charge 
of adultery against the wif^e was not established. 
The husband subsequently again objected to the pay- 
ment of the allowance on the same ground. The 
Magistrate, entertaining the second objection, allowed 
it, and directed the husband to discontinue paying the 
allowance. His order was based on proof of adultery 
by the wife before the date of the order of the former 
Magistrate. Eeld, on the general principle of the 
rule of res judicata, that the second Magistrate was 
wrong in law in re-opening mattersiilready adjudicated 
upon, and his order directing the discontinuance 
of the allowance on the ground of facts antecedent to 
the former Magistrate’s order must be held to be 
illegal. Labaiti v, Eam Diai, 

[I. li. B,., 5 AH., 224 

76. Application to set aside 

decree after refusal by Court to set it aside 
— Attachment under ex-farte decree. — A suit was 
brought against 2^ and an ex-farte decree obtained 
against him. An application by Tio have the decree 
set aside was dismissed. The _defendant afterwards 
applied to have the attachment and all the proceedings 
set aside and declared null and void. Queere — 
Whether the former refusal to set it aside would 
be a bar to prevent the setting aside by the Court. 
Ladkutarbhai V. Saesahgji Paetabsangji 

[7 Bom., O. C., ISO 

77 , Previous suit . by next 

friend dismissed for default— Procedure 
Code, 1888, s. 158 (Act VJII of 1859 j, s. 148 — 
Evidence of fraud of next friend — Limitation. — A 
sued in 1885 to recover certain estates from B, alleg- 
ing claim under his adoption which took place in 
1865. A suit to recover the same estates had been 
filed on behalf of A by his next friend and bad been 
dismissed for default in 1872. In 1875 A, being still 
a minor, relinquished by deed his claim to the estates 
for R12,000, but now alleged that he thought he 
was relinquishing it only in favour of the defendant’s 
predecessor in title, who died in 1 883, having been in 
possession of the estates since 1867. The plaintiff 
attained his majority iu 1878. Eeld that the claim 
was res judicata, the plaintiff having failed to 
prove fraud on the part of his next friend, and 
that, whether the cause of action arose in 1865 or 
1867, it 'was equally barred from 1879. Per Cur. 
— The plea of res judicata ordinarily presupposes 
an adjudication on the merits ; hut s. 148 of the 
Code of Civil Procedure (Act VIII of 1 859) contains 
a statutory direction that, in case the plaintiff neg- 
lects to produce evidence and to prove his claim as 
he is bound to do, the Court do proceed to decide the 
suit on such material as is actually before it, and 
that the decision so pronounced shall have the force 
of a decree on the merits, notwithstanding the default 
on the part of the plaintiff. VENKATAonAnAir v. 
Mahaiakshmamjia . I. D. E., 10 Mad., 272 

78.^ Judgment liable to appeal — 

Finality of judgment. — A judgment liable to appeal 
br under appeal is only a provisional and not a 


EES JUDICATA — continued, 

3. ADJUDICATIONS — continued. 

definitive or final adjudication, and cannot operate as 
res judicata during the interval preceding the appeal 
or the interval preceding the decision of the appeal. 
Explanation 17 of s. 1 3 of the Civil Procedure Code 
commented on. KaTcarlafudi Suriyanarayana 
llazu V. Shellanikuri Shellamma, 5 Mad., 176, and 
Eiltaru v. Nilvaru, I. L. P., 6 Bom., 110, referred 
to. The rule of res judicata contained in s. 13 of the 
Code applies equally to appeals and miscellaneous pro- 
ceedings as to original suits. Having regard to, 
its main object, so far as it relates to the re-trial 
of an issue, it refers not to the date of the com- 
mencement of the litigation, but to the date when the 
Judge is called upon to decide the issue. Where, 
after the commencement of the trial of an issue, a 
final judgment upon the same issue- in another case 
is pronounced by a competent Court (the ilentity of 
parties'and other conditions of s. 13 being fulfilled), 
such judgment operates as res judicata upon the 
decision, original or appellate, of the issue in the 
later litigation. Balkishan v. Kishan Las , 

[I. L, E„ 11 All., 148 


79. Award as to pai’tition in 

prior arbitration proceedings. Effect of — 
Subsequent suit for partition . — Disputes having 
arisen in a joint Hindu family, the parties submitted 
the question of partition to arbitrators, who passed an 
award thereon. Both parties objected to the award, 
and it was never carried into effect. On a suit 
for partition being filed , — Eeld that such an award 
was equivalent to a-final judgment and binding on the 
parties in the absence of positive evidence that both 
parties agreed*that the former state of "things should 
be restored, and that therefore the present suit 
for partition could not be maintnined. Keishna 
Panda v. Baiaeam Panda 

[I.L.E;, 19 Mad., 290 

SUBBAEATA CHETTI V. SADABIVA ChETTI 

[I. L. E., 20 Mad,, 490 


80. Eefusal to file award — Civil 

Procedure Code, 1882, ss. 13 and 525 . — The refusal 
of an application for the filing of an award under 
B. '525,' Civil Procedure Code, merely leaves the 
award to have its owm ordinary legal effect, and 
it cannot be contended that an award is not to 
be relied on as a defence in a suit relating to the sub- 
ject-matter dealt with by it, only because such an 
application has not been granted. Separable claims, 
viz., (a) to share property by right of inheritance, 
and (5) for the office of lambardar, had been disposed 
of, on the reference of the present parties, without 
the intervention' of a Court by an arbitrator’s award 
between them. An application under s. 525 had 
been rejected, for the reason, among others, that 
(6) was not a matter of civil jurisdiction. 


ever, that the present suit, which was 


Eeld,hoW- 
groundod on 
MtthamMED 


(a), was barred by the award made, 

Newaz Khan o. Aiam Khan . 

[1. L. E., 18 Calc., 414 
L. E., 18 1. A., 73 
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81 Consent decree dt* 

mutxng farly from »uif — In 1839 in cnntnnpla 
tion of a mattuige bet veen M and O a deed of settle 
ment was executed whicb provided that durir^ the 
lifetime of d/ s father half of the rents and profits 
of two houses m Calcutta held for a term of years 
should betaken by him and half by Q that after 
the death of 31 s father the rent and profits ^onld 
go to G and M and upon the death of either of them 
to the survijoi and after the death of the survi or 
to the use absolutely of the issue of the mama^e 
if any The father of 21 died in 1841 and Q on the 
23rd of Isovcmber m the same year 21 on the 2lst 
December 1841 shortly after the death of her husband 
married A. S aid on the 8th of April 1842 gare 
birth to a child, who was named E and afterwar Is 
married to T 21 died m 1850 By ^ S she had two 
children the plaintiff and a ton Q S On the 7th 
November 1859 B and her husband filed a bill of 
complaint in the Supreme Court Calcutta against 
the trustees of the settUmeut of 1839 and ^^^ainst 
A S and G S who was then an lofa it in wb ch she 
claimed to be entitled to the properties absolutely 
On the 21»b of June 18G0 a decree was maded sotiss 
mg the snitagaosb Q S and declaring that the proper 
ties covered by tl e deed of settlement were persoosjty 
In the present s iit it was objected that the decree of 
tl e Supreme Court could not bind OS as be was die 
missed iAsta the suit aud because the decree was a 
decree by consent Seld that tbe decree was bioding 
upon G S aud persons clatuuag to derive tbtir title 
from him A consent decree is as binding on the 


Eadmanalha I L Jt 19 2fad 1 aud Qa)apalh\ 
Radhtha \ Qajapothx hxlamani 19 2Io<neaI A 
407 referred to ^ 1 C^ 0 XAS^ Asphie 

[I L E, 24 Calc 316 

82 Eitopp^l — A 

judgu ent by consent raises an estoppel just m tbe 
game way as a judgment after the Court has exercise I 
a judicial discretion in the matter LAssHUisn&EKAE 
DEVEaHANEAE f VlSnNUEASI 

[I L B, 24 Bom, 77 

83 Evidence — &trtl 

Rrocfdure Code fAct ill of 1SS2J » 13 — A coo 

parties m 
ecrec of a 
matter of 
)Ie in esi 
KZ r LaIA 

GoxrEirBASAD 2 C "W N,VI^ 


i JUDGMENTS Oh rrELIMINAPI 
POINT«: 

84 Dismissal without trial on 

the merits— J/fanny and deUrmtnaiton of cause 
of action — Asiiton the same cause of action and 
between the same parties as a former suit wbiA was 


EBB JUDICATA— coaftnued 

4 JUDGMENTS ON PRElISnNARY POINTS 

— continued 

snmmaiily dismissed without being tried on its 
merits is not one on a cause of action which has been 
heard and determined by a Court of competent juris 
diction In a former suit ShokreeBewa a Mehdee 
MusDpt. , 9 W E,,327 

85 Decision without trial on 

merits — Former judgment on technical defector 
irregtlaritg — A former judgment wb cl proceeded 
wholly upon a technical d feet or irregularity in the 
proccedi gs ami not upon the merits of the case is 
not a bar to a subsequent suit for tbe same cause of 
actum Ram Naih Ror Cnownnai i Bhaodut 
Mohatuitub 3 W B , Act X, 140 

86 Case decided on 
technical ground —The cause of act on between two 
parties cannot be said to be a res juixeala if tbe 
first case was disposed of on appeal on a purely tech 
meal point eien though the suit was decided on its 
merits in the Court of first instance Mokoond 
Naeain Deo r Jouasduk Det EnsKicK 

[16 W R , 208 

87 — Smt dismissed as beiogr 

premature— iJini for same suhje i subsequently 
brought —A suit dismissed as bemg prematurely 
brought IB sot a res judicata ii a subsequent suit 
brought at tbe proper time Elares Bsasr r 
SuEoNAEAinbiKen 17 'W B,860 

QQ — _pf. ttOUSStt e /tS 

r n t V J O J t 


of notice to the defendant under e 182 of the Trans 
fer of Property Act The plaint ff then gai e 


I*AMIEEDni I SUBBABEDDI 

[I I* E, 12 Mad, 600 

80 Smt dismlBsecl as not hemg 

proper remedy— iSuftrejueai suit on tame co«»e 
of aciion~Citil Procedure Code 1SS9 ts 2 and? 
—The first defendant mortgaged certain lands to 
plaintiff by way of EUr i pesbgi lease under nbich 
the latter enter^ into possess on The first defeu- 


plaintiH a proper remedy was to bring a soit for 
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but tbe contention was ovemiled. Deouhaei Siit&h 
v. LaiiiA Sewsabitn Lat. . . 3 O. L. B., 395 

80, Suit struck off for default 

— Beng. Beg. XXVI of ISlI—rBecision of suit — ^ 
Civil Procedure Code, 1S59, s. 14S . — Where a suit 
had been struclr off the file on default under the old 
law, Regulation XXVI of 1814 (" kharij " being the 
word used), it was held that there was no “decision” 
such as is contemplated by s. 148 of the Civil Proce- 
dure Code, 1859. GtrNQA Ram r. Khem Naeaiii 
PooHEE . . . IIW.B., 250 

91, — — ’ - Dismissal of suit 

for default in appearance of parties — Itemanded 
case. — When a suit has been remanded by the Appel- 
late Court and then dismissed by the Court of first in- 
stance for non-appearauce of the parties, the plaintiff 
is not debarred thereby from bringing another suit 
upon the same cause of action against the same 
defendant. Raghunath Singh v. Rah Khmak 
Mandae^ . 5 B. D. B., Ap., 64 : 14 "W. B., 81 

92, — Dismissal of suit 

for default in appearance — Suit for rent — Subse- 
quent suit for possession — Civil Procedure Code 
(Act X of 1877), s. 13.— In 1870 two plots of land, 
numbered 155 and 147, belonging to the same owner, 
were sold in execution of a decree. The purchaser of 
plot 155 sold it to A, who iu 1 873 sued the tenant of a 
portion of the laud for rent. In this suit A prayed that 
it relight be declared that he was the owner. The tenant 
alleged that It, the purchaser of plot 147, was the 
owner of the laud in respect of which rent was sought 
to be recovered, and B was made a party to the suit. 
At the hearing A did not appear, and the suit w.is 
dismissed for default. Subsequently A sold plot 155 
to tbe present plaintiff, who now sued for possession. 
JETeld that tlie suit was not barred as res judicata. 
Gobind Chundee AudVA r. Aezul Rabbanx 

[I. L. B.. 8 Calc., 428; 12~C. L. B., 29 

93, — — — Suit for share of 

joint family property. — A, one of, three members of 
an undivided Hindu family, mortgaged his share 
in the immoveable family property to B. The mort- 
gage recited that the money was raised in order to’ 
enable A to sue his co-parceners for partition of the 
family property .and possession of his share therein. 
A subsequently did bring a suit with that object 
against his co-parceners, but allowed it to be dismissed 
against him for default. B now brought a suit 
against A and his co-parcenei’s for possession of vt’s 
share in such family property, ffeld that, as it was 
not made out that A in bringing bis suit bad acted as 
tlie agent of B and at B’s request, .^’s suit was 
not barred by the dismissal of .-I’s suit, KkishnAJI 
LaESHMAN EaJVAUE V. SlTAKASI IMbeabrav 
Jaehi . . . . 1, 1,. B., 5 Bom,, 498 

94, _ Civil Procedure 

Code, lBo9, ss, 2 and 170- — Sitidu toidoto — llerer- 
sioner- — A, a Hindu widow, brought a suit to re- 
cover possession of her husband’s share of certain joint 
projperty. After partially examining some of her wit- 
nesses, she cited the defendant as a witness, and, on 


EES JUDICATA — continued. 

4. JUDGMENTS ON PRELIMINARY POINTS 

— continued. 

his failure to attend, her suit was dismissed. After 
the death of the wddow, her daughter sued the same 
defendant on behalf of her two minor sons, as beino- 
entitled in reversion to, their grandfather’s share, to 
recover the share which was the subject of the former 
suit : the defendant uas summoned as a witness,- but 
failed to attend. Seld that the suit xvas not barred 
under s. 2, Act VIII of 1859, as being res judicata, 
until it was shown that the former decree had been 
obtained after a fair trial of the right, so as to bind 
not only the widow, but the reversioners. The defen- 
dant having failed to attend and give evidence' on 
this point, the Court was justified in giving the 
plaintiff a decree .under s, 170, Act VIII .of 1859, 
Beammove Dabsee r. Keisto Mohun JIdokerjee 
^ [I. L. B.i 2 Calc., 222 

95 ^ B«jection of plaint for 

non-appearance of plaintiff— Possessory suit in 
MamlatdaPs Court and in Civil Court — Bom. Act 
III of 1876, s. Id-Specific Belief Act (I of 1877), - 
s. 9 — Civil Procedure Code (Act X of 1877), s. 13. 
— A plaintiff, whose plaint has been rejected for 
default of appearance in tbe Mamlatdar’s Court under 
Bombay Act III of 1 87d, s. 13, cannot bring another 
possessory suit on tbe same cause of action iu the 
Civil Court under s, ‘9 of tbe Specific Relief Act I of 
1*^77; for the rejection of a plaint under *s, 13 of 
Bombay Act III of 1876, by reason of the failure of 
tbe plaintiff to attend with his proofs on the day ap- 
pointed, is a hearing and final decision of the suit 
within the meaning of s. 13 of the Code of Civil Pro- 
cedm-e (Act X of l''77>, and upon the rejection of the 
plaint the question in the. suit becomes res judicata, 
Ramchanbea V. BHiKtBAi I. L. B., 6 Bom., 477 

See Ramchandea Babajx Phadsxi v. Naesinha- 

CHAKTA NedBNATH ACHAEVA KATTI 

[I. Jj. R ., 24 Bom., 251 

where the above decision was dissented from. 

96. Dismissal of suit 

for default — Difference in cause of action — Civil 
Procedure Code, ss. 13, 102, 103. — The dismissal of ' 
a suit in terms of s. 102, Civil Procedure Code, is not 
intended to operate in favour of the defendant as res 
judicata. When I’cad with s, 103, it precludes a 
fi-csh suit in respect of the same cause of action, 
referring, irrespectively of the defence or the relief 
prayed, entirely to the grounds, or alleged media, on 
which the plaintiff asks the Court to decide in his 
favour. Brother’s sons, as nearest agnates of a 
deceased proprietor, sued for a decree, declaring that 
a gift, .before then made by the widow iu favour of 
her daughtex-’s son, of the estate of her late husband, 
would not operate against their right of succession on 
her death. A prior suit before the date of the gift, 
bi’ought by two of the plaintiffs for a decl.-iratory 
decree, and an injunction restraining the widow fj'om 
alienating the same estate, had been dismissed under 
the provisions of ss. 102 and 102, Civil Procedure 
Code (Act X of 1877). Held that the causes of 
action in the two suits were not identical, and the 
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fresh suzfc was rot pieclaJed by s 103, tbe gift 
hanijg afforded tbe ne v ^roand of tl^in wbieh also 
had subseqnently ansen Chaj^d Nope v Paetab 
Si'icji . I D R., 16 Calc » 98 

[L.Il,lBLA, 16 e 

97. Order ttj Vom* 

laldar iu*t— ifamloldar^s Courts Act 

fSom Act 111 of lB76j, s 13 — Lxmtfatton Act 
f'YVofl877J,s.2^ aniath 11, art 47— 1« 1831 
the plaintiff brought tins smt to eject the defeudant 
from certain Und In 1892 the defendants 
predecessor and vendor S had sued the plaintiff’s 
tenant A m the MamUtdai's Court alleging tliat A 
had disturbed hia possession by puttii g sweepings 
upon *1116 land and asking to he piotcctcd in hia 
enjovnicnt He di \ not api ear on the day fixed foi 
hearing, and his stut was dismissed under s 13 of 
Bombay Act III of 1^76 He did not files mit to 
set aside this order of dismissal It was contended in 
the present smt now bionght by th“ jlAinliff that 
after three years by the combined opeution of art 47 
and B 28 of the Limitation Act (W of 1877>, the 
defendant’s vendor 8 had lost his title to the Uni 
which thus became a csted m the pUintiff Held 
that) except es eiileuce of the plaintiff’s title to the 
1 He rioecedings in the SfamUtdir’e Court in 



first appheatton for non ^tpprarance and leant of 
prostculioit —V^hete, on an application being mode 
for execution of a conditioinl uccrce, the judgment* 
debtor did not appear to opp so the decree bolder s 
application for attachment and sale, but the applica* 
tiou was dismissed for definlt of prosecution — 
Held, cn a subsequent application for execution, that, 
as the question whether the conditional decree was 
capable of execution before it was made ab«o’nte was 
never before in issue, and wia not judicially treated 
on the occasion of the former application, there ana 
no resjudtcaia on the point BAsr Lal it Nabaiit 
[I D B , 12 AIL, 539 

89. • Refusal of execution where 

opportunity to obey thedecreehad not been 
afforded by the decree Iiolders— 
noder s SCO, CntJ Procedure Cole C}8S2J~ 

• I —Tm-Jcffxecu- 
prtitiin for 
ednn. CoJe, 

btiuiiii .. I lad not then 

i' I 1 tbc ludsinciit-debtor an cpiiortnMty of 


barred os laimg been iiiiiUi i v „ ^ t 

withiu s 13 of the Cn i! Procedure Code hisnoSB 
BpjfMonrM r Dwabkavatii AnniKABi 

[L D R , 21 Calc., 784 
D B , 21 L A., 89 


I R!Ej8 judicata — eonfinaed, 

4 JUDGMENTS OX PBELIMIN IP.y POINTS 
— eonitn ed 

100 Suit struck ofFfor absence 

of defendant in jail on criminal charge — 
Ctttl iroeedure » ’ “ 

by leasou of tbe , 

criminal charge ^ • 

ft subsequent suit, there having been no dctcrmina 
tiou in favour of one party or the other, nor can it 
be treated as & case of withdrawal under s 97, 
Act till of 1859 Lucmiee RAit Doss r Tot 
S uEEini Goobo 7 "W R., 236 

lOL — Dismissalforundervalua 

tiOQ — A suit was brought la the Ciril Court of a 
Muiistf, who gaie judgment for the plaintiffs but 
his decree was reicrsed by the District Judgt, oi the 
ground tharthe claim was improperly valued A 
second suit, on the same cause of action was then 
brought in the Court of the Munsif, who again de- 
cided for the plaintiffs , but his decree was reversed 
by the District Judge, on the ground that the suit 
was prohibited by Bimbay KcguUtioa II of 1827, 
» ‘*1 The High Court oi special appeal le* 

‘ 


Ot ACb * V* 

action had already been hraid aud determined, iaa 
second special appeal aganist this decision,— Jield 
that the plainUffs were not precluded fion present, 
iiig n fresh pUint In respect of the same cause of 
scctioo snd that the case came within the spirit of 
s 80 of Act VIII of 1850 as there being no express 
power given by the Code to reject a plaint after it 
bad been re g stered by reaso i of the cKiin being 
improperly valued, the doing so ought to Iiaveonly 
the same (ffect as if the plaint has been originally 
rejected DtruAcn Joai t Nahatav LAxmr 

[4 Bom., A C,110 

J02 — Dismissal of smt— Cinl 

Procedure Code, ts J3 374 — Decree coafaminy 
clause slaimff that a fresh smt tntjfht he 
,4 ^ suhtef W3t/er — A suit for pos 


title to uie w 1 0 lit. ...I, , , 

*>- - I ,1 of gojJj 

these terms 
itiff from 10 . 
• third interest 

» ...s.. find in the 

• cd No 
■qucntly 
he ftimc 

title to recover possess rii oi ii v „ d sltarc 
referred to in the onlcr just quoted Held by the 
iiil Bench that tie Court in the former suit Iiad 
DO power to include iii ita decree of dismissal any 
such rcscrrotioa or O’xlcr, tint the fact th.it the 
decree was not appealed against did not ^ire the 
order eoiitained iti if which was an absolnte 
nnllity any (ffect , that as in the former suit the 
plaintiff coni 1 have obtained a decree for the oue- 
tbird share now chimed, and tho whole of the 
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claim in that suit j^vas dismissed, tlic decree in 
tliat suit was a decision within s. IS of the Civil 
Procedure Code ; and the present suit was conse- 
quently barred as res fndicaia, JCvdrat v. Dinu, 
I. L. S., 9 All., 153 ; Gavesh Hai v. Kalka Prashd, 

I. L. E., 3 All., 595 ; Sah'g Ram Eathak v. Ptr- 
lliatvan Pailiak, TTeeklg l^otcs, All., 1SS3, 
171; and Hlvliammad Selim v. Nahain Eibi, I. Z. 

II. , S All., SS2. explained. Suicn Lai. v . Bhikiii 

[I. L. E., 11 AIL, 187 

103. — ; Dismissal of suit for want 

of jurisdiction — Suit for ejectment— ■ Subsequent 
suit for damages. — The dismissal, on the giound of 
want of jurisdietion, by the Civil Court of a suit to 
eject the defendants fioni the fisMug ground of the 
plaintiffs, situate below low-water mark, does not 
operate as a bar to a subsequent suit by the plaintiffs 
to recover damages from the defendants for fixing 
their fishing stakes aud nets too near to those of the 
plaintiffs. Baba>' Myacha r. NAOn SiuiAvrrcnA 

[L L. E., 2 Bom., J.9 

104. Su if on a mort- 

gage against seicral defendants — Dismissal of 
suit as against some of the defendants for want 
of jurisdiction — Subsequent suit on the mortgage 
against same defendants in another Court — Ciril 
Procenure Code (Act XIV oflSSSj, ss.13, 4S . — 
The plaintiff bi ought a suit in the High Court of 
Bombay .(No. 1G9 of 1S87) against three defend.ants 
on a mortgage executed at Surat of certnin property 
situated there. The second and third defendants 
in that suit (the defendants in the present suit), who 
were inhabitants of Surat, pleaded that as against 
them the Court had no jurisdiction. The suit atos 
accordiuely dismissed as against them for want of 
jurisdiction, but as against the first defendant, u-ho 
resided in Bomba.v, the Court passed a decree for the 
plaintiff. The plaintiff then brought the present 
suit against the defendants in the Surat Court to en- 
force their liability under the mortgage. The defen- 
dants pleaded that the claim against them was barred 
by the dismissal of the former suit. Meld that the 
suit was not barred. In the former suit there had 
been as against these defendants no decision on the 
merits, and the preceodiugs against them were a 
nuUity. BnrKAiTD.rs Yijbhukakbas r. Laliit- 
EHAi Kashidas . I. L. E., 17 Bom., 562 

105. — — Omissiol^ to 

get Collector’s certificate — Civil Procedure Code 
C Act X of 1S77), s. 13 . — The plaintiff brought in 
1S76 a suit against the defendant in respect of the 
same subject-matter and founded on the same cause 
of action as the present suit. - Issues of fact arising 
on the merits were inquired into ; but a certificate of 
the Collector under s. 6 of the Pensions Act (XXIII 
of 1871), which rvas necessary to give jurisdiction to 
the Court, not having been obtained, the claim was 
rejected on that gronpd. Meld that, the Court not 
having legally pronounced on the merits of the 
former case, the opinions expressed on the issues were 


EES JUDICATA— cojitihHcZ 

4. JUDGMENTS ON PEELIMINAEY POINTS 
— continued. 

not res judicata so as to bar the maiuteuance of the 
present suit. PtJiALi MEnKTi v. TtriJA 

[I. L. E., 8 Bom., 223 

106. Dismissal of suit for want 

of Leirsliip certificate— C»Tn7 Procedure Code 
(1SS2J, ss. 13 ami 15S. — In a suit to recover 
principal and interest due on a bond executed by 
the defendants in faAour of the plaintiff's father 
(deceased), it appc.ared that the plaintiff had previously 
brought a similar suit which was dismissed for the rea- 
son that the plaintiff produced no succession certificate. 
Held that the previous proceediugs did not bar tho 
present suit. Putali Meheti v. lulja, 7. L. E., 3 
Pom., 223, referred to. PETHAPERtrjrAii Chetti r. 
MmiTTGAADi Sekvaigabai.- I. L. E,, 18 Mad., 466 

107. Eejection of claim to at- 

tached property as too late— iSu&icgKfHt claim. 
— The rejection of a claim to attached property, 
simply on the ground that it had been presented too 
late, was hold to be no lcg.al bar to the adjudication 
of the claim when it was again advanced after at- 
tachment made under decree. A claim of this kind 
may bo admitted even after |iroclamation of sale, 
jirovidcd it has not been designedly and uuucccs- 
saril 5 " to obsti'uct the ends of justice, Mahoaied 
M misox r. StFAiruTTEE Sahook Chowdhe.ms 

[10 W. E,, 305 

108. — ----- Dismissal of suit as bar- 

red by limitation— Com- 
missioners for possession of land. — Previous to the 
institution of the present suit, one of the sharoholdei’s 
of a piece of laud brought a suit against the Chair- 
man of the hlnuicipality for rccoveiy of pcssission of 
his share. Tho other' shareholder's were made 
forma defendants irr the suit. This suit was dis- 
missed as harred by the law of limitatioir. After the 
dismissal of the srrit, the plaintiff brought tho present 
suit for recovery of his share of the land, on the alle- 
gation that his tenant had relinquished the land 
within three months, in conscqrrcncc of his having 
been dispossessed by the hinnicipal Connirission- 
ers. Held that the suit w.as not b.arrcd bj’ s. 2, Act 
YIII of 1859. Peice c. IvniiAT Chukdea Ghosk 

[5 B, L. E., Ap., 60 : 13 W. E., 461 

109. Civil Procedure 

Code (Act 7ZZZ rf lS39j, s.2 — Civil Procedure 
Code (Act XoflS77J. s. 13. — The plaintiff sued for 
a declaration of mirasi mokrrnrr'i rights to certain 
lauds and for mesne profits, .allecing that he had 
been Avrougfully ejected by the predecessors in title 
of the defendants. A previous suit on the s.anie 
catrse of action had been heard and dismissed on 
the grorrud of limitation. Held that tho preserrt suit 
was not h.arred (as res judicata) under s. 2 of 
Act TUI of 1859 (corresponding with Act X of lS7r, 
s. 3 3), inasnnrch as, the first suit having heerr brought 
after the period allowed by law, the Court iu which 
it Was instituted was not competent to he.ar and 
determine it. BEnrDABUK Chuadee Sieeae r. 
DH'DEITA'JOY NrSHKUE 

[I. L. E., 5 Calc., 246 : 4 C. L. E,, 443 
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110 DIsmiBsalof Buvtformultl 

farioUBnesa — C»t)»Z Procedure Cade, 1559, « 2, 
— The dismissal of a sait for mnltifariousneRs la 
not a hearing and determination of the snit within 
the meaning of s 2, Act VIII of 1859 Pattkh 
S iHOn r EOdeb 

[13B L K, Ap,87: 21^ IL,105 

TMlOCapN CnUITOFADHTA 0 NOBO KlSHOftH 
Ghuttucs: 2 C D K , 10 

111 DismiBsal of suit for non 

joinder of parties — The dismissal of a suit 
because it is considered that all the proper parties 
l»Te not been joined m it, though a decision of the 
suit IS not a decision on the merits within the mean* 
ing of Act VIII of i8d9 s 2 Pcbsuh Gorin 
Pinii CHOWDHBT t PoOBHlHPIfD MniiCE 

[21 W. B , 372 

112 — DismiBsal ofauitonCailute 

of plaintiff to pay summons costs— 
tuhitgutHilu hroujht/or tame jirojperly — In June 
1878 the plaintiffs brought a suit to establish their 
title to the property attached and for confirmation 
of possession Fending this suit the principal defen* 
dant died, and the plaintiffs applied for an order to 

* •’*•»<•« <016 Court 

IS on the 
pear and 
pay the 
suit was 

' the 4th 

• a suit to 

establish their title to the same property and for 
confirmation of possession Stld that, as the first 
suit had not been dismissed upon the ments the 
plaintiffs were entitled to maintain the second suit 
DEssEsauB BHUonr c Mubli SAmr 

[I L B , 0 Calc ,163 11 C L E , 409 

113 _ Dismissal for non pay- 

ment of Court-fees— The dismissal of a suit for 
non payment of Court fees is no bar to a subsequent 
f i»t in which the relief sought is substantially the 
same Naoathai. v Pouxubami 

[I L H, 13 Mad. 44 

114. Dismissal for default in 

■navment of Commissioner s fee— Ctnf Pro 
YeduteCode (Act XIF of J8S2;. tt IB, 102 J5S 


WlllCil It was 10 l>e UlAUl iUtpUi Uu UV > vu u utt. 

dtCtiilants again for the same land Held that 
tbo ctaim was not re* judxcata SnAIE Saheb r 
Mauouei) I D B., 13 Mad., 610 

115 Dismissal of suit on do 

fault of plaintiff to give security for costs 
— Velendant precluded from pleadxng mailer vhxeh 
xties Cmf Procedure Code, lS77,i» 13, 

rot iv 


BBS JUDICATA— conftnued 

4 JUDGMENTS ON PRELIMINARY POINTS 

— eon^tneeif 

381 — The plaintiff sued the defendants on a pro 
missory note The defendants filed a written state 
ment, alleging that the note bad been obtained by tbe 
plaintiff by fraud and false representation Pre 
Tiously to the filing of the present suit by the plain- 
tiff, the defendants had brought a snit against the 
plaintiff, in which they prayed that the said promis 
sory note might be delivered up to be cancelled Their 
pU^t 1 1 that suit contained allegations of fraud and 
want of consideration identical with those contained 
in their written statement in the present suit The 
plaintiffs in the former suit (tbe present defendants) 
having failed to give security for costs the suit was 
dismissed under s 381 of the Civil Procedure Code 
(Act X of 1877) It was t ow contended that the 
defendants were estopped from plcadmg as a defence 
to the present suit the fraud and want of consider- 
ation which had been alleged by them as plaintiffs lo 
the former suit which had been dismissed Held 
that tbe defence might be pleaded, and that the ques- 
tion of fraud and want of consideration was not ree 
jttdteala within the meaning of s IS of the Civil 
Procedure Code The previoni suit had been dis- 


it 18 relieved from bearing and deciding by the plain 
tiff s default Under s 18 of the Civil Procedure 
Code (Act X of 1877) a defendant maj be precluded 
from pleading as a defence matter which u res 
Jxidxcata Qutrre— Whether a plaintiff whose suit 
has been dismissed under s 881 can again litigate 
the subject matter of the disimssed suit Rumqbat 
Ratji V Smni Mabomsb Ebbabiu 

[I L B , 3 Bom , 482 

118 Dismissal of suit "in pre 

sent form ” — Cttxl J^rocedare Code, l6?7 * 13, 
expl III — E, the purchaser of certain immoveable 
properly in esecution of a decree sued for posses 
sion of tbe same Tbe suit was dismissed ‘'in the 
form in which if was brought because tbe plaintiff 
had not filed with the plaint tbe sale ce tificate K 
subsequently brought a fresh suit Held that the 
dismissal of the iormer suit "in the form it was 
brought' did not amount to permission to sue ngsm 
contemplated by s 373 of tho Civil Procedure Code, 
and such dismissal must be regarded as a " decision " 
thereof m the sense of s 13 explanation III, and 
therefore as a bar to the fresh suit GAyssn Rai r 
Kalka Pbabao . I li. B , 6 All, 6Q5 

117 — Dismissal of suit for mis 

joinder— CiBii Procedure Code # /3-Di*fnif*af 
ofruif — Court Feet Act t 10, el »i- The pur 
chaser of certain immoveable property in execution 
of a decree sued for possession of the same The 
Bolt was dismissed “ in its present form ’ {hahaxui/al 
mavjuda') upon two groinds first, with reference 
to i 10 of the Court Fees Act (VII of 1870) that tbe 
init was nndervalned and the pi intiff bad failed 
to pay, within tbe tune fixed, additional conrt feet 
requi^ by the Conrt ] and, secondly, for misjoinder 
•The purchaser subsequently brought a second suit 
. 11 
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Held tbnt tlio (lisniisgal of the forrocr suit ivns nob 
under the circumBtaiiccs, a decision within the mean- 
ing of 8. 1? of the Civil Procedure Code such as could 
bar the second suit by way of ret judicata. Per 
Majimood, J.— The object of s. 10 .and indeed of the 
whole of the Court Pees Act is to lay doum rules for 
the collection of one form of taxation, and the rule 
that statutes which impose pecuniary burdens or 
encroach upon, or qualify the rights of, the subject 
must bo strictly construed, applies with special force to 
such provisions of the Act ns provide a penalty, what- 
ever its nature may be. S. 10 is simply a penal clause 
to enforce the collection of the Court-fees, and 
dismissal of a suit under its provisions cannot operate 
as res judicata. Also per Mahmood, J, — The condi- 
tion in 8. 13 of the Civil Procedure Code, that the 
fomcr suit must have been " heard and finally 
decided,” means that a former judgmenf proceeding 
wholly on a technical defect or irregularity, and not 
upon the merits, is not a bar to a subsequent suit for 
the same e.ause of action. It is not every decree or 
judgment which will operate as res judicata, and 
every dismissal of a suit does not necessarily bar 
a fresh action. It is necessary also to show tlrnt there 
was a decision fhially gniuting or withholding the 
relief sought. JRamnai/i Hop Chetedhrp v. lihag- 
lut JUohapufter, 3 IV, It',, Act X, 140 ; Shokhee 
Bewah v. Mehdee MunduUO W, II., 827; Bullub 
Jogi V. Narapan Lakltu, 4 Bom., A. C,, 110; Hung- 
rav Barji v. Sidhi Mahomed Ehrahim, I. L. lt„ 
6 Bom., 482 ; FatteJi Sittgk v. Lachmi Kaer, 18 B. 
L. B; Ap., 37 J Boffhoonath Mundul v. Juggut 
Bundhoo Bose, 1. L. B., 7 Calc., 214} and Saikappa 
Chelti V, Kulandapuri Nachigar, 3 Mad., P4, referred 
to. Also per MaiimOOD, J.— The words lahaisivat 
maujuda must be taken as amounting to a permission 
to the plaintlfE to bring a fresh suit ivithin tlic 
meaning of s. S73 of the Civil Procedure Code, 
and could only mean that the Jndge using them in 
his decree had no intention to decide the ease linallj', 
so as to bar the adjudication upon the merits of the 
ri<Tbts of the parties in a future litigation between 
them. The piroccdurc provided by Ch. XXII of the 
Code is not the only manner in which a plaintiff can 
come into Court for the second time to ask for adjudi- 
cation upon the merits of his rights, which were nob 
adjudicated upon on the former occasiou owing to 
some technical defect which proved fntal to the for- 
mer suit. Ganesh Bai v. Knlka Prasad, I. L. B., 
5 All., 593, dissented from, Watson v. Collector of 
Bajshahye, IS Moore’s J. J 60, and Salig Bam v. 
Tibhaioan, Weekly Notes, All., 1885, p. 171, 
referred to. Muhammad SAiiir v. Nabian Bibi 

[I. L. B., 8 All., 282 

118. Suit dismissed “as 

brougllt ” — Civil Procedure Code, s. 13. — In a 
suit in which the plaintiffs claimed exclusive posses- 
sion and in the .alternative joint possession of 
certain land, evidence was taken upon the issues 
raised ; but the Court, without discussing the 
evidence, held that the alternative claims were" ‘^con- 
tradictory,” and the plaintiffs’ claim therefore “ un- 
certain,” and accoi’dingly ordered “ that the plaintiff’s 


EES JUDICATA — continued. 

4. JUDGMENTS ON PRELIMINARY POINTS 
~ continued. 

claim, _ ns brought, be dismissed with costs.” The 
plaintiffs did not appeal from this decision, but subse- 
quently brought a suit against the same defendants, 
claiming joint possession of the same property. 
HelH that the suit was barred by s. 13 of the Cinl 
Procedure Code, the Court in the former suit not hav- 
ing reserved to the plaintiffs the right to bring a fresh 
action. Oonesli v, Kalka Prasad, I, L. B., 5 All,, 
595 : Muhammad Salim v Nabian Hibi, I.L.B., 
3 All,, 232, and Watson v. Collector of Baj' 
shahye, 13 Moore’s I. A,, 169, referred to by 
Trunniin, J. Kudbat v. Dixu 

[I. lu E., 0 AIL, 165 

118. — Striking off case for dis- 

crepnney in Btatemont—Parialion in plaint 
and deposition oj plaintiff. — A case struck off on the 
ground of discrepancy between the plaint and the 
plaintiff’s deposition cannot operate as a res judicata, 
Gpnoa Nabaiji Dash n Punohanunee Da’ssee 

e [W. B., 1864, 163 

120, Dismissal of joint claim 

on ground that liability is Beverpl—Civil 
Procedure Code, 1839, s, 2. — Vi'hcre a suit against 
several defendants for a joint juinma is dismissed on 
the ground that the jumma is several, and not joint, 
the plaintiff is not precluded by Act VIII of 1859, 
8. 2, from afterwards suing each of them severally for 
the Bcpaiute jumma, Teiokdhabbp Sahoo v, 
Bissbedbo Nakain Sahee 

[Marsh,, 418:. 2 Hay, 628 

121, Dismissal of suit for 

balance of account, no balance being 
proved. — A and his brothers made consignments of 
indigo to B, who sued A for the balance of an 
account due to ' him in respect of advances made 
by him to ,il and his brotliers, and that suit was dis- 
missed on the ground that no balance was proved 
to bo dnc, Beld that the dismissal of the former suit 
w’as not n bar to a subsequent suit by A to recover 
the proceeds of the indigo or bis share of such 
proceeds. Pukohandh Ror v. Modoosoodttb Bor, 

[W. R., 1864, 246 

122. Dismissal of suit on deed 

of sale when found to be a mortgage only— 
Befusal of leave to bring fresh stcir , — The dismissal 
of a suit on the ground that a deed put in by 
the plaintiff was a mortgage, and not a deed of sale, 
does not preclude him from ti'eating it as a mortgage 
in a subsequent suit, notwithstanding the former suit 
was dismissed after refusing plaintiff permission to 
withdraw it and bidna: a fresh suit. EAMKisro 
ShAHA r, NeMI CHHEN CHOEHAr 

[W. B., 1864, HO 

123. - Dismissal of suit on failure 

to produce evidence. — Dismissal of a claim for 
failure ou the part of the plaintiff to produce 
eviden.ee to substautiate it is of the same effect as a 
dismissal founded upon evidence, for the purpose of 
barring a subsequent suit as res judicata. 

Eao V. SuEiTA Eao , . I. L. E., 1 Mad., 84 
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Ee\ ersed by Privy Council in ZiuimiAB or PiT* 

TArnBAir c PsorEiBTOKB or Eolahba 

[I. L E., 2 Mad,, 23 : L E., 6 I. A., 200 


not 1)6 on the same cause of aetion. Sahaubo 
Pandbt t NOKfiiD Pakdet 16 "W. E., 673 

MorizooDDXBK 1. AuoossBEy 23W, E., 68 

125 Dismissal of suit on failure 

to prove same title to different property— 
f'lrtl Procedure tiode, 1S59, t S —A plaintiff’s 
failure in a former suit to establish hia claim with 
‘ ~ ^ trora which be was 

I cannot render a 

' • er tie provisions of 

■ ■ ' ■ hough the title set 

- . DoOa Bvssooieb 

1 Nawab Nazim or Bekgai . 11 "W, E., 882 

120, Dismiasalofeuitfordissolu- 

tionlbr want of proof of partnership —Smi 
for money due for lotset »» fartnenhip butxnete 
--'In 1878 plaintiff sued the defendants for moneys due 


plaintiff sued defendants for money due on account 
«f a partnership entered into ou 12th July 1876 for 
the sale of salt, aud continned down to the end of 
1878 Selit that the plaintiff, liai ing failed to prove 
in the former suit that3uy partnership existed be* 
tween him and the defendants, was barred from 
bringing the present suit Samabafdbi CnETTi 
r SnABMUOA Cqexti L D. E., 6 Mad , 47 

127. Emality of order— Cirti 

Procedure Code, iSS2, t 244 — Competenep ofCowt 
—<S Sbrongbta suit under a mortgage bond, mahiog 
P S, asubseqncnt incumbrancer, a defendant, and ob- 
tained a decree for a sale of the whole of the 
mortgoged premise^ After the decree, a compro- 
mise was effected between all the parties with the 
exception of II S by the terms of which, in con- 
sideration of the Judgment debtors (mortg^ors) 
undertaking to do certain acts, S S promised to 
exrentc hii decree against only a 3 annas 12 dams 
share of tho mortgaged premises The judgment 
debtors Imortgagora) having failed to carry ont 
— _ c « ,1 „ .,1 

, ■ . ■ s 

• ■ • he 

was no party, lue ououruiiialu J uu^e, uy aii uiulc of 
the 7th ^ptember 18S5, held that under the agree- 
ment 3 S was entitled to sell only a 3 anuas 12 dams 
share of the mortgaged premises, which was accord 
ingly directed to be sold. That order was not 
appealed against, but subsequently m March lt86 
Ton. IV 
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Court was competent to make under e 241 of the 
Code of Civil Proceduie, and, by reason of that 
order not being appealed from, it became final 
Basudso Kabaik Siyon v Seolojt Siyan 

IL L E , 14 Calc , 640 

128. • ■ - Decree against mortgaged 

property— Ltahthfp of judgment debtor to arreet 
under euth dterte— Principles oj res judicata 
applicable to execution proceedings — A decree 
cannot be extended in executiou bcjoud the real 
meaning of its termg A decree obtained on a inort* 
gage dueled that the judgment debtor should pay 
the snm adjudged ont of the piMperty inortgaf-ed 
After executing the decree against the mortgaged 
property, ’ . ” ’ . 

execution i _ - 

A notice • 

cause wh, ^ . 

ceeded with. ^ 

intimation o , 

his person. 

ao order wa 

the order w 

did uot pay the process fee Subsequently a fresh 
application was made for execution against the 
person of the juilgment-debtor Reid that the 
qncstioi as to the personal liability of the judg- 
ment debtor to satisfy the decree was not con- 
cinded by the order made m the previous exeeu- 
tion proceedings for exeeotion to lunc against his 
person The order would have operated as a res 
judicata if the judgment debtor bad been called upon 
to contest the right claimed by the decree-holder to 
hold him personally liable under the decree, and had 
then failed lu his contention to the contrary, ot 
allowed the judgment to go bv default The order 
was res judicata as to the legal possibility of further 
exccntion m. terms of the decree, but not as to the 
speciol construction which the judgment creditor 
sought to impose on it BcoAy i ItAUCnAvnsA 

DarMOATA - I D E., 11 Bom , 637 

j 29 Application for execution 

struck off in consequence of non payment 
oftalbauo — Cttii Procedure Code, st 153 and 
647 ~Ctril Procedure Amendment Act (VI of 


11 L 2 
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£ES JUDICATA — continued. 

4. JUDGMENTS ON PBELIMINAEY^ POINTS 

— concluded. 

this second order was an order under s. 15S of the 
Code of Civil Procedure deciding the application for 
attachment, or whether its effect was merely to 
remove the application from the file of pending 
applications without deciding it, in either cas’e no 
fresh application (being of a precisely similar nature) 
Was entertainable, though in the latter case pos- 
sibly the former application might be renewed. 
PflEKTT V. PlETHI PAI SIKGH 

[I. Ii. R., 16 All., 49 

130. Striking oflf of execution- 

proceedings. — Per Edge, C.J., TYBEEUi, Knox, 
Beaie, Bdekitt, and Aikmak, JJ . — When an order 
is made striking an execution case ofE the file of pending 
cases, or dismissing it on grounds other than a distinct 
finding that the decree is incapable of execution, that 
the decree-holder’s right to get the decree executed 
is barred by limitation, or by any other rule of law, 
or on some similar ground on which the application 
,has clearly been dismissed on the merits, whether the 
word “dismissed” or the words “struck off the file” 
or any other similar words have been used in the order, 
the decree-holder is not barred by the force of any 
such order from presenting aud prosecuting a fresh 
application for the execution of his decree. Dhon- 
KAii Singh ®. Phakkab Singh 

[I. D. R., 15 AIL, 84 

131. Dismissal for default of 

application for execution of deoree— Civil 
Trueedure Code (1882), s. 158 — Civil Procedure 
Code Amendment Act (VI of 1892), s. 4. — The dis- 
missal of a petition for execution for default does not 
bar a fresh application, s. 158 of the Code of Civil 
Procedure being' inapplicable, since by reason of s. 4 
of Act VI of 1892 it does not apply to proceedings 
in execution. Phonhal Singh v. Phaklcar Singh, I. 
Jj, R , 15 All, 84; Sajrat Alcramnissa Pegam v. 
Valivlnissa Pegam, I. L. It., 18 Pom., 429 ; and 
Pelhi and London Panic v. Orchard, L. R., 4 I, 
A., 127, followed. Tiethasajii v. Annappayya 

[I. L. R., 18 mad., 131 

5. OBDEIIS IN EXECUTION OF DECREE. 

132. Summary order in execu- 

tion — Subsequent suit.— A. summary order rejecting 
plaintiff’s claim in an execution case to the property 
in dispute, when it bad been attaclied by a decree- 
holder, which order was not followed bj' the sale of 
the property attached, cannot in any manner affect a 
subsequent suit against parties other than the decree- 
holder brought for a different purpose and on a dif- 
ferent cause of action. BoOA KHSsOolee v. Nawab 
•Nazim op Bengal . . .11 W. R., 382 

133. ^ - Order rejecting application 

for execution of decree on the ground of 
limitation— CfriZ Procedure Code, 1859, s.5.— An 
order passed by a Court rejecting a bond fide 
application by a judgment-creator for the execution 
of his decree, on the ground that the period allowed 
by law for execution had expired, held not to be 


RPjS judicata — Continued. 

5. ORDERS IN EXECUTION OP DECREE 

— continued. 

an adjudication within the rule of res judicata or 
within s. 2, Act VIll of 1859. Delhi and London 
Bank r. Oechaed 

[I. L. R., 3 Calc., 47 : L. R., 4 I. A., 127 

134. 1 — -- Order refusing to execute 

decree — Adjudication. — An"order refusing an ap- 

^ plication to execute a decree is not an adjudication 
within the rule of res judicata, Hueeosoondaet 
Dassee V. Jhgobundhoo Dutt 

[I, L. R., 6 Calc., 203:7 C. L. R., 61 

Jeetoshue Dhhen Deb d. Fooseb Singh 

[1 Hay, 515 

135. Orders as to construction 

of decree not appealed fvova.— Application for 
execution hg defendant — Objection hg plaintiff to 
continued execution on behalf of defendant . — Al- 
though a decree does not in terms give a certain 
relief, yet if it is construed in orders passed upon it 
as having given that relief, it is not competent to the 
Court on subsequent applications to .treat those' 
orders as erroneous and put another construction 
on the decree. Venkatanaeasimha Naidh v. 
Papammah . . . I. L. R., 19 Mad., 54 

136. Application for execution 

of maintenance doovoo— Previous application., 
held to he barred by limitation.— On an application 
made in 1891 for the execution of a decree passed 
in 1870 it appeared that the decree directed the pay- 
ment of maintenance to the plaintiff annually on a 
specified date, and the present application related- to 
the period of three years from 1888 to 1891. There 
had been an application for execution in 1873. The 
next' application was made in 1879, and it . w'as dis- 
missed as being barred by limitation. p[eld that the 
question, whether the application was barred by 
limitation was not res judicata. Kijppit Ammal v, 
Samikatha Ayyau . I. L. R., 18 Mad., 482 

137. Order refusing to execute 

decree — Attachment without sale — Transfer of 
Property Act (IV of 1882), s. 67 . — ;The plaintiff, 
a judgment-creditor, had in the High Court obtained 
a decree against the ri ef endant, whereby it was ordered 
that the defendant should pay to the plaintiff a sum of 
Rl,68,123, and that the said sum should be a charge 
on certain immoveable properties situated in the mo- 
fussil and specified in a schedule to the decree. In 
August 1894 the plaintiff obtained an order for 
transfer of the decree to a mofussU Court and sent a 
copy of the decree for execution there. He obtained 
in that Court an order for attachment aud sale of the 
property, but that order was reversed on appeal in 
May 1895, the High Court holding that the properties 
could not be sold in execution of the decree, but that 
a separate suit must be brought under s. 67 of the 
Transfer of Property Act. The plaintiff then applied 
to the Court that passed the decree for an order for 
transmission of the decree to the mofussil Court 
with a view to execution. That application was 
refused by Sale, J., who held that the decision of 
May 1895 was conclusive as to the plaintiff’s right 
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'HSS JUDICATA — contxnued 

5 ORDERS IN EXECUTION Ot DECREE 
— conUnued 

to attach tbe property aa distinct from a sate ta to 
sell it except after a suit under s 67 of the Transfer 
of Property Act Held on appeal (reverBing the 
decision of SaIpS J ) that the application was not 
QoxrEi Sunkuke Paitdat i Aehot. 
SEBWAEt Uabee I. D B , 26 CeIc 4 262 

138 Order refuaing'tO’ award 

mesne profits under decree— i’roeeedtn^a ti* 
execution — Held by the Full Bench that the law of 
res judicata doeshot apply in proceedings tn exeou 
tion of decree Held therefore by the referring 
Dench where on an applicatio 1 for the ezecutMm of a 
-decree the ijnestion was raised whether the decree 
awarded mesne profits or not and the Court exe 
cutiQ^ it determined that it did not award mesne 
profits that such deteinunation was not final but 
such question was open to re*adjudicatioa 01 a aubse 
■^ent application for execution of the decree Ru» 
EuABl V Rau Eibpae SBretrs 

' [ID R , 3 AD , 141 

189 Refusal to execute decree 

T>, , ^ 4 r J 


objections the Court executing the decree the Sab 
ordinate Judge allowed and refused to execute the 
decree On appeal by tb'e decree holder the Distr ct 
Judge disallowed all tbre^such objections holdino 
that the decree should be executed and remandeQ 
the case for that purpose When the case came baclt 
to the Subordinate J ndge the juditment debtor a^aiu 
raised the second and third of such objections, but 
*■ ifaem ou 

Tetermioed 
ludgmeot 

ueuio lue su Lessui oi sucu u siiici o uu^e ordered 
the Subordinate Judge to determine all three such 
objections Held that such succeeding Judge could 
not re open such questions his predecessor baling 
already finally determined them and Ins predeces 
lor s order so tar as s ch applicat on for execution 
of the decree was concerned was final BAi.j.iBo 
Sqakkab t Nabain SiaoH I D B , 3 AU , 173 

140 Refusal to execute decree 

BB being barred — Application for eier«f»on vf 
decree subseguentlp made — hen a Court upon an 
application for execution has decided that the exf 
cation 13 barred by limitati n and that order has 
ngbeeu 
mbse 
decree, 
ABixt r 

ROUSSH Chukdeb Bchdopadhta 

p. L B , 0 Calc., 66 11CI..B.,146 
See Mobodi, Pebshad Dxenit c Obija Kaht 
I ABlBi I Xi. B-, 8 Calc , 61 

[LB.,8DA,123 UCI..E,,U3 

14L Cttil Hroee 

^ure Code (Act A of 1877) t 13 (Act Till of 
J859^, s S —Die decision, by a competent Court, 


BBS JUDICATA — conhntied 
6 ORDERS IN EXECUTION OP DECREE 
~bonttnued 

tl at an application for the execution of a decree is 
barred by limitation has the effect of res juiic-ota 

■* ’ ■11 


attachment was raised on the intervention of a third 
person The plaint ff then brought a suit to eitab 
lish hu light to attach the houses and obtained a 
decree on the 28tli February 18 1 An appeal was 
made and the suit was finally dec ded m the 
plaintiff’s fat our in April 1873 After the pUintiff 
bad obtained b:s ongioaf decree and while the appctl 
was pending be applied for the sale of the houses 
in execut ou ou the SOth November 1871 and sub 
seqaently made three other applications within three 
years of each other the last of wh ch was dated the 
30th October 1876 The Court rejected this last appll 
cation on thc28tb November 1876 on the grouud that 
the execnliOQ of the decree was barred as more than 
three years had elapsed between the first and second 
sppheat ous 1 1 e the applications of the 16th April 
1868 and 8Cth November 1871) The plamtiff 
appeaed against the order but his appeal was 
rej cted because be bad fuled to produce with it a 
copy of tue order appealed against The plaintiff 


being res judicalo On appeal the District Judge 
reversed that order and allowed (xecution On 


which terminates in a decree as defined by s 241 of 
tbp Cl 11 Procedure Code (Act X of i877) and ii 
therefore a suit within tho meaning of the Code 
Uanxcrath Badbabdat t Veukatbsh Ootikd 
SBABBKoa I D B, 6 Bom , 64 

142 Order- construing decree — 

Order as to possession and meine profts—Bubse 
quent suit for possession —Certain lands having 
been divided under a batwara between A and B 
who tr^ether took one portion and C, who took the 
remainder A in 1817 mortgaged his share to B under 
a usufructuary mortgage In 18al a diipate arose 



( 7603 ) 


DIGEST OF CASES. 


( 760i ! 


BES JUDICATA —continued. ■ 

5.‘ OEDERS IN EXECUTION OF DECREE 
— continued. 

mention of the 51^ bighas being made in the decree. 
In execution of the decree, wasilat in respect of 
a moiety of the 51^ bighas was allowed, an objection 
by the defendant to such wasilat being charged 
having been overruled. In 1878 B sued to recover 
possession of the moiety of the 51^ bighas which 
had been talcen by A under his decree. BLeld, that, 
in rejecting the objection raised by B and allowing 
wasilat in respect of the ol-l bighas, the Court had | 
interpreted the decree passed, and declared that 
under it possession of a moiety of the 5 '■ ^ bighas 
had been decreed and given to A, and that the suit 
instituted in 1878 was therefore barred. Sold also 
that this matter, having been decided under s. 11, 
Act XXIII of 1861, between the parties in execution 
of a decree, could not be made the subject of a suit. 
Kaiti Mukdui V. Kader Nath CHHCKERBCTir 

[6 a L. B., 215 

143. Civil Procedure 

Code (Act XIV of 1882J, s. 230 — Limitation — 
Vatandars Bombay) Avt, III of 1874, s. 10 —Col- 
lector’s certificate . — A decree of a District Court, 
dated 5th October 1883, declared the plaintiff to be a 
hereditary deputy vatandar of a certain deshpande 
vatan vested in the ancestors of the defendant as 
hereditary vatandars, and that the plaintiff, as such 
deputy, was entitled to receive a certain sum annually 
out of the income of the vatan. The decree did not 
explicitly deal with the claim to future payments 
■ then set up by the plaintiff as hereditary deputy 
vatandar. The plaintiff received moneys from time 
to time under the decree until 187 5, but he neglected 
to have himself registei’ed as a representative 
vatandar under Bombay Act III of 1874(, s. 56. In 
1875 he made a claim for certain atTcars of the 
allowance w'hich he alleged to be due under the decree, 
and he attached certain moneys out of the income of 
the defendant’s vatan. The Collector issued a 
certificate under s. 10 of the Vatandars Act (III of 
1874) for the removal of the attachment, and the 
attachment was accordingly removed by the Sub- 
ordinate Judge. The plaintiff appealed from the 
order of removal, but the Appellate Court confirmed 
that order. On second appeal to the High Court, it 
was held on 23rd June 1879 that the lower Courts 
were right in raising the attachment; that the Civil 
Courts had no jurisdiction to register the plaintiff as 
a representative vatandar, and that the Collector was 
the p;opcr authority to be referred to. Thereupon i 
the plaintiff applied to the Collector to cancel the | 
coiiificiitc which had removed the attachment, and , 
to register him ns a representative vatandar. The I 
Collector rejected the plaintiff’s application on Rlsb i 
March 1881. In 1881 the jdaintiff presented a fx’csh | 
darkhast to attach the same vatan property in virtue i 
of the said decree of 1863, but the application was | 
rejected as res judicata by both the lower Courts, ' 
They held that the certificate of the Collector, winch 
remained uncanccllud, operated as a bar. On second 
app(al to the High Court, — Held, reversing the 
order of the lower Courts, tlrat the decree was one . 
capable of c.xccution. Held, as regards the Collec- 
tor’s certificate, that under p. 10 of the Vatandars . 


BES JUDICATA — continued, 

5. ORDERS IN EXECUTION OF DECREE 
'' — continued. 

Act (Bombay), III of 1874, the certificate was 
exhausted in operating on the execution which it 
stopped, and that the lower Court -ought to have 
dealt with the case apart from that certificate. 
Gopah Hahmant Deshka r. Rondo Kashisath 

[I. L. B., 9 Bom., 328 

144. - — Withdrawal of application 

for exeeiitioA — ILffect of such withdrawal . — 
Orders in executiou proceedings, if not appealed 
from, are binding on the parties' to the suit in all 
subsequent proceedings in that suit, on principles 
analogous to those of res judicata strictly so called. 
It is therefore necessary to constitute a bar that 
there should be a hearing and final decision. Where 
an application for execution is allowed to be 
withdrawn, the matters in , dispute are not heard and 
decided. There is therefore no res yH(ftV(77n. Hari 
Ganesh r. Yamhnabai . I. L. B., 23 Bom., 35 

145. — Principle of res judicata as 

applied to execution-proceedings — Chit Pro- 
cedure Code, s. 373. — Where a judgment-debtor, 
being entitled and having an opportunity to plead 
s. 373 of the Code of Civil Procedure as a bar to 
execution of the decree against him, neglects to do so, 
and the application in respect of which such objection 
might have been taken is entertained by the Court 
and orders passed thereon, the principle of res judi- 
cata will apply to such proceedings, and the 'judg- 
ment-debtor cannot at a subsequent stage of the same 
execution-proceedings object that such previous ap- 
plication for exccrition ought, in fact, (o have been 
held to be barred by the operation of s. 373 above- 
mentioned. Sheb Singh r. Data Rah 

[L D. B., 13 All., 664 

,See Kishan Sahai v. Adadad Khan 

[I. D. B., 14 AIL, 64 

146. -- - - Orders disallowing objec- 

tion to party representative— Ctr?7 Procedure 
Code (Act XI V of 1SS2J, ss. 13 and 244. - O brought 
a suit against I for the establishment of her rights 
ns purchaser of certain immoveable properties sold in 
execution of a decree obtained against I and for 
possession of the same. After the settlement of issues, 
but before the suit was fin.ally disposed of, 7 died, 
and liis brother J was made defendant ns his lo^il 
ropresentative. J consented to the suit being tried 
on the defence raised by I and upon the issues 
already settled. The suit was decreed, it being held 
that G was the purchaser. In c.xccalion of this 
decree, in which G sought to obtain possession, J 
objected that he was entitled to a half sliaro of some 
and to the entire sixteen annas of the other properties, 
and that his brother 7 had no right whatever in the 
s.amc. This objection was disallowed by the Court 
cxceuting the dcerccou tho ground tlmt it bad not been 
raised in tlic original suit, and that, as tlic decreojiad 
been passed in the presence of tho party then object- 
ing, he was not entitled to urge it. Tliereui»on J 
brought a suit against G to estahiish his rights. 
The defence was that the order passed in the cxeeti- 
tion-proceedings, dis.allowing the plaintiff's objection. 
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BSS JUDICATA — continued 

5 ORDERS IN EXECUTION OP DECREE 

— concluded 

waa a bar to the suit naJer & 13 ted s. 244 ot ifae 
Civil Prccedure Code " Seld that the order disallow 
mg the plaintiS s objection did n t operate as 
judicata under • 13 of the Civil Procedure Code 
2he JJelit and Zondun Bank v Orckard^ 2 I^B B 
Calc 47 L R , 4 I A 127, relied on Held also 
that this ordei tv as no bar to the suit under a 244 o£ 
the Civil Procedure Code ^^unot 2 all Kh an y 
Shathi Bhosun Buicae 7 i H > 6 Cole 777 8 C 
Jj R 1 7 followed Goobmoni DihcE t» Jeatrr 
Chaitdei Atohikaei I L Il.» 17 Calc , 67 

147 Order la execution pro 

ceedings tNat deed "waa valid— 5ale of i,oo 
plots of land hp one tale deed — UaNdiCy of deed 
qvetUoned tn dispute asio o«e of the plots — Sub 
Sequent dispute as to second plot tncttHded *n deed 
— Question of laltditp (f deed again raised— 
Orders in execution proceedings Aow far jinal — 
Cie»Z Prt/cedare Code (Ad XIV <f J-'62), tt J3 
and 233 — The plaintiff purchased two distinct plots 
of land (A and B) from one G by a deed of sale 
dsted 80th Septe nber 1 8 r 5 In 1884 la execution of 
a decree against O, plot A was attached and sold as 
his property and purchased by the defendaot The 
plaintiff did not intervene and at that time took no 
iteps to establish his alleged right to this land In 
1886 the defendant obtained another decree agAinst 
G, and in execution attached plot B The plaintiff 
intervened and claimed the property attached as his 
own under the sale deed of Otli December 1875 
The defendant dispnted the sale, but the Court found 
in fai our of the validity of the sale deed and allowed 
the plaintiff's claim The defendint didiot file & 
suit to set aside this order The plaintiff then fil»d 
a suit to establish bis title to plot A, relying on his 
sale deed of the 30th December 1876 The defendant 


6 CAUSES’OP ACTION. 

148 Natiire of cause of action— 

Ollipafton to disclose title — A plaintiff’s cause of 
action 19 a very different thing fnm bis title, the 
one being something done contrary to his interest 
whirh obliges him to seek, the aid of a Conrt of 
Justice, the other being the preof that that something 
affords him a a slid ground for relief Dchsab Bibbs 
r SUAXTB Bobktouax . 15 W, B., 168 


BDS JUDICATA— continued 

6 CAUsEs 01 ACTION— continued 

I 49 Identity of bases of claim 

— Dtifliiis'il of cldim on failire to produce etidence 
— ^Where the relief sought for in respect of certain 
property m a smt is different from the relief sought 
for ID respect of the same property in a prior suit 
(between the same parties or their privies) but the 
title on which the relief sought for is based is the 
same in both suits the dismissal of the former suit 
for failure to establish such title is a bar to the 
second suit Biu Bao c StraxA Rao 

[ED B,lHaA,84 
8 C on appeal to Pnvy Council, Zauihdab Op 
PATTAPUBAM r PBOPfilETOua ei-p KOIANKA 

[I L R., a Mad ,23 L E , 6 I A , 200 

160 Difference in rights on 

which claim is made-^Omiseion to aisert everg 
title — ^Act VIII of 1859, s 2, dees neb require a 
plaintiff at once to assert all his titles to property, or 
to be thereafter estopped from advancing them. The 
maxim Nemo bis vexari dsbet m eddem causi, can 
not apply where the right on which the second suit is 
brought 13 not the same as that asserted m the former 
suit Sadata PHi.Ai r CntBin 

[I L. B , 2 Mad , 352 

15D OmiBslon to decide part of 

case— Suit n» to part of case raised m former suit 
—A plaintiff is bound to raise every title na which 
he can succeed and to obtain a decisi n upon every 
part of hia case and if it is found that any part of 
the case which he made has been neglected by the 
Court 1 Inch tried the suit be is not at [iberty to 
bring a fresh suit in respect of such part. Subs 
ebistoBibwas I Jot Ksisxo BiawAS 

l24:W R,S04 

162 Obligation to assert every 

title— Heserration of right — A litigant is bound to 
disclose alibis titles at once He cannot be allowed 
to keep back one and then years after to bnng a 
fresh suit on the ground that he had stiil a right tn 
reserve Bbojo LAtn Bor e Khbttur Nath 
MWPB 12 "W B., 65 

Dpdsab Bidbb c Shabib BTTBKirnJAr 

[16 W R,168 

I53 Cirtl Brace- 

dure Cole, s 13 expl IT — Hem corpui, aha caurf 
pefendt — In 1876 i( s led N and others to recover 
certain lands alleging that he was the karnavan of 
their tarwad an 1 that the lands were granted to 
them for maintenance under an oral agreement. 


1877, refers to the title litigate 1 in the former suit 
as disimguiibed from the relief claimed llTiere 
eeveral independent grounds of actum are available, 
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JUDICATA — cotiltnued. 

6. CAUSES OF ACTION— con/tH«erf. ' 

a party is not bound to unite tlicm all in one suib 
tbough he is bound to bring before the Court all 
grounds of attack available to him with reference to 
the title ubiclv is made the ground of action. An- 
XUNNI f. Ktjnjusiu I. L. B., 7 Mad., 264 

164. Civil Frocc- 

dure Code, 1882- SuH Jorlond based on phiintijps 
title — Freviaus suit as lessor— Omission to make 
title a ground of attack in previous suit - No 
denial plaintilf s title as landlord — Maintain- 
alilitt/ of suit. — In a previous suit, brought in 1890, 
plaintiff had sued for the recovery of certain land 
which he alleged to have been let verbally to the 
defendants in 1886. Defendants denied the verbal 
letting, and pleaded that they held the land from 
plaintiff’s predecessor under a written agreemont 
of 1876. I'hc Court passed a decree in plaintiff’s 
favour, holding that the lease under the written 
agreement had expired prior to 1886, and that the 
subsequent enjojment of the land was under a 
verbal agreemout. No steps were taken to execute 
that decree. Plaintiff now sued defendants for the 
recovery of the same land, together with arrears 
of rent, basing his claim on the same written agree- 
ment of 1 876, and also on his title as owner thereof. 
The District Court held the claim on the written 
agreement to be res judicata, and that plaintiff 
could not now sue upon his title, ns that should have 
been made a gi-ouud of attack in the former suit. 
On appeal to the High Court, — Iletd that, inasmuch 
as plaintiff’s title as landlord was recognized in the 
suit of 1890, the defendants could not have acquired 
a prescriptive title as against him in 1898, when the 
present suit was filed ; and that plaintiff was there- 
fore entitled to recover the land upon his title 
independently of any letting by him to the de- 
fendants. That the claim for- arrears of rent under 
the ^Id written agreement was res judicata by 
reason of the former suit, but that plaintiff’s omission 
to sue on the strength of his general title in the 
former suit was no bar to the present suit, inasmuch 
as his title as landlord had never been disputed. 
Zamortn of Calicut v. Narayanan Mussad, I, L. 
S., 22 Mad,, 323, referred to. Kutti All r. 
Chindok . I. L. E., 23 Mad,, 629 

165. — ; Dismissal of suit for pro- 

prietary rigllt to land — Subsequent suit for pos- 
session of portion of same land as planter of the 
trees on it. The dismissal of a suit in which the 
plaintiff had claimed a proprietary title in certain 
land held not to bar a subsequent suit in which he 
prayed for a declaration that, as planter of the trees 
and constructor of a tank in a garden forming a 
portion of the land, he was entitled to retain posses- 
sion of the garden, and tank. GOSHAIN JUQOO- 
POOEEE V. Bibhen Dyai Chund • . 2 Agra, 32 

150 . Dismissal of suit on demise 

as continuation of prior demise— Subsequent 
suit on prior demise. — In 1883 plaintiff sued to re- 
cover certain land from the defendant on a demise of 
1856 which he alleged was a renewal of a prior 
demise of 1835. The suit was dismissed on the 


EDS JUDICATA — continued, 

6, CAUSES OF ACTION — continued, 

ground that the demise of 1856 was not proved. 
Plaintiff then sued to recover the same land on the 
demise of 1835 and on title. Seld that the decree 
in the former suit was no bar to this suit. Kah- 
DtJKNi r. KATiAMjrA . I. L. B., 9 Mad., 251 

167. Suit for land 

based on plaintiff’s title - Prior suit alleging that 
defendants held on lease from plaintiff.— In a pre- 
vious suit in which plaintiff had been a party, it had 
been attempted to assort plaintiff’s title to a piece of 
lend occupied by the defendants by proving that 
they held the same by virtue of an alleged specific 
lease. The Court had held that no such lease had 
been executed. Plaintiff now claimed the land as 
belonging to his devasom, and sued to recover it 
on tho strength of his title; he also set up the 
alleged lease once more. Seld that, though the 
question of the validity of the lease was res judicata, 
plaintiff was at liberty to sue also on the strength of 
his title, independently of the lease, and he was nflt 
estopped from so suing by the fact that the former 
suit had been based on the lease alone. If the 
relation of landlord and tenant were shown to have ■ 
existed prior to the specific lease sued upon, it was 
for tho tenant to prove that such relation had ceased 
to exist. In the absence of such proof, the relation 
would be presumed to continue, and the tenant’s 
possession in that case could not be adverse, 
ZiJiOBiN OF Camcdt r. Naeatanan Mussad 

[I. L. B., 22 Mad., 323 

168. Suit for same property on 

different cause of action —Civil Procedure 
Code, JS59, s, 2.— The plaintiff sued to recover cer- 
tain land, on the gi-ound that he had been forcibly 
dispossessed of it by the defendant. As the plaintiff ^ 
did not prove the alleged dispossession, his claim was 
rejected, but the Court suggested that he might 
recover in a fresh suit, treating the defendant as a 
trustee, and offering to make certain payments^ to 
him. The plaintiff then filed a fresh suit, framing 
it in the manner indicated by the Court. Seld that 
the latter suit, being based on a different cause 
of action from the former, was not barred, and that 
the question at issue between the parties was not res 
judicata. Bisto Shankae Patie v. Eamohah- 

Raghunath Jahagiedae 

[8 Bom., A. C., 89 

169. — — Civil Pro- 

cedure Code, 1859, s. 2 — Periston as to nature of 
document, — In 1864 the original plaintiff, L, as 
heir of F, brought a suit against J (the guardian of 
F), A, B, and C, to recover a piece of land. The 
suit was rejected, as it was proved that (though the 
plaintiff was the heir of F) F’e guardian had 
mortgaged the land for necessary purposes to C, the 
two defendants A and B being merely tenants of C. 
The plaintiff then sued C for redemption of the 
mortgaged premises. Seld that the second suit was 
not barred under s. 2 of the Code of Civil Procedure. 
Seld also that the fact of the document under 
which C held the land being described in the Court’s 
judgment in the earlier suit as an instrument of sale 
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was not cottcluBive in the eecood salt as to the real 
nature of the instrument Vaixabh Ubitia t 
Kama . 9 Eom., 66 

IQO Suit Uy sons to set aside 

alienation by widow as guardian— JFomer 
«ut^ toidoto a^aingt purchaser —-^heTt the 
mother and guardian of minor sons had once sued 
a certa n party in order to set aside certain kobalaa 
hy which she had conveyed away to him the pro 
perty of her late husband on the ground that 
her action mayJiave been injurious to the interests 
of her sons^ and the said suit had been thrown 
out by the Judges, and the ions subsegnently 
brought another suit with substantially the same 
object in view, but making the mother a co»defeii 
dant with the original defendant , — Held that the 
validity of the kobalaa having once been decided, 
the only ground on which the subsequent suit could 
lie would be that the mother had, in giving the 
kobalas acted collusively with the defendant, of 
which, however, there was no evidence whatever 
Gtjnqa Hau SapeooKbah e PAKOn COWBS* 
PobAhaeie 25 W R , SQ6 

181 Decision aa to genuine- 

uess of document— Ciiti Procedure Code, 

9 d—Co definionU -A former judgment in which 
a certain oocument has been held to be genuine 
between a third person as plaintiff and the present 
plaintiff and present principal defendant as defeo* 
dants was held to be conclusive in this suit on the 
point of authenticity of the document ihough not a 
retjudicaia under s 2, Act % 111 of 185x, m other 
respects Kiiny Fessad Ssnr CBOwpasT » 
M0HB9B CHtiBPBB BQUTtAoSAnjBE I Hay, 430 

162 Sanchon for 

forger}/ i» rested of document m another euU — A 
former decision in a civil suit in which the issue was 
the genuineness or otherwise of a kabuliat, and the 
Court held that it was not genuine but added (as an 
oMer dicfetn) that the pottah produced by the other 
side was authentic does not bar the jurisdiction of a 
Civil Court in sanctioning a commitment for forgery 
in respect of the pottah Jcooirr hltssBU t Baboo 
Lal BW. R,Cr,60 

OOMANATU EoT CnOWDIfBT V BAOUOOVATn 

Mirres Ilareb,, 43 "W. E,, J* B , 10 

a Hay, 76 

163 — - ■■ - ■ - Suhteguent lutt 

tn ichtch tame ^uesleon arose — Where a Court m a 
former suit agamst the present plaintiffs to set aside 


164. Decision as to validity of 

document — Hatter tn tx »«< — Defence nof rehei 
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teatamentary dispos tion The lower Court had 
decided only the latter point, and the Pnry Council 
remanded the case for determination of the former 
point. On a second appeal to the Pnvy Council, that 
Committee were about to enter upon the question as 
to the validity of the testamentary paper, when A. 
gave up the point that the paper was in any sense 
testamentary in its character, and disclaimed having 
any title under it as a testamentary douse, and the 
Pnvy Counal therefore did not decide that question 
Hied that a snbseqaent suit by A, in which he 
songbt to recover the property by settme up the 
paper as a valid will and testament, was a suit insti 
tnted without bond Jtdes and could not he allowed 
to proceed, because the nature of the paper was in 
issue in the former suit, and what was in issue must 
be taken to have been decided by the judgment 
Raohoonadha Pebta Oodya Tatbr c Kattama 
Nauchbab 10 W K , P C , 1 

S C Vmata Raobasapua Bodha Qoosoo 
Sawmt Pbbiya Oopta Tateb « Eatama Nat- 
OHiAB (Rajah o? SsmaPHOA) 

[11 Moore’s D A , 60 
Affirming S C in High Court Upaita Tbtar 
V Kataua Nacbitah 2 Mad., ISl 

166 Deed oj tale or 

mortgage— Parttet— Question decided t» former 
eutt —R obtained on the 7tb January 1862 a decree 
declanog a deed of sale in hia favour, dated the 7th 
January 185t, to be a genuine authentic and valid 
instrument The question whether the sale was 
changed into a conditional sale or mortgage by an 
agreement entered into by him with the vendors on 
the Someday that the deed of sale was executed could 
not be raised by any of the parties to that snit or 
tbesr rrpreseotaUvea la a ssit brought bg D to 
obtain proprietary possession of the subject of the 
sole in virtue of the deed and the decree Dntrspr 
vRasxDai. THW.lde 

166 iS'iii< for poeset- 

9ton under deed of gxft — Sultequent suit Ig hetr of 
donor to eet aside deed of gtfi at tnraltd — O 
executed a deed of gift of his whole property infavour 
of J J BuedforposscBSionandobtatncdadecrcc On 
the death of O, his heir sued to set aside the deed of 
gift, alleging that, notwithstanding the decree J did 
not obtain possession till after the death of O, and 
that the deed of gift was, under the Imames law, 
invalid. Held that this might have been a good 
defence on the part of G to tbc suit brought against 
bun by J, but that after the decision of that suit, it 
was not open to O to dispute the title of J, nor was it 
now open for his heir to do so. Fcrzitto All 
« JABFBEB BEBZB . 6 Xf W , 118 

167. ^ Deed of gift— 

Csctf Procedure Code, IS59, t S — Matter not deter* 
mined t« former tuil—Suit on dijjereni caun of 
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ar(ioft,~M n miit to olitain licr slinvr ot 

the i ntiri' jtroi'crly of .'f.licrArrrtiPOtHiithrr. Itwnft 
pU’ftiUtl, with roKjx'cl to n t'crlniu porlioii of tlio pro* 
pcrty, tlint J Imd ininli' H ftvrr by parol uitt lo Inn 
niiuor roo. Tlu> rase o.auie beforo f bo Court on 
Rprcinl npjK'al, wbru U wna oontomb'!! on bobalf of >U, 
Ihr nppolliinl, tlml tbo pift rvns no* provnl, niitl tbnt 
joinp ]'orl>on of tb(> property Avaa " luufb'a *’ (undi- 
vbb'tl), tile f;ift in ropnrd to it invalid. TIio If ipb 
Court refused to nlbw tbe Inst pirn, wbicb bad not 
been taken in the Court of first instaucei to be fnki » 
in njtpinl, tbe point raised beim': one of fart, and, ns 
tbe gift bud been Chtaldislied by evidruee. (iUmisied 
the appeal. 1', tbe purclinser of tlie ripiifs nuil 
intensls in /t'g K-tale of U’, n defendant in tbe 
puit, Immuht a suit ng.ainsl bis vrndor, M, and the 
jninrdian of the miner, lo otitain poreer«tou of the 
property conveyed hy the rale in nliirh property 
affected i\v the pift w.ns included, and claimed the 
RCltinc aside of tlie plft because a portion of tbe pro- 
perty conveyed by it was undivided, i/e/d that his 
suit was not barred bv .s. 2 of Act VIH of ISTift. 
1 >t.v>tA^• c. Pavoi. K Av.nr . 7 3N. W., 251 

168, ■- — ' - ,v,(,7 1(, 

cxeew/io« o/ rtlf'i^t/ratn dtcxmrrJ — Suit (ntlfr-turf- 

pxf fulfil f(f fu.iuincil per/ ere. — On 2:trd 
Alnveb 1S78 plaintiff executed lo defendant a docu- 
ment pnriortinp to be a deed of pift. In 1880 
plaiutitT sued lo caneel tbe doenment, allepitijr that 
defendant on lltb May ISSl had npreed to rircut<>a 
relc.ase, but bad not doneoo; tbnt suit wns dismi^scel 
for non-payment of duty due ninbr tlii' Court Pees 
Act. I’he plaintiff iio'v sued in ISS7 fora drelarntion 
tiiat the document "was execnled for nominal pur- 
poses and was not intended to fake effiet.” Jlrlfl 
tbnt, since tbe cause i.f action in the .suits of 16S0 
and 1687 were not the same, tlio claim in .the 
latti-v suit was not res Jiidieala. XAG.^TitAl. r. 
PoK.vDsArui . L L, R., 13 Mad., 44 

169, — A'hiV Jhr 'safHp 
ohjcct on differcnl cause of aclion— Prcision in 
jormrr suU. — Plaintiff, claiming as grandEon of one 
5 21, the only undivided brother of <Sf, Eoupht to 
recover half of the village sold by 5' to first defen- 
dant’s father in 1856; the village having been 
(ns alleged) family property, and sold witbrmt the 
consent of plaintiff’s father, who succeeded bis father, 
S 21, and not for family purposes. In a fonuer 
suit (No. 3 of 1855), brought by the plaintiffs father 
against S and J?, tbo father of the pi-cscnt first 
dofondnut, and the present second defendant, the 
paternal nephew of the first defendant, for possession 
of tbo whole of tbe family property belonging to 
him and S as co-parecners, and to rescind the sale 
to Jf, the plaint stated, amongst other things, that 
5 was imbecile ; and that the sale-deed was obtained 
by taking a fraudulent advantage of Lis imbecility, 
and that it was invalid as being made witbovit plain- 
tiff’s consent. The Court decided that S was “ both 
physically and mentally qualified fo manage and 
legally competent to deal with tbe estate, supposing 
it to be undivided, to tbo extent of his own share,” 


RES SVDlCATA-coniinucd. 

CAUKIv'i OP ACTION— con/inncrf. 

and dismissed the suit. In 18G2 the plaintiff again 
sued the priHcnl defendant for the whole of the village 
on tbe same ground oriinbecilitynndfrand. The Civil 
Court decided that the suit was bawd by the decree 
In the first suit, nnd on appeal Iho decree was 
nfliniud. ITehl that tlie iircac-nt cause of action — 
namely, tbe plaintiff’s rigid ns co-pareener to a 
moiety of the jiroperty and the invalidity of the 
histniment of .sale to pasi that right to the defendant 
- was not res Judical,,, CiiittKm MtrnAU e. 
VK;.-ttATACiif;r,r.A Pir,r.Ar , . 3 Mad., 320 

170 ^ — Eorm er Btii ton same cause 

of action— A' miVj tfalinff diJTtrenl grounds for 
ri'ihl to tuected io cffafe.— Plaintiff sued to recover 
n rami nil ari from his steji.bi other, alleging that the 
ramimlaii wa« hereditary propi-rty belonging’^ to the 
family, the sneee.«sIon then to being governed by the 
law of primozniiture ; that bis father died in 1659, 
leaving the plaintiff, defendant, and another, his 
fOiif, (be fonnrrby tbe fir.st wife, and the latter two 
I by the second wife; and that the defendant irrspon- 
i dfiit) unlawfully enjoyed the estate, white phiintiff, 
j ns the ebhvt son. bad a legal claim thereto. In 
; defence it was pleaded that the claim wnaresJudP 
I catn hy ihe ilrercc in n suit which was brought by 
j plaintiff to obtain drelaration of lii.s status ns the 
i son of bis father’s jiattaba etri, or royal wife, in 
vvliicb snit tbe plaintiff’s father was first defendant, 
nnd defendant’s mother was second defendant, and 
wherein they batb denied that plaintiff was sou of 
the pattaba slri and nilirmed that second defendant 
was first ilcfendanl's first wife, and that her sons 
were preferential lieirs to the zamindari. Among the 
points recorded was for ‘■■plaintiff to prove his status 
nnd right as alleged,” and that issue was set domi 
for (life ml ants to rebut. The .Indgo disbelieved that 
J pkaintiff was tbe Fon of bis father’s first wife, and 
i added, •* Plaintiff fuitber pleads that be is tbe eldest 
1 FOn, a portion not denied, but one which cannot con- 
J for on him the status lie now cl.aims.” The .Tudge 
dicidod that jdaintiff had failed to prove that his 
! mother was the pattaba stri, and that bo was heir 
{ to the cxchifion of second dofendaoCs sons. On 
' appeal to the Sndder Adawlat, the decree below was 
] confinned nnd the Court made the following observn- 
j tion : ‘It has been nttcinptcd at the bearing of tbe 
appeal to maintain tlic plaintiff’s right fo succeed as 
{ being the eldest son. 'i'his, liowcvcr, was not the 
f position taken in the Court belote, where the succes- 
’ sion was allowed to depend on another circumstance, 
i — namely, the mother being tbo pattaba slri ; and tbe 
' Court tbereforo held the argument to be an inndniis- 
siblc one.” Held on appeal that the present suit was 
barred by res Judicata, a different eausa to tbe 
former not having been adduced. To tbe judgment 
in Chinnai/a 2Iuda/i v, Venkata Pillai,3 Mad., 
326, after the words in page 334, “ in favour of tbe 
defendant all the objective grounds of the decision 
which have led to the dismissal of tr.c suit,” the 
following ought to bo added : *• and without the 
establishment of which the suit could not have been 
logically or legally dismissed.” Muthtt-wadsta 
1). Setattahxjthumadeta Naik . 7 Mad., 160 
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171 Suit for enhancement of 

TQnt—Suisequenl nutl for admxUei rent A 8i»t 

dismSsiied 
tlie ufce 
mt in the 

• 3a in the 

BnbBpquent smt was not the same as in the fonnw, 
and that the law of retjudtCftia did not apply iiba^ 
KuEDAnoo’^iBSA Beebes r Boodheb Beebes 

[13 W.R»317 

172 Suit for rent against same 

tenant as in former suit— D<ew»o« m fornter 
tvtl ~ A and B a ere co-sharers in a tertam talnkh to 
the extent of 7 annas and 4 annas, respectively B 
died in 1868, and m 1872 A, who used to collect the 
rents on behalf of B, b ought a amt against one of 
the 'taiya\a fui the wA oi V\ie H *innas An issnt. 
having been raised as to the extort of A'e sh»re 
omitting that of B, it was decided to he 7 annas only 
and he lot a decree accordingly In \ subsequent 
suit by <1 8 widow aoamst the same tenant for the 
Tent dno foi the 11 annas share Held that the 
decision in the former suit did not debar her from show 
ing that she was entitled to the rent dne on account 
of B’g 4 annas shaie .SnAUAUAKtssa Bebbee t 
PBBA80TOO111B ^irdab 2 C Xj R 23 

178 Claim as hexr to property 

as joint and imdivided Suhuqvent dam at 
reiermner on death of Kidotr — A a brothers son, 
m 18 17 claimed on the ground that be had title as 
I e r to the moietv of an estate prior to the other 
biother’s widow, on the plea tlat it was joint and 
undivided and that suit wns uumused lu a subse 
qnent suit accepting the decision of I8t7 and re 
arding the widow’s title to be prior to his and as 
oldiDg a life interest lu the whole estate before him, 
A claimed as heir next lu rei ersion after the eiiJow 
regarding her property as separate with a new to a 
declaration of his right as such heir to hare a certain 
alienation by the wi low (alleged by him to be illegal 
under Hindu law) set aside Sela that the two 
cases and causes of action were essentially different 
Sukkur Dyal Sieos r FuEStEsarB Dtsl ‘•xboii 
[ eW R,44 

174 — Dismissal of former suit 

to set aside assignments Sulsequent svit for 
poeses^ion hy «cer»to»‘r — C, the reversionw c* 
pectant in the life interest of a Ilindn widow, insti 
tuted a suit in her lifetime (o set aside salts of the 
estate It had drat been sold In execution of a decree 
against the widow and pnichnsed by A and then for 
arrears of rci enuo dne by A and had beta purchased 
by B bnt this suit was dismissed under Act I of 


instituted m the lifetime of the widow t the t^ject 
of that suit being to set aside the assignments of the 
Widow’s interest and not for the assertion of the 
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plaintiff 8 Tight to the reversioa Dooboa Chubv 
V Kas?y Chtjedeb Moitbee 

[MarBh , 639 . 2Hay, 848 

176 Suit to Bet aside alieaatioa 

by widow — Siibseqneni suit to recorer property 
t rei trsxoner — A widow (a life tenant of an an 
cestrnl estate) having executed an ikrar transferring 


V V, (UU u Li, a u 111 luVeiHUtel Up] ueu 10 ue 


for the reversioner, when he took up the widow’s case 
in its appeal stage to disclose his title and claim as 
reversioner as he was not competeot then tointroducc 
any pleas arising out of a new state of facts jiot 
existing 1 hen the snit was instituted Deobakel 
K oo'VAB r Ikpeejbet Koowab 12 W P,234 

178 DismiaeBl of suit to estab 

llshpIaintifTs adoption— Proeedu e Code 
* IS—Jiepreientaiion of estate by Sxndu loxdov — 
Itecroe m fatour of m lo o-^Ad0Usxon by xexioie 

T Obo f X 


by an agreement made beticen if anl 5 4 nc 
Icnowledged tbe title of S os adopted son of 1/ I 
having died a suit was brought against S by a 
tcv era oner of df to recover the estate of V Iltid 
that 5 wds estopped by the decree in the former suit 


1 PA>cnAKADAli • I IfcH„8Mad,348 
177. — - — Second suit for reatitutloa 

of conjugal rights — JDeerefrio^ execute I — Suhsf 
quenl roluniary cohab tatxon folloicet aoaxn b/ 
desertion —Satisfaeiton of decree-~Ci'il Procedure 
Corfs fl8S2^ t 13 H^usband and Kxfe —PluinUS 
obtained a decree against his wife for restitutiou 


withdrawal from cohabitation constitntes a fresh 
cause of action KssnAVALAn Girdhabeab r Bai 
Past ATI . I. D R , 18 Bom., 027 

17g Suit on bond — Fatlnre to 

prox* execution — ^uise^aeaOut/ for sntae money on 
«<cov«f — A previous suit against the aame defendant 
ca a bond haring been dismissed on the ground that 
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plaintiff had failed to prove the execution of the bond, 
defendant sued to recover the identical sum as a 
balance due on a khatta account. Reid that the 
second suit was not brought ou a cause of action pre- 
viously tried and determined between the parties, and 
was cognizable by the Court of Small Causes. 
Attghorb Nath Ghossal v, Eoop Chand MuNDtrii 

[13W.B., 97 

179. — ^4* Reed Jnadmis- 

sible as being unregistered — Subsequent suit on 
registered bond. — I, to whom the obligee of a bond 
for the payment of mobey in which immoveable pro- 
perty was hypothecated had assigned by sale her 
right thereunder, sued in virtue of the deed of sale on 
such bond for the money duc-thereunder, claiming to 
recover by the sale of the hypothecated property. 
This suit was dismissed on the ground that the deed 
of sale, not being registered, could not be received in 
evidence, and consequently 7’s right to sue on such 
bond failed. J, having procured the execution of a 
fresh deed of sale and caused it to be registered, 
brought a second suit on such bond in virtue of such 
deed of sale, claiming as before. Reid that the 
second suit was not barred by the provisions of s. 13 
of Act X of 1877.' ISHBi Dat v. Har Narain 
XjAIi . • • « X. D. B., 3 All., 33^ 

180. Dismissal of suit for 

amount due on document — Subsequent suit for 
same amount. — The defendants and two others jointly 
executed a document (A), whereby they promised, on 
the 27th April 1874, to pay to the plaintiff fl25 at 
the end of April 1 875, and also to give to the plaintiff, 
in April 1875, a certain quantity of grain by way of 
interest. Reid on a suit on the document (Kern AN, 
J., dissenting) that the suit was not barred by the 
dismissal of a suit in 1877, in which the plaintiff 
sued the defendants for a proportionate amount due 
by them under the document (A), alleging a verbal 
promise by the defendants, in November 1876, to pay 
such proportionate amount. Mhitu Chetti v Mut- 
TAN Chetti . . I. L. B., 4 Mad., 296 

181. Suit for sum due on mort- 

gage — Recisions informer suit for interest — Civil 
Procedure Code, i877, s. 13 — Sale of mortgaged 
property in execution of decree. — Certain immoveable 
property was mortgaged to S, and then sold to N. 
It was then brought to sale in execution of a decree 
against N and was purchased by R. The balance of 
the sale-proceeds after satisfaction of that decree was 
paid to N. Under the terms of the mortgage to R, 
interest on the principal amount was payable annually 
and its payment was charged on the property as well 
as the payment of the principal amount. The mort- 
gagors having failed to pay the interest annually, R 
in 1875 sued them and N and H to recover the 
interest due. It was decided in that suit that iV was 
'primarily and personally liable for the interest then 

due on the mortgage, as he had received the sale- 
proceeds of the property, and that the property 
was only liable in case he failed to satisfy the claim. 
N subsequently paid into Court the sale-proceeds 
"he had received, and R %va8 paid the same. In 
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1878 R again sued the same persons for interest, 
and again N was declared primarily and personally 
liable, on the' ground that he had not at once 
made over the sale-proceeds to R. In 1880 R 
sued the same persons to recover the principal amount 
and interest due on the mortgage, by the' sale of the' 
mortgaged property. Reid that, whateyer might 
have been the rights and relations of the parties 
so long as any portion of the sale-proceeds remained 
with AT, their position towards him assumed an en- 
tirely different character when once he had dis- 
charged himself of those moneys, and with this' 
change in the situation the ratio decidendi of the suits 
of 1875 and 1878 no longer existed, and therefore the 
decisions in those suits did not preclude R from 
bringing a suit to recover the principal and interest 
due on his mortgage from the, mortgaged property. 
Eatan Eai V. Hanhjian Das 

[I. D. B., 6 All., 118 

182. Mortgage-deed passing pos- 

session of certain parcels' of land and 
hypothecating others — Remedy of mortgagee — 
Previous decrees for rent obtained against mortga^ 
gors. — The obligee under an instrument, dated 1878, 
by which certain land was usufructuarily mortgaged 
and other land merely hypothecated to him, having 
obtained against the mortgagors decrees for rent due on 
part of the land under the terms of pattamebits exe- 
cuted by them on the date of the mortgage, no'w sue.d . 
to recover the principal and interest due under that 
instrument. Reid that he was not precluded from 
obtaining a decree by reason of his previous suits, and 
was entitled to a decree for the amount due, and 
in default of payment for the sale of the mortgaged 
premises. Nanxt v. Eaman I. L. B., 16 Mad., 336 

183. — Suit for personal decree 

against some members of tarwad — Subsequent 
stilt against tarwad for mortgage- debt, — A suit 
seeking to enforce liability for a mortgage-debt on a 
Malabar tarwad is not barred by a previous personal 
decree obtained against certain members of the tar- 
wad for the same debt. Gotinda r. Mana Vikba- 
MAN. Mana Vikraman v. Gotinda 

' ^ [I. L. B., 14 Mad., 284 

184. Suit declaring right to re- 

demption — Subsequent suit by representative for 
redemption. — ^Whore R sued for redemption and 
obtained a conditional decree, and, subsequently the 
plaintiff sued R to establish his right to the mort- 
g.aged property and obtained a decree, — Reid that 
a suit by the plaintiff for redemption was not barred 
by B. 2, Act VIII of 1859. Bhoop Singh v. Ntie- 
siNGH Eai . . . -.3 Agra, 144 

185. Dismissal of suit for eject- 

ment — Subsequent suit for redemption. — Failure 
in a suit of nimple ejectment does not bar a subse- 
quent suit for redemption, notwithstanding that the 
defendant had asserted the existence of Lis mortgage 
in the former suit. Shridhar Vainayak v NaeA- 
XAN TADAD Babaji ... 11 Bom., 224 
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180 Suit for redemption— J**«e 

as io sale of egittfj of redempiion — ««(< 
vntier a different MU for same ohjeet — Inl870the 


BATPTHA5 r EUATACBAiaDATalli KOMBIA ACH*H 

[I I. B , 5 Mad , 239 

187 Toretlosstre ti* 

the Central Provinces — By a bond dated lOtb Feb 
mary 1857 a certain village was njottgaged by one 
O to the appellants and their father as fiecnritv fora 
loan the bond providing that if I fail to pay the 
monev as stipulated I and niy heirs shat! without 
object on cause the settlement of the said village to 


the pUintifCs claim it is ordered that a decree be 
given to the pUintiffs for principal and interest and 


uiuei II puiHUHUtL ui VI icu luty were pul ib posses 
Bion an appeal by Q being rejected O toolcTanous 
steps to recover possession of tl e mortgaged property 
or a declaration of h s proprietary interest there n but 


27tb July 1865 respectively and on 12th August 
18G7 O conveyed the v llage by deed of sale to the 
respondents In a suit brought by tl cm to redeem 
the mortgage and obtain possess on of the property — 
Held tho suit was not barred by the order of the 
Civil Court of 17th July 1863 nor 1 ad the erders of 
the revenue ofheera of bth December 18W and 27lh 
July 16G5 effected sneh a transfer of any right which 
<? might I avc had to the appellants as to render the 
sale to fie respondents invalid OosTrLPSBs « 
Keipaeam 18 B Ij B , P C , 205 

188 -fitmt latton- 

Peclarafory tnorryaye decree for redemption not 
executed for 15 yrorj— In 1860 6 obtained a decree 
anthonzjng him to recover certain property on 
payment of a certain sum to the mortgagee, but not 
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declaring that S would be foreclosed if he did rot er 
wise hiB right of redemption. Mel I that S was not 
debamd from bringing a suit to redeem the same 
property in 1881 SAirr Achabi t SoMABUimBASt 

1 L E.,0Mad,Il9 


189 


, . r, T “ JJeeree for re 

demptton—Seeond suit to redeem—Cirxl Procedure 

\ bfrmo" 

gegor which declared that the mortgagee should deli 
ver up possession on payment of the sum found due 
to him not having been executed for three years a 
purchaser of the equity of redemption sued the 
mortga ee to redeem Seld that this suit was not 
oarred fav the former decree and that the plaintiff 
^s entitled to redeem Sami v Soma, undram 
/ X 6 Mad 119 approved Gan Satan^ Pal 
AaiMtnt V yarayan Piond Savant 1 L P 7 
Pom 457 dissented from Eaedthabami r Jaoa 
"•‘’■S'* I L. K , 8 Mad , 478 


190- 


— Conditional 
de ree-Fatlure of mortgagor to pay m accordance 
mxih detretu^Subsequentsuxtfor redemytton-Civil 
J rocedure Code s IS— Foreclosure- Act J 1 of 1883 
(Transfer of Property ActJ ,93 la a suit for 


aatisbed from the usufruct Btld hav mg regard to 
the distinction between simple and nsofructunry 
mortgages that the decree m the former suit only 


operate as res judicata so as to bar a second suit for 
I redemption when after further enjoyment of the 

1 by mortgagee the mortgagor could say 
I that the debt had now become satisfied from the 

usofruct Having regard to 8 93 of the Transfer of 
Property Act (IV of 1882) in a suit broigbt by 
a us ifmctuary mortgagor for possession on the ground 
that the mortgage debt has been satisfi d from the 
usufmet and m which the plaintiff is ordered to pay 
something because the debt has not been satufed 
as alleged the decree passed against such a mortgagor 
for non payment has not the effect of foreclosing 1 im 
for all time from redeeming the property The decu on 
m Oo/Bffi Zfossein V AllaPukhee Peelee 3 ^ JT 
62 treated as not binding since the passing of the 
Transfer of Property Act CAai/a v Pumn SooIA 

2 Jgra 255 and Anrudk Smgh v SA»o Prasad 
I Jt R 5 All 431 referred to. JlrnAinrAD 
SaUI UD PIK KeAX V MAlI^U LiL 

tl Ifc E. 11 AIL, 389 

1®1 ~ ~ ~ ~ — ~ Second redcmp 

ftonsuil—Kanom Rature of— Transfer of Provtrtv 
Act, St 6S 57, 92 S3— The jennn of land in 
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Malabar sued in 1886 to redeem a kauom of 1849, to. 
wbicb it was subject, and obtained a decree which 
merely directed the surrender of the land to the 
plaintifE, on payment of the kanom amount and the 
value of improvements, within three months of the 
date of the decree. This decree remained unexecuted, 
the money not being paid. The jeumi now brought 
another suit to redeem the same kanom. Seld 
that the present suit was not barred by the former 
decree. The nature of a kauom discussed. Eam- 
TTNiri V. Brahma Dattah I. L. R., 16 Mad., .366 

192. Decree for re' 

demotion — Mortgagor’s faiUtre to pag amount due 
within period fixed — Subsequent suit for redemp- 
tion — Transfer of Dropertg Act (IV of 18S2j, 
ss. 92 and 93 . — A decree under s. 92 of the Transfer 
of Property Act becomes a final decree on the expmy 
• of the time limited thereby, although no order is 
passed under s. 93 : accordingly, no subsequent suit 
for redemption can be maintained. Bamasami v. 


Sami . . . I. D. R., 17 Mad., 96 

193. Transfer of 


Property Act (IV of 1S82J. ss. 92 and 93 — Decre- 
tal money not paid voithinthe time limited — Second 
suit for redemption— Civil Procedure Code (I3S2J, 
s, 18 — Right of suit — Decree hatred by limitation. 
— Seld that a'mortgagor, whether under a simple or 
■a usufructuary mortgage, who has obtained a decree 
for redemption and allows such decree to lapse by 
reason of his not paying in the decretal amount 
within the time limited for payment by the decree, 
cani.ot subsequently bring a second suit for redemp- 
tion of the mortgage in respect of which such iufruc- 
tuous decree was obtained. G-olam Hossein v. Alla 
Riikliee Beebee,8 S. W.,62, uni Malojiv. Sag aji, 
I. L. R., 13 Bom,, 567, followed. Sari Ravji Ckip- 
lunlcar v. Shapurji Sormasji Shet, I. L. R., 10 
Bom., 46 /, I’efen'ed to. Muhammad Samiuddin Khan 

sr. Mannu Dal, I. D. R., 11 All., 386 ; Sami A chart 
V. Samasundram Achari, I. L.R.,6 Mad., 119 ; 
Reriandi v. Angappa, I. L. R., 7 Mad., 423 ; and 
Ramunni v. Brahma Datt an, I. L, R., 15 Mad., 366, 
•dissented from. Hay v. Eazi-ttd-dih' 

[I. L. R., 19 AU., 202 

194. Ejectment suit 

by mortgagor treated as suit for redemption — Sub- 
sequent suit for redemption — Civil Procedure Code, 

ss, 12, 13. — A zamindar mortgaged his estate under 
four successive instruments to the same creditor who 
was subsequently placed in possession. On the death 
of the mortgagor, his sou, claiming to have succeeded 
by the law of primogeniture to the zamindari as an 
impartible estate, sued to eject the mortgagee ; and a 
decree was pas^sed declaring what was the sum duo on 
a date 'named and how far it was binding on the estate, 
and decreeing that, on payment of what might be due 
on taking an account, the mortgagee should give up 
possession. Many years later the zamindar applied 
to the Court to carry out this decree, and a like applica- 
tion was put in by the present plaintiff to whom 
seven-eighths of the equity of redemption had been 
assigned. Both of these applications were rejected in 
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the High Court as barred by limitation, and the 
applicants applied for leave to appeal to the Privy 
Council against the order of the High Court. Mean- 
while the plaintiff brought the present suit to redeem 
the mortgages of the late zamindar. Seld (1) that 
the suit was not barred under Civil Procedure Code, 
s. 12, by reason of the pendency of the application for 
leave to appeal to the Privy Council; (2) that, as 
there was no decree for foreclosure passed in the 
previous suit which had been treated as a suit for 
redemption, the present suit was not precluded by 
the decree therein; (3) that the findings in the 
previous suit as to the amount of the debt and the 
extent to which it bound the estate were judicata. 
Nainappa Chetti V. Chidambaram Chepti 

[I. 'L. R., 21 Mad., 18 

195. — Usufructuary 

mortgage -Non-payment at the proper time of the 
tohole mortgage money — Dismissal of suit — Second 
suit for redemption accompanied by payment in 
full — Act No. IV of 1882 (Transfer of Property 
Act), ss. 92, 63.— Seld that a decree in a suit for 
redemption of a usufructuary mortgage, not being 
a conditional decree for i-edcmption under L 92 
of the. Transfer of Property Act, 1882, but simply 
dismissing the suit on the ground that the mortgagor 
had not, prior to its institution, paid or tendered the 
whole of the mortgage-money at a time authorized 
by the deed, did not have the effect of foreclosure or 
of res judicata so as to bar a second suit for redemp- 
tion, the deed expressly authorizing redemption on 
payment of the mortgage money in a particular 
month in any future year after due date, and the 
plaintiff having tendered the whole in that month 
between the dismissal of the first suit and the institu- 
tion of the second. Inman v. Wearing, 3 De, Gex, 
Si S„ 729; Marshall V. Shrewsbury, L. R., 10 Ch„ 
Ap., 250 ; Ctertis v, Solcomhe, 6 L. J., N. S., Ch., 
156 ; Collhison V. Jeffery, L. R. (1896J, 1 Ch., 644; 
Karufhasami v, Jaganatha, I. L. R., 8 Mad., 478 ; 
Nainappa Chetti V, Chidambaram Chiiti, I. L. R., 

21 Mad,, 18; Roy Dinhur Doyal v. Sheo.Qolam, 

22 W. R., 172 ; Muhammad Sami-ud-din Khan v. 

Mannu Lai, I. L, R., 1 1 All., 386; nn5 Got am 
Soosein v. Alla Rukhee Beebee, 3 N. W., 62, 
referred to. Say v. Raziuddin, I. L, R,, 19 All., 
202, distinguished. Dokdh Bahadhb EaI' «. Tee 
Haeaih Eai . . I. L. R,, 21 AIL, 251 

196. = O mission to 

direct foreclosUre—Neglect to redeem — Second suit 
to redeem — Sindu family — Suit by manager in his 
own name— Representative charactei — Practice — 
Parties — Civil Procedure Code ( Act XIV of l'^82J, 
s. 50. In 1856 V, a member of an undivided Hindu 
. family, sued the defendants, and obtained a decree 
for the redemption of certain immoveable property, 
but the decree was never executed. At the date of 
that suit V was the manager of thefamilj', consisting 
of himself and the plaintiff N wlio was then a minor. 
The decree did not provide for the foreclosure of the 
mortgage in the event of V failing to redeem. In 
1878 N brought another suit to redeem the same 
. property.' The lower Court held that, as the former 



{ 7621 ) 


DiOE&r OP CASES. 


( 7622 ) 


EES JUDICATA— co«f»nued. 

G CAUSES OP ACTION — continued 
decree did not direct foreclosure, the relatitai of 
mortgagor and mortgagee continued between the 
parties, and that the pUi itiff’a suit was nob barred 
by the formerdeerte ihe defendant appealed Meld 
(PlSHET, J , dissentienfe), reversing the decree of | 
the loft er Court, that the plaintiff s suit was barred ■ 
A decree for redemption on the dufaulb «f the | 
decree-holder to pay the money declared to he dne 
within the time hxed by the decree or if none be ' 
fixed, within the time allowed by the law for the 
execution of the decree, operates as a Judgment of 
foreclosure, and debars the mortgagor from after 
wards bringing a second suit to redeeta the came 
property. Gan Satant BAL Satakt i Nakatah 
Dbosd Satast . . 1. Ii. E., 7 Eom , 407 


197 . — DismiBBal of former enit 

for rent of portion of estate— Suit to eeiah- 
lieh propTietari right to whole ettafe —The dismissal 
of a suit for the declaration of plaintiff a nght to 
receive rent from a tenant of a portion of an estate 
cannot be pleaded as an estoppel In a suit to estab- 
lish plaintiff’s general right as proprietor of the 
whole estate Kisheit DnuN Ncndeb n. Umookto 
Pout . . eW E.,461 


198.- 


- Dismissal of suit for rent 


— StiJtejweat imtfor poitftion — A suit for rent, 
in which the sola defendant denied the plaintiff’s title, 
alleging that S and J. were bis landlords, having 
been dismissed on the ground that the plaintiff had 
failed to prove bis title, another suit was brought by 
the plaintiff against A, B, and C for possession 
Meld that the suit was barred under s 13 of the 
Civil Procedure Coda, 1882 Gopai Dass t» Oopi 
Nats Siboab . . . 12 C. D. E. 38 


jgg — — Cittl Proceilvre 

Code (An Sir of 1SS2J t 13— Suit for rent- 
Halt for eetabliihment of title —A decision lu a suit 
for rent brought by a plaintiff against a person who 
is allege I 'to have been his tenant in respect of 
certain land does not operate as res judtcala in a 
subsequent suit brought by the same plaintiff for 


EES JUDICATA— conftflueJ 

6 CAUSES OF ACT10N-eonfin«ed. 
and gave a declaratory decree as to his nght to 
enhance, such decree is deculve of the nght in a subse- 
quent suit for enhancement of the rent of the same 
tenure founded on a valid notice. NoppEBcninmEB 
Pato CsowDBT I PoptaoiT 

[12 B. L. E., P O., 63 : 19 W. E , 176 

Rakhaii Doss Bose t Oolam Suewar 

[2 W B., Act X, 69 

202 Former suit in 

which right to enhance wasdeclared —The plaintiff 
ened to enhance the rent of the defendant's bolding 
Id a former suit between the parties which the de- 
fendant had brought to determine the plamtiff s nght 
to enhance, it was held that the plaintiff was net enti- 
tled to enlmnce Mel f that the decision in the former 
caso was rightly admitted as conclusive evidence in 
the present cose as to the plamtiS’g right to enhance 
MaKICK SniGH r PlRTHKE ‘tiKOn , 6 IT. W., 103 

SBEEDHpasDRT ChOWDUT I MUDDUK KOOWAB 

JHA . - 1 W E, 128 

203 — t)eclaroftnn of 

right t» suit for enhancement —Where a Miinsif, m 
a suit for enhancement^of rent, found that the 


aUbougb not forming a portion of the first decree, 
was biadiog in a second suit for esbaneement of rent 
Ekaetoouab r AUEEB DuEsn alias MonSEOOL 
XAH 26 TV. B , 226 

204. Suit for khag possession. 

—The plaintiffs as talnkbdars, brought a suit against 
their tenant M for recovery of rent at enhanced 
rates of land held hy him, as to tuo cottahs of 

—1 I.A Aon tbev wpi-b n.|i4 nV I , 1 ,.1 1 ^ 


.. .. 

[3 C.'W.ia.,200 

200. Suit for enhancement of 

rent— Suit for rent of succeeding years — A decree 


preclude a comparison of the rents paid by actual 
cultivators for the jrar in respect of which the 
Bvcoiid enhancement was made OosoA Pebshad 
t ButHEO SiAQU . ■ • 3 Agra, SIO 

201. — — ■ Procedure 

Code, s 2 — Deelaratorg decree —ii here in a suit 
for enhancement of rent the plaintiff failed to proto 
notice of enhancement, but the Court enquired into 


years m possession and had erected a bouse without 
any opposition from the plaintiffs, they had no nght 
now to sue for khas possession. Held that the suit 
was not barred bv s 2, Act VIII * f 1869, and the 
plaintiffs were entitled toa decree for kbai possession 
bASBAS CnCJTOBR OnOSB f HCRBlSn ClICIfDBR 

UaxbRJBB . 10 B Ii. B., Ap , 6 : 18 TV. It, 19 


( 7623 ) 


DIGEST OP CASES. 


( 762i ) 


HES JUDICATA — continued. 

6, CAUSES OF ACTION— conitwMfifZ. 

206. Suit for declaratory decree 

— Civil Procedure Code, 1877, s. 13 — Dismissal of 
suit for declaratory decree and to have deed set aside 
— Subsequent suit for possession with respect to 
same property and to set aside same deed. — In Dec- 
ember 1878 B, a Hindu widow, in possession by 
way of maintenance of a certain estate, of which R 
owned one-third, and P, B, and S one-third jointly, 
made a gift thereof to R. PL died in* January 1879. 
In February 1879 R and P, B, and S joined in suing 
If for a declaration of their proprietary right to two- 
thirds of the estate and to have the deed of gift set 
aside. The Court trying this suit treated it as one 
for a mere declaration of right and dismissed it with 
reference to the provisions of s, 42 of the Specific 
Belief Act, 1877, on the ground that the plaintiffs had* 
omitted to sue for possession, although they were not 
in possession and were able to sue for it. In November 
1879 R and P, B, and S again joined in suing PL. In 
this suit they claimed possession of two-thirds of the 
estate and to have the deed of gift set aside. Held 
by the Full Bench (reversing the judgment of Peae- 
Son, J., and affirming that of OiiDeieed, J,') that the 
decision in the former suit was no bar to the deter- 
mination in the second suit of the question as to the 
validity of the^eed of gift. Ram Sewak Singh v. 
Nakcheh Singh . . I. D. R., 4 All., 261 

206, Suit for /declara- 

tion of title — Subsequent suit to recover arrears — 
— Deshpande vatan — Suit by one sharer against 
other. — Where a person having previously obtained 
a decree declaratory of his title sues his co-sharer in a 
deshpande vatan, who is bound by the decree to reco- 
ver arrears, the previous decree operates as res judi- 
cata as regards the plaintiff’s title, except so far as 
circumstances subsequent to decree may affect it. 
DttiiAbh Vahunji V. Bansidhae Rai 

[I. L. R., 9 Bom., Ill 

207, — Suit for moveables 

after former suit declaring right to them. — Where 
a snit for a share of ancestral property was decreed, 
but the decree was modified on appeal as regards cer- 
tain immoveables so far as to be made declaratory of 
plaintiff’s right to a specified share without any speci- 
fic declaration of value, and plaintiff subsequently 
brought a second suit for the value of the moveables, — 
Meld that the second suit was not barred by Act 
Till of 1859, s. 2. Sheoeaj Nundun Singh v. 
Rajcoomae Baboo Deo Nundhn Singh 

[24 W. R., 23 

208, Civil Procedure 

Code, 1877, s. 13 — Instalment-bond — Mypotheca- 
tion — Declaratory decree. - In 1864 the obligee of 
an instalment bond, in which certain immoveable pro- 
perty was hypothecated as collateral security for tho 
payment of the instalments, brought a suit upon such 
bond “against Z and A (the obligors) and the pro- 
perty hypothecated in the bond, defendants,” claim- 
ing to recover instalments which were due and unpaid, 
and a declaration of his right to recover instalments 
which were not due, as they fell due. He obtained a 
decree in such suit for “ the amount claimed ” against 
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the “two defendants.” It was also provided in sucl 
decree that, “until the satisfaction of the entiri 
amount! of the bond, the plaintiff can realize the 
amount of each instalment by executing this decree.” 
The obligee applied in execution of such decree to 
recover, by the sale of such property, which had passed 
into the hands of third parties after the passing of 
snch decree, instalments which had become due after 
the passing of such decree, and had not been paid. 
Such execution having been refused on the ground 
that such decree was a money-decree, the obligee 
brought a second suit upon such bond to recover 
suoh instalments by the enforcement of the lien 
therein created on such property. Meld that, 
although the enforcement of such lien was claimed in 
the former suit, yet, inasmuch as it was very ques- 
tionable 'whether the Court was competent to grant 
the second relief claimed in that suit, viz., a declara- 
tion of right to recover instalments which were not due 
in execution of a decree for instalments which were 
due, and the claim in the second suit was not the 
same as that in the forneer snit, the plaintiff asking 
for instalments said to be actually due, and not for a 
declaratory decree for instalments not due, the second 
suit was not barred by s. 13 of Act X of 1877. 
Umeao Lab v. Behaei Singh 

[I. L. R., 3 All., 297 

209. * Suit for partition-^ 

of widow — Subsequent suit to get rid of partition. 
— Where a widow was treated ns an equal sharer in 
her husband’s estate with her sons, and in conjunc- 
tion with one son applied for partition as a sharer, 
and objections taken to the partition were overraled, 
and no appeal made to the Civil Court, — Meld that 
a suit to declare the widow only entitled to main- 
tenance was not maintainable, Oodia v. Bhobab 

[3 Agra, 137 

210. — Civil Procedure 

Code, 1859, ss. 2 and 3 — Admission— Her ision of 

Plaintiffs, having purchasedyiie rights of 
a widow in certain properties, sued the defendants 
for partition of the share purchased ; defendants ad- 
mitted the widow’s right to a certain extent, but the 
suit was dismissed on the ground that plaintiffs, be- 
fore they could obtain partition, must establish the ex- 
tent of their right and the validity of tho purchase. 
Meld, on plaintiffs’ second suit, that it being be- 
tween the same parties, and for the same property on 
the same cause of action, was barred by s. 2, Act 
VIII of 1859 5 that defendants’ admission, which 
was merel}' an admission in plaintiffs’ favour, gave 
no new cause of action ; and that, if tho Courts failed 
to decide all the matters in dispute which they had 
before them in the former suit, their judgment 
could not bo revised in a new suit ; such revision be- 
ing contrary to the provisions of s. 3, Act VIII of 
1859. Ghasee Khan v. Kubioo . 1 Agra, 162 

211. -- Bom. Act V of 

1864. — In 1871 the plaintiff sued to establish his 
sole right to a portion of a field on the ground that 
it had been allotted to him by partition. The defen- 
dant also claimed it as his share obtained by partition. 
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The Court rejected the plaiotiff’s claim holding 
that no partition had taken place and that the field 
was the joint property of 6ve co parceners, including 
the plaintiff and defendant In 18 8 the plaintiff 
brongbt a second suit for a partition of the field, 
including the portion for which his former suit had 
been instituted Beld that the present suit for 
partition was not barred by the preMous suit wbidi 
was brought to establish the plaintiff’s sole right to 
the lands in question SuftsAit c Nabayak 
I [I D B , S Bom » 27 

212 Bormrsmt/or 

dtvlarai\on of right to partition, Cuxl Froeedure 
Code (Act Tin of 1859), s S—k HiSdu the 
Southern Marntha Country having tn o eons undivided 
from him died in 187 1, leaving a willdisposmg of anees* j 
tral estate substantially in favour of hia second.] 
son, excluding the elder who claimed his share m this j 


brotner aiier lui iaiuei s ueatu loi a suaie ui me 
property on the ground that it was aucfstral estate, 
—field that this suit was not barred under Act 
Yin of 1859 8 2, the proceedings of 1861 not 
having amounted to an adjudication between the 
brothers as to their rights in the estate arising on 
their father’s death LASfinUAK Dada Naie r 
Baaiobad’Ska Dasa ^aie I Ij. B . 6 Bom., 48 
P>B,7IA,I81 7CDB, 820 

21S • — — FFeel of ttB. 

exeevied decree for parU*ton tn eubeequent eutt for 
partiUon of same properig—JIortgage of ehare — 
J’l - * • ‘ *'*■ - of the lands *n 

• for partitton — 

in equal 'hares 

I * • mortgaged Ins 

share to A under a mortgage deed drawn up in the 
English form Later on, in 18€9, A brought a smt 
against B for partition, and m 1870 obtained a 
decree appointing a commissioner of partiiion and 
directing the partition No return was made to this 
commission, and no actual partition was come to. In 
1873 A obtained a decree for an account, and for 
payment, or in default, for sale of the property In 
1878 B*e share was put np for sale, and purchased 
by C, and C was put into possession In 1881 C 
brought a suit against A for partition Stld that 
the decree obtained by A m 1873 pat an end to 
right to redeem, unices he paid the amount found 
duo against him, and therefore at the time of the 
sale to C, B’s right to redeem had ceased to exist, 
and the property was no longer subject to partition 
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214 Suit for deda' 

ration of right to partition — Decree not executed 
— Subsequent suit for same purpose — Where a 
decree declaring a right to partition has not been 

by 


continue to be interested in the joint property, to 


or defence which was or might have been raised m 
the suit m which it was passed ^AZBAT hxlah r 
Udjis rmtn I D B , 13 AU , 309 

215 — Decree informer 

suit for partition— Partial and general partition — 
Account — In a previous suit between the plaintiff 
and the defendant, the plaintiff alleged that there 
had been a partition of the family property into tno 
parcels and under a deed of partition drawn up at 
the time claimed one of these parcels The deed 
being held invalid the suit was rejected with liberty 
to the plaintiff to sue for a general partition la 
the second suit the plaintiff prayed for a general 


that he ought to have done so Held also that m 
the case of joint enjoyment by the members of the 
whole family or enjoyment by different members of 
different portions of the family property the Court 
wilt not except under special circumstances, order an 
account to be taken of past transactions but will 
make division of the property actually existing at the 
date of partition Dakshman Dadet Faik v Bam* 
Chandra Dada Ifaxk, I D B 5 Bom , 43 followed 
Kobeubay V Q^bblt » 1. 1* B., 6 Bom , 589 

218. First suithased 

on the general nght of a eo parcener toclatm parti 
tion of the foxnt estate — Be/usal of Judge «n frst, 
antt to glloto platnl to he amended so as to include 
claim to partition based on an oiranf — Second sutf 
haeed onon atrard — Code of Citif Procedure (Act 
FlTryJ1882),s 13 txpls f,If — In 1874 the plain* 
tiffs’ father fifed a suit against the defendants for parti* 


father demanded partition, but was refused lie 
thcrofore filed a partition suit m lb83 against the 
defendants. In bis plaint he made no mention of 
the award of lb74 but rclic<l on Iiis nght as a co 
parocner to enforce partition After the seitlerocnt 
of issues, be applied for amendment of tbo plaint, 
11 II 


TOL. IT 
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C. CAUSES OF ACTION— cojiiIiMweff. 

BO as to include liis cliiim on the award. The Court 
f refused the amendment, on the ground that it 
would materially alter the character of the suit, and 
dismissed the suit, as barred under s. 373 of the Code 
of Civil Procedure (Act XIV of 1832). Against this 
decision plaintiffs’ father did not appeal. In 1884 
the plaintiffs filed the present suit for partition, 
relying expressly on their title under the award of 
1B74. JS^eld that the suit was not barred by the 
plea of res judicata. Thakoee Beohaeji EasaJi 

V. Thakobe Pojaji Vaktaji 

[I. L. E., 14 Bom., 31 

-217. Suit for mesne, profits — 

Former suit for possession, — The plaintiff sued to 
recover possession of land and for wasilat from the 
period at whieh he alleged he was dispossessed ; and 
he obtained a decree for possession of the lands and 
for wasilat from the date of the plaint. Ho after- 
wards sued the defendant for wasilat from the date 
of the alleged dispossession to the date of the plaint. 
Seld that wasilat having been claimed in the previ- 
ous plaint for that period, and there having been an 
adjudication upon his claim for w'asilat and no evi- 
dence that wasilat was withheld for the period for 
which it was now claimed, through inadvcrteuce or 
by mistake, the case was within Act VIIl of 1853, 
s. 2, excluding from the jurisdiction of the Court 
causes of action " which shall have been heard and 
determined by a Court of competent jurisdiction to 
a former suit between the same parties.” Lutee- 
rooNiBSA Bibee v. Luokeemonee Dossee 

[Marsh., 93 : 1 Hay, 101 

218. Where a plaint 

prayed for possession and wasilat, and a decree was 
given for possession without mention of the wasilat, 
and on application for review it was urged, though 
not in the written grounds of application, that the 
question of wasilat ought to have been disposed of, 
but no decision was given as to it either by the 
High Court or by the Court of first instance, to 
which application was afterwards made, — JETetd that 
the fact that a prayer for wasilat was contained in 
the plaint in the suit in which only a decree for a 
possession was given was not a bar to a subsequent 
suit for mesUe profits within s. 2, Act VIII of 
1859. Gauei Baijnathpeasad v. Budhtt Sing 

[2 B. L. B., S. H., 18 

S. C. Bvjnath Peeshae v. Baehoo Sings 

[10 W. B., 480 

219. Former suit at - 

leging tenancy — Suit for mesne profits. — ID sued F 
for an arrear of rent, but JS denied his tenancy and 
X>’s title to the land, and was successful in that de- 
fence. J) then sued in the Civil Court to recover 
possession with wasilat, which he estimated at the rate 
of the rent previously claimed, and obtained a decree 
for possession witliout wasilat. JELeld that the second 
suit was not for the same thing as the first under a 
different name, and that plaintiff was entitled to 
wasilat as well as possession. .Bataeam ». Eam 
Eeibto .... 9 W.'B., 694 


EES JUDlCAT&.-conUnued. 

6. CAUSES OF hCUCS.— continued. 

220. — Suit for ejectment— Former 

suit deciding as to relinquishment of the land . — 
Ffel d that a former suit which decided the question 
of relinquishment of the land by defendant, a raiyat, 
did not bar a subsequent suit ivhich was brought on 
the allegation that, the land being sir land, the defen- 
dant, the occupant, had no right of occupancy, and 
should consequently be ejected. Naieal Singh v. 
Bam Naeain . . «• . . n Agra, 93 

221. — Suit to recover 

possession, Dismissal of — Subsequent suit to enhance 
rent. — In a suit to recover khas possession of land, of 
which the plaintiff alleged lie had been fraudulently 
dispossessed by the defendant, the defendant claimed 
to be entitled to the possession of the land under a 
deed of gift at a fixed rent. The Judge found upon 
the facts that the deed of gift was invalid ; that the 
land was mal ; and that the defendant was entitled to 
retain the possession, and thereupon dismissed the 
suit. Reid that the plaintiff was not precluded by 
the decision in that suit from afterwards maintaining 
a suit against the defendant to enhance the rent. 
Neebhonet Singh Deo r. Shobhan Bebee 

[Marsh., 600 

222. ; ?— Suit for same "land on 

different title — Failure in former suit. — Plain- 
tiff, after failing in a former suit to establish her 
right to certain land as belonging to her patni 
talukh, was not allowed to fall back on a different 
title and bring a separate suit claiming the same 
land as belonging to her mirasi, the cause of ac- 
tion in both cases being really the same. Attnungo 
Mohhn Deb v. Unnoea Dossee . 17 W. B., 351 

223. Suit for possession — Dis- 

mis.sal of former suit for possession as heir, — A 
suit for ^possession as the heir of S is not barred by 
B. 2, Act VIII of 1859, because plaintiff’s former 
claim to the same proj erty as the heir of /S’s father 
was dismissed. Gooeoo Dtttt v. Sooeoo 

[16 W. E., 264 

224. — — Suit on title 

derived by gift — Subsequent suit as heir, — Reid 
(Mitteb, J., dubitante) that a suit claiming property 
on a title by inheritance was barred by ss. 2 and 
7, Code of Civil Procedure, 1859, where plaintiff’s 
claim on a title derived by gift had already been 
adjudicated upon. Dhdsae Bibeb r. Shakie Bpe- 
KHNDAZ .... 15 W. B., 168 

225. Suit for eject- 

ment based on alleged lease — Subsequent suit to eject 
tenant as trespasser founded on ownership. — The 
present plaintiffs in 1869 sued the present defendants 
to eject the latter Horn a certain piece of land, alleg- 
ing that the defendants held it under certain leases 
dated July 1864. The genuineness of the alleged 
leases was put in issue in that suit, and was decided 
by the Subordinate J udge in favour of the plaintiffs, 
who accordingly obtained a decree. On appeal the 
District J udge reversed that decree, being of opinion 
that the alleged leases were not proved. In 1874 
the plaintiffs brought the present suit to eject the 
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6 CAUSES OF ACTION-conftnu«<l 
defendants In th s siiit the plaint ffs sued simply 
as owners and alleged that the defendants were m 
occnpat on as tenants paying rent to the plaintiffs 
and that they <the defendants) had refused to give 
up possession ileid (Meltill J durenftenfe) that 
the plaintiffs were not barred by the ]udgment in the 
former suit The f vet of both the suits being against 
the defendants as tenants of the plaintiffs did not 
imply that the suits were on the same cause of action 
The term tenancy’ may he applied to a great 
many different relations between the occnpier and 
the owner of property agreeing perhaps only m 
the single circumstance of a holding by the one of 
the property of the other The test in each case is 
not whether a tenancy has in b th amts been sned 
on bat whether the particular contract or relation 
pnt forward an the first rase was the Rime specific 
contract sned on in the second A cause of action 
reduced to the donerete form in a contesc betwccu 
individuals implied a specific rght and a specific 


evidence GiBPnjia Ma^obdis v Databqai Kaxa 
sail I L E , 8 Bom , 174 

220 . I ■ . - . . -■ Cuif Prcceiufe 

Code 18o9 s 2—Suti for accrelton— Different 
cause of action— A suit for a declaration of tbt> 
plaintiff i right to a chur wl ich they claimed as an 
accietion to mouzah L was held to be barred under 
ActVni of ISaQ 8 2 by a judgment in a former 
suit in which they had claimed the same land as an 
secret on to tnouzah R because whether by acerc 
t on to the one estate or to the other th question in 
both suits was that of title by secret on A com 
plainant is bound to bring forward in this suit s|I 
the grounds of origin of ins right A d fference tn 
the origin of the right is not a matter which mikes a 
different canso of action Jvashee Kisrobb Rot 
CnownnET i Kbisto CncHHEB Sawdtai. Cnow 
DHET 22 "W E., 484 

227 Tormer eu*t 

J'or kahul al-—Dectston at to quantity of lari 
held — In a previous suit the plaintiff sought to 
obtain a kabuliat from the defendant in respect of 
land held by him alleging the quantity to be K bighas 
and 17 cottabs Itw s therein determined that the 
defendant held only 7 bighas and no more In the 
present sn t brought to eject the d fendant from 
1 bigba 17 cottabs of land —Held that it was not 
maintainable as it was for the determination of a 
question decided in the former suit Gopsl 
CnAUDBA Pot v Nabin Chandra Rhandabi 

[3B L E, Ap. 34 

228 Decision as to quantity of 

land held — Suit for rent — Su I for tne turememi 
—Civtl Procedure Cole (Act \ of 1^77, t 13J — 
In a suit by raiya’s against tbcir zamimlar praying 
for measurement of certa n land and for a dcclara 
lion of the amonnt of ycnrlyrental it appeared tltot 


EES JUDICATA-conitaaeJ 

e CAUSES OF ACTIOh— continied 
in a previons suit for rent by the zam ndar against 
the raiyats the raiyats \ ad alleged tl at the amount of 
rent and the extent of land had been overstated by 
the tamindar but the Court decided that the raiyats 
were bound by a jummabundi s gned by them aud 
refused to try whether the extent had beenoveratated 
Hell that the present suit was not barred as re* 
judteata BoaHooNAiH Mhndul t Jcooirr 
BuirDHoo Bose 

[I L R., 7 Gale ,214 8 C D E,, 303 

229 Decision as to boundaries 

of land-— CiciZ Procedure Code (Act Xof 1877) 
e 13 — The plaintiff sued to recover certain lands 
claiming them as a portion of A and alleging that A 
was port on ofamouzah which bad been leased to 
him lu patm by the zamindar Ihs suit was 
dismissed on the ground that though A was known 
osafArtof the plamtilf s monzah yet it hsd been 
inclidel in a patni lease of an adjoining mouzah 
which the zamind rs had granted to the defendants 
previously to the date of the plaintiff s lease The 
plaintiff brought a second suit clam mg another 
portion of A ou tl e same t tie Jlel I that the claim 
was barred as res judicata Mohxd n v Stuham 
mod Abrahtm 1 Mad 245 yundkithore Stnff\ 
r Huree Perthad Mundul, 13 TF S 64 
Prannath Sandyal v Ramcoomar Sandj/al S 
C L r S3 and Qohnd CKunitr Koondoo a 
Taruek Chunder Bote I L R 3 Calc 145 
followel Shndhta Wala t Dabi Chprv Dptt 

[ID B . 6 Calo , 715 

S C SONDHTAUUIA P DSVl ChTON DoTT 

[9 0 D. E , 216 

230 Failure of 

Suit for possettion —Where a party- failing to 


TABA DeDIA t UNVOPOOENA DiSSER 

[11 B li. E., P O , 168 18 W E , 183 
S C m High Court, UjtatAba Debia c KBiiHNA 
KAAirvi Da<>i 2 B D R , a C , 102 

S C OOUATABA DABSE V Un>OPOORNA DOBSEE 
[10 W E , 420 
Sms SnCNEtTB >BOQT r IICBO SOOVDCEEE 
OooPTA 13 ^ E., 209 

231, Suit for possssslon and to 

set aside sale in execution of decree — 
sequent *u I oi* the prouni that tale seat ab tnilio 
aoirf— I\hen a plaintiff sues for possesion and 


voidttB ini/io is barred as ret juheala ft oona 
lara Delia y hnnopoorna Dante 11 B L, R, 
153 nnAPenqa OdapaTaverv Katana 2* atebiar, 
11 Jt 2 


TOT TT 
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11 Jtfoore’s I. A , !i0, cited nivd followed. Piootr v. 
MoiiAjrrn Ar.oo Svri) . . 3C. L. E,., 253 

232. Sales under 
dip'erent decrees — Jicversnl ou appeal of deemon 
ftHhiff aside sale-— Civil Procedure Code, 1659, 
.s. 5.— In execution of u decree, tlio right, title, niid 
iuteropt of A in n certain property were pold and 
purchased by H. In execution of another decree, the 
right, title, and interest of A and C in the same 
property were sold and purchased by D. In a suit 
by A the sale to B was set aside, but on appeal the 
decision of the Court of first instance wa*, upon 
consent of the parties, set aside, and the sale allowed 
to stand good. sued for possession of the share of 
A and C in the property purchased by him, and 
obtained a decree for possession of the share of C 
only. D now sued to set aside the sale to B and 
for possession of the share oP A. Held that the suit 
was not barred by s. 2, Act VIII of 1859. CnAXNA 
IjAIi Sahp V. Mako Lai. 

[6 B. L. B., 220 : 13 W. E., 343 

233. Subsequent suit on differ- 

ent grounds for same property— Citt7 Pro- 
cedure Code, 11^59, s, 2 — Act X2C1I1 of 1S61, s. 11. 
— On the oOtli June 1855 S, a Liiifrayat priest, died, 
possessed of moveable and iminov. able propertj’. The 
right of succession to it being disputed, the District 
Judge pliiccd it under the management of the nazir, 
underBombay Regulation VIll of 1S27,8.9. Inl8G9, 
B, representing himself ns the disciple of S and claim- 
ing, as such, to bo entitled to the whole of the property 
loft by S, brought a suit (No. 962 of 1869) against 
the defendant to establish his right to the property 
in question, and to recover possession of it. The suit 
was compromised by an agreement, upon which the 
Court passed a decree on the 23rd March 1870, 
dividing the property of 5 in certain shares between 
B and the defendant. When B and the defendant 
applied for possession of the propei-ty in execution of 
this decree, the nazir, who had it in his charge, 
resisted them. The execution proceedings dropped in 

' consequence of the death of B, The plaiutilT 
thereupon (ns a disciple of B, deceased) and the 
defendant sued the nazir separately, each claiming 
the whole property of 6'. The plaintiff’s suit was 
rejected on the ground that he failed to prove himself 
the diseiple of B. In that suit the plaintiff produced 
neither the compromise made between B and the 
defendant, nor the decree passed on it in suit No. 962 
of 1869. The defendant succeeded in his suit, and 
obtained possession of the whole property. The 
plaintiff then sued, ss the disciple of B, to recover 
from the defendant the portion of the property of 
.S which fell to the share of B according to J:he 
compromise on which ihe decree in suit No. 962 of 1869 
was made. Held by West, J„ that the suit was 
barred, first, because the plaintiff had been judicially 
pronounced not to be the disciple of B in his suit 
against the nazir to which the defendant was a party 
as the true successor or primA facie successor 
represented by the nazir in that suit. It was not 
open to those who had as heirs sued the ofiiciol 
representative of an estate, and failed, to sue the 
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owner, when ascertained, a second time on the same 
right. Secondly, because the plaintiff, in his suit 
agniuHC the i nzir, was bound to bring forward every 
ground on which ho could claim the property ; and if 
the compromise effected by B was such a ground, that 
compromise and the decree founded on it ought to 
have been brought forward to sustain the claim, as 
it would have shut out a ground of defence 
consisting of the defendant's superior right. 
As the plaintiff omitted to do so, the more recent 
decree, a'hich pronounced him not entitled to 
any part of the property of S, superseded 
the earlier one, whicli ineffectually awarded B a 
moiety of that property as against that person not in 
]>OEsrsslon ; and while that decree was unreversed, 
another decree could not be made awarding to the 
s.amo plaintiff one-half of the same property in the 
same right ns against the defendant whom the nazir 
represented in tho earlier suit, llcl^ hy Pnfiini', J., 
that the property claimed in the present suit had 
been specifically awarded to Jl by the decree of the 23rd 
March 1870, and if that decree were not time-barred, 
B or his legal representative could obtain possession 
b}- taking out cxcctition proceedings on that decree. 
Tho present suit therefore was barred alike by s. 2 
of Act vm of 1859 and s. 11 of Act XXIII of 1861, 
and tho fact that execution of tho decree in suit 
No. 962 of 1869 was tiinc-barrcd did not confer on B 
or any legal heir of his a new right to sue for the 
estate of .S or anj' part of it. SniTAliNOATA v. 
Naoaxinoaya . . I. D. E,, 4 Bom., 247 

234. Suit for same property- 

on different cause of action — Civil Procedure 
Code, 1S59, s. 2. — In 1856 the plaintiff, the zamindar 
of Tarla (who had attained his majority in 1853), 
instituted suits for the recovery of the two villages 
claimed in the present suit on tho ground that 
the villages were jerayati, and had been temporarily 
alienated, and he claimed a right of resumption. 
It was decided that the villages had formed a mokasa 
jaghir from a date prior to that of the permanent 
settlement, and that, as they did not constitute a 
portion of the assets of the zamindari at the date of 
tho settlement, there was no right of resumption. 
Pending those suits, an order was issued by Govern- 
ment which plaintiff eonstrued as a transfer to him 
of the Government right in the villages, and he 
founded the present suit upon the lapse of the mokasa 
to Government, and the order transferring the right 
to him, — Held that the present suit was not res 
judicata. Rasia Chandba Sueya AEIOHANDEANA 
Deo V. Daev ADA Eamanna Chakdiei 

[3 Mad., 207 

236. Suit for same property on 

same cause of action — Suit for possession — 
Ciril Procedure Code, 1659, ss. 223, 224.- Where a - 
suit was preferred for the purpose of recovering pos- 
session of defendants’ lands, for possession of which 
plaintiff had already obtained a decree against the 
same defendants and others, the suit was held to 
bo barred, as the cause of action was not different 
from that which had been previously determined. 
Instead of asking for delivery of possession under 
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t 224, plaintiS’s proper course would have been a 
resort to the provisions of s 223 of the Civil Proce 
duro Code Sam Subn Muhton v Jikohadth 
Bhugoux , . 10 "W, R., 388 

238 Suit for confirmation of 

sale — sutt for ceriifieaie of tale — 
The purchaser at the sale of a talnhh sold usder a 
judgment upon a decree, sue ) to reverse the order of 


suit uas brought for the same causes and Bub]fct* 
matter as the first, and that the plaintiff was there* 
fore preclnded hy the dismissal of the first snit 
from obtaining it LAMBr. Dewajt PiTDDtm Locnoir 
[Marsli , 06 : W. R , F. B , 28 
1 Hay. 168 

237. Suit for right to ahare in 

ancestral property— Cous# o/ aoften different — 
Judgment tH former luti, — A suit to establish the 
plaintiff’s right to a shar^ of ancestral property, part 
of which was in bis sole possession, canuot operate as 


1.7 W lt.,42d 

238 — — Causes of action iden- 

tical — Title— Test for determination to res 


ADitr however, lit aaiuiileu inai ne mus lu 
of all the lauds he had bought, and his claim was 
therefore rejected. In 1869 the plaintiff brought a 
suit, lu the form of a partition suit, praying for 
demarcation of the lands bought by the defemlant il 
_ 1*_ T1 aa■nhstaUttallyBneJeCt• 

• gronnds as the 
tore stated la 


tenants to the 0 ienoauv JI lo «»»-*• 

made in 1868 Theplainliffcontcndedthat,BUboagb 
the cause of action was in csistcncc when the second 
suit was brought in 18C9, yet that it had not been 
adjudicated upon and that in appeal he had been 
prevented from arguing it ifefi that the plaintiff 
w as c«toppei The causes of act on in the second and 


RES JUDICATA — continued. ' 

6. CAUSES OF ACTION— eonhnasd. 
third suits were identical. Having striven to estab* 
hsh Ills title by one means and failed, the plaintiff 
couldnot establish the same title by other means which 
were equally at his command when the previous suit 
was instituted and which were so connected with the 
groands ou which he in that suit relied, that they 
ought to have been submitted together for the consi- 
dention of the Court In determining whether s 
question 18 rcsyudicaftf, the Court will have regard 
to the substance of the previons suit rather than 
its form. If the canse of action based on a right 
jj-i. 1 V *1. I *1.^ facts 

■ barred 

JJ. 4.k., u JjUilla. 137 
239. Suit for share of joint pro- 

perty under an agreement— A’udfc^uen/sut^ as 
Aetr.—A Hindu of the Sudra caste died in 16S0, 


after their father’* death But subsequently, owing 
to domestic quarrels, they hied separately, and the 
plaintiff Was allowed by A/ a portion of the family 
property, under an agreement id writing They 
were, however, joint and undivided in estate, and 


U.,! aS tl,. 


Baiza . . X li it.. 4 Bom, 3/ 

240 button afamilj/ 

arranaement—iSeconl suit for the same sehjeet- 

. r.w. r'- w _<T'1>» .In. 


share, and the plaiutiiTs represented the tatter, and 
nere entitled to his half share. The plaiutiffs’ father, 
B R, lived with tho defendant and the defendant’s 
brothers, 21 and K, as ncmberi of an undivided 
family np to the year 1813, in which year the plain- 
tiff^ father, B A, being then absent from the village, 
the defendant’s brothers, 21 and K executed a deed 
of partition whereby they divided the ancestral pro- 
perty into two equal shares cmc halt of which 
the plaintiffs' father was to receive, the other half 
going to the defendant and bis brothers. The deed, 
among other recitals, eontaincd a clause to the effect 
that the plaintiff’s father being then absent from the 
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village, the dofendant’B brothers would nmimgc his 
share during his absence, and on his I'clurn hand the 
Kline over to him on liis paying (he expenses incurred 
by them in such niainigcinent. Ini 873 the plainliirs’ 
undivided brother brought a suit against the defen- 
dant and others on .an ngrocment alleged to have been 
executed between him (plniniifTs* brother) and the 
dofevdant and his brothers by which the said brothers 
had bound themsclvoj to return one-third share to him 
(the plaintiffs’ brother). This suit was dismissed ns 
against the defendant, as he had not been a p.arty to 
that agreement, and phiinlifl's’ brother was referred to n 
separate suit for partition against (he defendant. The 
plaintiffs therefore now brought the present suit 
claimii g their share in the vatan estate, Tlie defen- 
dant (inter alia) contended that the suit was barred 
ns rex ^indicala by the former suit, that neither the 
plaintiffs nor their forefathers had enjoyed the 
property during the previous 150 years, and that the 
claim was barred by limitation. Both the lower 
Courts allowed the plaintiffs’ claim. The defendant 
prcfcn’cd a second appeal to the High Court. J/eld, 
confirming the decree of the lower Court, that the 
former suit having been brought on an alleged agree- 
ment, it did not bar the present suit, which was based 
on the plaintiffs’ hereditary right to sue ns members 
of the family. Kilo llAiicnANniiA v . Goiiikp Bat,- 
i.ATi . . . • I. L. B., 10 Bom,, 24 

24L Suit under will— 

suit in rigtit of heirship — Former suit on different 
grounds. sued Jf and Jv. claiming proprietary 
possession under the Iffahomcdau law of n share 
in certain property by right of heirship to her de- 
ceased husband. She had previously sued the same 
persons to recover a portion of the same propei'ty 
under a will of her husband, and obtained a decree 
which was reversed on the ground of the will being 
invalid. Held (in accordance with the opinion of the 
Full Bench) that the second suit was not haired 
by 8. 2, Act VllI of 1859. KousnA Begum: v. 
Uaerao Begum . . . .ITS. "W., 60 

242, — Suit for possesBion as 

Beiress — Suhseguent suit on ground of familg 
cmiotn. — In a suit governed by the Jlitatsliara, in 
which A, a Hindu widow, was the plaintiff, and 
J5 was one of the defendants, the plaintiff sought 
and obtained a decree for possession of certain lands to 
which she claimed to be entitled as mother and heiress 
of her deceased son. B subsequently brought a suit 
against A, alleging that he, and not A, had become 
entitled thereto on the death of A’a son, under a loila- 
char, or family custom, which excluded female heirs, 
and gave him a preferential right among male heirs, 
and thereby sought to recover from her possession 
of the same lands, and alternatively to obtain a 
declaration that he was, as such heir if then living, 
entitled to possession of them on her death, and that 
a deed executed .by her alienating a portion of them 
was valid only for her lifetime. Held that the decision 
in the former suit, that A was entitled to the lands as 
mother and heiress of her deceased son, was conclusive 
against JB’a claim for possession during her lifetime, 
on the ground that she was not the heiress ; but that 
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tho plaintiff was not haired by the adjudication in the 
former suit from sotting-up tlie family custom with 
the object of showing that on A's death he would bo 
entitled to succeed her, if living, and was by reason of 
such heirship entitled to obtain a declaratory decree as 
to the deed of alienation, Dookoa I’krbad Singh a. 
Doorga Konwaki 

[I. D. E., 4 Cnle,, 190 : 3 C. L. B., 31 
L. B., 6 I. A., 149 

243. Suit for property in right ' 

of inhoritilncs — Ground of claim disposed of in 
former suit — Ciril Procedure Code, 1S59, s. 2. — In 
a suit to recover, in virtue of a right of inheritance, 
a .share of a deceased father’s c-slatc from which 
plaintiff had been ousted in 1858,— i/eZrf that, as the 
plaintiff had brought a suit in 1853 in which she 
claimed the same properties as belonging to her 
father’s estate, and had accepted and acted upon the 
decree then passed, which excluded the property in 
question from her claim, licr present suit was barred 
by s. 2, Act VIII of 1859 ; and further that she 
could not claim (ho property on the ground of a 
soloimmah by which it was admitted and declared 
that tho property belonged to her father’s estate, 
when it had been already decided in tho former suit 
that it might not to npportoin to that estate, Sxttd- 
ooNissA r. Feda Hossein , 12 W. E., 182 

244. — Compromise of suit— CtciZ 

Procedure Code, 1S50, s. 2 — Suit on same cause of 
action as former suit. — A snit between two brothers, 
A and 11, respecting ancestral property, was com- 
promised, and the particulars of the compromise 
embodied iu a razinama presented in Court by both 
parties. A hov-ing died, his widow and B presented 
in Court another razlnau.a embodying the particulars 
of an arramrement respecting tho property in which 
she had become iutorcsted as widow, and which was 
comprised in the former razinama ; and of this second 
razinama tiiey subsequently put in an amended copy. 
Held that a claim arising out of such arrangement 
could not, within the meaning of Act VllI of 1859, 

B. 2, be considered to have been a cause of action heard 
and determined in tho former suit. Lahshmi 
a mw at. r. Tikabam Tovaji . . 1 Mad,, 240 

245. Suit for- property as joint 

— Former suit for same propertg as separate — Civil 
Procedure Code, 1859, s. 2. — The plaintiffs in the 
present suit claimed, as the heirs of J, certain pro- 
perty from M, the daughter of P, alleging that such ' 
property was the joint and undivided property of S 
and J to w’hich, on M’s. death, J had succeeded. The 
plaintiffs had formerly, after the death of J^-sued M 
for such property, alleging that it "was the separate 
property of M, and that, on the death of M’s widow, 
they were entitled to succeed thereto. Held that the 
decision in the foimor suit that such property w'as tho 
separate property of M to which M was entitled to 
succeed on the death of his widow was a bar to 
their present suit. Eadhia t, Beni 

[I. L. E., 1 All., 580 
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TtEiS JUDICATA— eawfinustf 

6 CAUSES OP ACTION— co»<»ntteJ 
246 Su\t for property as hens 


plaintiff, was conveyed by him by deed of gift to hi» 
daughter, after her mariia«e with the defendant as 

T > p*- Jl. „ c e t. J 


brought to recover the samo property, oa the gronnd 
that the plaintiff was heiress of her daughter — Held 
by the maj nty of a Pull Ecach (Gabth CJ 
dirsenting) that the su t was barred DbnObumiiioo 
Chowdhkt r KeIStouonee DO$aEE 

[I L Jh, 2 Calc, 152 

247 Suit for specific sum of 

money— Fill o/l(:59 s 2— In a suit for a 
Bpocido sum of money, it viaa held la accordance 
with the Pall Eench decision laDinohuadAoo Chotf 
dhfj/ y Eftstomotiee Doaiee I L M 2Calc,J52, 
that the plaintiff was bound to put forward every 
Tight under which be claims Dreeea Lael r 
Bauasoo Laii> I. L B., 3 Calc , 23 

248 - Subsequent suit for same 

cause of action, but larger amouQt~C«rti 
Procedure Code 1S77, e J3 — Ihe decision of a Dis 
tnet Judge deciding that (!ie plaintiff is not entitled 
to sue in a suit tor road cess, where the amount 
claimed is loss than KlOi), and therefore no second 
appeal lies to the High Court is a bar to a second 
suit la which the amount claimed is above RlOO 
Datiu V GBisit CstrinaEa Gena 

[LI,. R , 9 Calc , 183 11 C DR., 305 


barred as ret judteata Gonnei} hfonuir Cuucebb- 
BuriT c SnsBirp 

[LD B,7Calc,18e*8C.L R,S57 

250 Suit to recover property 

from aur 1 peabgidnrs— 5«ifejiienfe»»i oBeyiwjr 
dttcharge of mortgage — Cicii Procedure Code, JSo'* 
s 2~J)tferent cause of action — The plaintiffs bad 


tills aeiaycti applying lor cTCcution till lour years 
after when they alleged that the money bad been 
paid oft by the usufruct of the laud Their applica^ 
tion having been refused they brought the present 
suit for possession, alleging that the debt had hem 
discharged by the usufruct Held that the present 


RKS JUDICATA— conliffWfd 

C CAUSES OF ACTION— confthved 
cause of action within the meaning of Art 'Vni 
^pf 1859 s 2, was a fresh cause of action as compared 
with the former one, which was for an adjudication 
of the state of the accounts between the parties 


251 Suit to set aside attach- 

ment, DlsmiBSal of~Suhsequeni suit io reeorer 


confirmed upon appeal The house was then sdd 
The plaintiff sued the purchaser to recover possess on 
of it Held that he was not estopped {roni suing by 
the decision lu the former suit refusing to raise the 
attachment and that such decision conld net bt, 
given m evidence in the latt r suit JlOnO 
EBlSHKa IIUEE t SlIEB SAIIEB VALAD BADBtTprrf 

Lambee 6 Bom., a C,l99 

252 Suit to establish title — 

Former tu i io raise aUachment—S sued to estab- 
lish bis title to a 1 ouse purchased by him from 
D Z>s guardians during oiinonty alleging that the 
greater part of the purchase money was employed m 
paying off a mortgage claim upon the house that 
after he had obtained possession under bis deed one 


K was cot estopped from bunging this suit against 
D P by the decree in his f rmer suit to raise the 
attachment, which declared that the deed of sale now 
relied upou was fraudulent and void s against D S 
Daodobm UAto) Teii Paeceshi r SnsK Sadeb 

VAIAP BaUBUDDIS KAUBtE 

[2 Bom . 369 2nd Ed., 348 

253 Suit to Bet aafdo order 

releasing from attachment properties as 
to -wWoh & former eurt he-e been, diamieaedL 
— C»ri/ Frocet^i re Code fAct fill ofl‘'59J, tt 2 
sand 7 — ^ettfljuieXment — Mortgage made 
infrwctvcusuttncflmfTit— SwtsegueBtoftaeSfnendefi^ 
tale — S, on the SOth December 1870 obtained an 
cjr-porte decree against D, in execution of which ho 
attached properties \ and \ on the 4tU January 

1871 D applied for are hearing, which was granted , 
and on the 30th of December 1871 a dcc'cc was 
i^ain passed against D, >n execution of which tho 
aamc properties were attached on the of \ugn»t 

1872 and purchased at the cxeenlion sale on the l*t 
August 1874 by Jt On the 14lh Icbruary 18"1, D 
Ittd executed a sflehnama and mortgage In favour of 
O, pledging among other propertus, \ and \ as 
security for a loan made to him by O J) IiaiiUg 
made default in payment, O o'tame,! a dfcrce 
a'uiiuat him in terms of the solehuama on the S^th 
February 18<1 Subicqucntly, I) gratUd atoUet 
mortgage of the tame properties In favour of O O 
sold his decree and mortgage to t! e j Unliff, wVo 
execution of tho d'crcc alUehcdprrjitTths X aril 7* 
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BES J'DDICATA~fflrifiB»fc,f. 

0. CAUSES OE ACTION'— 

In I'xccntinn pro‘.'rc<Utsps M TmuKhl forward 
tlic fart of liii piirrltaM' of llja wnn' projv rlirs in* 
Angupt 187A, attd ht“^ claim wn*! nllowid, and flio 
jirojHrtif) X and Y rck'nr'Hl fiwu atlaclimml otj thr 
Atli March J87d. The jdaititiff^ had, tin the Sth 
March 1872. o'dained n ti!r)r{};.T,:c from i>, on which 
they had ohtnitu'd a decree on the 2**lh Scfitimhrr 
l&id. in cveention of nhich they had altacloal X and 
Y ; hnt on A’ clainnUf; them nndcr hit jmrrhaC'' in 
A«j;:uet ls7'}, at) o.nlcr na** made ott the 10th April 
187r> TclcTKiiij; X n!-d Y fn-m ntlachmtnl; and in 
n anil hy }da1ntirf to ni axhlc that ord*r, th.-y failed 
as to projnrticv X atul Y. on the around that iho'c 
projnrtics W(re nil inrlndcd in the mnrtfra-.-e of 
Aiarch IS7U, In n rnhofjncnt *init hron>;ht hy tin* 
jdaintiffn nyttinil A’ ami /> to set n<'idc the ord%r of 
t})r 4lh March lS7<h and t.j hare X and Y di eland 
liable to tu' f. Id nndi r the decree of the "Mh IVbrn* 
nry 1S71, -Jithl lliat Ihe »\iit was cot barred ntnl-'r 
«. 2 of Act YIH of 1870 hy the decree in the 
prerious suit, nor was it barred by .. 7 of the 
same Arl. ilrhl nl<i that tin* ]>nrcha«e hy A' in 
A\ip«vt i87 « stibjecl to the ti:nr*cv;:e to V • f the 
l-llli I’ebreary 1871. llADtiAltATti Krtiiu* r. La;.‘d 
JdotaeiAor itAja: ov 

[1. Xj. B,. 0 Cttlc., 050: 8 C. E. B., 10 


25A 


Att.nclimont, Application 


to TOntOVe — AViaorn/ ii/ eiffnc/.rtcnf ur.knofn to 
apptirov! — vf applicalii.r. — Sfci.tui atlael^ 
fnent — Second etppltcxttion to rrnotr — AVe’ cause 
of action. — '1‘lic jdainliff, mortgaprcc in j'O'Sissimi of 
certain prcipcrty, npjilied fur the removal of an 
nttacliim nt placed on it hy (he d( fendant in exc- 
cnlion of a decree at-ainst n tliird party. In default 
of payment of Court-fees hy tlie difeudanl. the 
attachment was removed, but in jpn ranee of this 
fact the plaiulifT'B application was i>iocee(led arith, 
and ultimately’ rejectid. The jdainliff then brought 
u suit for a declaration of Ids right, hut it was 
dismissed, on the groniul that the attnchnient had 
already been removed. Siihscejuently the defendant 
placed a second nttnehment on the jiropcrly, which 
tlio plaiutifT again npjdicd to remove. The defen- 
dant contended that the plaintiffs application wng'^ 
barred by the proceedings on tlio first ntlaehmcnt. 
Held that the decision on tlie jdaintilY’s first njvpli- 
cafion Ivaving no object existing on wliiclv to operate, 
the altaclimcnt having then born removed, it could 
not properly be regarded ns res judicata at all, since 
no one was seriously interested in Laving it decided 
in a different way ; and that supjvosing submission to 
that decision on the part of the plaintiff for a certain 
time could have given it a final effect, there had, ns a 
matter of fact, boon no such submission, the plaintiff 
having done nil that nns incumbent on him to get 
the summary inquiry and orders rejdaced hy a 
formal trial and judgment ; and tliat there was 
nothing therefore in those proceedings disentitling 
the defendant to oppose tlie second attachment. 
Held also that the second attachment, after the 
first had been removed, w.as a new and distinct net, 
giving rise to a new cause of action, or complaint, to 
the xvlaintiff, on which, in any case, he was entitled 


BBS JUDICATA-con/.-nwcrf. 

fi, CAUHlvS 01' ACTI017 — continued, 

to a fr.^l> inquiry and deriition. KA-^HHtAxa 
Moustinrli r. KAMCitANont (? 0 M:eATiT 

p. Ii, It. 7 Bom,, 408 

205. ' ■ • - Suit for dochiration of 

title suit /or pr.ssfstion—Apptica' 
tton (ii rri-j'iff atlac.htnent . — U sold to J a turuf of 
whlrh .'ii kattres were subsKpirntly nftached on a 
decree obtained hy After objecting nngucccss- 
fully to the attachment, ,/ brought a suit against 
(he nurtion-purcliaiCT, joining 1} as a dcfcmlant, 
to have it dvclared that tiv Ui kancea holongM to 
htiiuelf ; imt fnil(<i on the ground that he was hold- 
ing it iicnnmi for Jl, 8'nbsi'qncnlly the nnetion- 
jmrriiasfr 5 ought fro’.n It the nst of tlie t.ainkh and 
sued Iwr for potT^nioii. J got himself entered ns a 
defrnihnt niuifT s. 73, Act VI II of 1839. Held that 
th*re was i.-o identity hitwctn the fiubjccts of the two 
Miits. and .Ve former suit for nil tliat he "‘as then 
rntithd to sue fi-r mi the cans- of action that he had 
on the attneiimriit did not d-jirive him of his right 
to a fri.sh and imLjiendtnt judgmiml in the present 
ra,s'‘. nlsT that the formiT judgnunt did not 

criatc an ndjinUcation of ilie cause in the latter suit, 
and if evidence, it w.as not fouclnsiv'c evidence or 
binding on tlie .Tmlge. Jt.sil CllcyoKR CttoWDUEl 
c. KASunn Mmir.v . . . SlW. E,, 67 

250, Suit for doclnration of 

liability to tmlo in execution— Joint pro- 
per/ v, JjinhiUtp of, to sale in execution of decree 
aaainst one victnf/er of a fainitp — Hindu late — Joint 
fatnilu — Ctril Procedure Code flSS3J, s.f. 278, 
2'iO, and 2S3 — Limitation — Jlip/it of sttii. — In 
cxccntion of a decree for rent against a lessee, 
wlio was one of Uie members of a joint Hindu 
family govimcd liy llie Mitakshara i.aw, pro- 
perty other tlnn the tenure was attached by the 
di crcr-holdcr. Objection was raiserl under s. 278 of 
the Civil Procedure Cole by other mrrabers, and an 
order was jcifscd under s. 2a0 releasing the interest 
of all members cxccjit Uic lessee. M'ithin one year 
of the ordir, tlie present suit was bnnight by the 
dccrce-linhler to bring to rale tlie whole property, 
on the ground that all the defendants being nicnibers 
of. a joint family were benefited by the lease, and 
were liable for the decretal money. The defendant 
pleaded, inter alia, that the suit was barred by 
ret judicata, and that the suits decreed having been 
.for rents of the years ISS 1- to 1SS7, the present suit 
brought in 1891 against the additioual parties was 
barred by limitation. JJetd {per PniNSr.1? and 
Ghose, dj.) tliat the suit would lie, and neither the 
pica of limitation nor the bar of res judicata was 
applicable to it. Held {per PniNSEP, J-)" 
Ss. 278 to 283 of the Civil Procedure Code contemplate 
the liability of the property to sale, because of its 
being the property of the judgment-debtor or because 
it is liable to the decree p.assod against him as 
sued in a representative capacity: they do not 
contemplate a suit to establish the liability of third 
persons. JJuthoo Lall Choirdhri) v. Shotikee Lalh 
10 B. L. R.,200 : 18 W. It., 45S, and Hohin Chandra 
Roy V. Alauantara JDassya, J. L.Jl,, 10 Calc,, 
923, referred to, Siianath Koer r. Land Mortgage 
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HHS JUDICATA — conltnued 

6 CAUSES OF ACTIOK— coBiiMuerf 
Bank of Indxa, I L S., 9 Calo, 6SS, dissented 
from Held (per Qboss> J) that having in vicir 
the pnnciple which underlies the cases of 
Ball Shakoo v Lvchmeasur Singh, h B. ,6 I 
233 5 C L B , 4?7, and Jeo Lai Singh v 
Gunga Pershad, I. L B , 10 Calc, 993, as also 
the cases of Si^ana^A Koer v Land Mortgage Bank 
of India, J L B , 9 Calc > fiS^j and Nohtn 
Chandra Bov v ilagantara Baasga, I L B , 10 
Calc, 92i, the present suit was zQaiutaiaable> the 
suit being regarded as one for declaration that the 
decree uas obtained against the lessee in hia repre* 
sentative capacity, and that the other members were 
therefore liable to satisfy it i^utAoo Lall Chov 
dhrg T Shonkee Lall, lO B L B 200 18 W.B, 
458, and Remendro Coomsr MulUek v Bojendro 
Lall Mootiahee, T L B , 3 Calc , 853 distingnished 
Basea Febshad Sinqb v Baubeblavvan Singe 
[LL R,23Cale,S02 

257 Contmume contract— 

for damages ‘—A, oa the let of February 4368, 
entered luto a contract with B to supply him with 
straw for twelve months the supplies to he sent as 
ordered daily On the 12th of March S brought an 
action in the Small Cailse Court against A for 
damages sustained by the plaintiff by reaton of ^'s 
having failed to supply straw as agreed upon The 
Judge decided the questions m issue (namely of the 
factum of the contract and the authority of the 
person who executed it m A'e behalfj in favour of B, 
and gave him a decree On the 21st of April, 
a second suit was brought by B against A on the 
same contract. The claim was for damages sustained 
by the plaintiff by reason of s having faded 


sew trial, a decree was made in favour of B for 
so much of the damages claimed as had been sustained 
subsequently to the date of the decree of the 2Stb 


contract and further pleaded that the matter of the 
contract, if there had been one, had already been 
adjudicated upon On a reference from the Small 


CooE r jADim Ceaneba Nanei 

(2 B Ii. R, O C , 48 

268. Suit on joint contract— 

Ctnl Procedure Code, t 2 — 5«iton^oi«t lond — 


BDS JUDICATA — continued 

6 CAUSES OP ACTION— continued 
D and B executed a bond, by which they mort- 
gaged ceitam lands as secnrity for a loan taken 
by them from the plamtiffs A suit was brought 
and a decree was obtained by the plamtiffs against 
D and B, under which they recovered a portion of 
the amount dne on the bond The plaintiffs now 
sued & and others on the ground that they were 
joint proprietors of the land mortgaged that the loan 
was taken by J) and S, as managers for the nse of 
all the parties interest^, and for carrying on their 
joint busmesa and trade, and that therefore they were 
all jointly liable Seld that the suit could not be 
maintain^ Bamnaih Bog Chovdhry v Chunder 
Sek&ar Mohapatiur, 4 TF B, 50, dissented from 
NoTHoo Lau; CnOvrnuBT t Seouebe Lall 

[10 B L. B , 200: 18 'W. E , 458 

250 C«c«i Procedure 

Code, 1682, tt 13 and 43 — Jbt»^ oioner/— -Ouit 
agatnft one share — Decree against property — 
Llatm hy other eo sharer alloieed^Suit agatnsi 
both sharers — Through ignorance of the position 
of affairs one only of two persons joint owners 
in a property, was sued for a debt for which the 
property had been pledged by the person sued, 
and a decree was obtained and execution issued 
against the property { and m such execution proceed- 
ings the other sharer put in a claim, and obtained 
an order releasing her share of the property from 


defendant, and praying that the order releasing the 
property from attachment might be set aside Reid 
that such a suit would he and would not be barred as 
resjndieata NosiK CBAEEBA Bot c MaOAVTaba 
Dasbta I L B , 10 Calc , 834 

200 5««</or Bircjrs 

of rent — Joint and joint and seerrat liability — 
in tb© year 1877, A, who was the owner of a 
fractional slnire of a zammdan ivluch was let m 


ebaseU a d annas snare ui lut taiiii, aiiu ue was 
madl a defendant A then d scorered that hts 
CO sharers in the patni had sold their remaining shares 
to C A applied to make C a party to the snit, 
and snbscquently for leave to wuhdraw the suit 
Both these applications were refus d and a d-creo 
for the arrears of rent was made A, alleging that 
be did not wish to enforce the decree in the prcvions 
suit, then instituted this init against C and the 
defendants lu the former suit, for the purpose of 


which exists between penons who have made them- 
■elm jointly and severally liable to perform a parti- 
enlar contract , and that, as a decree obtained against 
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BES JUDICATA— coniiMMs,'?. 

6. CAUSES OP ACTION— coniiiiMetZ. 

one of tlie joint and sevei'al promisors without 
satisfaction is no bar to a suit against another, the 
present suit was not barred by the decree obtained in 
the suit of 1877. IS'uthoo Loll Chotudhry v. Shoiilcee 
Lall, 10 B. L. R., 200, and Hemendro Coomar 
M%iUiclc V. Rajendro Lall Moonshee, I. L. R., 3 
Calc., 353, distinguished, Dhttnpxtt Sinq-h v. Sham 
SOONDEB MITTEE 

[I. L. K., 5 Calc., 291: 4 C. D. E., 501 

See Dhaeam Singh v. Angan Laiiv 

■ [I. L, E., 21 All,, 301 

261. — ; Judgment 

against one oo'shater. Effect of, on interest of other 
co-sharers — Code of Civil Procedure (Act E of 
1877J, s. 13, expln, (5) — Repeal, Effect of . — Expln, 

6 to s. 13 of the Code of Civil Procedure would 
not make a judgment obtained in a suit against 
one co-sharer binding on another co-sharer no party 
to such suit in respect of the rights enjoyed 
in common by such co-sharers in their common 
property. Nor could such explanation be applied 
to a case instituted, or the judgment delivered in 
such case, during the time when the old Code of Civil 
Procedure was in force. Hazie Gazi v. Sonamonee 
Dassee . I. L. E.,.6 Calc., 31 : 6 C. L. E., 516 

262. Suit on mortgage— 

of mortgagee to exercise another remedy after 
obtaining decree for sale, — A mortgagee can resort 
to all his remedies on the mortgage at the same time, 
and is not estopped in an action on the covenant to 
pay the mortgage-money by the fact of his having 
obtained a decree for sale, Maceinkon v, Ghnnes _ 
Chundee Det . , 1 Ind. Jur„ IN. S,, 370 

283. Civil Proce- 

dure Code, 1855, s. 2 — Suit to set aside sale under 
moriy age-decree — Subsequent suit to declare pro- 
perty liable to so^e.— Certain property having been 
sold in execution of a money-decree against the 
representative of a mortgagor, a suit was instituted 
and a decree obtained setting aside the sale as being 
that of land in which the mortgagor had no interest. 
The holders of the original money-decree then again 
brought a suit to obtain a declaration that the said 
property was liable to be sold in satisfaction of the 
said decree. Meld that, the matter in issue having 
been heard and determined by a Court of competent 
jurisdiction, the suit was barred by s. 2, Act Vlil of 
1859. Nheije Chundee Pato Chowdhet u. 
Lhokhee Monee Dabee . . 9 W, E,, 300 

264. Taking money- 

decree on mortgage — Registration Act, EX of 1866, 
s. 53 — Suit on mortgage-bond.' — A proceeding under 
8. 53 of Act XX of 1866 was a suit of a civil nature 
witbin Ibo meaning of s.l. Act VIU of 1839, indepen- 
dently of any peculiarities in the special procedure to 
be adopted. Therefore, where a creditor had resorted 
to the summary procedure provided by s. 53, and bad 
recovered a portion of bis claim in execution of the 
decree so obtained, a regular suit subsequently 
brought to enforce his remedies on the bond, giving 
the defendant credit for the amount already recovered. 


EES JUDICATA — continued. - 

6, CAUSES OP ACTION— co«^i«Merf. 

was barred by s. 2, Act VIII of 1850. Ejiam 
Momtazoodeen Mahomed v. Eajcoomae Doss. 
Haean Chhndee Gbobe t’. DinobdndhooBose 

[14 B. L. E., P. B., 408 : 23 W-. E., 187 

Mothooea Mohhn Eot Chowdhet v. Peaeee' 
Mohhn Shaha . . . . 23 W. E., 344 

But see Utshhb Naeatan Chowdhet v, Chitxba 
Eaka Ghbta . . . 8 B. L. R., Ap., 92 

S. C. OoTSHUB Naeaih Chowdhet d. Chittra 
Eeoka Goobta . . . .17 W. E., 154 

where it was held^ that a regular suit will lie for 
a declaration that property mortgaged by a bond on 
which a simple money-decree had been obtained by 
the mortgagee under the provisions of Act XX 
of 1866 continues liable for the decree, though in the 
hands of a third person. 

266. — — Civil Pro"e- 

dure Code, 1859, s. 2 — Suit on mortgage-bend — 
Registration Act, 1866, s. 53. — A, having a simple 
mortgage-bond, which was specially registered, ob- 
tained a summary decree under the provisions of the 
Begistration Act, and attached the lands under mort- 
gage to him. Prior to A’a decree, these lands bad 
been attached by other creditors, and subsequently to 
A’b decree they were sold to B. After such sale A, 
under his attachment, sold the right, title, and interest 
of the mortgagor, which he himself purchased. A now 
sued the mortgagor and B to enforce Lis mortgage 
lien against the mortgaged properties. Reid that, 
according to the decision of Eman Momtaeooddeen 
Mahomed v. Rajcocmar Bass, 14 B, L. R., 408, tlie 
suit should be dismissed. Doss Monet Dosseb v, 
J ONMEHJOT MhBIiICK 

^ [I. D, E., 3 Calc., 363 : 1 C. L. R., 446 

266. — ' Civil Froce- 

dure Coda, 1859, s. 2 — Suit to enforgo lien on bond 
after suit in which money-decree fas been obtained'. 
— B sued on a bond to recover its amount and 
to enforce a mortgage ' lien. He obtained only a 
money-decree on the 26tb of August 1871. B, who 
also held a decree against the same debtor, caused 
a porti'in of the property which had been included in 
the plaintiff’s mortgage to be brought to sale. B 
instituted a second suit on the 21st of .T anuary 1873, 
to enforce the lien. Reid (in accordance with the 
opinions of Thenee, Obdeiebd, and Beodhbest, JJ., 
Sxdaet, C.J; and Pearson, J. dissenting) that the 
suit was unmaintainable. Bhao Singh c. Hex Easi 

[7 IN. -W., 17 

267, Suit to enforce lien on 

mortgagsd property — Eirst and second mort- 
gagees. — In 1870 M granted a certain person a lease 
of a certain zamindari share, for a term of years, at 
an annual rent, B, as the lessee’s surety, hypothecat- 
ing a mouzah called A as security for the payment of 
such rent. In 1871, A gave J? a bond for the pay- 
ment of certain moneys, hypothecating mouzah A e® 
security for their payment. In 1872 and again in 
187.1, M obtained a decree in the llcvcnuo Court 
against his lessee and L, his surety, for arrears 
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S>£S JTJDICATA — continued, 

6. CAUSES OF ACTION-confinwerf 


^ uuu M LK tliiulLe 1 JH lau uu iuuui.du A Al 
defended this suit on the ground that he was the 
holder of a prior lien on the property The Court 
gave B a decree in 1876, holding that he was entitled 
to an order for the sale of the property, but that it 
would be competent to M to sue to enforce lus lien, 
and that, when he did so the purchaser under B'a 
decree nould have the option of discharging the first 
incumbrance ^The property was accordingly pnt up 


sail, butiiui lue ail iJiuiL 01 Liie aiTLSisoi reu% awarded 
by the decrees of 1872 and 1873 together with the 
costs awarded him in the Rev enne Court, and interest 
Jleld, affirming the judgment of Stuaht C J , that 
the deciee of 1875 did not preclude M fron claim 
iDg to enforce hia hen on mouzah A, nor was his claim 
affected by the circumatancG that he had hrongtit to 
' Co irt 

til that 
which 

was sold to satisfy the money decree htld by HI ho 
doubt, the p occeds of the sale would, aft(r satisfac* 
iion of the costs of the decree go pro ianto to 
the satisfaction of the suns secured by the first 
ineumbraucG, but jU, by scllirg m execution the 
mortgagor s equity of redemption, did not forego his 
jneumbiance Jleld aUo that 31 could not enforce 
hiB lien for the recovery of the costs incurred by him 
ju the r.cvitine Courts, as the surety botiA did not 
provide for the payment of such costs, that he 
could enforce lus lien fi r the recovery of 'interest, as 
that bond did provide for the payment of interest, 
and that the mo leys realised by the sale of the 
equity of redemption of the property in the exccntioo 
of the Revenue tourt’s decree of 187S toust be 
applied, in the firtt place in satisfaction of the costs 
of the suit in which, that decree was made, and then 
jn satisfaction of the arrear sued for in that suit, or 
the balance of that arrear and of the arrear sued for 
m the second suit, with interest at the rate agiecd 
upon la the sunty bond fjoui the date of the accrual 
of tlosc ai rears until realization UsnuiiU e Ibqbi 
Fabsas ^ABAlR Sisan I 1, B,, 2 All , 682 

268 Suit fot possession— uiyree* 

fnent not to appeal — SuitJ'orpotfesrion in term* of 
(t^rtemtni—~A> having sued B for possession of a 
piece of land aud ohtamed a decree for possession of 
portion only , entered into an agreement, by the terms 
of which he was to take a greater part of the land 
than he was entitled to under the decree upon the 
condition that he (J) should not prefer an appew), 
and that, in the event of Ins doing so, the whole land 
clamed in the suit should become the property of Jt 
Jn contravention of this agreement A a; pealed and 

^v» „„ V „ 1- - e - n * ' r 


BUS JUDICATA — continued 

6 CAUSES OF ACTION— concfwrfeJ. 

effect was practically to render the former suit 
inoperative, and further, that the previous suit between 
the partieswasnobarto B s suit, anew cause of action 
having arisen upon the breach of the agreement 
Jati Ram TiicKHiiAB e Dabs Ram Koj-ita 

[3 C. L R, 674 

280 — DamngeB — Ctcii Froeedure 

Code (Act SIV of 1S82), u 13 43 —In September 
1666 the plaintiff sued m a Ifunsif's Court certain 
defendants for possession of one bigha of land, and 
for damages for the cutting and carrying of certain 
paddy from such laud on the 23rd December 1B85 
1 his suit « -I I,— «• j ‘ 

session ha 
to a Smal 

was made * 

plaintiff sued these defendants in the HuSsiffs Conrt 
lor possession of 6 bighss 6 cottahs of land and for 
^ iscanonof 

e pioGts, 
the salt 

oi aooo oeiiig luiiQuiu ill vue o oi^uas 6 cottahs 
decree He sulsequeutly sued the same defeiid-ints 
in a Small Cause Court for damages for the paddy 
cut and carried on the 23rd December 1685 JI*ld 
that such suit was not barred by either s 13 or s 43 
of the Civil Froccduro Code Maqabebb SiNon t 
RAMBSAJjAy ScA . I. L K., 16 Calo , 645 

270 — Suit on yudgment in a 

Kativre territory— Cntl Procedure Code, * J2— 
fhoHst and llorar Act (Al II of ISSBJt t 6— 
Decree made «» Brituh Jnd'o — Ceenen of territory 
to Britieh Qoternrnrni pendiny euit >— Prior to the 
cession of the town of Jhaust to the Rritish Oovem 
ment, plaintiff had instituted a suit m the Subah^s 
Conrt m the Gwalior State on a judgment of the 
Rritisli Court in Jhausi district After the cession, 
the smt was made over for trial to the Court 
of the Assistant Commissioner of the Jhaust district 
The enit was dismissed by the first Court as barred by 
B 13 of the Code of Civil Procedure, but remanded 
by the lower Appellate Court for trial on the merits 
Held that tho recital in Part II of Act WIl of 
1886 shows that it w as intended that inits pending in 
the Courts of the Gwalior State pnor to the cession of 
the town of Jhansi to the British Government should 
he Continued in the Courts of the Jhanst district 
after the cession thereof , therefore the present suit 
which, it it had been originally instituted m a Court 
of British India could not have been maintained, 
being an action on a judgment of a Court of British 
India, was a good and maintainable action in the 
Court where it was instituted, and is to he deemed to 


upon lujndgment rerovered on the ongital canse 
of actum SAtovi r Has Lab 

[I Ta 10 All , 617 
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HiES JUDICATA — continued. 

7. MATTERS IN ISSUE. 

271. Reasons for decision — 

jEstoppel iy former judgment — Final decision of 
same question.- -A. party to a suit is not estopped, 
merely by the reasons which a Judge may give for 
his decision. In order to make out that a decision 
in a fonner suit is au estoppel, it must be established 
that the same identical question has been formally 
raised and finally decided. NtrGKNDUB Nakain v. 
EuanooNATH Naeain Dey . W. R., 1864, 20 

272. Collateral mat- 

ters. — Such matters only as are decided between the 
parties by the decree in the suit ought to be treated 
as binding against them in subsequent litigation. 
No part of the reasoning on the findings of facts 
which have induced the Court to come to its decision 
is binding as between the parties further than for 
the purposes of the particular decision. AuKHin, 
Chtjndee Mookeejee d, Shib Naeaih Ghose 

[15 W. B., 527 

Hueo Doss Dostedae v. Htjeo Peia 

[21 W. B, 30 

EAMASAMI PADEITATOHI f. VlEASAMI Padeiy. 

ATOHi 3 Mad., 272 

273. — Opinions not -material to 

decision — Civil Procedure Code, 1877, s. 13 — ■ 
Judgment — Decree. — In order to see whether a ques- 
tion is '‘res judicata" within the meaning of 
B. 13 of the Code of Civil Procedure, the former 
decree aud the questions decided thereby must alone 
be considered. The words in s. 13 of the Code of 
Civil Procedure, “ has been heard and finally decided 
by such Court,” do not apply to an opinion expressed ^ 
in the judgment on other issues not material for the 
purpose of the decree, though properly determined 
under s. 204 of the Code of Civil Procedure by the 
Court of first instance. Niamut Khan v. Phadn 
Puldia, 1. L. R„ 6 Calc., 319, and Lachmati Singh v. 
Mohan, I. L. P., 2 All., 497, dissented from. 
Devaeakoetja Naeas Amma v. Devaeakonda 
Kanaya . . . I. L. R., 4 Mad., 134 

274. Decree not in conformity 

■with, j'udgment — Civil Procedure Code, 1382, 
s. 13 — Omission to make reservation in decree 
though in judgment. — It is by the decree and not by 
the judgment that a question of res judicata must be 
decided. In 1881 ^ sued K and others claiming a 
declaration of his title to certain land aud an injunc- 
tion against interference with his possession. K 
claimed part of the land by purchase from M. The 
Muusif decreed for A, and this decree was confirmed 
on appeal by the District Judge, but in his judgment 
the District Judge recorded that K'’b claim was not 
adjudicated upon, and that he should bring a fresh 
suit if he had any claim. In 1883 K sued A to re- 
cover the land, which he claimed by purchase from M. 
A pleaded that the claim was res judicata by virtue 
of the decree in the former suit. The District Munsif 
and, on appeal the District Judge held thatthc claim 
was not les judicata, and decreed for K. Held, on 
appeal to the High Court that as no reservation was 
made in the decree of K’s right to bring another sxiit. 


RDS JUDICATA — continued. 

7. MATTERS IN ISSUE— con^tnued. 

the plea of res judicata was good, but that, under the 
circumstances, an opportunity should be given to E 
to apply to the District Court to have the decree in 
the former suit brought into conformity with the 
judgment. This having been done, the decree of the 
lower Courts was confirmed. Ataea v, Kuepu 

[I. L. R., 8 Mad., 77 

275. •; Finding in judgment not 

embodied in decree— <S’«iY for enhancement of 
rent — Civil Procedure Code (Act E of 1877), s. 13. 
— N brought a suit against P for enhancement of 
rent. P’s defence was, first, that no notice of 
enhancement had been given ; secondly, that the rent 
was not enhanceable, as he and his predecessors in 
title had held it at a fixed rent from the date of the 
permanent settlement. The suit was dismissed on 
the ground that no notice had been given ; but the 
Munsif stated in his judgment that he considered 
the rent enhanceable, beeause he did not believe in 
the genuineness of the documdhtary evidence pro- 
duced by P. The decree merely ordered that the 
suit should be dismissed, the portion of the judg- 
ment as to the enhanceability of the rent not being 
embodied in the decree. P therefore had no right 
of appeal against that portion of the judgment. In 
a subsequent suit by JS against P for enhancement 
of rent of the same tenure, — Held that, on the rule 
laid down by the Privy Council in Soorjeemonee 
Pag-e v. Suddannnd Mohapatter, 12 B. L, B,, 304, 
aud Krishna Behari Bog v. Bunioari Loll Boy, 
J. L. B„ 1 Calc., 144, P was precluded, by the, 
decision in the former suit, from denying that the 
rent of the tenure was enhanceable, although the 
decision on that point was not embodied in the 
decree. The material findings in each case should bo 
embodied in the decree, and, if they are not, it is in- 
cumbent on the parties, to avoid their being bound 
by decisions against which they have no right of ap- 
peal, to apply fo amend the decree in accordance with 
the judgment. Niamut Khan r. Phadu Boeuia 

- [I. D. B, 6 Calc., 319 

S. C. Niamut Khan v. Bhahu BpiiUia 

[7 C. L. B, 227 

But see Run Bahadue Singh v. Lucho Kobe 
[I. L. B., 11 Calc., 301: L. R., 12 1. A., 23 

276. 'Objections by 

respondent to decree — Civil Procedure Code, 1882, 
ss. 13, 540, 561, 534. — In a suit to obtain possession of 
certain property, and to set aside a deed called a deed 
of endowment (wakfnama), on the ground that the 
defendant had fraudulently obtained its execution, 
the defendant pleaded (i that the deed was a valid 
one, aud (ii) that she was in possession of the pro- 
perty in satisfaction of a dower-debt, and her posses- 
sion could not be disturbed so long as the debt 
remained unsatisfied. The Court of first instance 
held that the deed was valid, but that the defendant 
was entitled to remain in possession of tlip property 
till her dower-debt was satisfied and the Court passed 
a decree which merely dismissed the suit, without 
embodying the finding ns to the deed. On appeal 
by the plaintiff to the District Judge, the defendant 
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H^S JUDICATA— confin«e<? 

7. MATTERS IN ISSUE— conitflwi. 
filed objections under s 561 o! the CimI Procedure 
Code in regard to thi, first Couit's dec sion that the 
deed of endowment was Invalid The Jnd^ da* 


being the thing which by law is made appealable, 
and nothing else, that party has no right of appeal 
therefrom If, in the judgment of which such de* 
cree is the formal expression, findings have been 
recorded upon some issues against that party and ho 
desires to Imve formal effect given to them by the 
decree, so as to allow of Im filing objections thereto 
under s 561 of the Civil Procedore Code or of ap 
pealing therefrom under s 640, he must tahe steps 
under s. 20G to have the decree properly brought 
into conformity with tho judgment, to that there may 
he matter on the face of it to show that some 


kind contemplated by s 18 of the Civil Procedore 
Code Meld also ^ that in the 


done, the, defect is a good ground of appeal, notwith- 
standing that the decree, on its face, may be altogether 
in favour of the appellant, and notwithstanding 
that ho may not have applied for amendment of tho 
decree under a 206, or for review of judgment , and 
that, in the present ease, the defeat in the decree 
would afford a good ground of appeal Fer MAO* 


IlPjS JUDICATA— cOTififltied. 

7, MATTERS IN ISSUE — eoaiijiafi/, 
whatever has the force of resjudtectla Is nectssanly 
appealable , that the word “from” as used in i 640 
or s 584 and the expression “objection to the 
decree” ins 561 refer not only to matters existing 
upon the face of the decree, bnt also to those which 
should have existed, but do not exist there, and that 
the defendant in the present case was aggrieved or 
injured by the omission m the decree of the first Court, 
and was therefore entitled to file objections to il, and, 
for the same rcasrn, to appeal to the High Court from 
the decree of the lower Appellate Court Also per 
Matistoon, J , that it was doubtful whether the 
reliefs coutemplated by ss 206 and C23 were open 
to the defendant , but that, even conceding that she 
Ought to have songht her remedy under either of 


f 

V Fhudu Suldia I, L. S , 6 Cale > 319 ; and Pan 
Kootr V. phagwani JTooer, 6 X TT., 19, referred to 
JAMAITTJHNI33A e LWyCTTKlSSA 

cr L K.. 7 All., eoe 

277. Incidental finding— appeal 

^rem /<»' ooroMe rfscrer.— The plaintiff sued for a 
declaration that certain lands were hia and for 
possession of them Defendant No 1 claimed the 
ownership of the lands , defendant No 2 claimed to 
be mortgagee in possession The decree simply dii* 


Defendant No. ) now appealed on the ground that, 
although the decree itself was entirely in her favonr, 
she would be prejudiced in any future proceedings if 
the finding of fact as to the ownership of the lands 
^ .....V n..r...n.l W.IJiV.., n— ..11 


decree, A»nsTrrAiUii v SAKnAUAU pAimcBixo 

ri. li. B, 7 Bom., 464 

0^r» ■r\ 


rates for a subsequent year. A matter wh ch Is 
directly adjudicated upon by a Court of competent 
jnitsdictlon can be treated as ret ad'/veficata, hut not 
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271. 


7. MATTERS IN ISSUE. 


Eeasons for decision- 


Jistoppel by former judgment— IPinal decision of 
same question.- -A party to a suit is not estopped, 
incicly by tbo rcuBOns wbicb a Judge tnay give for 
his decision. In oi’dcr to make out that a decision 
in a fomcr suit is an cstoppel, it most be establislicd 
that the same identical question has been formally 
raised and finally decided. NuOKNDmi Nabain v. 
Bughoonath Naeain Dry . W. E., 1864, 20 


272. 


CoV ateral mat- 


wtey at T/tUL“ 

/ers.— Such matters only as are decided between tbo 
parties by the decree in the suit ought to be treated 
as binding against them in subsequent litigation. 
No^ part of the reasoning on the findings of facts 
which have iuduced the Court to come to its decision 
is binding as between the parties further than for 
the purposes of the particular decision. APEnii 
Ceundeb Mookeejee V . Shed Naeain Ghose 

[15 W. B., 527 

Heeo Doss Dostedar v. Hero Pria 

[21 W. B., 30 

EAEASAMI PADEITATOnI f. VlRASAMI PaDEIT- 
ATonr 3 Mad., 272 


273. 


Opinions not -material to 


decision — Ctril Procedure Code, 1877, s. 13 
Judgment — Decree . — In order to see -whether a ques- 
tion is '‘res judicata” within the meaning of 
B. 13 of the Code of Civil Procedure, the former 
decree and the questions decided thereby must alone 
bo considered. The words in s. 13 of the Code of 
Civil Procedure, “ has been heard and finally decided 
by such Court,” do not apply to an opinion expressed 
in the judgment on other issues not material for the 
purpose of the decree, though properly determined 
under s. 204 of the Code of Civil Procedure by the 
Court of first instance. Pfiamut Rhan v. Phadu 
Piildia, I. L. R,, 6 Calc., 319, and Lachman Singh v. 
Mohan, I. L. R., 2 All., 497, dissented from. 
Detaeakonda Naras Amaea v. Devabakonda 
Nanaxa . . . I. L. B., 4 Mad., 134 

274. Decree not in conformity 

with, judgment — Civil Procedure Code, 1382, 
s. 13 — Omission to make reservation in decree 
though in judgment . — It is by the decree and not by 
the judgment that a questiou of res judicataxaviik be 
decided. In 1881 l sued R and others claiming a 
declaration of his title to certain laud and an injunc- 
tion against interference with his possession. K 
claimed part of the land by purchase from M. The 
Muusif decreed for A, and this decree was confirmed 
on appeal by the District J udge, but in his judgment 
the District Judge recorded that K’s claim was not 
adjudicated upon, and that he should bring a fresh 
suit if he had any claim. In 1883 R sued A to re- 
cover the laud, which he claimed by purchase from M. 
A pleaded that the claim was res judicata by virtue 
of the decree in the former suit. The District Munsif 
and, on appeal, the District Judge held thatthe claim 
was not I es judicata, and decreed for R. Seld, on 
appeal to the High Court that as no reservation was 
made in the decree of R'e right to bring another suit. 


EES JUDICATA — continued. 

7. MATTERS IN ISSUE- continued. 

the plea of res judicata was good, but that, underthe 
circumstances, an opportunity should be given to R 
to apply to the District Court to have the decree in 
tbo former suit brought into conformity with the 
judgment. This having been done, the decree of the 
lower Courts was confirmed. Ataea v. Kvvfxi 

[I. L. B., 8 Mad., 77 

276. Finding in judgment not 

embodied in decree — Suit for enhauce^nent of 
rent—Civil Procedure Code (Act X of 1877 j, s. 18. 
— R brought a suit against P for enhancement of 
rent. P’b defence was, first, that no notice of 
enhancement had been given ; secondly, that the rent 
■was not enhanceable, as he and his predecessors in 
title had held it at a fixed rent from the date of the 
permanent settlement. The suit was dismissed on 
the ground that no notice had been given ; but the 
Munsif stated in his judgment that he considered 
the rent enhanceable, because he did not believe in 
the genuineness of the documdhtary evidence pro- 
duced by P. The decree merely ordered that the 
suit should be dismissed, the portion of the judg- 
ment as to the enbaneeability of the rent not being 
embodied in the decree. P therefore had no right 
of appeal against that poriion of the judgment. In 
a subsequent suit by A against P for enhancement 
of rent of the same tenure, — Reid that, on the rule 
laid down by the Privy Council in Soorjeemonee 
Ray-e V. Suddanund Mohapatter, 12 B. L, R,, 804, 
and Krishna Behari Boy v, Bumoari Ball Roy, 
J. L. R„ 1 Calc,, 144, P was precluded, by the, 
decision in the former suit, from denying that the 
rent of the tenure was enhanceable, although the 
decision on that point was not embodied in the 
decree. The material findings in each case should be 
embodied in the decree, and, if they are not, it is in- 
cumbent on the parties, to avoid their being bound 
by decisions against which they have no right of ap- 
peal, to apply to amend the decree in accordance with 
the judgment. Niaaiei Khah x\ Phad'D' Buidia 
* [I» L. E., e Oale., 319 

S. C. Niamut Khan v. Bhadxt Bpeuia 

„[7C. L.B., 227 

But see Run Bahad-ob Sinsh v. Lhcho Kobe 

[I, L. B., 11 Calc., 801: L. B., 12 1. A., 23 


276. 


• Objections ly 


respondent to decree — Civil Procedure Code, 1882, 
ss. 13, 540, 561, 594.— In a suit to obtain possession of 
certain property, and to set aside a de.ed called a deed 
of endowment (wakfnama), on the ground that the 
defendant bad fraudulently obtained its execution, 
the defendant pleaded (i that the deed was a valid 
one, and (ii) that she was in possession of the pro- 
perty in satisfaction of a dower-debt, and her 
sion could not be disturbed so long as the debt 
remained unsatisfied. The Court of first instance 
held that the deed was valid, but that the defendant 
was-on titled to remain in possession of the 
till her dower-debt was satisfied and the Court passca 
a decree -which merely dismissed the sni^ wi lO 
embodying the finding as to the deed. i 

by the plaintifi to the District Judge, the defendont 
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BES judicata — conftnued 

7 MATTERS IN ISSDE-co»^t««ed 
filed objection under s 561 of tlje Ci il Procedure 
Code in regard to tbe firit Cou t a dee s on that the 
deed of endowment waa inval d The Judge d s 


1 

it entirelj in favour of a party to a amt such decree 
being the thing wh ch by law is made appealable 
and nothing else that party has no right of appeal 
'* eh such de 
have been 
arty and ho 
hem by the 

decree so as to a u \ ui u s u uuj ions thereto 
under a 561 of the Civil Procedure Code or of ap 
pealing therefrom under s 540 he must take steps 
under b 208 to have the decree properly hronght 


mgs in a judgment upon matters which subsequently 
turn out to be immaterial to the grounds upon which 
a suit IS finally disposed of as to the plaintiff s right 
to any portion of the relief sought by b m a« de 
dared by the decree amount to no more than obtfer 
dicta and do oot constitute a fi al dects on of the 
k nd contemplated by s 13 of the Civil Procedure 
Code Seld also that in the present ca e the 
Judge was right n holding that the question as to 
the lalid ty or otherwise of the d ed of endowment 
vfas wholly immaterial The judgment of Steaiobt 
J in Jjachman Stnah T Mohon I L K 2 All 
497 approved and followed Per Oldtield J con 
ira that the 
fulfil the req 
dnre Code s- 

determination arising out of the claim and mater al 
for the decision thereon that if th s has not been 
done tbo defect is a good ground of appeal notwith 


HES JUDICATA' — continued 

7 MATTERS IN ISSUB-coniinuerf 
wb&teier baa the force of res judteala is ncceBsanly 
appealable that the word from as used id b 540 
or a 584 and the express on objection to the 
decree lu s 561 refer not only to matters existing 
upon the face of the decree but also to those which 
should have existed but do not exist there and that 
the defendant in the present case was aggrieved or 
injured by the em ss on ra the decree of the first Court, 
and was therefore entitled to file object oub to it and 
forthe same teas n to appeal to the H gh Court from 
the decree of the lower Appellate Court Also per 
MiiHUoOD J" that it was doubtful whether the 
reliefs contemplated by ss 206 and 623 were open 
to the defendant but that even conced ng tl at ahe 
ought to have sought her remedy under either of 


Narayan Das Z L S 1 All 4S0 ZZohon Lai i 
Ram Daj/fil J L £ 2 All 843 IZimat Khan 
\ Phuda Buld a I L S 6 Cale 819 and Pan 
Kooer v Phaffwanl iTooer 6 Y TT" 13 referred to 
jAMAiTcmtissi r LTrinrsHissA 

[1 L R , 7 All , 608 
377 Incidental finding— ,4ppesl 

from faroar-ahle decree — The plentiff sued for a 
declsKittoB that certain lands were fats and for 
possess ou of them Defendant No 1 claimed the 
owoersh p of the lands defendant No 2 claimed to 
bo mortgagee in possession The decree simply d s 


Defendant 2\o ) now appealed on the ground that 


I 

would afford a good ground of appeal ier Man* 
MOOD, J that inasmuch as the p ovis dus of s 13 of 
the Civil Procedure Code relate as well to the t at 
of ssues as to the trial of suits and m the present 
case the valid ty or otherwise of the deed was a 
matter directly and subatautially m issue between 


can have been an essential element or ai au irst 
decree AspBUrABAl t Sakhauam Pabdctbavo 

[I D. 7 Bom., 464 

2 YS Collateral iBsua — Dismissal 

for scant of notice —Where a suit for arrears of rent 
it enhanced rates for o certain yrar was d»mmrf 
for want of notice but the Court also found that the 
DOttah set up bj defendant was not penume -field 
th«.t the dec s ou was no bar to a subsequent toU by 
S ime plantiff for arrears of rent at enWd 
rxtM for a subsequent year A malt^ wh eh is 

junsdiclion can be treated as rer adjedicata but not 
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flES JUDICATA— conitnMfid:. 

7, MATTERS IN ISSUE— oon^ijiuecZ. 

matters dctermmed for collateral or incidental pur- 
poses only. Jakdine, Skinner & Co. r. Dwaeka- 
NATH ' Chnokeebutt-e . . 14 W. B., 412 

279. — Finding infor- 

mer suit . — A finding in one suit to wbicli A was a 
party is no bar against A in another suit, unless it is 
shown tbat'tbe issue in question in the latter was 
raised in the former suit, and was a material issue in 
it, Dahoo Mttndee ®. Gopee None J ha 

[2 W. B., 79 

Nanah alias Naeain Rao v. Jhmna Babe 

[2 Agra, 192 

Saeahmhnissa Khatoon V . Mohesh Chhndee 

RoT ..... 16 "W . ‘,B,, 85 

280. ■ - - Issue material 

to rights of parties, — Any issue which is material to 
the rights of parties in the matter.of the suit between 
them, whether actually contested or nob, shall not 
afterwards be raised in a subsequent suit between the 
same parties. Deokee Khnettn Roy e. Kaeeb 
Peeshae . . . 8'W. B., 366 

Ramsookh V . Taea Singh . • 3 Agra, 40 

281. — — When a Court 

of competent jurisdiction in deciding upon a parti- 
cular subject-matter thinks it necessary to go into 
collateral facts for the purposes of its decision, its 
opinion on those facts is not conclusively binding in 
!i subs^uent suit which relates to a different subject- 
matter. Maehoo Ram Dee «. Boxeonath Doss 

[9 W. E., 692 

282. Civil Procedure 

Code, 1859, s. 2 — Matter incidentally in issue . — 
The cause of action in a suit cannot be said to have 
been heard and determined in a former judgment, 
unless it was put in issue and directly determined. 
Any finding or observations merely bearing on such 
issue or any opinion incidentally expressed cannot be 
considered a finding upon the issue so as to make that 
judgment a determination of the cause, of action 
■within the meaning of Act VIII of 1859, s. 2. Shib 
Nath Chatteejeb v, Nhbo Kishen Chatteejee 

[21 W. B., 189 

283. Civil Procedure 

Code, 1859, s.2 — Trial and determination of issues 
unnecessary for disposal of suit. — A Court of com- 
petent jurisdiction, having tried and determined an 
issue arising in a suit on which the suit might have 
been disposed of, proceeded to try and determine 
another issue which also arose out of the pleadings, 
but the determination of which in that suit was not 
required for its disposal. Held that such Court 'was 

' not bound under the circumstances to refrain from 
trying and determining such last-mentioned issue, and 
that the trial and determination of it could not be 
treated as a nullity and the issue could not again be 
tried and determined in another suit. Man SinGH v. 
Naeayan Das . . . I. L. B., 1 AIL, 480 

284. — Issue not 

affirmed and denied — Peqnisiies for res judicata . — 
In order to constitute the bar of res judicata, it is 
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not sufficient merely that an issue on the same point 
should have been raised in the former suit, although 
that issue may have been incidentally decided ; but it 
must appear that the matter referred to was alleged 
by one party, and either denied or admitted expressly 
or impliedly by the other. Shama Chhen Chattee- 
JEB V . Peosono Coomae Santikaeeit' 

[5 C. L. B., 261 

285. - Suit to set aside 

will — Question as to validity of will — Suit for 
possession — Cause of action. -C, a Hindu subject 
to the Mitakshara law, adopted S, and aitei-wards 

B, and -made a wBl, whereby, after providing for his 
widow, the family worship, etc., he made a division 
of his real and personal property between his two 
adopted sons. Provision was also made for forfeiture 
by either of the sons in case they disputed the will, in 
which event the whole estate was to go to the other 
son. This ivill was registered and filed in the Collec- 
tor’s Court. S was subsequently disowned by C and 
declared, to have forfeited his right to anything 
under the will. In 1859 8^ brought a suit against 

C, B, and certain persons who claimed portions of 
the property under deeds executed by G, to cancel 
those deeds, to cancel the will, to set aside adop- 
tion of B, and for maintenance. In this suit he 
alleged that C -had no power to make any of the 
devises of real estate contained in the will, inasmuch 
as the whole estate, consisting of property inherited 
by C and pioperty acquired by him from the income 
of such inherited property, was ancestral. The only 
issue raised in that suit referring to the will was 
whether it was assented to by S. The first Court 
found that it had been so assented to ; that the adop- 
tion of B was valid ; and that S’s conduct justified 
G in disinheriting him: the suit was accordingly 
dismissed. S appealed to the High Court, and in 
his grounds of appeal raised the same contention as 
before, vis., that the whole of the real property was 
ancestral, and therefore G had no power to dispose 
of it without his consent. The High Court in 1S63 
varied the decree of the first Court, and held that the . 
will must he set aside so far as it affected the right 
of in the ancestral jiroperty, but that the ancestral 
property only included that inherited, and not that 
acquired by C with the income of the inherited pro- 
perty. In a suit brought by S, after the death of 
B and C, against A’s w'idow and the parties to the 
former suit, or their representatives, to obtain pos- 
session of the whole estate of C on the ground that 
both the inherited property' and the property acquired 
from the income thereof were ancestral, — Held 
(reversing the decision of the High Couiil that, 
although the issue as to the assent of S to the will 
clearly embraced only a portion of the controversy 
between the parties, the Court had jurisdiction, and 
indeed was bound, to decide whether or not the will 
was operative as to all or to any and what portion of 
the property, and that its decision on that point was 
binding on the parties. According to the general 
law relating to res judicata, where a question has 
been necessarily decided in effect, though not in ex- 
press terms, between parties to a suit, they cannot 
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raise the same question as between themaelvea in any 
other suit m any other form S 3 , Act 'VIII of 
1859, does not prevent the operation of this general 
law 'the words “cause of action” in that section 
must be construed in reference to the substance 
rather than the form of the action. Soobjouonbe 
Dates v SODUANtiND MonAtATTEB 

ria B. L. E,, P. C.,'304 : 20 "W. E , S77 
L E., I A , Sup Vol . 212 

reversing the decision of • the High Court in 
StrDA>UNl) MOHAEATTUBr SOOBJOSIONEE De&EB 

[8 W. B..46S 

and on review . , 11 W. E , 436 

288 — — — Sutt fcy Cfor 

mesne projtls of land as dteiiee under tm/i of 4— 
TTi// held laltd and C's efatm alloued — AppUea 
Uon ly C at legal representaitve of A for ereeU'. 
iion of decree ^blatned bg A — Question of valx 
dxtu of Kill again raised —A obtained a decree 
against S for possession of certain land, and then 
died Thereupon C applied for execution of the 
decree ns A’e legal representative, reljing upon a will 
made hy A in his favour. At the same tune, C filed a 


ity of the will on the pounds of non ci^ulionjiy. 


whether C was entitled to execute the decreeas4’e 
representative fell within the last clause of s 241 of 
the Code of CimI Procedure, cu., “determined m a 
separate suit ” 1 he Subordinate Judge, who bad 

raised an issue as to the validity of the will relied 

t r. s it- - i r— —■'n — • 


287. 

aside adoplion—Decret in former suit , — In a suit 
biouglit to set aside the adoption of the first defeu- 
dantr to declare plaintiff’s title to certain lands 


HE 8 JUDICATA— conftnued. 

7. MATTERS IN ISSUE— confinned 
and for possession, the first defendant pleaded that 
the question of his adoption was judteafa in a 
former suit. In that suit between the present 
plaintiff’s son as plaintiff and his father (the present 
plaintiff) as the first defendant, and the present 
first defendant, the alleged adopted son, as second 
defendant, the latter was found to be the adopted 


288. Failure fo 

prove adoption — A claimed certain property as the 
adopted sou of B, and it was decided in that suit that 
A imd failed to proi e that he was the adopted son of 
B Beld that this decision was do legal bar to A’e 
proving in another suit that he wss the adopted 
son of B> in which A sought to obtain a different pro* 
perty upon a different cause of action, though the 
parties to the suit were the same Kbifabam r. 
BHAOWAn Dies 

[1 B. li. E , A. C , es . 10 W. E , 100 

280. . Suit to tet 

aside adoption — B, as adopted ion and heir of Q, 
instituted a ^uit to set aside certain patni leases 
under which certain persons clamed to hold laud, 
which had belonged to O The defence was that 
B was not the legally adopted son of Q, and an 
issue on this point having been settled, K, who 
claimed to be the reversionary heir of O, was made 
a defendant undei s ?3*of Act VIII of X850, and 
it was eventually deeilcd m that suit that B uas 
the duly adopted son of Q lleld that a subsequent 
suit by K agamat B to set aside the ndoptiou 
coutd on the principles laid down in the case of 
Soorjeemonte hayte v SudduRaad Mohapatter, 12 
B L ^ , 50 #, bemsmtained Fnparam x. Bhaga- 
teanDaStH^ L B,A C .55, overruled KniBicrA 
Bedabi Rot c Bpswabi Lai>l Rot 

[I L E., 1 Calc., 144 • 25 W. E., 1 

S C JvKisnyA Beoabz Bor v Bbojeswibi 
C aownasANEB . D H , 3 X. A , 283 

affirming tbe decision of the High Conrt 111 Ebibto 
Beqabee Rot e Bujjwareb Lali. 1 ot 

[19 W. E., 82 

Followed in Ruh BAnADm Sixoti n Lneno 
Kobe. . . . 1. 1*. E, 11 Calc , 301 

[Ifc E , 12 I. A , 23 

290. - '■ — ■ ■ Civil Proeedtire 

Code, t 2 — Coiieeo/ action — 4, a Hindu of Oys, 
diel, leaving a sister, B, and C, the son of a 
deceased sister On 4’a death. B took possession ot 
Iho property left by 4 In a suit by C acainit B 
for recovery of possession thereof as heir to his 
maternal nnclc, the Court of first instance held that 
B should retain possession of the property during 
her lifetime without p iwer of waste, and that on her 
death C should he entitled to the possession thereof. 
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This was reserved by the Hiprb Court ou appeal^ wbo 
held that the decree should have been simply a 
decree of dismissal of the plaintiff’s suit. S died, 
leaving an adopted son, D. C sued D for recovery 
of possession of the property, the subject-matter of 
the former suit, on the ground that 2) was not the 
adopted son of B, and that C, who came within the 
class of bandhus, was entitled to succeed to the pro- 
perty left by A and B, there being no nearer heir 
in existence. Beld that s. 2, Act VIII of 1859, 
did mot bar the suit. Mohuk Lai. Bhata Gtas 
p. Lachman Lai 6 B. D. E., 663 : 14 W. E., 73 

291. Civil Procedure 

Code, l8H2, s. 13 — Bstoppel — Privitp in estate. — A 
competent Court having decided upon an issue 
directly raised in a suit brought by a person alleging 
himself to bare been adopted that this adoption had 
not taken place, it was held that the present suit 
was barred under Act X of 1877, s. 13, as res 
judicata, having been brought by the son of the 
defendant in the former suit, claiming through his 
father, to establish the same adoption ; and that the 
section applied, although the suits related to differ- 
ent properties. The establishment of the adoption 
allfg^'d in the first suit would have obliged the 
father of the present plaintiff to share with the 
adopted son his ancestral estate. That adoption 
having been negatived, the son, in this suit, ought 
to be estopped from making title on the ground that 
the adoption had placed the person, from whom he 
claimed to inherit, in the relation of father’s brother 
to him. Venkata Mahieati Gangaxihatia Eama 
Eatt V. Btrcflr Sitaxta. Pittappe Eaja v. Bpchi 
S iTATTA . . . *1. L. E., 8 Mad., 219 

S. C. Eajah oe Pittapite v. Bucpn Sitatta Gaett 

[L. E., 12 I. A., 16 

292. Issue in former suit — For- 

nier decree in favour of plaintiff, hut issue as do 
adoption found against him — No appeal open to 
plaintiff against that -finding — Sxibsequent suit to 
recover property on strength of adoption. — One S 
died in September 1878, leaving a widow B. The 
year before his death his only son (Bala), a child 
eight years old, had left his home and was never 
heard of again. A few days before his death, 5 
adopted the plaintiff (his nephew) and executed a 
deed of adoption, which stated that he had no hope 
that his son Bala was alive, and that he had there- 
fore adopted the plaintiff. The deed further declared 
the plaintiff to be the owner of all ^’s property 
with all the rights of a natural son, but provided that, 
in the event of the lost son returning, he should 
have half. In 1892 the plaintiff, as S’s adopted son, 
brought this suit to recover some of S’s property, 
which was in the hands of the defendants, who claimed 
it as S’s heirs. They {inter olid's impeached the 
plaintiff’s adoption. The plaintiff had previously 
sued one N, the father of the defendants, in another 
suit (No. 804 of 18851 to recover certain other lands. 
In that suit it had been held that the plaintiff 
was not the adopted son of S, but that neverthe- 
less he was entitled to recover the lands sued for on 
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the strength of the above-stated deed of adoption, and 
a decree was passed for the plaintiff. JETeld that the 
issue as to adoption in..that suit was not res judicata 
in the present suit. In the former suit the plaintiff 
recovered upon the deed. B[e could not have ap- 
pealed from the decree which was in his favour, nor 
could he, under the Civil Procedure Code (Act XIV 
of 18b2), appeal from the finding upon the adoption 
issue which was against him. Upon that issue there 
had not been a final decision. Eango Bataji ». 
Mudiyeppa , , I. L. E., 23 Bom., 296 

293. Pending suits--Ci«r7 Pro- 

cedure Code, ss. 12 and IB—Malikana—Bifferent 
reliefs claimed . — For the purpose of the rule of 
res judicata, it is not essential that the subject- 
matters of the' present and the former litigations 
should be identical. Where a recurring liability is 
the subject of claim, a previous judgment dismissing 
a suit between the same parties upon findings which 
do not go to the root of the title on which the claim 
rests, but relate merely to a particular item or 
instalment, cannot operate as res judicata. Hut if 
such previous judgment negatives the title and main 
obligation itself, the plaintiff cannot re-agitate the 
same question of the 'title by claiming a subsequent 
item or instalment. Rajah of Pittapur v. Buchi 
Sittya Qaru, L. R„ 12 I. A., 16, referred to; The 
pendency of litigation regarding rent, m’alikana, or 
other demand for one year does not, under s. 12 of 
the Civil Procedure Code, bar, a suit between the 
same parties in which the same demand is made for 
a subsequent year, inasmuch as the reliefs claimed 
in the two cases are different. Ss. 12 and 13 of the 
Code compared. On the I7th August 1835 a suit 
was instituted for recovery of an annual malikaua 
allowance for the years 1290, 1291, and 1292 Faslis. 
On the 5th October 1885 the Munsif dismissed the 
suit. On the 10th March 1886 the Subordinate- 
Judge on appeal reversed the Munsif ’s decree, and 
decreed the suit. On the 21st June 18*^6 the defen- 
dant appealed to the High Court, which on the 4th 
July 13»7 reversed the Subordinate Judge’s decree, 
and restored that of the Munsif, on the ground that 
the plaintiff had never received and was not entitled 
tomalikana. Meanwhile, on the 8th June 18'6, the 
plaintiff brought another suit against the defendant 
for recovery of malikaua for the year 1293 Fasli, 
which accrued ~ after the institution of the former 
suit. By judgments dated respectively the 21st 
August and 27th November 1 886. the lower Courts 
decreed this suit holding that the Subordinate Judge’s 
decree of the If'th March 1886, iu the former suit, 
operated as res judicata n-aA. was conclusive in favour 
of the plaintiff’s title to the malikaua. , On the l7th 
May 1887 the defendant appealed to the High Court, 
and on the 16th May 1888 ithe High Court having 
in the interval dismissed the former suit by its 
judgment of the 4th July 1887) the appeal catno 
on for hearing. Held that the trial of the present 
suit by either of the lower Courts was not barred by 
s. 13 of the Civil Procedure Code by reason of the 
fact tbat, at the time of such trial in August ana 
November 1886, the previous litigation between the 


I 
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parties WAS pending in second appeal before the High 
Court Baleishah v Kishak Lal 

[I li. E , 11 All , 148 

204 — - Civtl Froee- 

dure Code ^JS82^, ts 12 48,244 — JProccerfu^ tn 
exe vfion —A suit according to s 46 of the Code of 
Cull Pr cedure, must commence nitba plaint, and 
a proceeding nliicb is capable of terminating in a 
decree or an order liaving the force of aidcctee cannot, 
on tbit gionnd alone be deemed to be a suit aitbm 
the meaning if the Code, if it baa not commenced 
ivitli a 1 1 lint Such a p'oecedmg is, in stnetness 
onl^ a proceeiling in a suit Semhle — That a pro 
ceedmg under s 214 is not a suit urithm the 
men mg of s 12 of the Code of Cuil Procedure. 
VrifKATA CnASDBAPPA NATiVIVAnV V VEKEArc 

BAAiA Reddi 1 1j R • 22 Mad , 268 

295. iBSue as to rate of rent— 

Poe*e*no « — iiuit for kab>^ha(-^lJecti*on on right 
oj aoupnneg — A suit for a kabul at in rrhiclt the 
rate of ret is tlic subject mattir and the qaestion of 
the n,.lit of otcup incy is uot the mam point, is not aa 
estoj p 1 ti a suit fir repossession under cl C s /3, 
ActXoflbSO hHoDA UuEse t) AKOOL Gazes 
[9 'W. B , 605 

290 Issue as to amount of rent 

— t for rent— Cntl ifo erfuf'C^ds 1852,$ 2 — 
Bold, nitb itfirence to Act Vlll of 18t9, s 2 that 
^hcrcthc’cansc of action is Che sau c m substance in 
both Bulls and ntiere the former suit was socon 
stitutcd that the parties to the present suit nerc in 
direit contest viith each other and lad full oppor 
tunitv tf Asserting their rights, the decision in tho 
fornur sut is rer adjudteaia, eg, decrees passed 
111 suits for patmrent in nhich the jumma payable 
IS put in 18S1U arc decisive as to the Amount of such 
lumiiu Rashaii Doss Si>aa v Heera Motbb 
Dossbb . 22^7.11,282 

297 Issue as to title Suheequent 

tuitjor deeJaroUon of right lormer suit A 

Gfsjpillut) sought to establish his right, in e*o 
cutio I of his dscrec against 11 I i have a talulh 
sold as bilongmv to ^ ii U S a defendant m that 
suit 1 Uadtd that the ubole taluhh hid been conveyed 
to him alsolutily by his father B 11 under a 
hibbiimmih An issue u as raised and tried whether 
the tiiluVh belonged to D 8 or ii t , and it was ex 
pressly ih tided Ibat it did not, and that the zamui' 
dan MAS liable to be attached and sold in execution 
of A G'i decree as belonging to H R Beld that it 
was not 01 cn to D S ox to plaintiff claiming under 
him m a subsequent suit to conic into Court and 
ash for a declaration of his tii.ht to a half share of 
the taliikh as against A O AunooL Gpjoieb t 
Kisuamckp Uosa ahat KBnn Kx« Doss 

£17 W E , 360 

208 Citsf Procedure 

Ccde,t 13, exph 1 and II, and »,44 — A was the 
own r of a 4 anna share in a village On Uie 1st 
March 168), hia childless widow li, and his nephew 
B, whj had separated from bis two brothers and 
TOL IT 
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lived for some jears with both L and It, sold to 5 
one third of the 4 auna share The brothers of B 
aued the vendors and the vendee to enf rcc a H),ht of 
preemption allcgingthatthey. as wellas iJ hadac* 
anircd and enttred into exclusive possessi n of the 
estate of A as hts heirs In the second appeal in this 
suitthe High Court held that, as it was pio ed that 
the 4 anna share was L*s separate estate, and 11 had 
succeeded to it and was in p ssession of it. and thus 
the plaintiffs had not established a title tn, or acquired 
possession of, any part of the share the plaintiffs 
weie not in a position to assert a preferenti 1 cLiim 
to p irehnse the property in dispute The pi iintiffs 
also pleaded that the qtu stion of t e rieht and title 
asserted by i . c t . 

beeu tried ai 

Court reject ■ 

had been baseu uieieit u i tut uiiegaliu i i>i ae /ado 
possession, and that their claim was 1 1 obtain by 
purchase one third share only, and not for any 
re I edy in respect of their right to possess on by 
inhetitaneeof the entire 4 anna estate bubs qnently 
to this decision, the same plaintiffs allegm,. equal 
rights with B as reversi nary hews of L, sued the 
same defendants for adiclantiouof the mcompeteBCe 
of B, the widow, to alienate the property aud that 
the sale deed might be drclared es apunitthcm null 
aud of DO effect The cause of action nna stated to 
be the execution ou the 1st March 18s > of the deed 
of sale Hf/iitbat the plea of ret judxeat i failed 
The matter now sabstsnfiallv m issue between the 
parties n» , the prcsnmptii e title of the plaintiffs to 
possession of the propeity, had not been ' heard and 
noally Occidetl" m the sense of s Id of the Ciiil 
Procedore Code Such title was n t “ alleged and 
denied” by the parties in that suit witbin espl I, 
s 13 It was not matter which ‘ mij,ht andoight” 
to have been made the griund of attack m the 
former suit witlim expl II The law d cs net 
require n plaintiff at o ice to assert all Ins titles to 
property, or tn be thereafter estopped fron adiancing 
them A plaintiff maj wuh the leave of the Court 
(« 44, Civil Precedare (ode) join causes of action, 
but he IS nowhere compelKvl to do ta The cause of 
action in the second suit, although the date of its 
accrual was the same wis sepirate and distinct from 
the cause of action asierted m the prctious suit 
SnBo BatAw SiNon t SnEOSAHAi Mise 

CL L B., e AIL, 368 
209. — Issue as to account— futf 

for «»on»y due on lond~ Jet A of 1877, t 1$ — 31 


still due. athrmeu me iiiuusii s uixm Jli appealed 
to the High court on the ground that an appeal 
by B did not ho to the Sutordinato Jndge, as B 
11 If 
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was not aggrieved by the Munsif’s decree. The 
Division Bench before which the appeal came, on the 
10th August 1877, holding that S, was not competent 
to appeal to the Subordinate Judge, set aside the 
proceedings of the Subordinate Judge. In deciding 
the case the Division Bench made certain observa- 
tions to the effect that the account between the 
parties was not finally settled, but might be taken 
again in a fresh suit. In November 1877, M. insti- 
tuted a fresh suit against JR. to recover the bond on 
^ payment of iBlS8-7-4, the sum found by the Munsif 
in the former suit to bo due by him to R, JSJeld, on 
the question whether the finding of the Slunsif in 
the former suit was final and conclusive between the 
parties or the account might be again taken, that 
that finding, being a finding on a matter directly and 
substantially in issue in the former suit, which was 
beard and finally decided by the Munsif, was final 
and conclusive between the parties, and the account 
could not be again taken. JSeld also that the observ- 
ations of the Division Bench in the former suit 
were mere “ohiter dicta’’ which did not bind the 
Courts disposing of the fresh suit. Mohait Lam «. 
Bam Dial .... I. L. B., 2 AU., 843 

300. Issue as to satisfaction of 

money-bonds — Subsequent suit on bonds — Civil 
JPrucedvre Code, 1882, s. 45 — Matter directly and 
substantially in issue — Meaning of “suit” in Civil 
^Procedure Code, 1882, s- 13. — S sued E for four 
bonds, alleging that the same had been satisfied. E 
had formerly sued iS on two of these bonds. S had 
alleged in defence of that suit that those t»vo bonds, 
as also the other two, had been satisfied. It was de- 
cided in that suit that not one of tlie bonds had been , 
satisfied. Meld by Petheeam, C.J., and OnnErEin, 
hEODHUEsr, and Dutsoit, JJ., that the only issue 
in the former suit which had to be decided being 
whether the bonds on which that suit was brought 
had been satisfied or not, the second suit was, under 
s. 13 of the Civil Procedure Code, res jud icata only in 
respect of those bonds, aud not in respect of the other' 
two bonds. The Court which tried the former suit 
had not jurisdiction to try the subsequent suit. Per 
Mahmood, J.— This being so, if the word “suit” 
in s. 13 wei'e taken literally, it might, with some 
plausibility, be contended that there was no res 
Judicata in respect of any of the bonds. The word 
“ suit, ” however, must be understood to mean such a 
matter as might have formed the subject of a separate 
suit iudependeirtly of the special provisions of the 
Civil Procedure Code, such as s. 45, which enables this 
plaintiff to unite several causes of action in one and 
the same suit. Adopting this interpretation, it was 
clear that the two bonds which were the subject of 
the former suit could not be allowed to form the 
subject of litigation again. As to the other two bonds, 
which were nob the subject-matter of the former suit, 
they did not, in the former suit, constitute a matter 
directly and substantially in issue” within themenu- 
iug of s. 13, and, even if they were ‘ directly and sub- 
stantially in issue,” the decision in the fomer suit 
would not support the pica of res Judicata, because 
the Court which tried that suit was not a Court of 
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jurisdiction competent to try the subsequent suit 
in which the plea was raised. Sheoeaj Bai v. 
Kashi Nath \ . I. L. R., 7 AIL, 247 

301. Issue as to validity of 

mortgage — Suit for possession — Cix-il Procedure 
Code, 1677, s. 13, expls. I and JL — S, the proprie- 
tor of a one-third share of a certain undivided estate, 
made a gift of such share to P. He subsequently, in 
February 1875, gave a mortgage of such share, 
in his capacity as P’s guardian, to N and S, the two 
other co-sharers of such estate. In March 1878 P, 
having attained his age of majority, brought a suit, 
as a co-sharer of such estate, under such gift, against 
N and 8 for possession of certain land appertaining'' 
to such estate, on'tlie ground that they were using 
such land as if they were the sole proprietors thereof. 
The lower Appellate Court, observing that such 
land was the property of the three co-sharers, that 
the mortgage of P’s right to A’ aud S did not 
affect those rights as such, and that A' and S were not 
justified in usina such land as if they were the 
exclusive proprietors thereof, gave P a decree for 
possession of one-third share of such land. A and S 
appealed to the High Court on the ground that P_ 
should not have been awarded possession, as they 
were in possession of such land as mortgagees. The 
High Court remanded the cases for the determination 
of the issue thus raised by A’ and S, and the 
lower Appellate Court found that A' and <S were in 
possession of P’s share of such estate as mortgagees 
under the mortgage made by JS above referred - 
to and of such land as such. P did not take any ob- 
jection to this finding; .and it was adopted by the 
High Court and embodied in its final decree. -In Octo- 
ber 1879 P sued A’ for possession of his share in such 
estate, claiming under the gift from M aud alleging 
that the mortgage of such share by S to A' was invalid. 
Jffeld that, inasmuch as such mortgage was matter 
substantially in issue in the former suit, the matter 
in issue iu the second suit was res Judicata under 
expls. I aud II, s. 13 of Act X of 1877. Nieman 
S iNSH V. Phhlman Singh . I. D. B., 4 AIL, 65 

302. Issue as to interest on' 

instalment bond — Civil Procedure Code, 1677, 
s. 13—“ Subject-matter ” of suit . — The obligee of a 
bond payable by instalments sued the obligor for 
four instalments, claiming, with reference to the 
tei’ms of such bond, interest on such instalments from 
the date of such bond. The obligor contended in 
that suit that, on the proper constiuction of the 
bond, the interest on such instalments should be 
calculated from the dates of default. The obligee 
obtained the decree for interest as claimed. The 
obligee subsequently again sued the obligor for four 
instalments, again claiming interest on such instal- 
ments from the date of such bond. The obligor 
contended again in the second suit that interest 
should only be calculated from the dates of default. 
Beld that the question as to the date from which 
interest due on the defaulting instalments was exi- 
gible under the terms of such bond was res Judicata, 

It is the “ matter in issue,” not the “ subject-matter,” 
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of tbe suit, that forms the essential test of ret 
judicaia in s IJ of Act X of 1877. Pahiwah 
S ivan 1 . Risazi Sisan 'I L. E., 4 All., 65 

303 Issue as to right to pro* 

perty— C*o«l Procedure Code, t IS, expt J — 
Issue pretiouslt/ determined — 77 sued for ft 


kiln belonged to W, which the Court of first instance 
decided in Jf’t favour y eventually obtained a 
decree for a moietj of the kiln, which he claimtd by 
right of inheritance IF appealed, contending, tnler 
alid, that it was not proved that a moiety of the kiln 
be'onged to N. The appeal was decreed, and the 



304 Issue as to possession— 

Suityoi reeoreiy of produce of land — Cteil Proce* 
dun Cods }S77,s. 12— Matter in issue in former 
SHiZ—Pendingtho final hearing in appeal of & suit for 
confirihation of possession of certain land, and for the 
recovery of the produce of such land alleged to have 
been carried away by the defendants, tbo plaintiff 
brought a suit again asking for confirmation of pos 
session, but also for the recovery of the produce 
which had arisen smee the institution of the other 
suit Eeld the second suit, so far as it sought for 
the recovery of the produce, was not barred by the 
previous suit BiaSEsarrs Snron r Opitput Sison 

[8 C. L R., 113 

305. Issue of law erroneously 

decided- Decree prohibiting erection of temple — 
Pxghts of rival religious eects -'Right to open 
temple for tiorshtp —The erroicois decision by a 
competent tribunal of a question of Law directly or 
substantially iii issue between the parties to ft suit 


in coiiiiLciio i ivim mu Umj lo iioisuiy *Oi j tut 
Vadakalais opened a temple for public worship on an- 
other Bite, their private property, in the same street 
vou IT 


EES JUDICATA — continued. 

7 MATTERS IN ISSUE-con^inuei 
Seld that the decree of the Sudder Conrt in the 
former suit Was no bar to the action of the Tada- 
kalais Fa&thasabapi i CniKKAEBisnNA 

[LL R, 6 Mad., 304 
Dissented from in Rai CHuax GnoSE r Kumttd 
M onuK Dptta CHATiDnAui I C. W. "N., 687 
Same cose in review I Xi. E , 25 Calc 671 
[2 C. "W IT , 287 

806 Point of law decided in 

previous suit between, same parties A 

point of law, though decided 1 1 a suit between the 
aame parties, can never be rs« judicata Cdauan- 

hi3.v BAVUBnAi . I D H, 22 Bom , 688 

307 — Issue as to validity of 

grant —Issue not decided in former suit — In a suit 
to recover, with mesne profiJa and other incidents, 
a jcrayati village alleged by the plaintiff to forih 
part of the tamindan, and to be urougfully held by 
defendant by virtue, of the execution of a decree 
of the late Commissioner of the Northern i ircats 
passed m IStt, the defendant pleajed that he held 
on a perm-vDCiit lease subject to n fixed quit-rent, 
that he and bis ancestors had held on that tenure 


against the plai <tiff by a former decree in 1607 
Meld that the matter of the present claim was not 
rrtyufictf V, bccanscthe question of the existence and 
validity of the alleged grant, on whicn the defendant 
relied, was not determined in the former decree 
Vaibichabia Svbta Kabataka V NAnnttTTI 
BnAOATAT Patavjaii SnASTBi 3 MadL, 120 

308 Issue as to proprietorship 

ofland— C»r»l Procedure Code, I'iTT.s 13-Suit 
to remoter land under rental agreement— Subsequent 
suit for ejectment —In 1874 F sued P to recover 


that the suit was not barred by reason of tbe previous 
decisioa m 1874 Atavda Uaitav V'atuisu r 
Palihl Vittil Natc Nayab I L R., 6 Mad., 9 


11 K S 
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biicl-'becn proved by tlio tenants. Tlio suit was dis- 
missed on tbc ground tliat tlic pottab tendered was not 
one wbieb the tenants were bound to accept under Act 
VIII of 1SG5 (Madras). The landlord then sued in 
the Eevenue Court to compel tbc tenatits to accept n 
pottab for Fnsli 1291 (1881-82), and thu tenants 
again put forn-ard the same plea. Meld that the 
question whether the tenants were onlithd to hold 
permanently at a lighter rate without exchange of 
pottab and inucbalka was not res jntlic.nta by virt"C 
of the decree in the former suit. Mut i UKTTMARArPA 
Reddi V . AnoAiuoA Pjei-ai I. L. R., 7 Mad., 145 

310. — Issue as to transferability 

of tenure — lixlopprl — Citil Prhcrdurc Code, 
lf'77ys 1.5.— Plaintiff having brought a suit to re- 
cover damages for tlic removal by tlio defendants of 
certaiTi eiojis alleging (1) that he was transferee 
of the jote up.m which the crops were, and (2) that 
he had purchased the crops, it was objected that the 
transfer to the plaintiff was invalid. It being found 
that the crops in question h id been purchased by the 
plaintiff as alleged by him, he obtained a decree for 
damages for their removal. The plaintiff now brought 
a second suit as transferee of tlio jote to recover 
pnsscssiou of it from the defendants, who again 
pleaded that the transfer was invalid. Hein, revers- 
ing tbc decision of Fieli). J., that the defendants 
were not estopped, under s.' 13, expl. II, of the Cieil 
Procedure Code, from setting up that defence, 
inasmuch as the ’ qeiestion of the transferability of 
the j te was iramatcr.al in the first suit and had no', in j 
fact been determined, and the question of estoppel wn_8 
not raised by the parties thcmsel ves. CuEUN M A^^^EE 
V. IsHAN Chi'Ndee Dhoe . 9 C. L. E., 474 

311, Issue as to right of pre- 
emption— CrmV Frocenttre Code, ss, dd2, 

SS8 ('2SJ — Second appeal — Civil Proce ntre Code, 
ss. 566, 566 — Peferminafion of case li/ Siffh 
Court. — In a suit for pre-emption, based on 
the wajib-nl-urz of a rillage. the Court of 
first instance dismissed the claim oa the ground that 
no right of pre-emption had been proved to exist in 

' the vil'age. The lower Appellate Court, dissenting 
from this opinion, reversed the first Court’s deci-oe, 
and remanded the case under s. 56:i of the Civil 
Procedure Code for a decision on the remaining ques- 
tion of fact, viz., the amount of the consideration 
for the sale. On appeal from the order of rem.and, 
the High Court, on the 3rd January 1881, observed 
that it was not disposed to interfere with the finding 
of fact that the plaintiffs bad a right of pre-emption, 
and accordingly dismissed the appeal, but added that 
the Judge was in error in remanding the esse under 
B. 56'Z of the Code, that his order must so far be set 
aside, and that he should proceed under s. ?.65 or s 5 ,(<, 
as might be applicable. The Judge, on receipt of 
this order, replaced the case on his file, remitted an 
issue to the Court of first instance, under s. 566, 
as to the amount of consideration, and, accepting the 
first Court’s findmg upon that issue, decreed the 
plaintiff’s claim. In sicond appeal by the defen- 
dants the High Court was of opinion that the Judge 
had disposed of the case upon a condition of things 


BES JUDICATA — continued. 

7. MATTEES IN ISSUE -co»i!ta«erf. 

■whicli the plaintiffs had never asserted, inasmuch as 
he had treated the right of pre-emption which was 
in issue as one arising from custom, and not, aa 
alleged by the plaintiffs, as arising from a contract 
between the ancestors of the parties. All the 
evidence ncc ssary to the determination of the case 
was on the ncord. i/e W by the Full bench that 
the defendants w'cre not prevented by the opcr.atioa 
of the High Court’s order of the 3rd .Fanuary 1884 
from disputing the right of pre-emption, innsmuch 
ns that order was a decision of a merely interlocutory 
character passed in the same suit, and the cjucstioas 
of fact in\olvrd therein were dcclxlod only so far 
ns was necessary for the pnrp ,scof passing the-ordor, 
and it could not be regarded as determining the main 
question in the suit which was still open, and must 
be decided in the' final decree in the suit. Per 
STEAtoiiT, that the jurisdiction of the High 
Ci.nrt in appeal under s. 5S8 of the Code from the 
Judge’s order of remand was, like the jurisdictioa 
of the J ndge in passing the order, limited by the 
tenns of s. 5G2 ; and hence the remark made in the 
High Court’s order, dca'iog with the plaintiffs’ right 
of prc-emj)tion, could only be regarded as an obiter 
and not as determining any question ns to 
the pre-emptive right. Deokiseek r. Bansi 

■ [I. L. E., 8 All,, 172 

312, r- Question of title— 

cel tale) all}! in is^ue. — A suit to have a declaration 
of riglit and to set aside athakbust proceeding in re- 
spect to ccrtiiin lands is not banned by s. 2, Act VIII 
of 1859, by reason of the decision in a previous suit 
for the value of fruit growing on that land in which 
the question of title to the land came collati’rally in 
issue. MaEIWA CHANDEA CHTJCKEEBtJXTr V . 
EaJKITMAE CirrCKEHBUTTY 

[1 B. L. B., A. C., 1: 10 W. B., 22 

313, Incidental de- 

cision of title— Suit alieru'ai'ds for possession.— 
— alleging himself the owner of a cei-tain garden, 
brought a suit for damages against B and C for 
forcibly earrxing off fruit grown in. such garden. 
In this suit tlic question whether A was exclusively 
in possession of tho garden was incidentally raised 
and decided against A. Thereupon A, who in the 
raoiintime bad been ousted from possession, brousht 
a subsequent suit in which B and C together with 
others were co-defendants, in which he claimed' an 
undivided share in the same garden. BeZrf that 
under the circumstanced the doctriqeof res judicata 
did not apply, end that such suit was maintainable. 
Dooe&a Eaji Pab V . Kably Keisto Pattb 

[3 C. L. B,, 549 

314, — Civil Proce- 

dure Code, 1877, s. 13— Former .'.uit on difTerent 
cau'e of action for same land. — In 1878 plaintiff 
sued to recover certain land from defendant on the 
ground that she, being the owner,' had made an oral 
lease of the lamJ to the defendant in 1876. _ Issues 
wore framed both as to title and as to the letting, but 
the Mnnsif, without trying the question of title, dis- 
missed the suit on the ground that the oral lease w'as 
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not proved Seld that a fresh suit to rcco er pos- 
tessioQ of the land on the ground of title nas ntA 
barred as being res jtdxiaia Expl (3) of 
s 13 of the Code of Civil Procedure refers to relief 
applied foi which the C<utt la bound to grant 
with refereiue to the matters directly and aubstautf 
ally in issue S,hetka LaU v Jih»jpo» LalU 
I L S, 3 CaZe , 23, and DenoitiadAoo Chotedr^ 
V Eristnmonee Dosste J L 12 , 2 Cafe, i52, 
dissented from Thtiia Kssdz hiiVATVA r 
TnrirjL Kakdi Chebia Kunhamed 

[I.L R, 4 Mad. 308 
315. - — ■ — ■ Citif J^rocedure 

Code. J859» s 2~Collaleral dects on on idle —K 
died leaving a wido v, jt/. as his heir A/alo thid 
leaving a will m favour of B, who accordingly 
applied for letters of administration with the will 
annexed ihia application was refused by the 
District Judge, who granted a eertific.»te unhr Act 
XWJI of 1>C0 to one O Upon fins Q sought his 
reme * • 

held 

the 1 

that, I 

doub 
herl 

the ] Toperty accruing, since the widow’s d<ath where 
O contended that the decision of the hiibordintte 
Judge operated as a bar to the qucstioimg of bu 
title —Held that the pnnci|lc of rts judtcifa 
did not apply OooBoo Cbubk Sircar « BkIsa 
^AT^ DapB 24 VT. Bv, 111 

316»- — ■■ ■ • — ’ hsue tn‘'% mu 

ally rt%ssl—Sut' for potissiton —In 18 3 T ac. 


agent of A to (? In 1-69 O sued T to recover 
possess on of lut \ as beiing part of llot Y and 
obtained a decree, against which T appeslcd to the 
Privy Comcil Pending the appeal, E sued O for 
posse BSion of plot Y. and i btained a de crcp against O 
lli’anwliile 12 having failed lo pay rent, plot T 
was put up for rale and purchased by the present 
respondent In J872 the respondent, wl»o was 
unable to got poiserSion of his purchase, • btaincd 
leave to be admitted a party rrsponeltnt m the 
appeal to the Privy Council anel dUd a e»se avemng 
that the interests of the on insl rcspoidcnts bid 
ccascil and that he was pending the appeal pre* 
elude 1 from enforcing 1 is n bti The Pii»y Co n 
cil li 1 1 that the plaintiff O had nnt prov cd that plot 
I' incliid <1 pi t X, but they stated that tlwy did 
net adjud cite up n any question of title between 
the Clip ndents on that appcul, or JY or any other 
pers n’s Interest in plot I 1 lie present n tj o itlmf 
subsequently sued Vt representatue for possitsiou 
of pi t X as being parcel i f plot Y Held, revers* 
iDg the judgment of the High Court, that the 
respondent’s claim was re' judicata by rcasoa of the 
previousjndgment of thel'rivj Ccuneil DrtenAV 

xbbs r. AsuooTOSn PnUB . 7 C. L. R., 308 


RRS JUDICATA— continued 

7 SfArfERS IN ISSUE -conZ.ntted 
317. — — — Order of re' 

iKand—Deett>onof question o/frfte~Auit/or pos- 
session — In 1814 litigation eommenced bttween a 
zimindar and his tenants bv reason of his having 
dispossessed them of lauds h< Id under a jotc tenure, 
and ft dtcrec having been obtained by the leiiants the 
zamiudar assesatd the ^otc lands at a certain r nt, 
hnbsequcntly this rent fell into arrear and under 
a decree the jote lands were m lK36 sold in satisfjc- 
tim of the an ears to J niio was put in possession in 

te i 


1»*1 J, the then joto reiuiii i»as iiy pany l iiul 
suit and c utiiiued in possrssioi of hia j itc linds 
Disputis arose and by an ord r of the bndder t ourt 
in 845 the jote /vtids wtto di ected 'o be put in 
possessioi of the mortgagee In 16’Q a suit was 
bronght by d’s represent itivc to sit aside tint order 
and to ricovcr possess on of the ] te lands ItiQ 
Piivy Council held that as J, the jote tenant wi» 
no' a party ti the smt undirnhuh the deme ws« 
made m 1811, the decree wns i ot biudingujon him 
or those dcrlvin ttlethron.h him nnl rcmindvd 
the rase in order tint the issue whither the land wai 
pvrcel of tl e J te or bot n i^ht be triid Jltid that 
thu oriir of remind was corelusive that the qurs 
tl Q of the title of the reprrsiutativrt of <7 to the 

S te lauds eoull lot be reopened JroaomtUA 
OSSBS t TABALiltX BlKSBykS 6 C. li. R., 121 

318 — iS«it for pee- 

session dismissed on ground of want oj title •» 
tenhr—iiuxt f r recKtery of purfhnsr-m neq m 
which title set up as a defen e On Pth Fvlruary 
the defendvnt sold to the plnutiff nndcr a 
registcrc I conveyance c nUining i o express eovinant 
for title, land ot u Inch he vt as not in [ o<si •sio i arid 
tl e purchvse mo icy was paid TUe j Kmtiff mid the 
defendvit sued to rtciver posses loi but faded on 
the gioiind that the vend r had no title The 
plaintiff no v sued nti 7lh tebruary 1S15 to reenver 
with intenst the purchas •mo lev and the amoiiit of 
eokta incurred by I iin in the prev ons liti afun 
J/elit tint the defendvnt was n t entitled to give 
evidence of Ins alle^rd titlernnd that the ilimtiff 
was entitled to the nhef tougl t by lum Krtsiibam 
I vAUBiAB e Kak^a)? 1. D R , 21 Mod., 8 

310. Cicit Broee 

dure Code JS'’2, s. i3—Suit jor nght to maUl na 
and for registration of names— hecisxnn in pre- 
rn«r »uii—C uri of competent jor»* tictn n — 
Previous loI825 dearali X accrite'l to m Utah 
and some time before 18C0 the tnihlsof Y ixfeutfd 
two convpvfliiers in favour of J and B mpectively. 
In ISCO si fiifd ff III the Mutrsif n Court for p tscs 


irouzah lUili, wnijisi uj i ii ijs “t 

acquired the rioht to Uie share In X, which ho 
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clninwl. In 1800 tlip Collfctor refused to rccopiizc 
Ji’fi riplit to nmrikiitiii imynblo in respect of the slmre 
in X which Imd been ttie mibjerl of the suit in 1800 
or to register his name in reaped tliereof, hut 
nclcnowledged yj’a right thereto, relying on the 
decision of the Citil Court in tlie anil helween d find 
2L Subsequently Jl’a re])restntHtivis, C mid /), in 
3870 sought lo have their nmncB registered in resjiect 
of the saute ninlihmm, but they ware opi'oatd by ]•], 
who ftlhgcd that A had heen tiding throughout ns 
his beimmidnr. Tlicir u] Jiliention was eventually 
disallowed on refen nee by- the CoUretor to the Civil 
Court. C and J) therenj'on iirstitnled the present ^ 
suit ngaln«t 7.’ in the (\ Urt of the Subordinate 
Judge tor a doelandien of their right to the ntalik* 
nun tind for a reversal of the order refusing to allow 
their nanirs lo bo rrgislrnel in resjucl tlunof. 
Uehl that the suit was barred ns rm judirntn, on the 
ground that the richt to in.alihuna was suhstautially 
tho .same question ns the propriitary right to the 
share in the drarah, and that ties issue had been tried 
and deeidid in the suit in iSfiO in favour of who 
nuist be taken to he In a suit for nialikmia tho 
is.sne hctwcin the partic.s suhslantially raises the 
question of the pnqirirlary right to the (state in re- 
spect of which the nialikana is dainud, and wlnn tho 
question of the propridary right has been decided in 
a previous suit between the V.uno partifs, a subse- 
quent suit for nialikana will bp bairoil as rm jwUcafn. 
Goi'i Nath Ciioniiy v . Dhijowat Pr.nsifAi) 

[I. li. E., 10 Cnlc,, 097 

320.— FinalHy of deci- 

sion — Suit for postics^ion — Ci\il Troccdure Code 
(Act .1 of JS77), X. I.'i.— In a suit to recover posses- 
sion of certain laud, where itajipiaiad that there had 
heen a jircvious suit in tween the same ii.ailies with 
respect to (ho same land, in which the then plaintiffs 
sought to haa-e their iiosscssiun confirmed, and t hat 
in that suit the lower Courts had dicided the c,ise' 
both on the question of title and of posscsBion, hut on 
spccinl appeal the High Court had dealt only with 
tho question of possr.ssion, and in dismissing the 
appeal had not gone into the question of title, and 
the defendant in that suit subsequently sued to 
recover pesscssion of the hindj—JiDreW that tlic ques- 
tion of title was still open between the parties, and 
had not been heard and finnll) decided by a Court of 
competent jurisdiction in a former suit within the 
meaning of s. 13 of Acc X of 1877. Gungahisukii 
B niTGtJT r EoGnooNATn Ojha 

[I. L. E., 7 Calc., 381: 9 C. L. E., 84 

821. - - — — Landlord and 

ten ant — Sn^l Jor ejectment — Issue prei ionsly heard 
and determined — Jlstnppel — Civil Frocedure Code. 
1882, s. 13. — In a suit by a landlord against his tenant 
for ejectment the defences wore (1) no notice to quit 
had heen served ; and (2) the tenure was a permauent 
one. Tho suit was dismissed on the first ground, the 
Court holding at the same time that the tenure was 
not a permanent on*-. In a subsequent suit for eject- 
ment from the same hoi ding brought by the same plain- 
tiff against the same defendant the defences were ; (1) 
the tenure was permanent ; and (2) the plaintiff was 
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estopped by the conduct of his predecessor in title 
from asserting ns against the dcfciukant that the tenure 
was not a pcnimiRnt one. The lower Appellate Court 
found the qncptlon of rslo|ipol in favour of the defen- 
dant and di.*uniss( d the suit. On appeal to the High 
Court, — Held that (ho decision wa.s right, mid must be 
alilrnied, 8mhlc — Tlint wlierc a former suit between 
the Bmiicimrtiesin respect of tho same suhjeet-tantte 
Ims been (lisniisacd on a jireliui'iiarv point, a finding in 
that suit on the merits iil the plaintiff’s favour will not 
bar the defendant from putting foiward the same de- 
fence on the nierita in a suliBcqtieiit suit by the same 
plaintiff against the same defendniit, Snnhle—'Ihni 
tlie Case of Ainni'it Khan v. Fhndu Buldia, J. L. 
Jl., 0 Vale., S/P, has hccii impliedly overruled by the 
enseof Jlun JUihaddorfiinyh v. Lvcho Krcr,L. l!„12 
J. A; 23 : 1. Jj. JL, 11 bah',, 301. NtJNDO LAII, 
RiifTTACiiATtJKr. r. BiDHoo MooKHT Dnnr.K 

CL L. E., 13 Calc., 17 

322, 8iiit for eject- 

ntei.t — /’(Vo of riyh t of occupancy — Issue not finally 
drcidnl.— A as ticendar brought a suit to eject B 
from errlaiii lauds which he elaimeci ns majhes land 
or laud which is ordinarily cultivated liy the landlord 
himself or by the ticcadar. //pleaded his light of 
occupancy. The Court found that the land was 
niajlies land, but dismissed the suit on tlie ground 
that A had failcil to prove rotlce to quit. Afterwards 
A brought a suit against Ji for ejectment from the 
same land. JJ again pleaded his riglit of occnpancy. 
Held tiiat 1! was not precluded from raising the 
same plea, iiinBiiinch as the finding in the previous 
suit upon the issue wlietlier JI was an occupancy 
toiimit was not conclusive against him : nor could 
that issue he said to have been “ finally decided ” in 
that suit witliin the meaning of s. 13 of tho Civil 
Procedure Code. Jlan Bahadur Sinyh v. LuchoKoer, 
I, L. 11,, 11 Calc., 301, and Kundo Lall Bhuita- 
charjee V. Bid’too HuoJihy Lrlee, f. L. It., 13 
Calc., 17, rt'licd on. TnAKun Magondeo r. Thaktje 
Maiiadeo Siyoii . . L Li. E., 18 Calc., 647 

323. — - Civil Frocedure 

Cede, Art X of 1877, s. IS — Hatters directly and 
suhstcnlially in issue in a suit. — lYliere a decree 
awnrdiii" to one of tho parties money deposited in a 
treasury by a third party as the compensation for land 
taken by the latter for railway purposes, was based 
upon tho riglit to the land, the question of title having 
been directly and substantially in issue between the 
parties, — Meld that the contest of title was conclusive 
between tbcm under s. 13 of ActX of 1877. In a 
suit brought by a ghatwal to resume, as determinable 
at will, an nnder-tenurc granted by oUe of his ances- 
tors of hind, part of the ghatwali mehal, it w-as alleged 
for the defence that the nrder-tenure w-as permanent. 
A prior judgment upon conflicting claims made by the 
ghatwal and the under-tcnurc-holders to receive the 
above-mentioned compensation-money, whichhadbeen 
paid in respect of lands in part comprised in the 
under-tenure, determined that tbe ghatw'al was en- 
titled to the money being founded on the under-tenure 
holders having heen in possession of it by the mere 
sufferance of the ghatwal who could put an end to it 
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at any time Seld that the question whether the 
latter had a permanent tenure, having been directly 
and substanti illy m issue in the former tuit could not 
be contested in another Ram Chukder Sihoh r 
MADHO EtTMABI ■’ 

[I. L R , 12 Cale , 484 D R , 12 1 A , 188 
824. - ■ Qurs^toM tttci 

dentally decided Soundary diepuie — Where, in a 
suit for some land a Judge had considered it necea. 
sary to find out the boundary between two villages 
and had given a decision in favour of one of the 
parties who m a second suit of the same kind bat 
with refirence to some other land, hmught m the 
former decision to show that the land in dispute In 
the second suit must be hia if the finding as to the 
village boundary m the former suit was comet, 
Seld that the finding as to the village boundary in 
the former suit was eunelusive onl^ as to the Und iu 
dispute in the former ease but did not make the 
former decision conclusive as to the boundary line 
itself Moot Rot ti Rajbuhsbe Koob® 

[25 "W. R , 303 

325 Defence not raised in pre 

vjous suit— CiBil Procedure Code (Act A o/ 
1677J t IS expl (uj Ltioppel -Bspl (u) of 
a. 13 of Act \ of 1877" was meant to apply to a case 
where the defendant has a defence nhicb if he had 
to pleased he might and ought to have brought 
forward, but as he did not bno). it forward the suit 
has been decreed against him. Under such cwcum 
ttnnccB the defendant is as much bound by theadverso 
decree as if he had set«up the defence and bo is 
equally estopped from setting up that defence, in any 
fu'-ure suit under similar circumstances The expla 
^nation was never intended to enable a party to treat a 
point of law as having been decided in his favour in a 
former suit wlich was in fact not so decided and 
which it was not necessary, for the purposes of the 
suit to decide at ail UhuesObqit AhiR r Ramdot 
S iKOH 1 L R , 6 Calc ,823 6 C L. R , 637 

328 Parly raitmy 

onli/ one defence, hartny olftere — Ctrtl Procedure 
Code 1859 t 2 — When a plaintiff claims an citato 
and the defendant, being in possession and knowing 
that he has two grounds of defence raises only one, 
he shall not, in the event of the plaintiff obtaining a 
decree, bo permitted to sue on the other ground to 
recover possession from the plaintiff 71 oomatara 
Sehta V Vnnopoorna Sauee, It B L Se 163 
IVherc therefore the defendants purehasod au estate 
m the plaintiff a possession and sued him to recover 
pOBsessiou of it, and the plaiutUT resisted the suit 
merely on the ground that ho was the auction par- 
chaser of it and the d fondants obtained a d cree i nd 
the pUmtiff then sued claiming a right of pre- 
emption in respect of the property, a claim which he 
might have asserted in reply to the former tmt — ReM 
tint be was debarred from suing to enforce-snch 
claim Bilcso Situi v llATzanAR Sivoa 

P L R., 1 AIL, 76 

Jai)X7La1c Ram OnoiAV 

[I. D R , 1 AIL, 818 
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327 — Cicii Procedure 

Code, 1859, t 2 and 1877, t IS-^Omitnon to raiee 
defence — Suiteqvent tuti —In a suit for rent and for 
ejectment the defendant pleaded that his tenure was 
transferable and istemran and coiieqneDtly protected 
by the tent law Iu a former suit for arrears of 
previous years in which the defendant pleaded that 
ins tenure was istemrari the plaintiff obtained a 
decree for ejectment on non payment of rent within 
fifteen diys In that case the defendant saved his 
tenure by payment within the time stated Seld 
that, inasmuch as the defendant might la the fonner 
salt, in which the nature of the tenure was put m 
issue have urged that his tenure was both transfer- 
able and istemran be could not in the present suit be 
allowed to alter his defence and rely upon the tenure 
being transferable Woomaiara Debxa v Untio^ 
poorna Satsee, 11 S L R 158 cited and followed 
Djnomoti Uabia CHowDaaAiN r AKiJKao Mon 

[4 C D. R., 609 

328 — — Citil Procedure 

Code 1859 e 2 — If the plamtiff s cause of action 
might and ought properly to have been made a 
mund of defence m a former suit, brought against 
mm by the defendant bis suit is barred by s 3 of 
AttVIII of 1859 The father of A and D having 
died A, alleging that bis father s assets amounted lu 
value to RlSO'O and admitting that he had 
received Kl 000, part thereof la 18GG sued R, whom 
ha all fd to be in possession of tha rest of the pro 
perty, lo U6 000 as the residue of ^ s share, and 
obtained a decree for a half share m immoveable 
property of their father of the value of about H700 
and no more In 1871 B sued A for a moiety or 
the RIOOO which 4 in his suit in l'“6C bad 
admitted to be m his possession Held that such a 
suit could not be maintained as the claim on which it 
was fo inded most be deemed a ret judicata in 4 * 
suit m 18G6 Maztum vaiad Momuis c Imam 
TALAP Monmiv 10 Bom , 203 

529 S4i7 to enforce 

riyhlt not ratied —Where a party claiming ccrtsiu 
land by right of pre-emption failed to set up her 
rights ID a suit in whi b the purchaser of that land 
sued her for possession and obtained a decree, it was 
held that she was not entitled to bring a fresh suit to 
enforce the same r ghts ASOOB hlAQOMBD r 
NvzEBMABinEB 14 W R-, 273 

330 Former rmt 

deciding right of hen for rfoirer — 1\ here a Widow 
who had taken possession of her husband’s property 

' ■ rhieh her defence 

in which suit an 
to his heirs, the 
■ i tiirm is a f** 

8 •W B,, 307 

Contra, jA’tEE KdakttM t Amatool IatiMA 

KaAvuM . 8W. R,ol 

331 Code of Citil 

Proetdnre, t 13 — Omission to Inny foncard v» o 
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prior suit tchat then would have been a -defence — 
Accounts between mortgagor and mortgagee. — A 
mortgaare between parties wbo bad uccounts together, 
comprised lands which also were leased by the mort- 
gagors to the mortgagees, who in 1878 obtained a 
decree upon the mortgage, although at the time they 
owed to the mortgagors a considerable sum for rents. 
The mortgagors did not tjien s*ct up the defence chat 
they were entitled to have a general account taken 
and to have the mortgagee’s decree limited to such 
balance »s might be found to exist in favour of the 
latter. But the mortgagors alleged a specific agree- 
ment, which they failed to prove, that the rents were 
to be set (.ff against the mortgage-debt ; and they 
also stated their intention to sue separately for the 
rents due. No deduction was made in the decree upon 
the mortgage on account of these rents, for which, 
moreover, .afterwards the mortgagors did obtain a 
decree. But the m'.rtgagees executed their decree 
upon themortgigp, notwithstanding objections (which 
were disallowed in 1882 ,and, having obtained leave to 
bid at the judicial sale, purchased the property. In 
the prt sent suit brought by the mortgagors to have 
the judicial sale set aside, and to have the morl gage- 
debt extinguished, by having set off .against it the 
rents which had already accrued, or might afterwards 
accrue, and f< r possession of the lands on the expiry 
of the \nise,—Heid that, although an equity bad 
been raised in favour of the mortgagor’s, that an 
account wiuld have been taken, and that the rents 
payable should have been credited against the sums 
due by them, ytt this equity could not be enforced in 
this suit. The proper occasion for enforcing it 
would hayp been in defeuce of the suit upon the mort- 
. gage ; the present claim was within the meaning of 
s, l:t of the 1 0 Ic of Civil Procedure ; and the plain- 
tiffs were now barred from insisting on it, exceptione 
res jtidicaiee. Mahabib Pebshab Sinoh v. Mac- 
PAGHTEN . . I. D. R., 16 Gale., 683 

(X.. E., 16 I. A., 107 

332. — — — — —Civil Procedure 

Code (Act XIV of 1892), s. 13, expl, II — Suit for 
dower deU after pr‘-i-ious suit for partition amongst 
heirs — Omission to bring forward defence in former 
of the daughters of a deceased Maho- 
medan sued the remaining heirs for, partition of the 
inheritance, and a decree for partition was made, 
which was <’onfirmed oa appeal by the High Court. 
Pending the appeal to the High Court, two other 
daughters of the dece.ased, who had been parties 
defendants in the suit for partition, brought a suit by 
'which tluy claimed a large share in the estate of the 
deceased as part of the dower debt due to their 
mother. In this suit they impleaded as defendants' 
all the surviving descendants of their deceased father. 
PLeld that the claini for dower should have been made 
a ground of defence in the former suit by the plain- 
tiffs who had been defendants in the suit for partition, 
and that, as no such defence had been set up in 
that suit, the claim in respect of the dower 'debt fell 
withiri the purview of exp], II to s. 13 of the Code 
of Ci\il Pr.iccdure, and the suit was barred, not 
only as against the plaintiffs to the former suit, but 
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' as against the other defendants to that suit. DOST 
Muhammad Khak v. Said Begam 

[I.L. E., 20 All., 81 

333. — — Civil Procedure 

Code (Act XIV of 1882), s. 18, expl, II — Matter 
^ohioh might and ought to have' been made ground 
of defence in a-former suit - Mortgage — Prior and 
subsequent morigagees. — Held that the holder of 
three prior mortgages over the same property, who, 
in answer to suits brought by the holders of other 
mortgages over that property of dates subsequent to 
his, had pleaded his rights under one only of the 
mortgages held by him, was bjw'rid by reason of 
expl. II to s. 13 of the Code of Civil Procedure from 
afterwards bringing a suit for sale upon one of the 
remaining mortgages, which he might and ought to 
have pleaded- as an answer pro fonto to the suits 
of the other mortgagees. Mahahir Prasad Singk v. 
Macnaghlen, I, L. li., 16 Calc , 6S2 : L. P., 16 I. 
A., 107 : Kaiitesivar Parshndx.Poj Kumari Miiftan 
Kuar, I. L, R., 20 Calc., 79 : L. E., 19 t. A., 234 ; 
Kailash Mondiil v. Baroda Sundari Basi, I. L.B,, ' 
24 Calc,, 7 1 1'; Sheosiigar Singh Y. Sifa Ram Singh, 
I. L, li,, 24 Calc., 616 ; and Mata Bin Kawdhan v. 
Xazim Husain, I. L. li , 13 All., 432, referred to. 
Ssi GOPAD V. PlETHI SiKQH 

[I. Jj E., 20 AU., no , 

334. Civil Procedure 

Code (Act X of 1S77), s, 18 — Ancestral property 
— Partition — Omission to insist on properly being 
brought into hotchpot — Property tut of the juris' 
diction — Subsequent suit for parli1ion.~I\\c three 
defendants, Gr, R, and K, and their brother M, the 
grandfather of the plaintiff, were mtmbers of one 
family possessing undivided ancestral jn-opertv con- 
sisting of the villages of^B, P,. and 8, the two 

■ '■former being situated in the Pouia Zillah and the 
latter in the Satara Zillah. In 1 866 tlie three de- 
fendants (each in a separate suit) sued M in' the 
Poona Courts for partition of the villigcs of B and 
P. They in their plaints alluded to the village of S, 
stating that it was their own and not subject to 
partition. M in his answer contented himself with 
denying the right to partition of the villages of B 
and P, and made no claim, in the iilteriuitive, to a 
share in the ownership of S. The pl.-iintiff, the 
grandson of M, now sued the defendants in the 
Satara Courts for partition of the village of S, con- 
tending that he w.is not concluded from so, doing by 
the former proceedings in the Ikona Courts. Held 
that the plaintiff’s claim was res judicata, and that 
his suit was concluded under tlie proiisions of the 
Civil Procedure Code (Act X of 1877). s. 1.3, expls. I 
and II. A member of an undivided family, suing, 
his co-parceners for partiti-m of family jnoprrty, 
is bound to bring into hotchpot any undivided 
property in his own possession, in order that there 
may be a complete and final partition, and can- 
not claim to withhold any such property on the 
ground th,at it is situ.ated' within another jurisdiC' 
tion. That being so, the plaintiff’s grtandf.ather HI 
having neglected in the previous snit to make the 
exception of the village of S a ground of defence, 
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the judgment ttliich f Rowed iii\oWed Ite decinon 
of e\ try cUiia of title upon the cause cf action, and 
must be Ukin betvMeu the partus as amountinp to 
a positiv e adjudicati n of all such claimB> including 
the claim to the Milage of S Habi Nakaxaji 
BBAUUEi GANFATfiAr DaJI 

[I.Ii E., 7 Bom. 972 

336 Ctnl Prot'fdvre 

Code, 1877, e 13 — S and S jrittly s led N for the 
redimption of a mortgage of an 8 anna share of 
a iltligi, Ji suing as the putchasec iroin the mort* 
gagor (f a m lety o£ such share if did not ni de- 
fence of such suit assert a right of pre-tmption m 
respect of such moiety, altl ough such right had ac 
cruid t > him on its sak by the mortgagor to it S 
and U obtained a decree lu such suit^ and the m rt- 
gage lias rcdicmcd A subsequently sued U and 
his lender tn enfnice bis right of pre-emption in 
respect of siith mouty held that it was menm e«»t 
upon A in the louiur suit to have asscrtid in dc 
fence his right of pre inijtion in respect of such 
moiety, inasiuuch as it th it u^ht bad been citabhsbid, 
it iiiiifit. to far us JJ was concerned have proied 
fatal t Ins titli to redeem , and that, as he li&d not 
done 81 , the suit to cnfoict Ins n,ht of pre-emption 
was baiTed by the pr Msluna of s 13 of Act \ of 
1677, ixpl 11 ^AIlAI^{ Oatc Uu&ino BdciiSHPAh 
[T.L R,3AU,189 

336 . ——————— Ctitl Pro 

etdun Cod« 7577, s 13 —2?, nho hell a decree for 
momy agauis /, ciuaed cottain pioperty t<> (>e 
BUiutnci 111 (xuution of such decree as the property 
of Ins judgment debtor, it, the wife of /. objirted 
to such attachment, eltiniitg sUch property as her 
own Hir abjection w is disallowed, and she c nsc- 
quently bioug-ht n suit a^inut H to establish Iter 
ri^ht to such pioperty blic died while thit s ut was 
peneluv, UhmUc. by will such property to her eom 
That suit proceeded iii the nanus of her sons who 
claimed 8 leli piopeiti under such will Ibi lower 
Couits 0 li eUculed ii tint suit that such pr jnHy 
helo i.;cd to Jli, and not to /, and It was thrref re 
n t liille to be eeld in execution of P’s decree 
ogi mst the latter Jhey did i ot ronsiderthc qucs- 
tion whether Ji’s 8o> s wero entitled to such pro- 
pcitv under their iiiolhir’s will lu second Bpp al 
ID that suit II eontinded tl at J, as h>ir to V, 
was entitled to a f nirth share of such property, ninl 
such share was lull Ic to be »oUl m execution of such 
decree d/*srona did lot c ntiiid before the Hvli 
Court that tiny were entitled to thewh Ic of such 
property under tlnir mother’s wjll to the exclusi n 
of J ihe lli-li Court allowed O’a contciitioii If 
bro ight a fo ifth slmrc of such properly *10 siK in 
cxeciUioi of his dicrce and purchased It himself. 
Tlureuj'on l/’» 'Oia sued him for such share, cl uiQ- 
ing it under their inollier’s will Held that time 
mithers will was & matter which should Iiarc been 
made a pr lund « f elcfcncc b\ li’a sons In the course 
of the trial of tho second appeal in the formersuit 
between them and i?,aud that, not haiiog been so 
made, it was res yueficafu In the sense of s It. 
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expl, IT, Act X of 1877. ‘'ri.Ti't AnMAD t Mapla 
Bakhsh . I D. B , 4 All, ai 

SS7. EeluKimahment of part of 

claim — Cftil Procedure Code, tbS2, ss ldnnd43 
— Drtlan ^griLutfurisls' Relief Ael, XVlI of 
1879 — SJorfgar] r — Slort^asee—Suii for aconunl 
tnerelv~- Subsequent sutt for possession — \\ here 
there has been a sutt between an agriculturist mort- 
gagor and his mortgagee for nn account merely, a 
sub eqnent suit for possession on pryment of the 
money declared to be due is barred under either s, 13 
era 43 of the Code of Ciiil Procedure Bhav Ba- 

I.AJI r BaW NiIiKAKThEAT 

[I L B , 7 Bom , 877 

338 ■ - - ■ — — — — — - - - Cicil Procedure 
Cadf, i977, it 13si<’ 43 — cf IraritaMit ia re 
cottr lanrod property ii» poeiession of anandraran. 
—A ha iiaean of a MaUbvr tarwad, Iniing the right 
at any tuns to dimand restoration of the property of 
the tiirwad I the hiudi of the ananilr>'an is uut 
dcbirred by t 13 or s 43 of the Code eif Ciiil Pro 
cethire from bringing a second imt to recner lands 
in the wrongful posscssioi of an onandravan citlicr 
by the fact thit in a former suit between the same 
pirlies the harnai an only laid claim to somei of the 
liiids tmd fer or by the fact tint the former suit 
was d smmed upoi the joint petition of the parties, 
alWing a co«pro>ise and a surrender of the lends, 
which Hs a fict were not surrendered, but wrong- 
fully retimed by theunandnian UBAUEmtAEATii 
EaNMa)! NaSAB t llBAMEltMAEATQ lB)tJU7eATAB 

[l.L.R.,6Mad,l 

330 — Question not decided— 

S ndu M 'dote, P'lirer of, io bind reeeriM nera— ( Aiir 
land~JungU>uri tenure — if, a Illudn widow, 
gruited a junglehnn tenure to certiiii tenants in 
respret of a efaur belonging to her husbvid’s estate 
An amuloiiQis was granted to the tenant signed by a 
Larpirdiz of R in respect of the tenure, R died m 
Jauutry 1831. a d was succeeded by j and P, two 
dau.Ut rs, the list of whom dicil on the 31st Decern 
her IB^O On her death, the grandso is succeeded In 
tho estate On R s death, J and V got possisdon 
of all estate pipers, and amon.st them a el iwl 
granted by the tenants in return {< r tho amnl 
nema In 1865 procccdinps were taken hv the 
teiiints to obtain Vabulyats on tho footing of 
tlosc docnoicnts, which proceedings eamc to on 
cud in <eC3 In 1873 J and P instituted suits 
against the tenants, alleging the nmnlnam^ and 
do'l to be forgcrifs and seeking to cnhanc<i_the 
rents Jiayahte tu them as well as to hai c it dechred 
(hat A't acts dil not bind them In these suits 
it was found that J and P had all aloig been 
nwin. of the cUiui made by the tenants that they 
lull a pirmanent tenure, and the snits were 
disunssed on the ground t1 at It was too Utc for J 
011(1 P, after the lipsc of twelve years from R’§ 
death, to raise tliequestion In 18^4 D, a receiver, 
insulated a suit in the names of the grandioni tn 
♦ject the tenants on amongst other grounds 
that the grandsons (reversioners) were not bound 
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by JZ’s acts, and tbat tbe iungleburi tenure was 
not binding on them ; that the tenants were 
middlemen and had no right of occupancy ; that 
at all events the plaintiffs were entitled to rent 
on the area of land then held by the defendants, 
as there had been large i-ccretions to the amount 
covered by the ainulaama 'and dowl. The defen- 
dant, amongst other things, pleaded rei judicata, and 
that J? had the power to grant the jungleburi 
tenure so as to bind the reversioners. Seld that the 
suit was not baiTed by res judicata, as in the suits 
brought by J and JP the question of whether Jf’s 
acts bound the reversioners was never decided. 
Dhobomoti Gtjpta r. Datis 

[I. Ii. R., 14 Calc., 323 

340. Specific performane e — 

Decree in favour of plaintiff — Eeofification of 
decree on application of defendant — Motion to set 
aside decree dismissed — Subsequent application 
to rectify decree.— 1:\\e plaintiff sued in 1877 for 
specific performance of an agreement, dated 27th 
September 1871, by which certain landed pro- 
perties were to be divided, ns specified in the agree- 
ment, between them and the defendants. The case 
came on for hearing on the 13th September 187t5. 
The defendant did not appear, and a decree ex-parte. 
was made, which declared that the plaintiffs were 
entitled to have the agreement of the 27th Sep- 
tember 1871 specifically performed, and referred 
the suit to the Commissioner for the propagation 
of conveyances, etc. The decree was sealed on the 
9th October 1878. No further stops were taken by 
any of the parties for six years, and in September 
1884 the matter was first brought before the Com- 
missioner. He then directed the defendants to 
lodge with him all the title-deeds of tbe properties 
which by the agreement were to go to the jilaintiffs 
as their share. The defendants thereupon applied 
that the plaintiffs should bo directed to lodge the 
title-deeds of the properties which by the agree- 
ment were to go to them, but the Commissioner 
refused to make this order, being of opinion that 
he was not authorized to do so under the decree, 
which contained no direction to him in respect 
thereof. The defendants on the 10th November 
18S4 gave notice to the plaintiffs that tluy 
would apply to the Court — (1 ) “to set aside or 
vary its order of the 13th September 1878 so far 
ns it related to the lodging of titlo-do'-ds, etc.; 
(2) to appoint a receiver of certain properties 
mentioned in the agreement ; (3) to order the 
plaintiffs to deliver up to the defendants the pro- 
perties which belonged to their share under the 
agrecincnt ; (4) to order certain accounts to be 
taken.’' This motion was not brought on until 
the 10th September 18S.5, on which day it was 
dismissed with costs, the .Tndgo holding that the 
dofemlnnts had not shown suflicient cause to 
justify the setting aside of the decree under s, 108 of 
the Civd Procedure Code (Act XIV of 1882). The 
plaintiffs having still kept possession of certain of 
the pnipcrtics which by the agreement were to go to 
the defendants, notice was given by the defendants 
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to the plaintiffs on the 28th April 1887 that they 
would apply to the Court -for an order that the 
plaintiffs should perform their part of the agreement 
of the 27th September 1871, so far ns it remained 
unperformedby theiujby giving up to the defendants 
possession of certain properties and by accounting for 
the rents thereof, etc., etc. At the hearing of 
this motion, counsel for the defendants asked that the 
decree should be rectified by directing that the 
agreement should be specifically performed by the 
plaintiffs and defendants respectively. The defen- 
dants contended that the application was barred by 
lapse of time, and that the question was res judicata 
by the order of the 10th September 1885. Meld 
also that the motion was not res judicata by reason 
of the previous order of the 10th September 
1 885. Although the notice of motion then served by 
the defendants on the nlaintiffs included matters in 
respect of w'hich the defendants sought relief by tlieh 
present application, the Judge in making the order 
dealt with them as ancillary to the first and main point 
raised in that motion, vis,, the defendants’ right toset 
a«ide the decree under s. 108 of the Civil Procedure 
Code (Act XIV of 1882). Having decided that point 
against them, he did not re, ally consider the other 
points at all, and did not adjudicate upou them, and 
therefore the present apifiication in respect of these 
matters was not res judicata KAnI^t MAHOjrED 
Jamaii V . Rajoosia . I. L. B., 12 Bom., 174 

341 . Suit for specific perform- 

ance of a contract of sale and to execute a 
sale-deed — Ciril Procedure Code fJSS2J, s, 18, 
expl, 2 — Sale-deed subsequently executed by the 
Court under s. 262 of the Civil Procedure Code 
— Suit on sale-deed to recover possession.— The 
plaintiff, claiming specific performance of a contract of 
sale, sued the d,fciidnnt to compel him to execute -a 
deed of sale, alleging that he had paid the purchase- 
money to the defendant and had obtained possession, 
hut w’ns subsequently dispossessed. The plaintiff had 
claimed thi' value of the standing crop or damages 
for the same. The Court found that the plaintiff 
had paid the purchase-mone.i, but had not got 
possession, and ordered dcfend.ant to execute a deed 
of sale. On failure of the defendant to do so, the 
Court executed a deed of sale in plaintiff’s favour 
under s. 262 of the Civil Procedure Code (Act XI'' 
of 1882). The plamtiff thereupon brought the 
present suit to recover possession on the strength of 
the deed of sale. Ucfcndnnt pleaded that this second 
suit'was barred under s. 13 of the Civil Procedure 
Code. Meld that the suit was not b.arrcd by -.13, 
and that expl. 2 of that section was not applicable, 
because the object of that explanation would seem to 
bo to compel the plaintiff to rely on all grounds 
which wore open to him in snpp irt of the claim made 
by his plaint, which in the first suit was confined to 
obtaining a regular deed of sale. Natiiit Pandu r. 
Bironu BniKA . I. L. B., 18 Bom., 637 

342. Substantial matters in 

issue decided in a former suit— C»ri7 Pro- 
cedure Code, s. 13 — Right of shebaitship of * 
family deb-sheba under a will. — A testator, who 
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died leaving widows and a daughter, also three Bixr» 
viving brothers bequeathed all the residue, after 
certain legacies of hia acquired estate, to maiutam 
the worship of a family deity appointing histhna 
brothers and his eldest widow to be shebaits and pro 
viding that ‘the family of us five brothers shall ha 
supported from the prosad offerings to the deity*. ' 
One or other of the brothers then for some years 
managed the estate as shebaits and the survivor of 
them was succeeded by his son, one of the defendants 
in the present suit, which was brought by the tes 
tutor’s only daughter as heiress to his estate clsiin 
ing that the Court should determiDC ** those pro 
visions which were valid and lawful and those which 
were invalid and illegal ” She claimed possession 
and an account and also to he the shehait In a pre- 
vious su t the present shehait had obtained a decree, 
to which the daughter now plaintiff was a party 
defendant affirming the validity of the will and the 
rights of the members of the family to be mvintamed 
under it Beld that the question of the validity of 
alt the provisions of the will having been sub 
stautully decided in the decree in the former suit, 
which ppouonnccd that the mil was « holly valid 
parsmg the entire estate of the teststor to the d<b 
ebeba and inaintainioc the rights of members of tbo 
family under the will this suit was barrel under 
8 18 of Act X cf 1877 as to all but the claim to 
be shebait Raitm Debi v Asttosa MoEEiut 
Aairioaa Mveeeji r KAtiiiit Dbbi 

ri L n , la Calc , loa 

L R.16I A.iea 

343 ■ I Estoppel by judgment-- 

Ctcil Traced re Code (Act XIV of li82) s 78 
—Act IX of tS47--Allutton —To apply the law of 
estoppel by judgment stated in s 6 of Act \II of 
1879 and in s 18 of Act XIV of 1882 it must B? 
seen what has been d rectly and substantiallv in issue 
IQ the suit Aud wl ether that has been heard an<t 
f -1 for which purpose the judgment 


issue and decided iuesuu , » » 

' n <1 '>ni st two defendants 

The claim 
against one 

of the defLiidauts and in luai u i.'ee the land 
now claimed had been excepted Held that the 
matter now in issue not baving been directly sni) 
substantially in issue in tbe prior suit the present 
suit was not barred under s H Act \n of 1882, 
Civil Procedure Code Kau Kbishwa TaoObb r 
Srcbexaut oe State tor India 

[I L R , IS Calc , 173 
Ii R , 16 r A , 18 d 

344 Reference to previous 

judgment to explain decree— r*</e of near 
ett rerertioner — In a prior suit a decree of the iRgh 
Court awarded fo tbo plaintiff the inbitantial relief 
claimed bj him as reversionary heir entitled toiBbeiit 
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after the mother of the last male owner, then deceased, 
she holding her limited estate in the property , 
and the decree declared that certain alienations made 
by her were invalid against the reversionary heir 
In the present suit the eame plaintiff as nearest re- 

e IV from tllO 


was admissible and ought to oe laui uiu 
present suit in order to sec what that suit decided 
as to tbo reversioner's title Bah Krishna Tagore v 
Se retary of ‘>tatt for India, L S 15 1 A 186 
I L R 17 Call. , 173 referred to and followed 
'TKi. iVo-npnt showed that the question whether the 


iNOANTi RlJAGOJAl RaTT 

CL L R 21 Mad , 344 
L E , 2S I A . 102 
2 C W IT 337 

346 Suit fuj. redemption— 

Decree fur redemption nxihovt proMso for fort 
cloture oj payment uiihinafistd time— vutssjuenf 
tu%t bp tnortgagtefor tale—Citil Dr ctiure Codt 
(Act Ml of 1882) t 1$ txpl II A decree 
for redemption which di .08 not provide for pay- 
ment of tbe mortgage debt within a fixed time or 
for foreclosure lu case of default operates of itself as 
a foreclosure decree if not executed vviilmi three 
years After such a decree is paase I it is not open 
(o the mortgagee to file a suit to recover the mort 
gage money by sale of the mortgaged property his 
right of sale being barrel under s I3, expl. II, 
• f the Code of Civil Procedure On 12th November 
t ncA n decree for redemption on jay- 


Court the sum directed to be pai« oy l , 

decree R refused to accept thepjvnjeiit and in* 
j unoi bis right of silc Held that U e mort- 
, - C - 


that ngbs must v - ■ ■ • I 

of the Code of Civil Procedure to have been a 
matter » . * u „ ?«iiic in the 

former y 



34Q Rival suits for pro emp- 

tion — EacA pre emplor made defendant «i» iSs 
othef^t euU — 5b ti tried together, tut decided by 
•eyarafe decreet — Decree attntring prt'emption la 
one ruse onlv on condition of default hy other pre- 
tmftort — of decree in tupenor preHmptof*e 
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suit — Appeal hy inferior pre’cmptor in 7tis own 
suit — Appellate Court, Power of, to alter decree 
so as to offect superior pre-emptor's riyht. — In Wo 
rival suits for pre-emption each pre-omptor was 
ina^e a clefcndaut in the other’s suit. The suits were 
tried toerether upon the same evidence, and were dis- 
posed of by a sii\(ilc pid^mont, but hy separate 
decrees. An one of the suits the pre-emptor obtained 
a decree in the terms of s. 214 of the Civil Proce- 
dure Code. In the other, the pre einptor obtained a 
decree, subject to the condition that, in the event of 
the first pre-cinptor failine; to execute his decree, the 
second pre-emptor should be entitled to execute 
it, Thu decree in the first suit was not appealed, 
and became final. The second pre-emptor appealed 
fj’om the decree in his own suit, upon the prounds 
that the amount ordered to be paid was excessive, j 
and that ihe first pre-emptor had lest his rjnht, and I 
the decree iu the second suit should not have been 
made subject to the condition above stited. Kehl 
that the appellant, if he dcsirv’d to pet rid of the 
decision n g irding the first pre-empt' r’s preferential 
right, should have appealed against tlic first pre- 
emptoPs decree, but that, that decree having become 
final, the question between the two prc-cmjitors could , 
not be re-opened on appeal from the second pre- ' 
emplor’s decree. Guajjti v, Siieo Sauai 

CI.L,K., 10 All., 12-3 ' j 

347. Issue as to proprietorship i 

of lauds— Sit? t as to title to waste lands -Hutixe- 
gttenf suit as to right to cultivated Ian Is. — In a 
suit by A, the inamdar, against 3, the hliob of a 
certain village, it was decided that A was the 
proprietor of the forest or waste l inds attached to * 
the vUliige. Held that this decision did no‘, operate 
as rev judicata between A .and B so as to estop B . 
in a subsequent suit for setting up a proprietary 
title as agaiust A tn the cultivated lands in the 
village. Moko Abaoi v. Nabatan Dudnobhat 
Pi'TBE . . . I. D. R., 11 Bom., 325 

348. Suit in respect of different 

portions of joint family property -Material 
issue informer suit, — In 1876 the plaintiffs. alleging 
a partition of the family estate in lsd4, sued their 
uncle (father of the present defeiidants) to recover 
their sh.are of the rent of a certain piece of l.vnd 
which had formed part of the family estate. '1 he 
plaintiffs relied in that suit npon a mem'bcaudum or 
agreement of partit on executed in 86t. Ibedefesi- 
dant in that suit, however, contended that the family 
was still joint, and that the plaintiff could nob cl.-iim 
a share of any pai'tierrlar piece of land, but must sue 
for partition of the whole property, ' At , the Ijeari ng 
of that suit an issue was raised as to whether partition 
had taken place. The Corrrt found iu the arfirinative 
and awarded the plaintiff’s claims Iu the present 
suit the plaintiffs sued the . defendants (the sons of 
the defendant iu the former suit) to recover posses- 
sion of certain property wuich they alieged formed 
part of the share awarded fo there at the partition of 
1864, but of which they had been dispossessed by 
the dafendants in 1873. The defeudauts denied 
■that there had been any partition of the family 
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property. Held that the question of partition was 
res judicata, and con d not be raised again by the 
defendants. The question had been dircctlv and 
substantially in issue in the fo raor suit. No doubt, 
the disoute in tint suit was as to a different piece 
oflmd, hut there was no allegati'm that that land 
was held on any different tenure to the land now in 
suit. Ihe plaintiffs there as now .alleged that 4hcre 
I had been a p.artition, and tliat they had a separate 
' share. The defendants there contended, as. the 
defendants now conten'ied, that there was no parti- 
tion, and that the family estate w.as joint. The 
' decree iu that suit depended ott that issue, and where 
the decree depends on an issue, the finding on that 
issue is biniling as res judicata. 'I‘he status of the 
! family, having been thus tried and determined in the 
former suit, w.as binding on the parties in subsequent 
suits. AKANTA llAirACHABTA r. DaMODHAE 

Maetjnd , . - I. L. B., 13 Bom., 25 

349. Suit by a woman for a share 

of property alleging li'='rpelf to be A’s widow 
— Pray ! r Jor dec! (tralion of her marriage to A — 
Denial of her mart iaye to A hy defendant-:- Arbi‘ 
tration — Award of a certain sun in satisfaction of 
plaintiff s claim — Decree on award — No d eel oration 
as to her marriage — 'uhseguenf suit hy her as 
vndow — Pelease — Civil Procedure <'ude (XIP of 
1SS2J, s, i.9.— Q'lje plaintiff h in Ibis suit alleged 
that both she and the defendant A had been the 
wiv'cs of one S, a Cutchi .Mcnroti Afahomedati, who 
died intestate in 1878, leaving thlm his widows and 
other members of his family him surviving. 'Ihe" 
plaintiff had a dauglitri* uained M. Roth plaintiff 
and defendant had since //’s death filed separate 
suits, in wliicli they respectively elaimrd parts of his ■ 
estate. In 181^9 the defendant had filed a suit 
(No. (516 of 1879, against the executors of her father- 
I in-law’s will to recover certain n oney behmging to 
her husband. She obtained a decree, and the suit 
was referred to the Commissi mer to make inquiries. 
In 18.'2 the present plaiiuiff F and her daughter M 
filed a suit (No. 2(27 oT:''18'2/ against the present de- 
fendant A, claiming a share of tlie estate of her 
deceased husband H. lu that suit she alleged that 
she had been lawfully married to II and e\ er since 
cohabited with him, and that her child M was his 
legitimate daughter; and she jirayed {inter alia), 
for declaratimi that she was the liwfnl wife, and 
that M was the lawful daughter of .ff. , In the written 
statement filed by A in i hat suit, she alleged that 
F was not the lawful wife of //. hut only his kept 
! mistress, and she denied that F was entitled to a 
share in his property. On the 3rd May 1882, an 
order of reference was made by wnii;h botli the above 
suits, rir., No. 616 of 1878 and No. 227 of 1882, 

“ and all matters in difference therein ” were by con- 
sent of all parties thereto referred to arbitration. 
The arbitrators were the respective attorneys of the 
parties. Awards were duly made, and on the 1st 
' October 1883 decrees were passed in both suits in 
accordance with the said awards. By the decree 
and award iu suit No. 227 of 1882 F was to be pain 
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pprfy of ^ Die material yart of tho decree Tvas as 
follows ‘ Tina Court doth hy consent piss jne’g 
ment acrordi to tic sail aw aid * * * and 

doth order that the said ^ do p ij for the said F to 
herattomeie Slrssis T^abji and Dhyabhai within 
seven days after the date of tl is d<crec, the Bum«f 
1165 COO in full stlthment of all and aingulw the 
clams and clsiin of the said F and or either of 
them against or upon the ca ate of the said H whvt 
Eoeitr and whatsoever • * and doth declare that 

upon the pAiment of the aaid sum of R5 000 by 
the said A to the said F aa afirtsaid all claims 
what oev er of the said F and H or « ither of tliem 
upon the eatate of the aaid V in the hands 
person whatsoe 
said H pera na 
conaidetid to 1 
and aba 1 itil' 

and d th furtl j « » 

absolutely to ill the reat of the catite and ifficts of 
the Biul 11 as 1 cr sole property ai sgamvt the aaid 
rand 1/ ’ The defendant A m i882 also fil(d an- 
other suit t>o 198 of 188 ) rgam t her fslhir in- 
law’a executors and rccovtred certsiu ©man ents 
which she alleged to be her stndhan wfober 
J8rC A niaiTud again acd in Dec mter^ieo/ ^ 
filed the pnsent suit against h<r ulhgwg 
the Uw and custom of Cutchi Mimous ^ had by 
reasnof stich second roarriui.c foil«it d all rights 
and intirists to and in the pf P^rty of, I erfirat hut 
band 27 aid also to the on aments vhub al o had 
recovered lu the last mtntio cd tuit. and she claimed 
that the sad piopirty and on nuicnts i ow *»*'* 
to her cr) as s le surviving widow of the said u 
3he prayed for a declaration tl at A had by her 
Tecond marrupe forftif.d her nglit to the «id pro* 
petty and onian ents, and that she (the plamlilf » w 
now .DtitUd thento, that tic dcfcndint might be 

ordered to deliver, etc. vtc Ihe (>(f€ii^ut ^ filed 

a written statiment m winch Unitr altd) Ac 
tended that the plaintiff wns never the wife of Jl, 
hut had been mcrily his kept mistrws, that in soit 
No 227 of 882 she Ithe defendant) had dimed that 
the pliiulifE i was the widow of U. that the awrd 
and decree lu that suit were not made uion the ^sis 
of her (P’s) being such widow, and she ftne dcieii- 
dant) subu iltcd tlat the vsid award and ‘Irwc were 
a bar to the pnsint suit It was contended for the 
defendant |1 that the plaintiff had iti 
suit proved for a declamlion thst she had beiothe 
lawful wife of It, that the d.crcc in that suitTon- 
taincil 1 0 such dielamtion, and that htf pnsjer mast 
Iberefore be taken to hav c been rifuinl under s 13 
of the Civil Procedure ( ode U'* 
that she was consiqurntly not l ow enutW to me 
SB lis widow— Ur claim to bchiswidow brinerea 
iudteata . (i) that the decree m suit No 227 of I88- 
^^pSy declarclthat the H66^ 5wsrd<d to the 
plaintiff by that dCeric was in full setthment of «H 
?«■ claim} and that she was thcref rc pr^lndcd 
from claiming agamst the estate m any possible coa 
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tingency { and that therefore the defendant’s re- 
muTMge gave her no right *0 sue, (3) tl at the latter 
pa t of the decree amofliited to a release an I assign 
ment bv the plaintiff 2’ to the defendmt of all her i the 
pUintifTs) ripht to the propertv in question Held 
that the stvtus of the plaintiff as widow cf 27 v aa 
not res jvdieata The question of the pluntifl’s 
mamige wiih N had not been controverted bifore 
the arbitrators and finally decided in a manner suffi- 
cient to estnllish ret judtetia An award can o ily 
operate as an istoppef in re pect of questions pro- 
perly brought before and considered by tbe nrlitra- 
tors Ktph 111 of B 13 of the Civil Proetduro 
Code (Act MV of 1882) does n t apply wh re tbe 
Curt IS silent on a head of relief o ily claiin<(l ns 


award snd release contained in the di cree ronstUuted 
a binding a^rrement hv wl leh ilie plaintiff A f rtbe 
sum of H65C>0i' waned nil her rip,bts sgvini* A, 
imludn g the claim made in tl e pnsint suit which 
ixisted at tbe time of the awaref as a pr sent ri^lt 
de|cndint «n a centingenev , aid the nut tlunforo 
slOUld bo dismissed tiTMAPATr Aishapai 

[I.L B, 12 Bom, 454 


ITetd on appeal effirming tbe decision of ^COTI, 
J, that the pnsent suit nos not 1 srr d unilir s 13 
of the Civil Piocedure Code (Act \1V of 1882> by 
reason of the forn er suit No 227 118^2 AUIou,.b 
A litigatNl in the former suit os wido V of JI ns alio 
did m tic present suit tbe maltirs ‘ sutstnnlislly 
111 issue” in the two suits were quite clislnct In 
tl c formir suit she claimed her shvre m the rsiiitc of 
If ns one of Ws lawful heirs entitled to succeed to 
him oo his death In the jregent suit 1i»r clum was 
based on a subsequent event by rcaion of winch she 
contendid that A'i share was by law sid cuMom 
forfated and revirted to the tsUte of II lltld 
also (o8imiiiig the decision of Stcott J ) that the 
status of plaintiff as widow of 11 was rot res itfrfi- 
ea’a Ihe plaint in suit No 227 of J8''2 no doubt, 
asknl for a declaration that she was tbe wid v» of 


r»* the piymtnt by A of 2 '’ssUtcoI Jl si state. 
Ixpl 111 of B 13 was not intended to anly 
to such a Case Hetd ircvcrsinp the duisoi of 
tcOTT, J ) tliivt the lUclaratirn in the f rm r ih crcc 
that the R56r00 were paid to the lUmtiff in full 

seUlemciitif allberclttunsupon ihe cststi, dil not 

bar the present suit Hie wonls if the awapt and 
decree wire to be read vvith riftrcnce to theclivnctcr 
in which the psrtKS were htipStin,. as widows of the 
deceaswl 27 chiming to succeed to lus pn pirty on 
his death Such general langua c wastol ecoitn lied 
by the circumitsneca of tl e case Uje i the proper 
roiitrnction of the awsnl tlure was lo inch clear 
intention shown to Include In the settlement a con- 
tingent claim of the special nature now made as to 
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preclude the plaintiff from setting it up in the 
present suit. Patmabai v. Aisxtadai 

[I. JL. E., 13 Bom., 242 

350. Claim in part included In 

former suit which was dismissed - Civil 
jProcedure Codcj ss, 18, 42, 43, and 212 — Jit ference to 
pleadings and judgment to explain decree — Omis- 
sion of portion of claim in former suit — .Uetwe 
profits— Oudh lient Act CXIP of 1888), s. 111 . — 
That a claim has been included in a previous suit, 
u’itbout its having been dircdtly and substantially 
put in issue and decided, docs not upon the dismissal 
of that suit preclude a subsequent suit upon it. A 
consent decree of 1873 decided that alluvial land 
belonged to the plaintiff’s village Sip, ah. The area 
was judicially determined in 187(5 on a map of 1874, 
but actual possession was not obtained from the 
defendant, who owned villages on the opposite side of 
the river. The decree-holder in 1877 included a 
claim for part of the same laud in a suit for an 
accretion to another of his riparian villages, Khasapur, 
and the latter suit was wholly dismissed. To get 
possession of the land decreed in 1873, he then brought 
rent-Birits against two tenants upon it, the defendant 
intervening under s. Ill of the Oudh Rent Act, 1868. 
Both the rent-suits were dismissed ; and according to 
the right reserved in the latter section the plaintiff, to 
establish his title in a competent Court, brought the 
present suit, including in it the laud which he had 
made part of his claim in the dismissed suit of 1877. 
Jleld, on the question 'whether the dismissal of the 
suit of 1877 precluded a further suit for that part of 
the land which had been included in it, that it did 
not, and that s. 13 of the Civil Pioecdure Code was 
inapplicable. The pleadings and judgment in the 
suit of 1877 were referred to, showing that what 
belonged to Sipah had not been in issue, and that 
nothing respecting it had been heard or decided. 
Held also, as to the rest of the land claimed in this 
suit, that there was no bar on account of its omission 
from the suit of 1877. As to mesne profits, it would 
have been open to the High Court to direct au enquiry 
under s. 212 of the Civil Procedure Code. Jagatjit 
Singh v. Sahabjit Singh I, L. R., 19 Calc,, 157 

[L. R., 18 I. A., 166 

351. Suit for land identical •witli 

land given in previous decree— Proo/ of 
identity toliere decree did not specify boundaries— 
.Long possession.— Ifhe proprietary possession of 
alluvial land was claimed upon the averment that, 
having been gained as an accretion to the plaintiff’s 
village, it had been wrongly excluded from settle- 
ment with the latter, in consequence of a prior decree, 
which, however, bad not decreed tht' laud to the 
defendants, as they alleged it to have done. In 
pursuance of that decree, which was made in 18 >5, 
the land had been, according to the evidence, taken 
by the defendants, in whose possession it was in 1868 j 
from which date till ] 88;i, when the present suit was 
brought, that land bad been treated, alike by the 
Government authorities aud by the defendants, as 
belonging to the latter. Had the question been one of 
limitation, the possession of the defendants for a 
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peiiod of twelve years would not have been sufficient 
to exclude this claim by the plaintiff, the Govern! 
nientj to recover whatever could have been shown to 
be its property. The question, however, was not one 
of limitation ; and the fact of the possession having 
been retained for so long a period «as used by the 
defendants, not to make a title, but to define or 
identify the laud which the decree of 1865 had 
awarded to them. Although the specification of the 
boundaries (which had been merely by reference to 
the plaint which mentioned adjoining villages) had 
been ineffectual, the acts of the parties had been such 
as to fi.x the meaning of the tenns used ; and it was 
established by the evidence that the land new claimed 
was identical with that which had been made over 
under the decree of 1865, to which it related. Seobe* 
TAEY OF State toe India v. Dhebijoy Singh 

p. L. E., 19. Calc., 812 
D,E.,19I, A.,68 

352. Transfer of interest— 

Procedure Code, s. 13 — Appointment of a creditor 
as agent to collect rents and appropriate part 
towards the debt. — In a suit to redeem a kanom 
on certain land, the jenm of a devasom in Malabar, 
it appeared that the plaintiff held a melkanom in 
respect of the same land executed (o him (subsequently 
to the date of the kanom sought to be redeemed), 
by defendant 3, the samudayam of the devasom 
Defendant 3 represented one C, in whose favour 
the uralera had in 1741 executed a document ap- 
pointing him samudayam and stating that they 
had received from him a kanom of 18,000 fanams 
on the devasom properties, and providing that he 
should appropriate part of the rents towards the 
loan. It appeared that in a suit to eject tenants, 
the uralers had sued as co-plaintiffs with the samu- 
dayam ; in subsequent suits, however, two of the 
urnlcrs had sued other tenants for rent afid the 
samudayam for an account ; both of these suits were 
dismissed on second appeal, and in the judgments 
of the High Court the samudayam was described 
as a mortgagee in possession. Held, (1) on its ap- 
pe.aring that no opinion was expressed in the former 
suits as to the construction of the document of 1741, 
that the former decisions had not the force of res 
judicata ] (2) in view of the conduct of the parties 
and on the terms of the document of 1741, that 
the samudayam was not thereby constituted a mort- 
gagee in possession, and that the melkanom set 
up by the plaintiff was invalid. Keisunan ». 
Veboo . . I. D. E., 14 Mad., SOI 

353. Creditor 'of a devasom 

placed in possession as sam'udayain— C«' j7 
Procediire Code, s. 13. — In a suit brought by the 
uralers of a devason in Malabar to recover certain 
land in the possession of the defendant, it appeared 
that the defendant held under an instrument, dated 
1741, whereby his predecessor in title was ap- 
pointed samudayam, and was authorized to appro- 
priate part of the rents of the devasom properties 
to the interest on a loan made by him to the uralers. 
Two of these ni’alers had brought a previous suit 
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against the defendant for an account of the rents 
received by him and for an injcmction , that amt was 
dismissed on aecoud appeal when the High Conit 
v - - '''^session. 

rttagee 
tly and 

eubstaatisJJy in issue ^ ^ rtns of 

the defendant was not re* jodicatn hy reason of the 
judgment m the previous siut Ramak v SnATna 
KATHAu I U. B , 11 Had , 312 

854 —Matter which should have 

heen ground of attack in former suit— 
Procerfure Code as J3, 43 — The widow daughter 
and divided brother of a diceased Hindu executed 
an instniTnent which provided for the distribution of 
his property both moveable and immoveable, as to 
which the *— 

giatered 
in her fa 

claratiou that the will was a forgery but tin. cuuii. 
held that it was gcuniue He now sued the widow 
and daughter cn the above instrumcot to recover 
bis agreed share of the ffioi cable property of the 
deceased The widow set up the will which the 
pkintifE averred was invalid according to the custom 
governing the family J{ald that the plaintiff was 
not precluded h} the decree m the former suit from 
impugning the validity of the will XitANDATAtv r 
lALZJAuaiA I L B, IS Mad, 336 

356 '■ I -I ■ Question as to tvhetber 
decree xs binding — Decree amended affer execu* 
tion la conform iili judgment— Deotttan «»» te%t 
io aet aside sale under amen/ed decree —In a euit 
for mouey against the karuavau and two auaudravans 
of a Mai ‘ * ’ «• • Active 

for the 
paymen ^ 

the tarwad use attached and sold im u«tive 
was tbet ^ * ii, 

the judg 

tohave « 

judgment dcbtbau uevi ioohj » « - , , 
purposes and that suit was distmssed Application 
was now made for the attachment of other property 
of the tarwad in further esecutinn of the amended 
decree ffeld that the members of the tarwad 
w ere not entitled to conten I that the decree was not 
binding ou thei , that matter being ret judteafa 
CtTATnAPPAN r Ptdel I Ij. E,, 16 Mad , 403 

350 Usufructuary mortgage— 

• ^ ■"ottfutton— Decree for pos 

* ■ igorfer redemp 

were mortgagM 

under an ngreetniiiu lauL Vu uv ^agee si ould 1 (Jd 
the lai ds and apply ll e profits towanls the tatisfac 
tSon of the niertgage debt In ISf'’, tl e rnf^gsgor 
having obstructed Xhc mortgagee, the latter filed o 
suit for removal of the obstmction and for cesfinna 
tion of his po session He obtained a decree order 
ing that he should retain possess on till the debt was 
paid oil from th" usufruct In If 85 the mortgagor 
filed a suit for redemption The defence to tbia suit 


B£S JUDICATA— confiflueif. 

7 MATTERS IN ISSUE— cent, «i»cd 
was that it was barred bj the decree in the former 
•uit -ffeW that tbesuit was net ro barred, Iherelatire 
rights of mortgagor and mortgagee not Laving been 
adjudicated upor in the former suit Eabsivha 
MASOnAB C BnAOTAKTBAV 

[L L. B, 14 Bom , 827 

857. Suit by purchaser against 

mortgagee for possession— iwue raued hg 
mortgagor tmpeaehtng bond fidec of sale—Decrea 
forplatnltff’tetlhOKt recording finding on utue — 
Subsequent suit for redtmpUon by mortgagor 
agasnst mortgagees imj,eae/iHy sale as fraudulent 
and totd — In 1874 the plaintiff mortgaged certain 
property to ^ D and R L In 1877 the mortgagees 
sold it by auction to one who in the following year 
sued the mortgagor for possession Tlic defendants 
>n that suit filed a wTitten statement unpeachmg A's 
title under the alleged sale and at the licanng an 
issue was raised as to whether t) c plaintiff K) was 
the Durchaser of the premises bona fide and for 


I 

I 

• t 

be dia uob « vuu w „ t 

bona fide but merely that it took place without due 
notice and was impeachable on that ground and he 
<■ . V . I hpcn no finding on 
d by 
tiuit 
s the 
b so 
lecree 

pAsseu 1 1 vu 1 1 the 

finding of the issue in the affirmative Raucbisva 
jAOArnlATIl 0 VlTBAL RaUJI 

[I L B , 16 Bom,, 80 


D T JI J J ,S7, nlcTTcdxo juvii,ai,< i, t-o 

Natu id B,, 13 All , 678 

359 Pinditigin judgmontin con 

fliCt with terms of docrco— fin/ Proredur* 
Code,t ;5 — ittue <» sud— The decree 
inaeuit gave the plaintiff an unrestneted n,.! t to the 
property elaimevl bv him but lu the ja Ipment on 
wbieh that decree was bated it was stated, (he finding 
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nppftrcnfly not bilnp n fiiKlinp on nny nmtcri.il issue 
iu the suit, that the (Itfemhvuts were oulitlrii to 
certain rlphts in rep|i(>el of tlic prolierty decreed to 
the jiliaittifl'. No ajipHeutiou was utadc fo hrinp the 
decree into conforn.ity with llic jitdpinent, and the 
decree ns it stood was aflinned on nj'pcnl. i/c/et that 
the defeiidnuls, ns phiintifTs in a fiui)sci|ueiit suit lie- 
tween the same parties relating to the satnc property, 
could ju t plead the finding in their favour in the 
judgment as constituting tes in the face of 

the clear "ording of the decree. Iniuiuit Pi!asat) 
V, KicitnA Rai . . I. E. R., 16 All., 3 


360. JJerrrr nof in 

accordance, V’ifh judijinenf — Civil rroreilttre Code, 
iSSS, 13, - Triinifrr of Propcrljf Act (IV 

of l''S5J, -ss. i‘’S, SO — Iiderprelafinn of decree, — 
VVhero a mortgagee in suing upon his mortgage 
included In his plaint certain pTO]>rrty which was ti;it 
included in the mortgage-deed, and this fact was 


apparently overlooked by the defendant who d( f.-nded 
the suit, and where, while the judi>menl de- 
clared " that a decree he given agniu.st the hyjm- 
thc-ated r.state,” in the decree the ])roprrty iitf.cted 
was deserihed as “ the properly specitied in the plaint.*’ 
JJeld Uiat the decree mu.st ho held fo inmn tho 
hypolhec.aled property mentioned in the plaint, and 
that luither s. i'.l nor s. 214 of tho Code of Civil 
Procedure concluded the defendant from Buhsequently 
suing to rec ivcr the property wrongly included in the 
nluint. Ram C«A>'Di;n r. Konuo 
‘ [1. L. R., 22 All., 442 


361. Contentions not imiesd by- 

way of dpfoncoinfoi'morsuit — C/ri/ Procedure 
Ctde, x-i, 1'^' JS.— In a suit to reeover possisdon of 
the imparlihlo zaminclnri of Sivnuanen, it aj)pc.ircd 
that the istimnu’ ramindar died in 1829, and that 
after an iutcr\al of wrongful j'os.session by his 
brother and his descendants. Ids duu<jlitcr established 
her title to succcid him and was placed iu possc.ssion 
in 1864. She died in 1 877, leaving the present plain- 
tiff, her son, and three daughters her" survivimj-, A 
suit was then brought by the father of the present 
defendant, wli'> was the son of her elder sister 
(deceased , against the present plaintiff and the 
daughters of tho late Rani for po'sossi ni . of the 
zamiudari, to which he claimed to bo entitled by , 
right of inheritance. A decree was passed for 
the plaintiff in that suit, under which he obtained 
possession of the zamindari and retained it until 
liis death in 1883, when ho was succeeded by the 
present defendant. The plaintiff now sued as 
above, claiming that Tho right to the /.amindari 
had devolved on Mm, and not on the defendant, 
on the death of the plaintiff in the former suit. 
Held (1) that tho defendant’s father had not 
succeeded to a qualified heritage nor to a mere right 
of management of joint family property in which 
the plaintiff had a right of survivorsMp, Init that 
he had succeeded to the estate as full owner aud 
had therefore become a fresh stock of descent ; 
(2) that accordingly nearness or remoteness of 
relationship to the istimrar zamindar was im- 
material, and the defendant’s right of succession 
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was not affected by tho fact that tho wliolo class 
of tho istimrar zainiiidai-’s daughters’ sous had 
not been f.x!ian.slcd. Held also that the plaintiff 
was not precluded from raising tho contcniions 
to which tlu’^ above rulings relate by rensun of 
tlnir not having been raised by way of defence 
to the suit brought against him by tlie defen- 
I dnnt’s father, SIuTrovADPOANATiiA Tkvau v. 
PnitUBAMi . . . I. E. R., 16 Mad., 11 

362. Esocution pi-oceedings— 

Civil Procedure Code, tm. 13, '272~-Ma{ler tohich 
OK^/tf (o have hecn mixed as a ff round of defence , — 
A and /} obtained a decree against X and F, on 
which about 119,000 was duo. Z ohlnined a decree 
against A and P, on which about R9,'l00 was duo, 
and in e.vccution attached tiic first-incntioncd decree. 
wU nnd Jj first alleged in the matter of tho c.vecution 
of their decree for the first time that the suit 
against them had hern iustituted really by X, 
though iu the name of his sou Z. aud consequently 
ront ended that the decree amount, wliieh they 
paid into Court, was llic ]noperty of A" and so 
liable lo satisfy their elalin. The above allegation 
Wins substantiated, and Z's cluiui on the m noy in 
Court was disallowed' on appeal. Held (1) that 
A and P were mt )>n eluded from assorting their 
claim to the money in Couit by roison of the 
above allrgntii)n not htiving hi on made bv way of 
defence lo the suit of Z; i2) that A and P wore 
otttitled to enforce any claim, which X might 
enforce, for the purpose of satisfying their decree, 
and actordingly that Z'» claim on the money 
in Court was rightly disallowed. ArcirAYrA r. 
BANGAitATTA . . " . I. L. E., 16 Mad., 117 

363. Question, substantially in 

issue in former suit Ciril Proved) re^ Code 
(Act XIV of 1SS2J, s. 13,' ex pi. 2 — Rever- 
sioner.— A widow purported to charge land which 
she held for her widow’s estate with payment of a 
debt, nnd afterwards surrendered her estate to the 
next heir, or reversioner, on condition that he should 
pay all her debts, and a suit was brought by the 
crciHtor after the death of the widow against the 
reversioner to iccover tho debt. This suit had been 
preceded by another one bri.ught by the creditor 
against both the widoiv, then alive, and tho reversioner, 
the cause of action against the latter beiuir that in 
his hands was the prooerty cliargo.able. That suit 
was dismissed as against him, but decreed against the 
widow. In the present suit payment was claimed 
from him of a balance of tho deceased widmv’s 
debt, on the gi-ound that he had agreed, on taking 
the surrender of the estate from her, to become 
responsible for her debts. Held that this “ might . 
and ought to have been made ground of attack " 
in the former suit witliin the expl. 2 of 
8. 13 of the Civil Procedure Code, and must ac- 
cordingly be deemed to have been directly and 
substantially in issue in the former suit, and 
therefore that this, suit was barred. The Acts of 
1877 and 3882 did not alter the previous state of 
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the law Kameswab PerSBAD i RAJStniABt 
EUTXAN Kobe . . I L 11,20 Calc, 79 

A,234 


BBS JUDICATA — eonttntud 

7 MATTERS IN ISSUE— con^muetf 
appeal from the decree, becanse such finding has been 
inserted m it Gbeea IcttHABAir r Saveaiobabd 
Jetha . I D K , 18 Bom , 697 


304 MatterwUcliiniglit have 

been a ground of defence in a former suit 

Ctiil Procedure Code C18S2J, a J3 expl 2 

—A defendant m a suit for the recovery of possession 
of immoveable property pleaded only a right to the 
proprietary possession of the property in sn t in 
himself This defence failed and a decree was 
given in favour of the plaintiff Subsequently the 
“ , ” -•BO decreed to 

Tought a amt 
lit must fail. 
One which he 

mi'»ht have made when oetendant in the former suit 
as an alternative to his defence of title Mooltoo 
Ttjaya, etc ^ ' ' 

50, Eameaii. 

Koer, 1 L 1 
and Baldeo , 

All, 

SlNOB 


305 Unnecessary issue— 

mff on 0 ” «ii«eeM*acy issue %nter(ed in decree— 
Ciii^ Procedure Code (IS82), a 13 -The plaintiff 
attached certain property in execution of a deerw 


ne aiiet,t.u, a 
against her 


The pUmtiff’e attachment was removed 
n a B /Xn R'O 


380 

judgment not enhodted 


^J’lndin^ (M 

in decree and not eaaenttal 


the decree, or as entirely immaterial, or as no more 


the decree which was made that one of such two 
findings of feet which should m the logical sequence 
of necessary issues have been first found and the 
finding of which would have rendered the other of 
such two findings unnecessary for the making of the 
decree which was made, is the finding which can 
operate as ret judtcata A matter cannot be said to 
be ’directly and substantially in issue*’ mthm tbe 

e At. at • ..^-1. e •} e , i \ rr* r 


recorded a tinding luai me suits set up y • v uvivu 
dant were fraudulent and collusive Su^qnentlv 
the plaintiff obtained a decree against^ Af, the 


dCBirable that the Court should state in its judgment 


that tbe defence was not res yudteata ihe former 
suit had been decided on the finding that theproperty 
in question was not J’s The finding in that suit on 
tbo'issne as to tbe sales to the defendant was not 


Jt, 304 ''B if. / ■d Sup rot, 212 i Bun 
IJaltadoor Stngh v Laehoo Koer, I L Jt , ll Cale , 
30/ L E ,12 T A, 23 Padha Vadhub Soldar 


i L A, 1 djj , jMt maa oiajy i i Mo^an, 

I L K , 2 All, 407. Pam Gholanv SleotaW, 
1 L P,1 All 266, Anmiuyalat v SatAaram 
Pandurang,! L P, 7 Pon,264 J)exara\onda 
110 


TOL IT 
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iNarasamma r. DevaJconda Kanaya, I. L. J2., 4 
Mad., 134; Ghela Ichharamv. SankalchandJetha, 
I. L. H., 18 Bom., 597; Tarakant Banerjee v, 
Fttddomoney Dassee, 10 Moore’s I. A., 476; and 
Mohiiison v. Dalip Singh, L. R., 11 Ch. B., 798. 
Shib Chaean Lai v. RAanu Nath 

p:. L. R,, 17 All., 174 

367. Dismissal of suit for want 

of notice, and also upon the merits — Citil 
Rrocedure Code (1S82J, s. 13, expL 2 — Bengal 
Municipal Act (Beng. Act III of 1SS4), s. 363 . — 
In a suit broiiglitby one ..4 against C for damages for 
not removing certain offensive matter from bis land, 
the qnestions raised mere, mbctber thci-e nTis notice, 
and whetber tbe defendant was bound to remove the 
filth from tbe plaintiff’s property. Tbe Comt having 
found that there mas no notice, which in its opinion 
was a ground sufficient for dismissal of the suit under 
s. 363 of the Ren gal Municipal Act and also upon the 
merits, having come to the conclusion that the defen- 
dant was not bound to remove the offensive matter 
from the plaintiff's land, dismissed the suit. In a 
subsequent suit between the same parties, the plain- 
tiff claiming the same relief as in the previous suit, 
the defence was that the suit was ban*ed as res 
judicata. Meld that, inasmuch as the matter directly 
and substantially in issue in the subsequent suit was 
directly and substantially in issue in the previous 
suit, and as it was finally heard and decided betw'een 
the same parties, notwithstanding the fact that the 
previous suit failed by reason of the decision of the 
Court upon some other matter as well, the subsequent 
suit was barred as res judicata. Shib Charan Lai v. 
Raghu Jsath, I. L. R„ 17 All,, 174, distinguished.' 
Peabt Mohuk Mukbejee V. AireiOA Chttrs BAimo- 
PADHXA . . . I. L. R., 24 Calc., 900 

368. Different subject-matter 

of suits — Code of Civil Rrocedure ( 1882J, s, 13, 
eapl. 2 — Suit for declaration of baradari rights — • 
Subsequent suit for assertion of khadimi rights . — • 
S. 13, expl. 2, of the Code of Civil Procedure, applies 
only to cases in which the plaintiff, having on a former 
occasion sued for certain relief on the strength of one 
title, afterwards claims the same relief on the ground 
of another title of which he might hav'e availed him- 
self in the former suit. It does not apply to cases 
where the subject-matters of the two suits are 
different. The plaintiffs, in the year 1831, instituted 
a suit for a declaration of private baradari rights in 
connection with the daily receipts and offerings at a 
certain Mahomedan place of worship, alleging that 
the defendants had dispossessed them on the 27th 
September 1881 ; but they did not assert any claim 
as khadims. The suit was decreed, but the decree 
was reversed on appeal. On the 7th March 1892, 
the plaintiffs instituted a suit for a declaration that 
they were the khadims of a certain durga and, as 
such, entitled to perform the duties attached to that 
office for 21 days in each month, and during 'that 
period to receive the offerings made by worshippers 
at the durga. They also claimed au injunction re- 
straining the defendants from interfering with them 
in the exercise of that office. The plaintiffs claimed 
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: their khadimi rights partly by inheritance and partly 
[ by purchase, a custom of transferability by sale 
haying been long recognized. Beld that the relief 
claimed in the second suit was not res judicata, the 
subject-mattefs of the two -suits being distinct, 
Benobundhoo Ch'otcdhury v. Kristomonee Dossee, 
I, L. R., 2 Calc., 152 ; Woomatara Behi v. JTnna- 
poorna Bassee, 11 B. L. R., 158; Kamesuar 
Bershad v. Rajkumari Rxittan Koer, 1. L. R., 20 
Calc., 79 : L, R., 191. A., 234; Doorga Bershad 
Singh v. Boorga Konirari, I. L. R., 4 Calc., 190 : 
B. R., 5 I. A., 149 ; Vijaya Raghanadha Bodha v. 
Katama Batchiar, 11 Moore’s I. A., 60; Soorjoo- 
nnonee Bayee v. Suddanund Mohapatter, 12 B. L, 
R., 304 : L. R., I, A., Sup. Vol., 212; and Krishna 
Behari Roy v, Bv.mvari Lai Roy, I. L. R., 1 Calc., 
144 : L. R., 2 I. A., 283, distinguished. SAKEUir 
Abu Toeab Abhiui Waheb v. Eahaman Buksh 

[I. D. R,, 24 dale., 83 

369. Suit for rent— Code of Civil 

Rrocedure ('1882J, s. 13~Landlord and tenant — 

. Question of title incidentally raised in a previous 
suit — Subsequent suit for declaration of title to 
land purchased. — A suit was brought by A against 
B and others for rent ; and tbe matter directly and 
substantially in issue was as to what tbe. share was 
for which A was entitled to rent, Tbe plaintiff 
obtained a decree for the whole rent. In a subse- 
quent suit by B and others against A for declaration 
of title to land purchased by them in execution of 
their mortgage decree, the defence was that the former 
decree for rent operated as res judicata. Meld 
that, as the issue in the rent suit was for what share 
the plaintiff was entitled to rent, and not to what 
share of the property was the plaintiff entitled as 
owner, the question of title could be said to have been 
in issue in that suit only incidentally and not directly, 
and it could not have been entertained in tbe form in 
which it was now raised ; therefore the subsequent 
suit was not baiTed as res y«(ffeai'(7. Run Bahadur 
Singh v. Luclio Koer, I. L.R., 11- Calc., 301 : L. R,> 
12 I. A; 23, followed. Radhamadhub Moldar v. 
Monohv.r Mukerji, I. i; R.,15 Calc., 756 : L. 11., 15 
I. A., 97, distinguished. Banack Chand v. Telukdye 
Koer, I. L; R.. 5 Calc., 265, and Birgopal Lai v. 
Bolakee, I. L.R.,5 Calc., 269, referred to. Sbihaei 
Bakeejee V. Khitish Chaa'hea Rai 

[L L. R., 24 Calc., 569 
1 C. W. N., 509 

570. ^ Code of Civil 

Rrocedure {18S2J, s. 13, expl. 2 — Whether the 
question that the plaintiff was a mere benamida'r 
could be raisedln a subsequent suit for rent, it not 
having been raised in a suit previously brought by 
the same plaintiff" against the same defendant. — In 
a previous suit hrought.hy the plaintiff for rent the 
defendant denied the relationship of landlord and 
tenant, hut he did not plead that the plaintiff was a 
mere benamidar. The plaintiff obtained a decree. 
In a subsequent suit by the’ same plaintiff against 
the same defendant for rent for subsequent years, 
the defendant, inter alid, contended that the plain- 
tiff was a mere benamidar. The plaintiff objected 
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that the previous decree was a bar to defendant’s 
contention Setd that, even if the matter in mne 


1! Baboda SoiniAEi Da«i 

iL It. B., 24 Gale , 

« [1 O. W. 665 

S71. Matter which might have 

heenmade ground of attackm a former sUit 
-Pf^ffdare Code fl882j) a 13, expl 2 — 
■IVhere a plaintiff sued for possession of immoveable pro- 


B!BS JUDICATA— coniinsei. 

7 MATTERS IN ISSUE— con/mued. 
juttteala Held that, though the previous suit was 
one for rent, yet the Issue upon the question whether 
the land was aial or lahhiraj was raised directly m 
that suit, and therefore the subsequent suit was 
barred as res judieala SadKamadhvh Iloldar v. 
Monohur MvTctrjt, I L. J?., 15 Calc ,756 L R, 
IS I. A , S7, followed SrtAart Saneryee v K^tUsh 
CSandrs Rax, I L S ,2i Calc , 5G9, distinguished. 
Kasiswae MuEHOPADHrA B MoHEinDEA Naih 
Bhakdabi . I. D B., 25 Calc , 136 

374 Sanction to compromise a 

suit against a minor— Ctcfl Procedure Code 
CAet XIV of 18S2J, s 13— Suit to set aside a 


that it had bees obtained by fraud practised on the 
guardian ad Uitm That suit was dismissed In 
1884 an application was unsucceMfnlly made m the 


Aanyufffyya. i. al,., *w Jiuu , i*. , . 

Kor Perihod'V. RajJeumart JtaltaaKoer, I L JJ , 
20 Cale ,79 L. It , 19 I A , 23i, referred to. 
IsiAJT Khas i Attb Eiri5 

[I, L B., 10 AIL. 617 


3^2 Suit for money— C*nf Pro* 

cedure Code C1892J, s 12-~Appl\CaUon hy defsn* 
dant for on account of deaUnya scifA flaxniiff^ 
. '• .* -xtt t... . W for nn 


- It . Hoft tn,Kaie an accouus 


[L D. K , 20 Maa , 4io 

373 Suit for rent— Code o/Ciril 

Proe#d«r« CAet XIV of 1S82J, a 13— Landlord 
and tenant — X««« xehet^erlandviasmdl orlaJeitraj 

. ,1 •• t 


ceduro Code, s. 463 Seld that the suit was barred 
' • *«- * * the reason that 

• ght to have been 
. ■ Abuitaciuxaii 

[I. h, B., 21 Mad., 91 

S75, Bight to a temple office and 

its endowments —Issue as to adverse possession 
— Cixxl Procedure Code ( Act XZV of IBS2J, t 13, 
trpl 2 — Certain ofEces in a temple and the endow* 
ments attached thereto were held lointly by tho 
memhera of two hnnehes of a family, represented 
respectively by the plaintiff and the defendant. 
Dong previously to 187d, tho defendant’s branch got 
into eoU pcesrssiOD, and in that year a family settle* 
ment was arrived at by which it was arranged that 
the offices should be held In rotation and the lands m 


moiety ot tiai' \iiiac,i, auu uu lijuu uS :a i .. ..>• 

* — J an l fl « lanlr^ firnncrtv 


|. • ;■*,• • 

by the predecessor m title ot the piamuii agaiusi 
the defen^nts for rent, one of the questions rais^ 
was, whether the laud, in respect of which rent was 
claimed, was mal or laLhiraj, and that question was 
decided m favour of the defendants. In a auhsequent 
suit by the plaintiff ngsmst the same defendanfs for 
khas possession of certam land, tho defeucc was that 
tho laud In dispute was their Ukhiray land, and that 
the judgment la the previous suit operated as rt$ 


claim lu the former suit ALAuikISAUL NsiCkaH i. 
SmfUABsswABA AttAR . D Ij. B . 21 Mad,, 278 
11 o 2 
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070. - — ™- — ~ 8u5tn byclifrcrontpftrtn<'rn 
for ppoclfto flumn of money on ndjiintmont of 
nceount.'i—i'.Jr/rt*T/^«> — .Irfnfifi'r aiijtttif'l It) 
^wrc.'i n^^yninUd xa ptfvinui tuiti — Civil Provf- 
dvft Ci^dv, ///. rxph.S rtnd S,ixntt j. dd-^Contravt 
Av!^ ». — Aflrr {lU’nV.ttlm of » ffrtVjii 

rbip. two scpxTnto sml't w.'ro Vronclit in 1850 by 
(UfTcriMst jnrtnrrji for spreift'- KUtni of nwu-y «tno to 
them, ntui, ii\ Iho nUi’rn'vtlvo, for Bndi •■tin'r Amount 
n« miphl he found due ounu ndjiHtin^nt of ncruiuls, 
Ohjcol!r>n«( were nbed thi-rf •suit'' on thn 

ground*, tuter tilid, (li tint Iho suU’< wore harred 
hy the provi<i!n;is of «. fl'r> of tin Itidian C-'nlr.ool 
Art i (2) tint Beporatr suit* for the oauir untl.'r 
wrrr not molntohn'dr ; (3) tint the *nlU would not 
lie in tim Munxifn Court t nud (1) tint. nr.mnnt4 
having: hi-ru nlrr-ady ndju^ted, there wm no rause of 
fictiou. U'hr Mnniif ovrrrnlrd the f)r*l three ohjre. 
tiou4, nnd hdd, at nvardt the fourth, tint the 
ndjstttmont plruded had hern fAtifud hy the plaln- 
tiffi ; he npp-iultd an Amern. win ftamiued thr 
nrc.'untt and atei-riniurd the rr^pertivr rlCnat of tin 
parluvr*. and the plaintiff t in tlnn tnitt obtained 
dfcroi-t on the IntlB of the Ameen’s adjutltufnt of 
aeeonnt. The prfBent Miite were hronviitt In IS^l 
hy rertnin other partners, who were d.'fendtnltln the 
Built of ISSO, on the alU'-.ratiQn that the partnerthip 
account Ind hern already adjutted 5,y tin Amren 
appointed in the suits of 1889, and that the doltta 
ami dues of all parties had been determined hy (he 
Court. The plaiulifft prayed for recovery of tho 
amount due to them undw the Ameen's ndjuttmeut. 
and, in the alternative, for such otlier relief at iniirht 
he deemed proper hy tho Court to ^'rautthem asmintt 
any of iho defendante, ITflJ hy Nonnia and 
DA.sr.RJr.r;t AJ. (lEawriKi, .A, dif’tontinzl. — That 
neither s. 13 nor s. d3 of tho Civil PrcK'rdure Code 
was a bar to tho present suits, the issue now in suit 
not havim: been determined in tho former suits. 
-Jleltl hy ,T . — That there was pronnd for 

contending that, under cxpls. 2 and 3 to s. 13 of the 
Civil Procedure Code, the present suits were liarrod. 
Dhavi Rah Siiaha r. BnAGiiiAxir Skaua 

[1. E, E., 22 Calc., 692 

Qtjrj^ ^ Ground of defence not 

raised in previous suit— CiVi7 Procedure Code 
('JSSSJ, s. 43 — Relief not orlrcrf /or in previous 
suit — Circumslancfs pivinp rixjht I o such relief not 
Jcnoicn at date of previous suit — Constructive notice 
of possession. — ^Thc plainlifi's, who were the junior 
memhcrB of a Malabar oclom, of which defendants 
Nos. 3 to D were tho senior nicinbcrs, sued to recover 
with mesne profits possc.ssion of certain property 
offering to pay the amovmt of a kanom advanced by 
defendant No. 1. It appeared th.at the land had 
been thcsnhjoct of a kanom demise in 1SG6, and that 
defendant No. 3, tho then kamavan, had obtained 
in 1878 a decree for its redemption, the right ,to 
execute which he assigned to a stranger, who executed 
it, and took possession of tho property, taking from 
the karnavau a new kanom deed. Subsequently 
defendants Nos. 4 and 5 obtained a decree for posses- 
sion nnd tho cancellation of hath the assignment nnd 


the kanom deed j hut this decree was attached in 
rxecnliou pmctrdings in another suit and purchased 
hy dcfend.aut No. 1, who executed it, purchased tha 
property, dej'ositetl the kanom amount, and took 
po«s<’Ss;o!i on the Rth March ISSl. Tlio plaintiffs, 
who h.ail meanwhile taken abortive proceedings to 
defeat the first defendant's title, imstituted a suit in 
Atignst 1881. praying for a decree that the sale to 
him he set aside without jirayiiig for |>os!cs^ion. It 
was now found that the plaintiffs at that time were 
not awaro that defendant No. 1 svas in possession, 
and he did not plead that fact ns a defence to the 
suit for a declaration merely, field that the plain- 
tiffs were not nffret«l hy ron.stmctivc notice of the 
defendant's |'o?H'ssion in ISSlhy reason of tho fact 
that their kamavan, svith whom they were not act- 
ing. was nsvare of tlw defmd.anl’s previous applica-* 
tion for exfcutiou, and that the suit was not barreel 
hy the Civil Procedure Cole, s, .p!. iS'rmi/e— ;That 
apart from the qne<tion of the plaintiffs’ notice of 
the fir.st defendant’s I'o^scsdon, .since he h.ad not 
pleaded p''s«r<isiou ii! the suit oflSSl, he could not 
fall hack njKvu the f.act tltal hi.s possession dated from 
March 1881, ns a ground of defence to the present 

action. Sakkauav e. I’A-nvATni 

[I. L. R., 10 Mad-, 145 


I 378, Incidents of tenancy, Ap- 

I plication to detormino— Cl ri/ Rropcdiire Code 
\ CAct A’lr of 18S5J. s. 15 -Bengal Tenancy Act 
! (nil of IS^ii), s. ISS— Dispute as to tenancy — 
I fatxdlonl and tenant.— l]\e object’ of 8, 153 of tho 
I Bengal Tenancy Act Is merely to provide a summary 
• procedure for settling disputes hotween landlord and 
I tenant in regard to' the particulars referred to in 
1 rls, (rr), (e), and {/!) of the section. Thongh cl. (5) 
does anthorire tho Court to determine thc^ name and 
description of tho tenant, this was not intended to 
,■ nnd docs not authorize the Court to decide conclu- 
f sivclv disputes ns to the right to possession of the 
1 hand,' An issue theroforo regarding a dispute ns to 
! the existence of the rclition of landlord and tenant 
between the parties in a proceeding under s. 168 can 
only bo decided eollaterally, nnd docs not arise be- 
tween the parties in such a manner as to makp tho 
decision upon it res Judicata between them in a 
subsequent regular suit. Phopendra KarayanDaii 
V. Aeintf Chand Jlfondnl, I. L. R., 13 Calc., 627, 
and Dcicndra Kumar Rundopadhya v. Bhupendfo 
Karain Dutt, I. L. R., 19 Calc., 1S2, referred io. 
PcATtx MontTN Muketiji V. Ail Sheikh 

[1. L. E., 20 Calc., 249 


379 . Decision as to genuineness 

of deed.— In a suit to establish the plaintiff’s right 
to a standing crop on the basis of his title to the land, 
it was held that, where the plaintiff’s title depends 
upon the genuineness of a kobaln in respect of ins 
land, a finding with regard to such genuineness is 
binding as res judicata in a subsequent suit between 
tho same parties with regard to the title to the^samo 
land, although no issue was distinctly raised m the 
former suit on the question of genuinenosB, So^jo- 
tnonee Dayee v. Suddanand jilohapaiter, 12 B. 
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EES JUPICATA-ct>«;,««ei 

7. IfATTERS IN ISSUE— coneZuierf. 

S , S04 ZB I A , Sup Yol , 2}S, referred to 
DAXBTASI DEBEA t DoIcEQOBISP Chowphbt 

£AIi B, 21 Calc, 430 

5 B4ETIES 

{a) Sams PAETIES OB THBIB BEEBESENtATlTES 

380 — Judgment not mtar partes 

— Queattons of /act ~ A ludgaeat tnierpariet be- 
tween A and B cannot be cons dfred to contdade A 
in a suit between A and C, and is not admissiMo ui 
the second suit as evidence of the truth of the facts 
adjudicated m the former one BaEAH VisnVAitATn 
J osHi V DiTAEJf A 2 Bom , 385 . 2iid Ed , 363 

3 gl Judgment inter partes— 

' Fo\nt denied xn former tu\t —Va. a foreclosure suit 
in which A was plaintiff and B, C, and X} were de- 
fendants — Beld that a verdict on the point in issue 
in an ejectment smt in which C and 2) were p^u 
tiBa and A iwas defeodxat, was a bar to the suit 
Moninm V Mpcaumao InsAStsi Z Mad , 246 
Nxrim KianoEB Swoii o Hobbe Peesbad Muh 
nn, , , ♦ 13 "W. E , 04 

88^ -- - '■ — - -- — Suit ia reeet<r 

furehate mone^ oftheieoret ofejeetmentjfompvr' 
cAass— Where the plavutiS purchased land from A 
and on tahing possessioti was made Oefendaot in «n 
ejectment suit broaght h; a thirdperson — Seli in a 
■mb against A to recover the purchase mooep that 
tho decision in the ejectment suit— to which A was 
no party— was not a «i ^viicaia Bam Banjaa 
Chuokerlxtitp r Bam yaraxn Sin^h, I Z S 23 
dale, 633 stsdSxflo Bvutoar v ^xtio FertAai, 
1 L B , 13 All , 277, referred to floot Knair v 
Tbtab Goasa 4 C W N , 03 

383 — Judgment iji 

rem— Decree obtaxned Jy fraud — Cn«i Procedofs 
Code, 1S77 s l3'~Dvtdence Act, t 44 — Where a 
decree in a mil has been honestly obtamed wilhout 

r. 11 ~ A . 


parties tneretuj are nui uouuu ov sum a unueixib 
be a decree infer parte * , but if it be a decree »» rem 
and passed by a competent Court, they ate bound by 
j 4 u . •), decree has been 

■ le party against 

priMes, and oa 

persons rtpresiuieu uy vuo punus so long as it re 
nxatnsia force, but st may be tape&cied iortnud, 
and may be sot aside if the fraud is proved In the 
case of judgments in rem the same rule bolds gcod 

, , _ .J w.l.« fV- ¥ 


the benefit of such prmci. But persons represented 
by, but not claiming through, the parties to the suit 


EES JUDlCATA-confinueJ 

8 PARTIES— confinuerf 

may, in any subsequent proceeding, whether as plain- 
tiff or defendant, treat the proiious judgment so 
obtained by fraud and collusion as a mere nullity, 
provided the fraud and collusion be clearly estah- 
Jished The essae rale applies mth regard to strso- 
gers where the previous jndi,meDt is a judgment >» 
rem S 13 of the Civil Pro^,edUTe Code (Act i. of 
1877) is not exhaustive as to the effect of ret judt- 
eata It does not deal with the ease of jud^ents 
i» rem, nor with that of parties represented by, 
though not claiming under, the parties to a former 
suit Qsirre — As to the proper construction of 
8 44 of the Evidence Act Ahmedbdoi ncsiunoi 
V VnuBEBnoY CASsnjnmoY 

[I L E,eBom,703 

384 Deere® against Hindu 

■widow — Fraud — Bsverttoner — Upon tho death of 
7t, a Bmdu, who was separate from bis brother S, 
his widow 6 became hfotenaut of hia estate, and his 
daughter B became entitled to succeed after Q'u 
death In 1882 a suit was brought by and O 
against Uto recover the value of abranebof amangoe 
tree wrongfnny taken by the defendant, and for 


trees, claiming a declaration of her ngbt and possea* 
aionoftbe grove, upon tbe allegation that the pro- 
ceed ogs of 1882 were earned on in collusion between 


■Jl - 14 K V nln nt ff find 


did dispose of the question now sought tobe re-opened, 
sthe decision in that s It would not be binding on the 
plamlifl under the circumstances Eafama J*af- 
ciior'* case, 9 Aloore't 1 A ,639 , Adx Deo A'afoia 
T Dukharan Sxngh, I L B , 5 All, 532, 
and Bant Emnar V Dea Saran J X B,8^U,365, 
referred to SAonrr v BtronPA Kcae 

ILD E,8Aa,420 

386 — - — ■ — • Beteruoixert — 

Effect o» tuccettort m ettate to icirfotf o/^rcfee 


eamo alter her, and m that sense may be dealt with 


her buBjauils uiviacu isiaic un^ui luic uuul, Ouu 
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EES JUDICATA-co«<;)i«erf. 

8. PARTIES — condnued, 

wliicli tlio plaintiff distinctly alleged had not been 
fairly obtained. Anund Koer v. Court of Wards, I. 
L. B., 6 Calc-, 764; Nand, Kumar v. Radlia Kttart, 
I. L, R„ 1 AIL, 288; and Katama Natc/iiar’s case, 
9 Moore’s I. A., 589, refemd to. Also that M’s 
witbdmwal of her suit was not a bai’ to the suit of 
the plaintiff. Sant Kumab v. Deo Saean 

[I. L. E., 8 All., 365 

386. Reversioner . — 

On her husband’s death, a Hindu widow obtained 
possession of his estate ns his heir, and, in a suit 
against her for poBsessiou thereof by certain persons 
claiming to succeed to the estate as rightful heirs, a 
decree was obtained by them. Meld that such decree 
was a bar to a new sirit against those persons by the 
daughter claiming the estate iu succession to the 
widow’, the decree having been fairly and properly 
obtained against the widow*. Nand KoirAH t*. IIadda 
Kuaei .... I. L. E., 1 All., 282 

387 ^ Decree in suit by Hindu 

widow — Reversioners, Suit by — Alienation by 
life-tenant— Adverse possession . — A daughter suc- 
ceeded to a share of her father’s estate, and transfer- 
red it in full property by a formal instrument or 
ilu’arnama, dated March 1849, to her granddaughter, 
expressly naming her and treating her ns her heiress, 
— the transfer being in the nature of a I’cleasc, 
reserving maintenance and other advantages to the 
donor. Upon the application of the granddaughter 
before the Collector for the mutation of names accord- 
ing to the terms of the ikrarnama, the reversioners 
(collateral heirs of the father) affected to contest the 
unauthorized nature of the alienation, but dropped 
their opposition. In 1857 the diaras, or alluvial lands 
attached to the estate, were perpetually settled with 
the granddaughter. The alienor quarrelled with her 
granddaughter, and in 1857 brought a suit against 
her to set aside the ikrarnama, upon the ground of 
the non-perfoi-manco of a condition subsequent. The 
plaintiff succeeded iu the first Court, but the judg- 
ment w’as reversed (October 1858) on appeal to the 
Zillah Judge. Pending the appeal, the plaintiff died 
(February 1858), and reversioners applied to be, and 
were, admitted as her heirs to conduct the appeal. 
The granddaughter remained in possession from the 
date of tiunsfer until 1866, when she died. In April 
■ 1867 the present suit was brought by the surviving 
reversioner, who claimed to be entitled to I'ecover 
possession of the property by right of inheritance 
from the alienor’s father. He was one of the rever- 
sioners who had been admitted to conduct the appeal 
in the former suit upon the death of the alienor. 
Beld (on special appe.al and review) there had been 
no adverse possession; the instrument enured as a 
transfer of the donoris life-interest only ; the judg- 
ment in the former suit brought to set it aside did not 
bind or affect the reversioners, who in that suit merely 
represented the interest of their predecessors, the 
life-tenant. Raj Kunwae v. Indttejit Kunwae 

[5 B. L. E., 585 ; 13 W, E, 52 

388. — Sihit against re- 

mote reversioner — Subsequent suit for possession by 


EES JUDICATA — continued. 

8. PARTIES — continued, 

reversioner. — A Hindu widow and her son, the then 
prcsrimptive heir to property claimed by the widow, 
obtained a decree against a more remote reversionary 
heir. The son predeceased his mother, and the per- 
son against whom the decree had been obtained be- 
came the next revei'sionary heir. Meld, in a suit for 
possession by liim, that the decree in the previous suit 
did not operate as a res judicata,. Ram CnujsnEB 
PoPEAE V. Haei Das Sen I, D, E., 9 Calc., 463 

389. ^ Eeversioners entitled to 

succeed successively on death of Hindu 
widow — Suit by some of suck reversioners to set 
aside alienations made by widow in possession — 
Similar suit afterwards brought by others. — Where 
there arc several reversioners successively entitled to 
succeed to property for the time being in the posses- 
sion of a Hindu female, a decree iu a suit by some 
of such reversioners seeking to set aside alienations 
made by the female in possession will not constitute 
res judicata in respect of a similar suit brought by 
other reversioners, Bhaywanta v, Sukhi, I, L. E., 82 
All , 33; Jumoona Massy a Ckowdhraniv.Bamasoon- 
derai Massy a Ghowdhrani, M. R., 3 I. A., 72; and 
Isri Mut Koer v. Mussamat Manshutii Koerain, 
L. R., 10 }. A., 150, referred to. Chhippp Singh v. 
Dpega Dei . . I. D, E., 22 All., 382 

390 . Decree against member of 

joint family — Civil Procedure Code, 1S59, s. 8 — 
Former suit by one of several parties who after- 
wards sue through a receiver. — A previous decision 
against one member of a family suing to recover his 
own share of certain property is no bar, under s. 2, 
Act VIII of 1859, to a suit by the receiver in the' 
name of the whole family to recover the whole pro- 
perty, JUGATJNNATH f’EESHAP DuTT V. HOGG 

^ [12 W. E, 117 

. 391. Decree in suit by manager 

of joint family— Jlnnayer of joint family as re- 
presentative of other members— Subsequent svtti by 
another member on same cause of action. — A Hindu 
family is regarded as a corporation whose interests 
are necessarily centred in the manager, the pre- 
sumption being that the manager is acting for the 
family, unless the contrary is shown. Before .the 
introduction of the Civil Procedure Code, this was so 
equally with regard to litigation as to other transac- 
tions, and it w’as not then obligatory, or even custona- 
ary, for a Hindu manager to set forth that he sued 
in a representative chai’acter (as now required by 
the Code, s. 50), or to add the co-owners as parties to 
the suit (as requmed by Euglisblaw). A suit there- 
fore brought in 1856 by the manager of a joint 
Hindu family consisting of himself and the plamtm, 
and no fraud or collusion being alleged, bound the 
plaintiff, though then a minor, and he could not 
afterwards bring a second suit on the same cause oi- 
action. Gan Satant liAi Satant v. Haeatan 
Dhond Savant . . I. L.E,, 7Bom., 46< 

392. — Decree against manager 

of joint family — Civil Procedure Code, 1877, 
s. 13—Karnavan of Malabar tarwad', Mecree 
against.— K decree against a karnavan of a Malabar 
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JUiDICATA — continued 
, 8 PARTIES — continued 

tamad as such, is binding upon the uicaibCTs of 
that tarwad though uot parties to the amt, m 
the absence of fraud or collusion Erpl 5 of 
8 13, Civil Procedure Code, is not limited to thecaae 
of a suit under s SC The members of a iarivad 
claim under a kamavau, smug as such wiihr: 
meaning of expl 6 of s la VasAN akot Kaba 
YA'IAN l^AilBOBI i VABAKAKOT KaKATAHAM 

l»AiiBtrEi I Ij It , 2 Mad , 328 

893 Admataa 

Malabar tar toad, Decree againat — A decree agamst 
a person who happens to be the karnavan of a XIala 
bar torivad is not necessarily binding on the tamad 
lu the absence of fraud ELATAciiABiuATmi. Roaiui 
ACnEV V hENATUMEOBA LAEAHUI AMMA 

[LL E, 5 Mad, 201 

804 Decree againtt 

Jiarnaian of Malabar tartoad — Vecessarg parties 
to against property of Malabar famthes~~ 

Malalarlato—ilambudri family Status of—Ctvtl 
Procedure Code, 1877, » J3 expl 5 e 30 —The 
plaintiff a member of a Jlalabar Nambudri family, 
sued for certain land, claiming it as the property 
of bis family the Vadasheri Ulam Ue bad been 
dispossessed by the defendants under a decree de 
clanng their title to the land against the ptaiotiff'e 
eider brother, uho claimed it oa behalf of tbe 
Vadasben illam Held that tbe plaintiff was not 
estopped by tbe former decree from recovering the 
land Per lUKESiJ'— The question whether a decree 
obtained against the harnavan of a Ii’syar tarwad dr 
of a l^ambudri lUam in hlaUbsr is binding oa the 
family is purely one of procedure Tbe dictum la 
T^aronafcot harayanan Namlurt v yaranakat ' 
yarayanan Aanijurs I L P 2 Mad 328 that 
in the abscuce of fraud or collusion a decree agiiost 
the karnavan, as such is binding on the ansndra 
Tans of the tarwad is not warranted by any provision 
of the Code of Civil Procedure Every member of 
the tarwad is entitled to be made a pvrtv, or to Ifave 
notice unde” s 30 of the Code of Civil Procedure, !n 
any suit tbe object of which is to affect the tarwad 
property Espl 6 ot s 13 of the Code of Civil 
Procedure does not refer to iona fide defences, 
but to dead fide claims and does not make a decree 
binding on a person not a party to it where tbe 
actual defendant was jointly interested with such 
person in the subject matter of the suit and defended 
the suit iond fide Uazxr Oasi v Sonamonee 
Dassee,! L D d Cafe. 3/,approved hpvjrATD 
irjiiiiATn Vaspdbvan Eajibudbi r Eabatawaw 
NAvnUDBi I. L E., 6 Mad,, 131 

‘ r*0 


^ aa« M lu Suv ^ • 

C and 1> and their uncle B had lived together as 
members of an undivided Hindu family at the time 
of the former suit, and that be (B) was the manager 


EES JUDICATA— eo»/»«a#d 

8 PARTIES — continued 

ot the family aad assisted by bis nephews O and D, 
m defending tbe former suit C and D made no 
allegation in thei plaint that they were minora at 
the time of the former suit, nor did they assign any 
reason for not asking to have been made co defendants 
m it Their allegation of collusion between d oud 
B was not proved Held thit tbe plaintiff’s suit, 
nnder those circumstances, was barred by the former 
amt under s 2 of Act VIII of 1859 Jogendro Deb 
Purtitv Fanindro Deb puriiit, It B 1 R, 244 
and Mayaram Setaram T J tyiant Pandarany, 
I L 11,5 Bom, 6S7 note referred to Rabatajj 
flop HABB0 V PiNDUBASa GA'tr 

[I L R. 6 Bom, 685 

396 — — — Ctrsl Procedure 

Code, I 13, expl J' — Joint Hindu fami!y~Suit 
ayxtxti afneart ilrrid 

member —The plaintiff sued the father and brother of 
the defendant for trespass to a wall His right to 
the wall was denied but he obtained a decree On 
- * ik *><iartpf<indaat, 

sd 
ho 
nd 

brotber His claim was registered as a sun uuJer 
s 33l of tbe Code of Civil Procedure The plum 
tiff contended Uat tbo defendant was concluded 
by the decree obtained against tbe fa’-ber and 
brother Held that a Hindu so i in a joint family 
becomes entitled by reason of h» birth and la bis 
ora right, a r gbt nbicb he can cnforco against 
bia father, be dnes not claim under his father 
* 11 /.e viift Civil Procedure 

itmcr 
hem 

selves and others wiiuiu lut. lu .. „ pl ^ 

of 8 13 of the Code ot Civil Procedure The case 
of Barayan Oop Hahbu v Pandarsny Oanu, 

I L R 5 Bom 6S5 distinsnishcd RAii Xaradt 
V BrsiiESHAB Pbasad 1 D E, 10 All, 411 
897 — Sale •« execu- 

tion of de ree — T/i'«ilrA<rr» laio ~ Jllimalion, 
voluntarj and incofuntury, by the members of a 
family yovernei by ike Mitatcshara fair — A a 
Hindu governed by the JfitaLsL'ira law, after the 
attachment of a property, part of his ancestral estate, 
to winch be and bis minor son B were jointly 
entitled as members of a joint Hindu family, co ivcyed 
by a deed of gift tbe whole of hu interest in the 
n.^ tlic oronerty under at* 

• m of tbe 

■ iforthe 
ircbsicd 

■ ■ A insti* 

• till of 

■ • Tilanty. 

* . ■ . j in the 

nmor B, 

• tor, who 

bad taken charve ot ins csiait uuu Ajjiomted a 
nansger under Act XL of 1853 These proceeding 
teminatcd m 187t by the application to set aside 
the sale being dumused, and the talc was therefore 
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EES JUDICATA— confimied. 

8. PARTIES — confimed. 

confirmed, and C took possession of tlie property. 

In 1877 a snit vras instituted on behalf of 2) by the 
manager appointed by the Collector against C and A 
to recover possession of the property, on the grounds 
— (1) that when it was sold it was not the property 
of A, the judgment-debtor; and (2) that the pro- 
perty of a joint Hindu family could not be sold or 
alienated by, or taken in execution of, a decree 
against a single member of that family, Seld 
that the fact that the plaintiff, through his guardian, 
had actively intervened in the proceedings under a. 256 
of Act VIII of 1859, was no bar to the institution of 
the present suit on his behalf. CoiliECTOE of Mon- 
&H5B V. HUEDAI HABAIN ShAHAI 

[I. Ii. E., 5 Calc., 425 

S. C. Rudes Peekash Misses v. H"edai 
Naeaik Sahu . . . 6 C. L. E., 112 

398 , Decree against member of 

joint family as representing minor son— 
Alienation made loithont consent of co-sharers— \ 
Civil Procedure Code, 1877, s. 13 — “ Same parti "sP 
— ff sold an estate nominally to the minor son of K, 
but in reality to E. H. brought a suit in bis minor 
son’s name against 27, the mortgagee of snch estate, 
to redeem the same. N set up as a defence to such 
suit that such sale was invalid under Hindu law, .is 
such estate was a share of certain undivided proper y 
' of which he was a co-sharer, and had been mad ? 
without his consent. It was finally decided in that 
suit that such estate was a share of such undivide. I 
property and not the separate property of Q, and 
that such sale was invalid, having been made without 
the consent of 27, a co-sharer of snch undivided 
property. Q subsequently "redeemed snch estate, 
and, having done so, sold it a second time to K- N 
thereupon sued K to set aside such sale on the same 
ground as that on which he had defended the former 
suit. Seld that the issue in such suit whether such 
estate was a share of undivided property or the 
separate property of G was res judicata, inasmuch 
as K, though not in name, yet in fact, was a "party ” 
to the former suit in which such issue was raised and 
finally decided. Khub Chabd «. Haeain Singh 

[I. L. E., 3 All,, 812 

399 . • Dismissal of former suit 

to have property declared joint— 

snit for partition. — Where a plaintiff’s claim to 
have a property declared ijmali had been dis- 
missed in a former suit, his snit for a partition of the 
same property was held to be barred against a defen- 
dant who had been a party to that snit, as well as 
against defendants who were not in possession. 
BebhabutooiiI.ah V. Ajoo . . 14 W, E,, 195 

400. Suit against defendants as^ 

principals — Civil Procedure Code, 1S59, s. 2— 
Sulsequeni suit against them as agents. — A previous 
suit in which the plaintiff elected to sue the defen- 
dants as principals bars a second suit on the same 
contract in which the defendants are charged as 
responsible agents under a trade usage, Detkat 
Keibhna V. Habambhai I. D. R., 1 Bom,, 87 


RES SUDlCATA-coniinued. ' 

'8. PARTIES — continued. 

401. ' — Suit not between same 

parties. — Held, on the facts, suit not barred by 
s, 2, Act VIII of 1859, not being between the same 
parties. IJmes Chandea Roy 'v. Rabin Chahdea 
Maztjsidae . , . 5 B. L, R., 327 note 

S, C. WOOMESH ChHNBEE Roy f.H'OBIN ChuN- 
DEE Mozooxtoae , . .10' W. R., 457. 

Abdooii GirEEOoE Khan Chowdhey v. Gobam 
Hhjhe 16 W. E., 298 

402. Decision as to 

validity of v)ill, — iS died in 1865, leaving two sous, 
'27 and G. M took possession of the property of S 
under a will alleged by her to have been executed by 
S. In 1867 G brought his suit, as one of the heirs of 
S, to set aside the will, and made his brother 27 a 
co-defendant. The Principal Sudder Ameeu] dis- 
missed the suit, finding on the evidence that the will 
was genuine. In 1869 27 brought this suit for his 
share as heir of against M. The first Court found 
that the will was a forgery, and gave the plaintiff 
a decree. On appeal, the J udge held that 27’8 claim 
was barred by the decision in the former suit brought 
by his brother, and reversed the decision of the &st 
Court. PLeld, on special appeal, that it was not bar- 
red by the finding of the Court in ff’s suit, as 27 
was no party to that suit, and he could not in any 
manner have availed himself of a decree in that 
suit to enforce a claim to his share. Rabin Chahdba 
Mazumdab. u. Mhkta Sundaei Debi 

» [7 C. Ii. E., Ap., 38 : 15 W. E,, 309 

403. Former suits on 

ikrar heticeen several parties. — Five brothers, A, 
P, C, D, and B, executed an ikrar, by which 
talukh R and others were to remain in their posses- 
sion and under the management of A. On refusal 
to give his brothers their shares of the profits, they 
sued separately and obtained decrees against him for 
the amount due to them. In a suit by A’s sou 
against B for the sums which his father was com- 
pelled under the ikrar to pay his other brothers, 
on the allegation that B alone was in possession of 
talukh N and appropriated the rents wrongfully, — 
Beld that the suit was not barred by the former 
suits under the ikrar, except so far as B’s share 
in talukh N was concerned. Khetteo Nath Dey 
V. Gossain Doss Dey . . , 7 W. E,, 188 

404 . Decree declaring imparti- 

bility — Svisequenf suit for partition. — The plain- 
tiff’s mirasidar's of a village, held- on pungavaly 

i tenure, sued their co-mirasidars, the owners of the 
remaining shares, and .others, occupants of laud in 
the village, for a partition of the common lands of the 
village and an allotment to the plaintiffs of specific 
parts thereof proportionate to the shares which they 
represented. In a former suit, to which all the 
present mirasidars were parties, either actually^ or as 
privies to those through whom they claim, it was 
decided that no right existed in any individual sbsrc- 
holder of the village to have allowed to him a 
distinct portion o£ the common lands in proportion to 
his share or shares. Held that the former decree 
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BES lUDIOATA-ctnfinoea 

8 PARTIES — lonttmied 

declaring the impartihility hf the i Tninon land of the 
Tillage was conclusive m the pres i>t euit hetween 
the present shareholders upon the tan c question of 
right SlTASAMAITAB 0 AtAOW^ ItBE 

[4 Had , 285 

405 Decree m suit to eatabllslx 

right — Subsequent suit for possession — Ctot/ -Pro* 
cetfure Code, 1859, s 2—Siixi leineen same parses 
— The plaintiff sued to recover possession of certain 
houses and grounds as belonging to his zatnindan, 
setting forth that the premises in questicm had been 
occupied by bis paternal grandmother, on whose 
death the defendants had taken wrongful possession 
The defendants claimed to he legally entitled to the 
premises m question, and contended that the plain* 
tiff’s suit was barred under s 2, Act VlII of 
1859, by reason that the plaintiff had already, during 
his grandmother’s lifetime, brought a suit agaiost 
her and the defendant’s father, as a co deffutdant, to 
establish his right to the same premises which snit 
had been diamisied The defendants also pleaded 
limitation It appeared that m the former suit the 
relief sought by the plaintiff was substantially to 
restrain bis grandmother from acts ol waste m alien 
atiDg property which had belonged to her deceased 
husband by assigning it to her co defendant , hot 
that as regards the property now claimed sitboogb 
it was mentioned in the plaint, no charge liad been 
made that she bad assigned it, or intended to assign 
it, to her CO defendant, nor any allegation to show 
that the co*defcndant had any Interest in it Held, 
reversing the decisions of the lower Court, that 
under the circumstances the decisiou in the former 
suit was not a decision in a suit between the same 
parties or parties under whom they claimed, and that 
the cause of action in the present suit was not de 
termiued in the former suit Seld also that the 
defendant’s plea of limitation could not be deter- 
mined without a ^udmg as to whether the plaintiff s 
grandmother, who died within the period of limita 
tiou, had held the premises with the plaintiff s leave, 
or as a trespasser Zauintab os FinArimA)! t 
FB07BIUTOB3 0? Koiakea I Xj B , 2 Had , ^ 
D B.. 6 I A , 200 

S C BamaEaoc SuBrrARAoSO IfcB,205 

Reversing the decision of the Sigh Court in Rava 
Eao « Sfbita Rao I Xi B , 1 Mad , 84 

400. Decree in suit by first 

tnortgage© for ahl© of 'mortgagud property — 
Second tnoripapee not made a party — Subsequent 


his widow, S The name of S only was rcco ded in 
the revenue registers in respect of the saiaindan 
properly left hy O In 187G A and J? gave to AT a 
deed of Kuaplc mwtgaRe of hiswas out of % 6 
hUwas share of a village included m the said property 


BXj3 JTJDXCATlA“-conttnt«ed. ♦ 

8 PARTIES — eonlinued 

In 1878 A and J5 gave to S a deed of simple mort 
gage of the 5 buwas which were described lu the 
dew as the widow’s ‘ own” property. In 18S2 -27 
obtained a decree upon bis mortgage for the sale of 
the mortgaged proper*y and it was put up for sale 
and purchased by X himself In January 1S81 In 
February and November 188-1 the daughters of G 
obtained ex parte decrees agamst A and £ in suits 
brought hy them to recover their shares hy luhctit* 
ance m the 6 biswas lu 18S5 S brought a suit 



not 

X 

mg 

bound by any of the proceedings taken therein or 
consequBut thereto On behalf of the daughters it 
was contended (infer altd) that the decrees obtained 
i by them against A and S m February 188-1 were 
I conclusive, by way of ret yudicata against the 
plaintiff, who, as mortgagee from A and B, chimed 
under a title derived from them Held that there 
being no evidence to show tliat the decrees of Feo* 
roary and ^ovember 1881 were fiaudulently and 
cotlosively obtained the Court of first instance was 
right in exempting the shares of the daughters from 
, the hen sought to be enforced by the plaintiff , and 
that, inasmuch as the deed of 187C ivas prior m data 
to the plaintiff s deed of 1878 and there was no 
allegation of fraud or collusion in regard \o it, the 
decree and sale in enforcement of the former deed 
would defeat the rights of the plaintiff under the 
latter XAw&CAandi Kahan Das I L E,lAll, 
2d0, wad A(i JTasan y Dbtrja.l L E,4All Sl^i 
rcfcircd to Per ilAniioon, J — The decrees of 
February and November 1881 did not operate as 
res ywdicota against the plaintiff, Inasmuch as a 
iBortgapce cannot be bound by a decision relating to 
the mortgaged property m a suit instituted after his 
mortgage and to which he was not a party Afte” 
a mortgage has been duly created the mortgagor, lu 
whom the equity of redemption is vested no longer 
possesses any such estate as would entitle him to 
represent the rights and interests of the mortgagee 
iH a subsequent litigation, so as to render the remit 
of such litigation binding unon and conclusive against 
such mortgagee The plaintiff m the present suit 
could not he treated as a party claiming under his 
mortgagors within the meaning of s. 13 of the 
Civil Procedoro Cotlo, and that section must be 
interpreted os if, after the words '‘under whom they 
or any of (hem claim ” the words "bj a title arising 
subsequently to the commcncoTBcnt of the farmer 
suit” had been Inserted J)urta Sahuy Jeonaratn 
LaU,3B L B, A C^407 > 19 TT. E^SCS.uniJJe^ 
nomalee y Koylash C^a^der Dey, I i. P , < 
Cale.^ €92 referw^ to Osfr««i v Jlforettood, 

8 Xaet . BlOi Boykiintixath Chatleryee t Aneeroo' 
iHSsa irha(ooa,2 ir* li , 191, katama AuteHiar v 
Mootloo Vtjaya Eayanadha, 9 iloort’t I Aa SS9f 
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RES JUDICATA-coH/f«((crf. 

S. PARTIES — continued, 

.'itul Jtam Coomar Sein v. Frosunm Coomar Scin, 
W. R,, lS6d, 3Tn, distinguished. The principles of the 
rule res indicate, ns piirt of the Inn- of civil procedure 
properly so called, and those of the rule of estoppel, 
as p.artof the law of ovideneo, explained and distin- 
giiishcd, SirA Ram r, Amir Rkgasc 

[I. L. R., 8 All,, 324 

407 . Illogitimacy, Question of 

— Execution of decree— Ai'f XXIII of ISGl, s. ll. 
—The questions which, under s. 11, Act XXIII of 
18G1, jnny bo determined by a Court c.xccuting a 
decree, must be between parties to the suit in which 
the decree was passed, and must relate to tlic o.vccu* 
tion of tlie decree. A person who was not on the 
record when the decree was inndo does not constitnte 
himself a party to the suit by applying for execution, 
and a qucBtion as to his legitimacy is consequently 
not one which the Court executing the decree is 
competent to entertain. A declaration by a Court 
in exccutioa proceedings, that a person not a party 
to the suit aj)plying for execution is legitimate, since 
it is made without jurisdiction, cannot, under s. 2, 
Act VIII of 1859, he pleaded ns a h.ar to a regular 
suit in which it is sought to establish the illegitimacy 
of the applicant. AuiDnN>'issA KriATtis i. AMlu- 
tryMssA Kuatus . . I. Ij. R., 2 Calc., 327 

[L. B., 4 I. A., 68 

408 — — — Suits ifi ritfltl 

of inheritance. — M, in 18G0, brought a suit agiiinst 
A, her son S, B, and C, who, like her, all claimed a 
right to inherit the estate of K, deceased, for 
her share by inheritance in JCs estate, alleging 
that she had been lawfully married to him. She 
only denied right to inherit, who claimed as K’s 
adopted son ; admitting the right of S, who claimed 
as her lauTul son by K, and tliat of B and C, who 
claimed as wife and daughter respectively of K. S 
supported his mothei-’s claim. A, B, and C denied 
that M had been lawfully married to K, and alleged 
that /S' was tbc son of iJ/, not by K, but by another 
person. It was decided in that suit that jlf had 
been lawfully manned to E ; that S was the lawful 
son of by M ■, and that A was not the adopted 
son of K. In 18S0 S sued A for possession of C’s 
share in such estate, C having died, claiming as C’s 
step brother and heir. A set np as a defence that 
M was not Z’s wife, nor was S K’s son. Held 
that, inasmuch as, although in the former suit A 
and 8 stood .together in the same arrjiy, they were 
in fact opposed to each other, S being on the side 
and supporting the case of his mother, and A being 
the true defendant, such suit was one between the 
same parties as the second, and the matter of S’s 
legitimacy, having been raised and finally decided in j 
the former suit by a competent Court, was res I 
judicata, and could not be again raised in the second 
suit. Shadau Khan d. AuiN-tri-iiA Khan ' 

ri. L. R., 4 All., 92 ! 

409', Party as representative 

— Civil Brocedure Code, 1S77, ss. IS, 24#.— In 1872 
A brought a suit on a mortgage against the mort- 
gagor, a Hindu widow, who died pending the suit. 


RES JUDICATA — continued, 

8. PARTIES — continued. 

A then applied that the suit should be revived 
against B as the representative of tbe defendant, 
B denied that lie was such representative, but the 
Judge refused to go into the question, made B a 
party, and gave A a decree for the sale of the mort- 
gagcd_ property. B subsequently brought a suit to 
have it declared, inter alia, that the mortgage and 
decree only covered the widow’s Hfe-intercsU Held 
that the suit was not barred either as res judicata 
or under the provisions of s. 2M of the Code of 
Civil Procedure. Kanai Laix Kuan v. Sashi 
IDiuson Bibwas 

[I. li. R., 6 Calc., 777: 8 C. L. R., 117 

410, Mortg ag e — 

Purchaser of mortgagor's interest — Sale in execu- 
tion of decree — Omission to revive suit, — A mort- 
gagee brought a suit on his mortgage against his 
mortgagor and against A, a person who had pur- 
chased the right, title, and interest of the mortgagor 
in execution of n moncy-deeroe obtained agaiust him 
subsequently to the mortgage. Pending the mort- 
gage-suit and before decree, A died, but the suit 
was not revived ng.rinst his representatives. The 
usual mortgage-decree was passed in favour of the 
mortgagee, who, in execution thereof, sold a portion 
of the mortgaged property to B, In a suit brought 
by B against the representatives of A for the pro- 
perty purchased and for general relief, — Held that 
the decree in the mortgage-suit was not binding on 
the representatives of A ; nor, under the provisions 
of Act VIII of 2859, did the failure to revive such 

mortgage-suit prevent B from 1 ■ d 

suit against -4’s representatives, iP ■ . J)- v- 

DOPADHTA V. BrOJONATH MOOKHOPADTA 

[I. L, R,, 8 Calc., 357 

411. • Suit for eject- 

ment— Lessor and lessee. — An ejectment suit by 
A’s tenant against tbe defendant having been dis- 
missed, a second ejectment suit wrs subsequently, 
after B's death, brought in respect of the same land 
against the defendant by the successor in title of B, 
Held that, inasmuch as a lessor cannot be considered 
as claiming under his own lessee, the principle of res 
judicata did not apply. Rambbojio ' Chhceeb- 
BHIIT V. Bhnsi Khbjiokab . 11 C. Ii. R., 122 

4J2, Eormer decree declaring ■ 

status of occupiers of holding— <S«R »oif be- 
itveen same parties. — An attempt having formerly, 
on the cessation of the services rendered by some 
palki-bearers, been made to oust them from certain 
chakran lands which they had held for many years, 
and which they had claimed to hold rent-free for the 
future ; and it having been held on that occasion 
that, though theirs was not a rent-free tenure or an 
uninterrupted tenure from the time of the decennial 
settlement, yet they had clearly acquired a right of 
occupancy,— Held, on a suit being brought by the 
zamindar against the same beai’ers for recovery of 
rent, that, although the former suit had not been 
brought by the zamindar personally, but by the per- 
sons to whom he had attempted to transfer the lands, ^ 
yet the decision in that suit clearly established, as 
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8 PABTIES — conhnued 

'between the zamindar and tbc palki bearers a rela 
tion of landlord and tenant which empowered him 
to recover arrears of rent from them Snsoop 
SiBDAB r Beeb CnnimEE MAitrenTA o 

[25 W K.,370 

413 Suits ■between represent- 

atives— Doeameni / oka'I loneluttce — Where A 
sued S for moneys alleged to he dno under certain 
documents} and Ji pleaded that the demands had 
been included in a settlement of accounts, embodied 
in a document which he set forth in bis answer aud 
the suit was dismissed, on the ground that, being 
included m the settlement, the demands no longer 
existed as causes of action,— ifeZef that ^’s repre- 


PiNOAiA Sunkaba Eau 1 Mad , 312 

414 Purchaaer from party to 

suit— CtB‘1 Proeeduie Code, i8S2 e 13—V'endor 
and pure^attr — Purehate pendente Ute —Certain 
persona claiming by right of inheritance to C, sued 
£, if, At E and others for possession of certain 
immoveahlo property, and on appeal to the High 
Court m August 1878 their claim was decreed m 
full In the course of the litigation which ended m 
that decree, Z purchased certain tmmoieable pro- 
perty from K, if, A, and K 2 was subsequently 
dispossessed of such property in execution of the 
decree^ of August 1876 Ho thereupon sued the 
holders of that decree for possession of the same, 
alleging that his vendors had inherited it frcmD, 
that the figures of the total of C’s property given 
in the plaiut m the former suit were erroneoue , that 
tho property now in suit was not affected by that 
decree , and that he had been^mproperly dispossessed 
of it It appeared tliat there was in fact, a mietaho 
in the total of tho extent of C’s property as stated 
jn tho pUint in the former suit Seld that the 

^ hound 
the persons 
laim IQ tho 

lurmir suu uaiiiig ueiu ueueeu lu xuii, the property 
now m suit was then decreed to tho present defeu 
dants, and that the claim of the plaintiff to go behind 
that decree could not bo entertained IlnEU Sikoq 
r Zavei Lal I D. B., 6 All , 508 

415 Suit by son uot claiming 

tlirougb bia fatter — Qtft to Hindu ictifotp — 
Separate property — C, a Uindn, subject to the 
hlitokshara law, died Icailng a widow, S, but no 
issue In his lifetime ho had transferred to R by 
gift mouzali B, a portion of his real estate ^Aftcr 
his death J and P, his brothers, sued R for the 
possession of C’s real estate, on tho gronnd that it 
was ancestral property This suit was dismissed, it 
being held by the Sadder Court that C's real estate 
was soparatc property, to which his widow would be 
entitled to succeed by inheritance Tho Sadder 
Court determined that J, had acquired moazah It by 
gift from C, and that B took under the gift a life- 
interest in the property pnly J and P ha\ mg died. 


BBS JUDICATA— con/tnued 

8 PABTIES— conZinued 

R made a gift of mouzab B to her azcnt as a reward 
for Ins faithful sen iccs. AT, the son c£ J, sued os 
the heir of his uncle C, to set aside this gift to the 
agent as illegal Held that the decisiou in the 
former suit did not make the question as to the 
interest R took nnder th® gift from her husband 
retjudiCafa, inasmuch as R did not claim through 
bis father when suing as heir to his uncle Bnsi 
BABAiNSiflon c Bnp Kcab 

p L R , 1 All , 734 

413 Bepresentatlon of tbe ea« 

tate of n Hindu talukhdar by his widow in 
a suit for the succession— I o/ lS39—Act 
XXI V of 1870, t 2o — Issues substantully the same 
as those raised in the present suit relating to the sue- 
ceesion to a talukhdan estate, had been decided in a 
former snit in winch an order of Her 'Majesty in 
Council declared who had tbe ri^ht to succeed Held 
that a claimant, whose interest was suehas would vest 
ID him only upon the death of the w idow of th6 last 
tatukhdar, was bound by the order so made, on the 
ground that he was pnvy to the former suit the whole 
estate for the purpose of represeutiug it bemgvested 
in tbe widow, who was a party to that suit Katama 
Katehiar v Raia of Shivaganga 0 iloore?t 
I A , 689. referred to and followed That order 
declar^ that a will made by the Uit talakhdar, 
whereby a power to appoint a successor lu the talulch* 
dan had been givcD tothe widow had been reioKed, 
and detcrmiacd the r)„ht to succeed as npon an in« 
testacy The perso i whom the w idow had appointed 
by her will now contending that he was no* 
hound by the order, having been when tbc former 
suit was instituted, a minor, without any duly ap- 
pointed gasrdian, it was held tbit, whether he had, 
or had not by acts after attaiuing full age (h'^ving 
been nommally a party) become estopped from sit 
ting up tho aboic he was at all events bound by 
the onlcr, on the ground that the widow holding 
an estate at least as large as that of the Hindu widow 
in her husband s proper y, was the full representa- 
tive of tho cstati. in tl e former suit the appoint 


Belief Act), but had not been made a party to tbe 
SDi this omissioi did not, under s 2», affect 
the lalidity of the decree between tho parties 
PBBTABWABAlir SiHOU e TnaOKIVATn Sl>OlI 

[I D B , 11 Calc ,186 L B., 11 I A, 167 

417, Bonaml proceedings— 

Decision in former tutl —In executi n of a decree 
of the Bevenne Court in a snit brought by A for 
arrears of rent of a certain patni the patm was pnt 
op for sale and purchased m the name of O Ihe 
rent having again fallen into arrear, A took proceed 
logs against O under Bengal Begulation VIII of 
1619 for the aalc of the patni, bnt the arrears having 
been paid the patni was not sold. In a suit for 
arrears of rent of the same patni subsequently 
brought by X against O, P, and R (the wife of ^ 
jointly, on tbe allegation that the patni bid been 
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8. Pj4RTIES — coniimed. 
purcliascd hy & bonaini for:P nud Ji,—2Ieldihat the 
Biut \\as not ban-cd by the former proccediags insti- 
^ I^cgukiioa YIII of 

ISIO. ProsokkoCoomah’.Pai Cho^v3)eyi-. Koy- 
lABn Chtjkpeh Pai Ciio%v3)Er 

OT ^ ^ CB. L. B., Sup. Vol., 769 
2 Ind. Jur., PT, 8., 327: 8 W. E., 428 

Stn'i for Con- 
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Jirmauon oj possession and declaraiion ofiitle.— 
A brought a suit for n debt against S, obtained a 
docroe, and altacbcd certain land in execution. G 
intervened, claiming tie property as bis, but on tic 
2Sth iinrcli 18G8 bis claim was disallowed, on tie 
ground that in two suits previously brongbt against 
C and others for possession of the same property, on 
tie 30th December 18G3,_by X and F, whose inter- 
est had, pending the suit, been purebased by D, it 
had been decreed that tic laud belonged to D. The 
decrees in these suits were dated 13th and 19th J.an. 
nary J8GJ ; they were in fav our of B, and ran in iis 
name alone. C had purchased a moiety of the pro- 
perty at an auction sale on the 7th March 1859} X 
and F claimed under a pre-existing mortgage over 
the same property, the equity of redemption under 
wlUcli bad been foreclosed. C uow brought a suit 
against A and jS for confirmation of his possession 
and a declaration of bis title to the property. He 
' alleged that JJ was his servant, and bad purebased 
the interest of X" and F in 'the property benami for 
him j that he (<?) had made the purchase with his 
ouTi money in the name of Ji s that tie suits origin- 
ally brought by X nud F had really been compro- 
mised ; that while the decrees of the 13th and 19th 
J annnry 18G4 were nominally in favour of J3, they 
were really in his (C’s) favour ; and that the suit 
brought by X and F had been allowed to proceed iu 
JB’s name, iu order that C’s title might be steength- 
ened by a decree in his favour, B being only nomin- 
ally the decree -holder. C also stated that, since his 
purchase on 7'th March 1859, ho had always been in 
possession, and he dated his cause of action from the 
2Sth March IE 68, when his claim to the property 
which had been attached by A in his suit against B 
was disallowed. The Subordinate J udgo gave a de- 
cree in favour of the plaintiff C. B alone appealed to 
the High Court. SeU that C, not having been 
disturbed in his possession, and seeUing a declaration 
of his title only and no relief, should have stated 
clearly and precisely what that title was ■, that as 
against A, 'who had not appealed, the decision of the 
Subordinate Judge was final ; that as between H and 
C the matter was res adjudicata ; that G could not go 
behind the decrees ^ of the 13th and i9tb January 
1864 which had been passed in favour of H, and show 
^ihat the purchase by J3 and subsequent decrees were 
really benami for C and in bis 'favour. Bhawabai 
Singh v. Eajendea Pbatae Baho-s: 

[5 B. L. B., 321 : 13 W. E., 157 

419, . Civil Brocedure 

Code, s, 13 — Suit hy henamidar . — In a suit to 
a parcel of land, the plaintiff’s case was that it ban 
been purchased by Mm benami in the name of bis 
brother, -uho had sued the present defendants to 
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obtain possession in 1887, but had been negligent b 

mid ^ which was consequently dis- 

missed. It was found that there had been no ^egli- 

and that it had been 
instituted with the plaintiff’s tnowledge, mid 
that the plaintiff was bound by the decree in the 

recover on bis secret title. 
SHANaABA V. Xeishnan . I. L, E., 15 Mad., 267 

~h T share of estate of 

mahomedan Lien for dower . — A Mahomedan 
among others a widow and a sister enti- 
tled to shares in his estate. The widow got posses- 
sion of the whole. The sister died, and after her 
death her husband, on behalf of himself and grand- 
son, sued the widow to obtain the shares to which the 
deceased sister w'as entitled, and obtained a decree 
for payment of the same, after satisfaction of the 
widow’s lien for dower, in certain proportions to 
liimself and grandson. The husband’s interest in the 
decree was subsequently confiscated by Government 
for having taken part with the enemy in theMutiny. 
He subsequently died leaving Lis grandson. The 
widow died during the Mutiny, and her brother was 
put into possession of the property by the Govern- 
ment as her heir. The grandson now sued the 
widow’s brother to recover his own and his grand- 
father’s share, alleging that the lien’ for dower bad 
been satisfied, J?e/c? the suit was not barred by Act 
VIII of 1859, 8. 2. Mahojied Aaieeeoodeh Ehan 
V. Mozpeeeb Hossein Khan 

[6 B. L. E., 670 : 14 W. E., B. C„ 5 

421. Auction-pur cKa s er— 

" Bepresentaiire .” — A purchaser at an execution- 
sale is not as such the representative of the judgment- ' 
debtor witbin the meaning of s. 116 of the Evidence 
Act, A Hindu, governed by the Mitaksbara School 
of La-w, died on the 12th May 1S67, leaving him 
surviving a widow B and a brother B, who was 
admittedly the next reversioner. In July 1867 B 
purported to adopt’a son J) to A, and subsequently 
in September 1867 obtained a certificate under Act 
XL of 1858. In 1872 B obtained a loan from the 
plaintiff M of R9,000, and to secure its repayment 
executed a mortgage of seven mouzahs in favour of 
M as guardian of D. The money was advanced and 
mortgage executed at the instigation of JS and with 
his consent, and upon his representation that B was 
the duly adopted son of A, and it was admitted that 
the money was specifically advanced for, as well as 
applied towards, the payment of decrees obtained 
a«^ainst A in his lifetime and against his estate 
after his death. B died in 1878. On the -Mth 
August 1880 Jf instituted a suit against B upon 
his'roortgage, and in that suit he made (S' a party- 
defendant as being the purchaser of fli® 
gagoi’’s interest in one of the mouzahs incjuaeu 
in his mortgage. On the 26th June 1SS2 M 
obtained a decree declaring that he was entiOea 
to recover the amount due by sale of the mortgageu 
mouzahs. In the proceedings taken in execution 
of that decree 2U was opposed hy L, who was alter- 
wards held to be a benamidar for S, who cJaimea 
that he had on the 8th November 1880 purchased 
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five out of tbe seven mouzahs at a sale m execntion 
of certain decrees against B On the 29th February 
1884 i's claim was allowed* and on the 11th 
August 1884, M brought this suit against i, 8, E, 
and D, and the decree holders in the suits against 
S for a declaration of his right to follow the mort* 
1 e o ’*• — 3 found as 
1 , that the 

■ necessity , 

It also ap 

peared that Jf had himself become the purdiaser of 
one of the mortgaged mouzahs The lower Court 
gave M a decree declaring him to be entitled to 
recover the full amount of the mortgage money from 
the five mouzahs in the bauds of iS’ L and ^ap* 


liability of the mouzahs to satisfy the mortgage hen 
was rei judteata as against him JTeld that, as 
S was merely a party to Af’s original snit as pur* 


ap the interest of B in the fire monzabs so acquired 
hv him PsUBSti LiL c Mtlks 

[I L, R , 14 Calc , 401 

422 — — Suit by a judgment^cre- 


having obtained a decree against the plaintiff, at 
tached the bouse m dispute The defendant inter* 


liraring ot tins suit me juuguieui'i.retiiiui um uui> 
appear The defendant appeared and produced 
n gale deed which the Court found proved, and 

, 1 i _ j , , , » /M -t ntifj 

Sant 

• ■ ■ dant 

•• • the 

■ ■ _ icnt- 

• the 

, . ■ the 

- ■ • . tion, 

. . . • ilhy 

the ucicnuaui. lo lue xiIqU — Jie< i, mmuming 

the lower Court’s decree, that the dismissal of the 
former suit did not operate as ret judicata In the 
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absence of any evidence to show tbattbe judgment* 
creditor, in point of fact, represented the plaintiff 
so as to constitute him a party to the suit 
SnrTArA c Don Nagata 

[I.L B.,llBom,U4 

423 Party to proceedings in 

execution— Cirtfi Froeedure Code, 1882, u 13, 
2S3 — Order *i» exeeutton — Ettoppel — A claim in* 
execution to a house which bad been attached was 
dismissed and the claimant then sned the decree* 
bolder to establish her title to it It appeared that 
the bouse had been previously attached m execution 
of another decree obtained by A against the same 
yndgment debtor and his father (since deceased) , 
that the present plaintiff had then preferred a claim, 
which was allowed , that the jnd^ent debtor had 
tahen no steps to have the order allowing the claim 
set aside , and that a smt filed by A with that object 
had been dismissed Held that the plaintiff s claim 
was not ret * ■» ^ ^ v j ». - 

to the forn 

haling bee • ■ 

not estoppi • s ■ • 

PAUTATni . A D XL, At>MttU„4li 

424 Butt against de facto man- 

ager or trustee by de jure trustees— Dientiraf 
<•/ tue^ tut{ at tarred tp limitation— Subtequeni 
tuttapa^ntt tone defendant loiih tanelion e/Adto^ 
cate Oeneral—Cieit Procedure Code (Act XfPqT 
I$89J, t S39 —In 1887 certain persons alleging that 
they bad been appointed trustees of a temple and its 
property by its founder Pnrsbotam, brought a suit to 
evict Pnrsbotam’s ton from the premises, alleging 
that be had been tbcir gnmsita that they had dis 
missed him, aud that he refused to give up the pro* 
perty The High Court dismissed that suit on the 
ground that it was barred by limitation In 18 2 the 
plaintiffs hiunght the present snit with the consent 
of the Advocate General, under s 639 of the Civil 
Procedare Code, against the same defendant allegmg 
that after Purshotam’a death the defendant had 
entered into possession of the property and for tome 
years had carried out the trusts crcatc<l by his father 
Funhotam , but that latterly he had claimed the pro* 
perty as hii own and refused to perform the trusts 
ibey prayed that trustees might bo appoiftted and 
the property made over to such trustees The dc* 
fendant contended that the plaintiffs in both the suits 
were the same, viz, persons representing the tamo 
eetlmct que truitent, ic the dcsotcesof the temple 
or the general public , that they sued m the tamo 
Tight and as the plaintiffs m the former suit were 
held lArred by I mitation, the plaintiffs in the present 
•ait were also barred Sell that the present suit 
was not barred The plaintiffs in the former suit had 
no general warrant, inch as is conferred on plaintiffs 
suing under s 639 ot the Civil Procedure Code, (o re* 
present the public the objects of the charity They 
based their title to sue on their particular appoint- 
ment by Furshotam, and when it was found that 
they had by limitation lost their rights to the title de 
jiTcd from that appointment, thev ceascil to represent 
the public jnst as though thej bad been removed 
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from their office. The de jure managers and trustees 
of a public charity losing their right' by limitation 
to oust the de facto trustee does not confer on the 
latter immunity from suit on the pai't of the Advocate 
General or the temple, Lakshmaitdas Ra&hunath- 
DAS U. JUGADUISHOBE . ^I. D. B., 22 Bom., 216 

425. gujt Drought by one of 

several trustees after dismissal of suit 
brought by the others — Ginil Procedure Code, 
s. IS, expl. V, — Where the uraima right over a certain 
devasam vras vested in five trustees representing differ- 
ent illams, and a suit u'as brought by one of the trustees 
to recover certain property alleged to have been ille- 
gally alienated by three other trustees to a stranger and 
dismissed, — Sehl that the decree in such suit was a bar 
to a second suit brought for the same purpose by the 
fifth trustee^ who had not be^en a party to the former 
suit, on the ground that he 'must be deemed to claim 
under the plaintiffs in the former suit within the mean- 
ing of s. 13, expl.'V, of the Code of Civil Procedure, 
Madhutan V, Keshayak . I. L. E., 11 Mad., 191 

426. Eepreseutation of minor 

by manager of estate ~ ulPadras Boundary Act, 
1860, s. 23 — Mad, Reg. V of 1840— Decision 
of hpundary officer, Dfeot of, if not contested 
"by suit, — A survey officer in lS7o held an en* 
quiry under the Boundary Act, 1860, and demarcated 
certain land out of a zamiudari. At that time the 
zamindar was a minor under the Court of Wards, aud 
he was represented at the enquiry by the manager of 
his estate appointed under s. 8 of Regulation V of 
1804. In a suit brought by the zamindar to recover 
the land it was contended that the decision of the 
survey officer was not binding on the zamindar 
because he was not properly represented by his 
guardian at the enquiry, Seld that the decision of 
the survey officer was binding on the zamindar, aud 
that the matter in dispute was res judicata, no appeal 
by W'ay of suit as provided by tbe Boundary Act, 
1860, s- 25, having been brought. KAMAEAOrn v. 
Seoeetaby oe State bob Ibdia 

[I. E. E., 11 Mad., 309 

427. Decree in suit by a karnam. 

Effect of, as regards bis successor— Cm7 
Procedure Code, s. 13.— The karnam in a certain 
mitta sued to recover certain land as part of the 
mivari property attached to bis office. It appeared 
that the plaintiff's father and predecessor in office 
had sued by virtue of his office to recover the same 
laud, and that Lis suit had been dismissed. JTeld 
that the plaintiff’s claim was res judicata. Veaka- 
YYA V. Stjbajima . I. L. E., 12 Mad., 236 

428. Suits not between same 

parties — Bait for declaration of right to office. 
Dismissal of. — Certain land was attached aud sold in 
execution of a decree against the dharmakarta of a 
devasthauom. One claiming to be the lawful suc- 
cessor in office of the judgment-debtor now sued the 
purchaser for a declaration that the sale was in- 
valid, Meld the suit should not be dismissed on 
-proof that the plaintiff had failed to obtain a declar- 
ation of his right to the dharmakartaship against 
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another claimant to the otSce, in a suit to which the 
present defendant was not a party. BA.'HAirKoiv 
V. THIEEGHfAYA SAMJtAirDHA 


IX D, E„ 12 Mad., 312 

ry >5 n ^ TT Procedure 

Code, s. 13.— One N brought a suit against a lambar- 

dar for her share in the profits of a certain mehal 
her claim being based upon an assignment executed in 
her favom- on the 29th of July lfc-89 by one B as heir 
to one jlf, deceased. Prior to that assignment, namely, 
on the drd of .Tune 1887, a suit had been commenced 
by tbe lambardar against B and one iTfor possession 
of other property alleged to have belonged to JU in 
her lifetime, and in this suit it was ultimately found, 
but subsequently to the abovementioned assignment 
in favour of i7,tbat X, and not B, was thekeir to If. 
Meld that the suit commenced on the 3rd of Jane 
1887 did not operate as res judicata in respect of the 
present plaintiff A’s claim under her assignment from 
B. Foster v. Farl of Derby, 1 Ad, B„ 790, re- 
ferred to, Niaz-toiah Khay 0 . Nazis Begam 

[I. L. E., 15 AIL, 108 


430. — Party for purpose of dis- 

covery only— Civil Procedure Code, 18S2, ss. IS, 
43 — Joint Krong-doers, Judgment against one of 
several — Contract Act, s, 43. — Prior to and in the 
year 1865 the defendant’s brother B carried on an 
extensive business in Bombay and Chinn. The defen- 
dant and another brother A carried on a separate 
business under tbe name of A PC. In December 
1866 B became insolvent, and his property vested in 
the official assignee. The present suit was brought 
in 1887 against the defendant by tbe official assignee 
to recover certain property which ho alleged belonged 
to the iuBolvent, and ought to bo distributed amongst 
his creditors. The plaintiff alleged that in 1805 the 
insolvent was possessed of a very largo amount of 
property, and that, being unwilling to meet his liabi- 
lities, he and his son and his two brothers, via., A and 
the defendant R, fraudulently concealed his property 
from his creditors, aud in September 1860 he himself 
went to Damar beyond British jurisdiction. In 1831 
the plaintiff, having obtained information that some 
of the insolvent’s property was in the possession of 
his brother A, filed a suit (473 of 1831) against A to 
recover it. That suit was referred to arbitration, and 
the plaintiff obtained a decree for E3,G0,000. ^lO 
plaintiff now alleged that, shortly before the hearing 
of that suit, and subsequently, be bad obtained in- 
formation which led him to believe that the defendant 
had obtained some of tbe insolvent’s property for 
which he was accountable. The defendant had been 
made a party to the former suit (473 of 1831) for tb® 
purpose of discovery only, aud it was in llio course of 
such discovery being given that some of tbo above 
information bad been obtained. The plaint then set 
fi-rtb, in detail, the various items of claim in respeefc 
of which the plaintiff sought to make the defendant 
liable. The defendant pleaded that tbo said claiO's 
had been in issue in tbe former suit (473 oi joSi)/ 
aud were adjudicated upon, and that this smt was 
therefore barred by s. 13 of the Civil 
Cede ; that the plaintiff was barred by fi. 43 of to 
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Civil Procedure Code the plaintifi having omitted to 
include these claims in the former suit, to irhich 
defendant was a party , that the decree in the former 
suit (473 of 1881) Was (in/er altd) m respect nf the 
matters alleged m this suit and that, as according to 
the plaintiff’s allegation the defen^nt in that suit 
was a joint inong doer with the defendant m this smt 
in respect of these matters the said decree was a bar 
to this smt Seld by Scott, J that the suit was 
not barred either by s 13 or a 43 of the Civil Pro 
cedure Code The defendant was made a party to 
the former suit for certain limited purposes only 
l»o relief was asked from him , no decree was made 
against him He was merely a nominal defendant 
* 1. - V « 

Held 
• I IT, 
rered 
a the 
action 

% and 

similarly, m u ui-itui. . j • meat 

against one of several wrong doers is a bar to an 
action on the same matter against the others Such 
of the wrongs therefore alleged la the present soit 
as VI ere of a joint character, and were adjudicated 
upon the previous suit, were extinguished by the 
former judgment Applying the above role, the 
1 , e * 1 . * rtf TilamtifPs 


BB 05 ErareusoT v Tubkeh 

[I D. R., 14 Bom , 408 
43L- ■ CtfW Proeedere 

Code fJei XJV_c/ ts 3S, 43—Jecouaf —In 
a suit brought by the official sesignee it was held that 
* * t. -•« v„,„ ,rtartv” but only 


assii^iiee 

■ lorolvent 

• ed Ea 

(i. lb jLr Aiom f 841 
L. B., 20 I. A-, 1 

432.- Estoppel— Cif»f Proced»re 

Code CiSS2), t 13 — Frirtty leiiceen execvUom 
creditor ovd yutchattr el eole <n ejecafion of 
decree — ^Nhcre all the conditions prescribed bys 13 
of the Code of Civil Procedure as nccrs«aTy lo bar 
the trial in a subsequent suit of an i<fuc adjudicated 
open 111 a jrevious suit exist, the fact that in the 
first suit the defendant waaan cjcentloa mditor and 
in the second he is a purchaser at an csrention sale, 
makes to difference as to the second suit bemg ret 
jvd rafa A privity exUta between an cxceuittai- 
creditor and a purchaser at a Court sale, the Utter 
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representing the former in so far as be had a right to 
bnog the property to sale in exccntioa of his decree 
Thus, when the plea of estoppel is available to a 
decree holder, it is likewise available to the pur* 
chaser at the execution sale, as his representative or 
as 006 claiming under him Sarai CAunder 2fev v. 
Oopal C&under Laha, I Z E , 20 Calc 296 
i S , 19 I A 203, followed KnismiABnirpATr 
Dsnr V ViEsuTA Zsrv I. h B., 18 Maii, IS 

433. Decree holders in case of 

claim to attached property— Cicif Procedure 
Code (1882), tt 278 and 283— Affect of order under 
t 278 — Au order m favour of one of several decree- 
holders on an objection under s 278 of the Code of 
Civjl Procednre decs rot enure for tho benefit of 
other decree holders who are not parties to the pro 
ceedings under B 278 Badrt Fratad\ Huhamtnad 
luiuf, I L 8 1 All, 382, referred to JaoAN 
Natu V OANBBn I D B , 18 All , 413 


(b) Iktebtenobs 

434 Intervenor added in for- 

mer suit — Sv\t ayainsi oilier parhet — A ruit to 
recover possession of land, on. the ground of purchsio 
from the admitted owners is not barred by Act VIII 
of 1S69, t 2, simply because plaintiff b claim as 
against the same defendant was dismissed in a former 
suit m which he (defendant) appeared as an inter* 
Tcnor Tpeeba t Dbo KabaI'v Siece 

C24 W. B., 248 

455 Beterration of 

tnttrvenor*t nyAtt — Ctni Procedure Code, 1S59, 
t 2— -In a former «uit against a party and bii 
vendor, in which an ratervenor was made a defendant, 
plaintiffe obtained a decree with a reservation of in* 
terrcDor’s rights The decree was not a rce adjudt’ 
eata in a subsequent suit by a purchaser from tho 
intcrvcnor ogamst tho said vendee, the reservation 
being a mere oitterdietum EcebuAxiv NitttA* 
Bum) Dobs . . 6WB,2S7 

430 Suit for rent 

— Znjeymtnt of and receipt of rent. Proof qf — 


sbore of the taJuJeh and that he hau puicnasM 

- * ’ * 11- r, r' c... .rV rtl . /V/w-rOA 


ing Aceoruiugiy iul muoiu i isiu.. .s 
actual and loud fdt receipt of rent as required by 
s. 77, Act \ of ltS9 Grorx Chcioibe Cnrcrra* 
sUTtt r AJUtxAil . . ll'W.B,, 01 
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437. 


Chil Procedure 


Code, 1S59, s. 2— Suit for rent. — A sued B and C 
in tljo Civil Court to recover possession of certain 
lands, of which he alleged that they had dispossessed 
him, -under a decree obtained by them in a suit in 
which he had previously sued B in the Civil Court, 
before Act X of 1869 had been passed, for rent, in 
which suit C had been added as a party, and had 
proved bis title to the land against A. Sold that 
A’s suit must fail, on ‘the ground that it involved a 
material issue of fact which had already been deter- 
mined by a Court of concurrent iurisdiction in the 
former suit, which was between the same parties, and 
which issue disposed of the present suit. CnowDnASl 
KHEAKTH PiJASAD SiNG-H V. DiGIfAEATAv SiKGH 

[1 B. L. R., A. C., 30 ; 10 W. R., 75 

.^ 3 ^ ______ — - — Judgment in suit 

ior rcii/.— lu a suit by plaintiff for arrears of rent 
a<TainBt one set of tenants defendant intervened, 
claiming a moiety of the whole estate. His claim 
was dismissed in lower Courts, and the case came up 
on special appeal. Jlcanwlnlo plaintiff brought suits 
against another sot of tenants on the same estate, in 
which defendant again intervened on the same ground 
as before. J^dd that the decision in the former set 
of ^ses, unless and until set aside in special appeal, 
was binding on tbe intervenor, even though the esMe 
was of such value that the Court which passed the 
decrees in the rent suits would not have jnnsaietion 
to trv the title which was in dispute. Peak Nath 

■ Civil FrocedurB 

5 . 2— Suit for rent.-The plaintiffs 
+Ms suit to establish, as against the defen- 
brought certain land in the occupation ofji 

instituted by one of the 
tenant. . a^'amst the tenant for rent, one of 

Sif presft plaintiffs (representing the right now 
the presenK g tlieml intervened as a defendant, 

the formei s • , • g^b6tantiallv in issue in 

two suits, the prec plaintiff iu the one case 

brought, or the ^f|/^^yKrrbecomes immaterial, 
was the Taepce CHunnEE 

i SS, 145 : 1 o. L. B, 35 


BiaMs under 

Z -Rea XIX of me— Suit for 


' ■ V A sued B to establish his rights 

mrs of f lauds allotted him under a 

’°rf5ade in accordance with the provisions of 
rara ma ^ previous suit by J5 

ulatiou XIX of ^ ^ 

rS toe fVa portion of tbe lands now m 
T iServSied and was made a defendant on 
^£lrSd that he was the person- entitled to 
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the rent, but failed to establish his claim, BeU, 
following the Full Bench case of QoUni Ohindtr 
Koondoo V. TarucTc Chunder Bose, I. L, B., 3 Oalc,, 
145, that A’b present suit was barred by the judg- 
ment in the former suit. Bemosasookoitb? Ceow- 

DHEAIH V. PPECHANPH OHO-WPHBr 

[I. Ii. E., 8 Calc., 705 

441, — Bights as 6e- ^ 

tween original defendant and infervenors — Suit for 
possession, — Where a plaintiff claimed certain pro- 
perty, and two persons intervened and were allowed 
to put in their claim to a portion of it, which claim, 
at the hearing, the interveners, however, refeained 
from pressing, and the suit was decided in faroar of 
the plaintiff, the original defendant alone appealing 
(unsuccessfully) against the decree, — Beld that it 
was not open to the interveners to institute any 
fresh proceedings to obtain tbe property against the 
original defetoant, the decree in the suit iu which 
they intervened being conclusive as between them and 
such defendant. Sivagnana Teoar v. Periasami, 

1. L. R., '1 Mad., 312, distinguished. Sheo Chuee 

Setgh V, Fakeea Doobay 

[I, I,. E., 6 Cale., 91; 7 0. L. B., 69 

The principle of this case was held applicable m 
Umbica Csubs Bhpttaohabjbe V. Peosonno 
C oojTAE Sen . - . . . 9 C. L. E., 365 


442, — ^ ; Want of Juris- 

diction as to valuation of suit— Sul sequent sttii 
heticeen the same parties — Competent Court — Bent 
sxiiis.—L judgmefit of a Court not competent to try 
the case in which the judgment is pleaded as res 
Judicata mmt nevertheless be held tobe judg- 
ment of a Court of competent jurisdiction withm the 
Mile ns laid dowu iu the maxim Bemo dehet lis vexan 
.na..l3.t Act X irojt™ 
esneciallv where the Erst suit is tried, decided, and 
affirmedLregular appeal by a Subordinate who 

would have been competent to decide tbe suit (bad it 
Sn bSt before him) in which the judgment was 
pleaded. The rule of res judicata ought to be held 
to apply to judgments in rent suits, at least until 
gtSilVin sTob suits -e ^oritf 

hibited. EtTJf W A T B S51 

[I. Ii. E., 3 Cale., 408 ; 7 C. !». B,, 

Eermea’o* tKs pomt by tb« >“ 

Era BABAbtnt SbOH .. WOHO 

I,,E,,12I.A.,27 

PBEBHOO 

AAfi TZewi; suit-- 

Ciml Brocedtire Code (Act 

sued / for rent in tbe Court of the Deputy Collector 

Tiuuerah under the provisions of Act X of loo • 
C intervened, claiming that the land in >'eepee 
wBich the rent was claimed was his P’^upe^ty, and 

on the ground that o nan no xig omiinst d 

land. In a subsequent suit brought by . &“■ 
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and B for possession of the same land , — Said th&l 


b 

i 

444 — ■ for po» 

session — Co defendants— ‘Cutl Broeedurt Coda 
(AH Xof 1877) s 13 —A leased lands to B, whn 
sued C for possession of a certain mouzab, alleging 

.1 was made a 
of the plaintiff, 
making A and 
^as rereraed and 

the suit dismissed, on the ground that the moozah 
sued for was the property of C, and that mlmg was 
upheld on special appeal to the High Court Snbse. 
qucntly A brought a suit against 0 for the same 
mouiah making B a defendant Said that the title 
to the mouzah was res judieuta between A and O, 
and that the suit would not he Oobmd Ckunder 
Koondoo V laruek Chundtr Bose I L B 3 Calc ^ 
145, followed BisaoBUP GossAire tt Gobachamp 
GossAtir » I. L R , 9 Calc , 120 

445 Sent suit — 

Dimissal for default— Questions of Ulla—^Issuat 
—Code of Cwil Broeedure, 1882, s IB —In a suit for 
arrears of rent and possession of certain property a 
person interresed and was made defendant on hie 

1 in o« fl anns« fjf 


I 


• t 

. ■ i I I • * ’ » 

(c) PaBTT ESBOKEOtrSir IK Dbcbbb 

•■440, —Party ordered to be struck 

out of suit— Cicrl Brocedvre Code, 1S59, s 2 — 
ilistal.e »n decree — S 2 Act VIII of 1850, was 
held not to apply to a case where the present plain 
tiff’s name was ordered by the High Court to be ex- 
punged from the list of defendants in a former suit, 
but notwithstanding that order, her name by lom^ 
mistake still appeal some two years afterwards m 
the decretal order, the onus being on the present 
dcfeniint to show bow that happened and that the 
former suit was decided in her presence Ealse 
C ooMAB Dctt Rot r Peak RisnoBEE Cnow- 
sitBAiK . 18 W. R, 20 

(d) Pro tobua DiTEypAirrs 

447 — Parties made dofondanta 

by way of caution — Tffeet of former decree — 
A decree made in faronr of a plaintiff >n a SQit 
is binding upon the defendants collectirely 
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severally notwithstanding any of them was made a 
defendant only ikhteatun, * e by way of precaution 
Dboebs JfirifDtrx Ror r Kaiee Pbbshad 

[SW. E,,306 

448 Nomina party— Suttayainsf 

eurete/ of defaulting tenant —A landlord s led his 
tenants and his tenants' surety in the Collector's 
Court for arrears of rent the surety being merely 
treated as a nominal party, and the decree bei g 
given against the tenants He afterwards sued the 
surety m the Civil Court on the bond given by hun, 
and in the lower Court obtained a decree not only for 
the arrears of rent but also for the costs m the Act 
h. suit Seld on special appeal that the suit was as 
regards the arrears of rent not barred by s 2 Act 
yjjl of 3859, but that fie costs 212 tie loUector's 
Co lit eonld not be recovered KAsiTAWtr Acqabji 
V KOiUt LocnAH Roy 3 B D B , Ap , 87 

8 C Ram Tamoo Achabjeb 0 RAonA Ooncm 
[11 W H.,407 

440 Party added as landlord 

m a suit between tenants— ^u^re^tienf suit 
for possession bv landlord — Civil Brocedure Code 
(Act XIB of 1882) e 13 — .A brought a suit against 


Ebpab Hath Mozdudab 

p Ii. R., 12 Calc » 680 


(«) Co X>S?8XnAKTS 

450 DeciBion In former suit, 

PlTect of, as between co defendants — A doci 
Sion in a former suit cannot operate as an estoppel 
as between co defendants m that suit or parties 
claiming under them AIoduOO Moeeb Daeee r 
OvKOA Gobiyd AIuKPiiB "W. B., 1864, 209 
BAU CnAXD SOUABDAB V Hala CaiVD 

CnTCKEEnuTTX 1 "W. E., 287 

Maouoo Pebshao v Laluzb SnAnoo 

C0'W.E„667 

Kuelut CnrKTEE GnosE r Kishek Gouivn 
Deb . . . . ie'W.E.,128 

Npbi** CnesDEB D033 c Him Cnum Doss 

[17 TV. B , 101 

RAVEssrs Qqose r Azeeu Joabhab 

[17 TV E., 373 

AiY All r Juoorr Cntiwiu* Rot CnowniraT 

[25 TV. E.,416 
Onnor CnoBS r. Buoonos Mojooicdas 

P2TV,B.,624 

Kaii-t Pebsad Sept Cnownrar r Slonisn 
CnrvDSB DurwAcnABJEE . « 1 Hay, 430 

11 9 
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digest op cases. 


HES JUDICATA — oontimicd. 

8. PAIlTlES-coH!!tri«erf. - 

451. J- 

; — Ftndxng on un- 

Wfcmrjry isstie heixoaen co-defendanls.—k finding 

bcfcwecu co-dofendftnts xitiTicccssary for the deter- 

mination of the snit, or the riglits of the parties 

^^oI^ed in the suit, is not res judicata, Baptt i, 

Bitabaki . . . I. L. R., 22 Dom., 246 

7 T Decision when 

bwdmg between co-dcfendants.-~WhcTc an adjudi- 
cation botirecn the defendants is necessary to give 
the appropriate relief to the plaintiff, the adjudi- 
cation irill bo 7'ey judicata between the defendants 
as well as between the plaintiff and defendants. But 
for this effect to arise, there must be a conflict of 
interest between the defendants and a judgment 
defining the real rights and obligations of the defon- 
dants inter se. Without necessity, a judgment will 
not be res judicata amongst defendants, nor will it be 
'res judicata amongst them by mere inference from 
the fact that they have been collectively defeated in 
resisting a claim to a shave made against them as a 
group. KAMcnANnuA Nahava-n v. Najiatan 
IdAnABEV . . I. L, B., 11 Bom., 216 


453 . 


A suit which 


was brought by J against B and <7, and dismissed, 
cannot bo pleaded as res judicata in a subsequent 
suit brought by B against C, Hrao Monee 
DEBIA V. TcrjrEEZOODEEN CnownHET 

[7 W. B., 181 


454. 


Civil Procedure 


Code, 1S82, s. 13. — Two-thirds of a village were sold 
by T, P, and B, B was the widow of S, her name 
being recorded in respect of the property formerly 
recorded in his name, and what she sold was his one- 
tbh'd share in the village, the other one-third being 
sold by T and P. The vendors having refused to 
give possession of the property, the purchasers sued 
them for possession of it and joined as defendants to 
the suit C, D, and M, to whom belonged the 
remaining one-third share in the village. These 
latter persons contended, ixifer alia, that the family 
was a joint one, and that B was not competent 
to .alienate her deceased husband's sliare in the 
village. The* Court decided that the family was 
joint. After P’s death, her daughter K, whose name 
had been recorded in place of her mother’s, made a 
usufructuary mortgage of another village in which 
her deceased 'father had formerly owned a share. A 
suit was brought by certain persons who had 
purchased the right in the same village of the 
representatives in interest of C, D, and M against 
K, her mortgagee, and their vendors, to set aside the j 
mortgage and recover the interest which they had ' 
purchased. They contended that the family was 
joint, and that the question whether it was joint or 
divided was res judicata by reason of the decision 
in the former litigation. Held that the question 
whether the family was joint or divided had not, 
in the former -suit, been determined among the 
defendants inter se, but simply as against the plain- 
tiff. and could only be res judicata against him or 
parties claiming uudei* the same title ; and the 
decree in that snit was therefore not binding 


( 7724 ) 

RES JUDICATA-coa^t««ed. 

8. PARTIES— 

Zin the hands of the present plaintiffs, who were not 
the assignees of the plaintiff in the former suit, bS 
ot persons who were arrayed in it as defendants alon<^ 
wth B, P’s mother, and on the same side, bhadal 
Khan v. Amin-ullah Khan, I. L. P., i All., 92, 
refeiTcd to by Stbaight, J., and distingnisbed by 
rYEBEiJi, J . Harain Kuar v. Durjan Kuar, I, L. B., 
2 AIL, 738, referred to by Steaight, J. Bhagwast 
Shtgh V. Tej KtVAE . . I. L. E., 8 AIL, 91 

455, - — — Suit for we- 

emption.-~M sued K and J to enforce a right of 
pre-emption in respect of property which he alleged 
K had sold to J. K denied that she had sold such 
property to J. J set up as a defence that M had 
waived his right of pre-emption. The suit was dis- 
missed on the ground that the sale had never taken 
place. Held that the finding as to the alleged sale was 
one between the plaintiff and the defendants in the 
suit, and not between the defendant-vendor and the 
defendant-vendee, who were not litigating, and would 
not bar adjudication of the matter in issue between 
thfem in a suit brought by the latter for the establish- 
ment of the sale. Jumna Singh v . Kamabun-nisa 

[1. L. E., 3 All., 152 

456. 

Code, s. 
parties 


13- 


Ctvil Procedure 


-Issue decided in former suit, in which 
were rival defendants claiming under 
di/ferenf titles. — B sued L A' and P V to recover 
certain property claimed under a nuncupative will of 
his father N. P F -denied the will, and alleged ibat 
the property was ancestral and had vested in him by 
survivorship. Z H set up title to the property 
under a will in writing executed by A’ and denied 
the title both of B and of P V. The question whether 
P V was divided or not from N was tried. It was 
found that the will in writing was valid, that P V ' 
was divided, and that P’s title was not pioved. In a 
suit by Z N against P P to recover certain land 
granted to her by the will executed by H, — Held 
that the question w’hether P V was divided from H 
was res judicata under s. 13 of the Code of Civil 
Procedure by reason of the decision in the former 
suit, although in that suit P F and Z H were both 
defendants. Venkasta v. ITaeasamma 

[I. L. E., 11 Mad., 204 


457. 


Civil Proce- 


dure Code, s. 13, expl, V - Suit for possession of a 
share in the property of a Maliomedan family.— 
In a suit in 1883 between the members of a' fiiaidy 
following the Mahomedan law of ' inheritance, in 
which the plaintiffs sued as sharers for the recovery 
of their share in certain property, one of the defen- 
dants pleaded that a paramba, part of the property m 
dispute, was not subject to division, but this plea 
was unsuccessful, and a decree was passed for the 
plaintiffs. The present suit was brought _ by » 
mortgagee from one of the defendants m the 
former suit (against whom it had been decidea 
ex-jparte) to I'ecover his share of the above-men- 
tioned paramba, the subject-matter 


of his mort- 


against 


gage; the mortgagor was ]omed defendant, 
among others, including the defendant who 
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'SrliS JUdCATA — continued 

8 PARTIES — continued, 

raised the plea abore stated. This plea Tvas repeated 
by the same person Set i that the claim that 
the paramba was not gnbjeet to division was rev 
judicata by virtue of the Civil Procedure Code, s 13, 
expl V Chandu V KuvnAUED 

tl L. R., 14 Mad., 324 
As to the effect of a partition decree as coustitut* 
lug re» ludicata between co defendants, sec Dost 
M uH UUAD Khan r Said Beottii 

A [I.1j -R, 20 All , 81 

458 • — Ctmt Proee 

dure Code, s i3, expl P — Suii for poeaeatton of 
land —The plaintiff, a junior member of a Malabar 
tarwad alleged that her karnavan had assigned to 
her his kuikano n right over cert un Und and that 
she lud obtained a frcah demise from the jenmi and 
placed a tenant in possession Th’ tenant was 
dispossessed by the present karnavan, and m 1883 I 
sued him and the plaintiff to recover possession of 
part of the land That smt was dismissed on the 
ground that the above allegations of the plaintiff ' 
were unfounded She now sued the present karna 
van for possesnon of the entire land Held that the 
claim of the plaintiff was ret judicata so fame it 
related to the land in question in the former snit, 
but not as to the rest. Madhavi v FlELU 

£I Xa B , 15 Mad, 264 

469, — PUa ratted tit 

former tuti — A ifapilia, altebiug that certain 
« family property ” hid been enjoyed by herself and 
the defendants (who were her relations on the 
mother’s side) in common till one year before eoit, 
when she was excluded from possossion, Don sued to : 
recover the share to which she claimed to be entitled ' 
under the Mabomedan law o! inberitaDce It appeared 
that the property bad been acquired lu the litetime 
of the plaintiff’s maternal grandfather, who bad died 
more than thirty years before suit, and that one 
of his sons had obtained a decree for his share of 
it lu a suit to which, among others, the plaintiff 
and the father of the present contesting defen 
dants were parties as defendants, and that a pica 
then raised by the letter to the effect that the 
property had been acquired by him was overruled 
The present claim nas sought to be resisted on 
the same ground, which was the subject of the 
second issue, and it was held by the lower 
Courts that the defendants were cstoppid from mis 
mg the plea, but there was no evidence as to whether 
this matter ^ad been m coitroiersy between the 
present plaintiff and her uncle in the former suit, 
which was decided ez-parU as far as she nsseou 
cemed "Held, ou sicoud appeal without finding 
on the question of ret jadic lia, that lu the absence 
of ciidcncc no finding on the sccoud issue should be 
called for. Addui Kader t Aishavtua 

[Lli.E,I6Mad., 61 

400 Plaintiff and 

deftndanla co-defendanft informer suit decreed 
aaaiiat them eX'parte — In a suit to recover the 
plaintiff’s share of lands appertaining to an agra 
haram the defendants pleaded that tbe lands m 


BBS J uDICATA*— coniinusd 

8. PARTIES — continued. 

question were their own and were not subject *0 parti- 
tion It appeared that in a previous suit brought 
by a third party against the present plaintiff and 
defendants and others to recover his share of the 
agridiaTam lands it was hold that the lands now in 
question formed part of the lands nf the agraharam, 
and they were divided in execution of the decree in 
that suit Against the present plaintiff that suit was 
decreed ex parte Meld that tbe defendants were 
precluded under the Civil Procedure Code s 13, 
from raising the above plea Latchahna r 
Sabatatia I Ii. E., 18 Mad , 104 

461. -• Parte through 

whom plaintiff claimed, and defendant, eo (tefen 
danta in former tuit -- In a suit for land the plaintiff 
claimed under a conveyance executed to him by 
defendant No 1 The property had prcvionily 
belonged to the father, since deceased, of the first 
defendant’s wife, and her sister defendant No 3 
Shortly after the father’s death a suit for mainte- 
nance was brought by his sister in law against h» 
widow and two daughters in which the then 
defendants alleged that the property now m question 
had been given bv him to the wife < f tli pUiutiS’s 
vendor, and the Court recorded a finding tint the 
gift was valid Defendant Ko 2 now raised a plea 
that the gift to her sister had not been nee, mpanied 
by possession and was invalid and she asserted title 
in herself under the will of her mother, under which 
title she had been in possess on for ten years Held 
that the second defendant was not precluded by the 
proceedings in the furiner suit, m which defendant 
No 2 and the wife of defendant No 1 ha I been 
CO defendants, from raising the |lci above referred 
to RauavpjaAttanoabi- Nabatana Attanoab 
[1 Ii.R,18 Mad., 374 

402 Pflr/ie# to 

aequent suit arraped on the tame aide at eo-deftn- 
danta in precioua auit—^e ettarg adjudication 
heiiceen co^defendanta — Ciri/ Procelure Code 
fl6S2J,t J3 — Where an adjudication between the 
defendants is neccsairy to give the appropmte relief 
to the pUintiff, there must be snch an adjudication, 
and in sneh a cisc the adjudicatio i will be retjudi 


463. Proceedmcain 

former cate not le'iceen time parties— ^<fpiisii- 
btlllij 111 eriJence of Jinding «* former cate — S 

, , i- ^ 1 J ^ «S , - - |V,.- i_ , 


■ a ; • S' s • i sv 
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JtTDICATA 

8. PAETIES — concluded. 

snit wns derrerd with ro’ih, llip whole of which were 
rftih?crl from O, Ju a suit, for contribiition hroiitlifc 
by G ofrniiist .V ninl J tfir- lower AppcHntc Court 
fonji*] thnt fttul Iifid conspired in Sfftinj'iipa 
fnifit’ tli'fnirc in (he fonnrr suit in order to defent P*e 
clniu).^ The only I'ritltfirc on which (he lower Appcl- 
Iftte Courl lt?t/l nc(ed or estnhlfRhitip fitich eolluFion 
vrnR (he findinc of (he Court in (he former suit 
(?;R(hfrfd from (he proundR of appcnl in (Imt suit). 
JJrld tlmt (Imt fmdinp wns inndtnipRilde in evidenre, 
ns laid down in Suernder h'aih Pal Chotedhrtf v. 
lirnjo ya(h Pol CliotnUtrii, I. I., i?., i8 Cnlc.,'S52, 
hilnp (he (indtnp in n ease in which <7, k, nnd ,-f were 
nil ro-di'fcndnti(R. nod n third parly the plntnliff ; mid 
the cw wns r(mm>d-d for the detrnuinntion of the 
question whether G, >*', mtd .-1 were u roujc-docrs. nnd 
were ns such held linhle for the eosts of the former 
suit. Com:;p Cnr.vwr.u NtfNPV r. FitiaoniNW 
CnovvimuY. . . I. X,. R, 24 Cnlo., 830 

[1 C. W. 17., 170 

464 ..- — — - - — Under irj,a* 

tiri'umsinnre.i n ded.tinn tnat; l/C re.t jiidicoia or 
hflveeti defendants . — tVliere nn ndjudiention hetu-een 
defi’udmitfi is urreeRury (o pive (lie npprr-printe relief 
to the plnintiff, the ndjudimUou will t)e rex judicata 
h«t ween the defendant. s n? well n.s helween the j'lnin* 
tiff nnd defemiftuts. But for this effect to nrisc 
there j«u.slhc iv ronfiict of interest between (ho defen- 
dnnts nnd n ,pidpinent dtfuiin" the real riphts and 
ohlipntif'us of the defendants inter se. Without 
necessity a judjiincnt will not he rei judicata 
nmoupst defendants, nor will It he rex judicata 
ainonpst them by mere inference from the fact that 
they Imvo been colleelivcly defeated in resisting a 
cl.nim to n share made npainst them as a gvonp. 
Jtamchavdra Karni/an v. Karajan JUfahadcrj I. L. 
J?„ 11 Ponu, 216 ; Ahnind Ali v. Uajalat Khav, 

I. L. J{., IS All., 65; and Mad/iaci v.' Kcht, T. L. 

II, , 15 Silad., 264, followed. Pixlnath Sin^h v. 
JBishexhar Singh, TPcclelg Kotex, AIL, ISOl, p. 34, 
referred to. Ciu.tjt 7 r. Umrao Singh 

[L L. B., 22 All., 386 


9, COMPETENT COURT. 

(a) Genehai. Cases. 

465. ~ Court without jurisdic- 

tion — Civil Procedure Code (Act X of lS77J,x. 13. 
— The decision of a Court, in order to bo conclusive 
in another Court, must have been that of a Court 
which would have had jurisdiction to decide the ques- 
tion raised in the Bubsequent suit in which the deci- 
sion is given in evidence ns conclusive. The words 
" Court of competent jurisdiction,”, used in s. 13 of 
the Court of Civil Procedure, include the meaning 
that the first Court must nob have been precluded by 
the pecuniary limit of its jurisdiction from d< ciding 
the question raised in the other. The two Courts 
must exercise such concurrent jurisdiction in regard 
to the pecuniary limit of their powers that the sub- 
ject-matter of the second suit would not have been 


BES JUHICATA — continued, 

9. COhfPETENT COCRT-contimed. 
beyond the powers of the Court which disposed of 

r ^ to a suit on a bond 

lor 1112,000 and interest thereon, in a Court liavinsr 
no pccuinary limit of jurisdiction, was that in a prior 
milt for in,GG5, balance of interest, brought in a 
Court with power to try suits not exceeding P 5,000 
in vnlnc, the principal sum due on that bond had 
been decided to he 114,790. Held that the issue as 
to the amounl of principal due on the bond had not 
been hc.wd^ and finally decided by a Court of com- 
petent jurisdiction wilbin tbo meaning of s, 13, 
Mism Raguo BAuniAT, v. Snro Bakstt Singh 
re L. R., 9 Calc., 439; 12 C. L, B,, 520 
I/. B., 9 1. A„ 197 


406. - - - . Jet rill of 

1359, s. 2 — Act X of 1877, s. 13 — Cross-appeal — 
Practice . — I'he decision in a suit in order to be final 
and conclusive ns res judicata upon an issue raised 
in another suit must be the decision of a Court 
which would have had jurisdiction to decide 'the 
qnrstio!) raised in the subsequent suit, in which the 
prior decisioii is given in ciidence as conclusive. 
This propo.sitir>i), stated in the judgment in JLdun 
V. lleclun, 8 W, /(., i7fi, and aUirnied by the .ludi- 
cial Committee in Jilisir liaghohardial v, Sheo 
Pal; h Singh, J, L. J?„ 9 Co /c„ ^59, is applicable 
equally to cases under Act VIII of 1859, s. 2 (as 
supplemented by the gencml law), and fo cases 
under the more complete enactment in Act X of 
3877, s, 13, which is not to be construed as haying 
altered the former law. A suit was brought in' the 
Court of a Subordinate Judge by a Hindu against 
the widow of a deceased brother, claiming his pro- 
perty by right of survivorship, the issue being 
whether,' at the death of the latter, the ownership of 
the brothers was joint or separate. An order under 
Act XXVII of 18G0, granting a certificate to the 
widow, did not, on the above issue, operate as res 
judicata in the widow’s favour, being a proceeding 
of representation, and not otberu'ise of title. Seld 
also that a decision of the same issue in a Munsif’s 
Court in a rent suit brought by_ the widow, the 
surviving brother, on his application, having been 
made a party defendant under s. 73 of Act VIII of 
1859, did not constitute res judicata in her favour, 
Krishna Behari Roy v. Srojesivari Chowdlirani, 
Jj, R., 2 I. A., 283, referred to and followed. Reid 
also that the 'brother having appealed against a 
decree dismissing the suit as res judicata (the judg- 
ment which that decree followed having nevertheless 
found that the widow was disentitled by reason of 
the brothers having been in fact joint in estate), the 
widow could have supported the decree without 
■filing a cross-appeal as to that finding, on the ground 
that the decree had been rightly made (though not 
for the reason given) in her favour. EtJN BahadUE 
Singh v. Lhoho Koeb 

[1. L. B., 11 Calc., 301 : L. B,, 12 1. A., 23 

Reversing, as far as the question of res judicata 
was concerned, the decision of the High Court in 
Run BAHAHtrE Singh v. Ltoho Koeb 

[I. L. E., 6 Calc., 408 : 7 C. R B., 251 
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BES JUDICATA— coBiinttei 

9 COMPETENT COURT -conftnuerf. 

4Q7. Courts without coneurrent 

jurisdiction — CoMr^ not h<xv\ng junfixchon to 
decide quesUon of title — Where tlie Court trying , 
the case, in v^bich the judgmeot is set upasmyiuli* 
cala, has not concurrent jurisdiction viith the Court 
trying the subsequent case, the principle of reajudf 
cata cannot apply So the judgment in a suit before 
the [Deputy Collector vhich decides merely questioot 
•of rent— m other words a rent suit pronounced by a 
Court net having junsdiitiou to decide the question 
of title to the property itself cannot be regarded as 
■antouatmg to res judicata lu a subsequent suit 
brought to occidc the question of title to that pro- 
perty. iJun Bahadoor v. iwAo Koer, I L B„ JI 
Calc , 30i L R,, 12 I A» 23, followed Khbttbb 
KbISTO MiTIEB V DkIE’^DBA IfABAtH ROE 

[ 3 C. W. N ..202 

408 Court without power to 

make final decision — Issue dendett tn a <uif 
Aiot suljcct to appeal — Sams issue raised «n a suh‘ 
sequent suit subject to appeal — Small Cause Court 
suid — Cicii Drocedwre Lode (Act Xlf of 18S2J, 
s 13—Meaninff of the irorde '* competent to trp ««cA 
subsequent xsuit'’ — In 1879 tbo plamtiff brought a 
suit asSiust the defendants to recoiei {Hid which he 
alleged bad been wrongfully exacted from him by 
the defendants as enhanced rent of certain laud in 
his cceupation He claimed to be owner of the land 
subject to a quit rent payable to the defeudanCs 
The defendants denied his ownership, and asserted 
tbcir right to levy the enhanced rent The lower 
■Court held that the defeudauts were entitled (o the 


District Court to recover from the detendants the 
sum of U68 ' alleged to have been wrongfully exacted 
from him by the defendants as enhanced rent of lie 
land in question He made the same allegations as 
in the lormer suit The District Judge dismissed 
the suit, holding it to be res judicata Tbo plamti/t 
appealed to the High Court. Held that, nUbougb 
I ’ » Tcavtfp same — 


a Bu a B > * ■ •* 

had if the amount was larger. The former decision 
could not be appealed against to the High Court, 
and thus, though the Dutnet Court which gave that 


BDS JUDICATA— continued. 

9 COMPETENT COURT— continued, 
dccuion was in one sense "competent to try” the 
second suit, and did try it, yet it was not competent 
to try the second suit with final effect, as it had tried 
the earlier one In s 13 of the Cii il Procedure Cbde 
(Act \IV of 1852) the words ‘ competent to try such 
subsequent suit or issue” must mean " competent to 
try the suit or issue with conclusii e effect.” The 
Distnet Court could net m the present suit have 
tried with conclusive effect, and disposed of the issue 
tried lu the first suit, and hence the prior decision 
Was not res judicata BuoLABUAt v AcESANO 
CbOLABHAI V COEtECTOB OV KAIUA 

[I. L R , 9 Bom , 76 

469. Court not of 

Competent jurisdiction — A brought a suit against B 
for {t3,l62, that is, for one instalment due under 
a bond The suit was heard and decided by a 
Subordinate Judge of second class, who had been 
deputed to assist a Subordinate Judge of the first 
class A obtained a decree for the amount claimed 
A then brought a second snit against B in the Court 
of a Subordinate Judge of the first class to recover 
h6 625, beiug the amount of tno instalments due 
uuder the bond la this suit B raised the same 
contentions as iii the former suit Held that the 
decisiou in the first suit did not operate as res 


470 -.Decision m superior Court 

of suit cognisable by inferior Court-~ 
Ciiif Troetdure Code, 1877, s JS— In a euu for 
possession of imtnoveablc property before tbo Sub* 
ordinate Judge, it was objected that the suit ought 
to have been instituted before the Munsif, tbo inTue 
of the property being less than HI, COO An iisne 
having been framed on this point, other issues were 
also framed as to the sanity of the plaintiff, bis 
having Lad possession of the property, and evidence 
upon all the issues was gone into The Subordinate 
Judge dismissed the suit on the first is uc, hut 
expressed his opinion that the other issues ought 
also to have been decided against the plaintiff. In a 
subsequent suit by the plaintiff for the same relief 
SB the Court of the Muhsif, — Jlild thst the questions 


472. Powers of Court deciding 

suit — Decision on question of tittt~Citil FrO' 
cedure Code (Act A >flh77), s 13 — W hen a ques 
tion of title has to be, and is, decided by a Court 


judicata as between the parties to the csit. although 
it may have the effect of determining the title 
to an estate or estates the value of which exceeds 
the junidiction of the Court In which the suit 
WM instituted Fir IViiitb, J.— la coasidenog, on 
the hearmg of an appeal, the competency of a Court 
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BES JUDICATA— 

9. COMPETENT COUIlT—cutfimec^. 

for (he imrpo'te nf deciding upon n question of res 
judienia, the powers of tlie Court in wJiicIi the suit 
wns instituted, nud not those of Uio Court in winch 
the suit \Y!\s decided on nppcnl, must he looked to. 
TovoKTunr.r. Dnre.T Gin Gosain v. Snnr.rnTTr 
Sakanki: 

Cl. D. B., 6 Calc., 832 : 6 C. L. B., 305 

472. Civil Procedure 

Code, 1SS2, s. JS — Decree of competent Court. — In 
1873 P sued in Munsif's Court to cjret n tennut 
from !i house nud to rceorer arrears of rent. 6' in- 
tervened and claimed the house under n deed of gift. 
'llie value of the property comprised in the deed 
of gift e.Ycccded the limit of the pecuniary ;iurisdiclion 
of the Munsif's Court, The suit wns dismi-^sed, 
!)ut on appeal the claim of .'J under the deed of gift 
was adjudicated upon and rcjccteil, nud P obtained a 
decree for the inud. In 1882 ^ sued P to rreover 
all the projicvfy coiupri«ed in the deed of gift. 
Jfeld that •S’ was estopped hy the decree in the 
former suit from claiming the Iionse. It was con- 
tended hy P that the deed of gift uas invalid. 
7/c/d that, as to validity of tlie deed of gift, the 
decree of the Munsif’s Court was not the decree of a 
competent Court within the mcaniner^of s. 13 of 
the Code of Civil Pioccdnrc. 1S82, and therefore 
that .S' was not cstoiijH-d from showing that the 
deed was \nlid and claiming the rest of the property 
comprised Iheroiti. Pathc-MA v. SAmiAMMA 

[I. D, B., 8 Mad., 83 

473. -- Jurisdiction of Court at 
timo suit is brouglit—Pecjbfon of Munsif— 
Civil Procedure Code, 18^2, s, 13 . — In a suit for 
malikana the issue between the parties siihstnnfially 
raises the question of the ])roprietury right to the 
estate in respect of uhich the inalikiiia is claimed; 
and when the question of the proprietary right has 
been decided in a previous suit between the same 
parties, a subsequetit suit for uifilikaua uill he barred 
as res Judicata. The fact that the previous suit had 
been brought in a HfunsiPs Court, wherea-s the 
present suit wns brought before a Subordinate J mlge, 
did not affect the question, inasmuch as the property 
wns the same, and it was not shown that the present 
suit, if brought in 18G0, would not have been witbiu 
the jurisdiction of the Munsif, nor was it alleged 
that the suit in 18G0 wns beyond his jurisdiction. In 
B 13 of Act XIV of 1882 the words "in a Court 
of jvirisdiction competent to try such subsequent 
suit'" refer to the jurisdiction of the Court at the 
time the first suit is brought. Thus, when the first 
suit is within the jurisdiction of a Munsif, and the 
subsequent suit, by reason of an increase in value of 
the property, is beyond his jurisdiction, such subse- 
quent suit ■would nevertheless be barred, inaS'much as, 
if the subsequent suit had been brought at the lime 
when the first suit was brought, the Munsif would 
have been competent to try it. Goti Natk CHOBCr 
V. Bhtigwat Pebshad . I. Ij. R., 10 Calc., 697 

474. Decision of Deputy Col- 

lector — Civil Procedure Code, 1882, s. 13 — 
Meaning of the words " Court of jurisdiction com- 
petent to try such stihsequent suit.” — The words of 
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% Procedure Code, "in a Court 

oi jnnsdietjon competent to try such subsequent 
suit, refer to the jurisdiction of the Court at the 
time when the first suit was brought. I^ere 
therefore a suit was brought and decided in 1867 
m the Court of a Deputy Collector, that Court being 
at the time of suit the only Court competent to 
try Bints of the nature of the one brought, and 
subseqiicntly a second suit, regarding the same subject 
and between some of the same parties and the rc- 
prrs.ntntivcs of others, was brought in 1S81 in the 
Court of a Munsif, which latter suit, if it had been 
brought 111 18G7, would have been cognizable by a 
Deputy Collector alone,— /7e/d that the' decision of 
the Deputy Collector was a bar to the second suit 
under s, 1.3 of the Civil Procedure Code. The 
principle m Gopinath CUoheyv. Bhaghioat Pcrsliad, 
I. L. !{., 10 Calc., 607, approved. RirenTrirATn: 
PAy.IAH t). ISBTJB CnUNDEB CnOWDimT 

(T. L. R., II Calc., 153 


- Former judgment in Court 

without jurisdiction— /’roper/y xifuate out of 
jurisdiefton. — ITcld that the judgment of the 
Lucknow Civil Court, in a suit for property situate 
within the jurisdiction of that Court, was no bar 
to a subsequent suit in respect to property situate 
at Allaliabacl. There was no splitting of the claim, 
inasmuch ns the former suit wns for tlic entire pro- 
perty situate in Lucknow and Allahabad, though 
leave was not obtained to sue in the Lucknow Court, 
TiiAivOon Pebsiiad r, Kaitka Pebsiiat) 

[2 Agra, 104 


476. — ^ Property situate out of 

jurisdiction — Suit for land. — A brought a suit in 
the Court of S ngainst J5 for certain land as being an 
accretion to an estate in the district of S. 6 
claimed it as being part of his estate in the district 
of G, toTi’hich disti-ict he alleged the- land had, in' 
a former decision, been found to belong. Tbe Court 
of S held that the land wns an accretion to Ale 
estate in the district of S. In a subsequent suit 
brought by li in the Court of G against A for the 
land to which the subject of the former suit had 
been found to be an accretion , — Meld that the hold- 
ing in - the former suit necessarily decided that the 
laud claimed by B was in the district of S, and 
therefore that the Court of G, under Act VlII of 
1859, s. 14, bad no jurisdiction. rAHAEWAH Singh 
V . Mahesshe Bctesh Singh 

[12 B. L. B., P. C., 391 : 18 W. E., 182. 


477 _ Decree in claim for rent— 

— Subsequent suit to remote attaobment - JDecisian 
hy Court without jurisdiction . — Where a Court, 
without jurisdiction, decreed a claim by a landholder 
for arrears of enhanced rent, and the tenant subse- 
quently sued to remove an attachment based on the 
decree,' it was held that the decree could not be 
regarded as binding on tbe parties, and the second 
suit should have been tried and disposed of on its 
merits. Kaina Pabshad v. Kanhata Singh 

[7 3V. 'W., SJ- 
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9 COMPETENT COUET— conJiwuei. 

478. Court ofEajah of Indep^n 

dent Tipperah. — The Court of the Eaj&h of lude* 
pendent Tjpperah was not a competent Court within 
the meauingof b 2, Act VIIl of 1859 MSBOusn 
Ahsied 1 AxiBCTB Gazee 10 "W. R., S 37 

479 Cttti Proeediire 

Code 1859, s 2— Competent Court — TheTipperah 
Hajah’s Court was a Court of competent junsdictiou 
witbm the meaning of s 2, Act VIII of 1869. 
. > V ^ i ^ ~*«nect of 

• . ■ " BniBS 

. ■■■ ■ V. .• 1 . 'ef.Sl 


480 “■ r 

Court of— 

o/'^^ent pn 

tion XIII oi i83ii, 8 2, tue i.uuils ui x>c 
Acferriut of Ziltdhs Karngierf aird Jennie Sleb^U 
were abolished By the 4th section the admmistra* 
tion of civil and criminal justice was vested m 
an officer appointed by the Goiemor General m 
, * A A..Ane er. «>to nnvernor 


A to be the rightful heir ot M, was not auteted 
by the Begulatiou, and was not judicut in its nature , 
and that therefore, 10 a subsequent suit relating to 
the mheritauce to the same property, the heir of a 
could not set up the order as cooclusite. Bikodc 
KOOMABEE t PUttonAK OOPAt. 

[Marsh , 80 ; ‘W’, R , T. B., 28 ; 1 Hay, 148 

481. Joint contract — Z.ia5i/i/y of 

partnen — Joint holtUtp Judgment rtcotered 
. - J .* Conrt 

, y 

■ 1 

Com] any. Uu ww » s. .r ' ' t 

defendant borrowed from the plaintiff, for the pur- 
poses of the partnership business a sum of RIO 000 
and passed a khata in the name of his firm On 


Ahmedabad to recover tbe baiauti, m , uu-u.. , , 
from all tho partners (defendants Nos 1 to 8j 
— ■ ’ n o a rffndcd in Baroda territoiy, 

> nts Nos 2, 3, and 

, « « not appear The 

• it, holding OQ the 


HRS JTTHIOATA— eoa^inaeJ 

9 COMPETENT COURT— con/inued 
authority of K\ng v. Boare, 73 3/ tj- ir.,4W, that 
the judgment of the Baroda Court i^ainst one partner 
(the first defendant) was a bar to a fresh suit against 


I UlUl l>»ll 4./X<. u, „ . 

I residing in British territory The judgment of the 
Baroda Court was therefore no b<r to the present suit 
under s 14 of the Codeof Civil Pr cedure LASSnsitK 
SnAHEAU DRTSHANEAB V VlSnNOBAK 

[I HE., 24 Bom., 77 

482. Poreign Court— 

of a JITatica Court — CsriZ Procedure Code ( i/ct 
■XI f of 1S32J, $ IS, expl VI~Sleantng of the 
u,ordt “a Court of jurtsdtdton competent to trp 
tuch tuheequent suit*’— The words m 1 13 of the 
Oodeof Oiril Procedure (Act \IV of 18S2), "a Court 
of jurisdiction competent to try such subsequent 
Buit," mean a Court having concurrent jurisdiction 
with the Court trying the subsequent suit whether as 
regards the pecuniarv limit of its jurisdiction, or 
the subject matter ei the suit, to fry it with con 
elusive effect Beading expl VI with tbc earlier 
part of 8 13 the term “ Court of competent juris* 
dictiea” isclndcs a foreign eompeteut Liurt. The 
plaintiff sued as tbc adopted son of 0 to recover 
certain property in British territory Ihc defen 
daots disputed the plaintiff s adopti! n The plain* 
tiff lelicd on a decree of a Native Court which 
he hi obtained against defendant No 2 in a suit 
for pos» ssion of certain other property belonging 
to O and situate uSthm the torntonal jcrisiiicdon 
of the Native Court In that suit the question 
of plaintiff’s adoption had been raisid and decided 
la plaintiff’s Javour In the present suit both 
the lower Courts, without attaching any weight 
to this decree of the Native Court, bdd that the 
plaintiffs adoption was not proved and dismissed 
the suit Jletd on second appeal that the questnu 
of plaiQliff's adoption was ret judicata as between 
him and defendant No 2, the judgment of tbc 
Native Court being one on the merits and conclusive 
between tho parties within the territory of the 
Native State. Bahasuat r NAunAunnAT 

[I H Jl, IS Bom., B24 

483. Pecuniary valuation of 

BUlt— Ciril Procedure Code, e 13 —A suit for two 
declarations filed in a fcnbofdinntc Court was valued 
by the pUiatiffs at a sum m excess of the i>ccuutarr 
jurisdiction of the District Munsif. It was pleaded 
that the matter in dispute was ret judicata by 
reason of decrees passed in District Munsifs’ Courts 
No objection was taken in the Subordinat*- Court to 
the valuation of the suit Jletd that the plra of 
WJUdiMta failed. GANArATl r CuATlin 

[EL E., 12 .\3 ad, 223 

484. Finality of order— Cinf 

Procerfure Code. 1SS2, t 2N — .b 5 liought a suit 
under a mortgage-bend, making J2 A, a sultcqnmt In- 
cumbrancer, a defendant, ami obtained a decree fer 
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a Bale of the whole of the mortgaged premises. 
After the decree, a compromise was effected between 
all the parties, with the exception of E S, by the 
terms of which, in consideration of the judgment-deb- 
tors (mortgagors) undertaking to do certain acts, S S 
promised to execute his decree against only a 3 annas 
12 dams share of the mortgaged premises. The judg- 
ment-debtors (mortgagors) having failed to carry out 
the compromise, S S applied for a sale of the whole of 
the mortgaged premises, but on the petition of 
E S setting out the terms of the compromise to which 
he was no party, the Subordinate J udge, by an order 
of the 7th September 1885, held that under the 
agreement S S was entitled to sell only a 3 annas 12 
dams share of the mortgaged premises, which was ac- 
cordingly directed to be sold. That order was not 
appealed against, but subsequently in March 1886 
S S made a fresh application for a sale of the 
remainder of the premises, E S objecting. Held 
that the order of the 7th September was one which 
the Court was competent''to mahe under s. 244 of the 
Code of Civil Procedure and by reason of that order 
not being appealed it became final. Basitdeo Na- 
eaik Sikgh V. SEOtojr Sinsh 

[I. D. E., 14 Calo., 640 

485. Separate suit on dis- 

allowance of objection to execution — Evidence 
Act, s. 44. — In execution of decree the defendant, 
who was sued as the representative of her deceased 
brother, objected under s. 244 of tjie Code of Civil 
Procedure to tbe attachment of certain lands to 
which she set up independent title. The objection 
was disallowed, and tbe land was sold. She then 
sued the execution-purchaser to'set aside th*- Court- 
sale, and obtained a decree, against which no appeal 
was preferred. She now sued for possession. Held 
that, as against the execution-purchaser, the decree in 
the former suit was res Judicata and therefore final. 
Per Cur. — The words “not competent” in s. 44 of 
the Evidence Act refer to a Court acting without 
jurisdiction, KettUiAMMA r. Kbi-afpan 

[I. L. K., 12 Mad., 228 

488,— “ Court of competent juris- 

diction’* — Civil Procedure Code, ss. 13,98,103 — 
Landlord and tenant — Stiit for damages against 
lessor — Joinder of one of tiuo co-lessees as de- 
fendant — Suit dismissed against such lessee , — 
In 1883 A, the trustee of a certain charity, e.xe- 
ented in favour of X and Y an agricultural lease for 
nine years and delivered over possession of the lauds 
comprised in it, being part of the trust property. 
The lease contained a provision that it should be 
cancelled on default being made in payment of the 
rent and hist, and it contained no express covenant 
for quiet enjoyment. In 1887 default was made in 
payment.of the rent and Hst. A thereupon cancelled 
the lease and sued X and P in a subordinate Court 
and obtained a decree for the arrear, the total amount 
of his claim being R2,807. In that suit Xallcgcd 
that F was merely a name lender for A, who desired 
to benefit himself at tbe expense of the charity, and 
also that certain raiyata sotting up a false claim had 
evicted X from the lands demised at the instigation 
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of who had subsequently sought unsuccess- 
fully to obtain further advantages for himself. The 
Subordinate Judge framed an .issue on each of these 
allegations and recorded findings in the negative. In 
the same year X filed a^suit for damages for breach 
of contract against J and T in the High Court, re- 
peating_ in his plaint the above allegations. When 
that suit came on for hearing, it was dismissed for 
default, F being the only party who appeared. X 
now sued A again on the same cause of action, 
making the same allegations. J’ was subsequently 
brought on to the record as being a necessary party 
to the suit, being joined as second defendant, but he 
applied to be and was struck off the record on the 
J ground that the dismissal of the former suit in the 
High Court was final as against him. Held that the 
matters put in issue in the subordinate Court were 
not res Judicata by reason of the decision of that 
Court; and that the plaint disclosed a good cause of 
action against the leaser, Vithilinsa Padaxaohi 
V. ViTHiiiiN&A Mudam . I. L. B., 15 Mad., Ill 

487. — ^ — Civil Procedure 

Code (Act X of 1S77J, ss. 13, 433— Suit against 
a Sovereign Prince, — K suit for a declaration 
of the' title of the plaintiffs’ tarwad to certain laud 
was filed in a District Court against the Maharaja 
of Cochin and others, inclnding the trustees of a 
devasom. It appeared that the same laud was the 
subject of a suit instituted in a subordinate Court 
on the 6th August l.s77, to which the representa- 
tives of both the plaintiffs’ tarwad and the devasom 
wei-e parties, and that the laud was then found to be 
the property of the devasom,- and a decree was passed 
accordingly. It was contended that the present 
claim was not res Judicata by reason of that decree, 
because, under the provisions of Act X of 1877, 
B. 433, which came into operation during the pendency 
of that suit, no Sovereign Prince could bo sued 
in any Court subordinate to a District Court, and tbe 
Court which passed that decree was not therefore “ a 
Court of jurisdiction competent to try ” the present 
suit within the meaning of Civil Procedure Code, 
s. 18. Held that, although these words must be 
taken to refer to tbe jurisdiction of the Court at the 
time the suit was heard aud defcemiued, yet the pre- 
sent claim was res judicata, since the title to the 
land was a matter’ in issue within the cognizancc.oE 
the Subordinate Judge aud was adjudicated on by 
him. Kueji Amma v. Raman Menon 

[1. L. R., 16 Mad., 494 

488. — Valuation of 

suit — Mtinsif Jurisdiction of — Evidence Act, s, 44 
— Potcer of guardian to alienate land — Compromise 
of litigation. — In 1832 the daughter of a deceased 
Hindu brought a suit in the Court of a District Mnnsif 
for a declaration that the defendant was not the adopted 
son of her father (deceased) as he claimed to be. 
It was found that the alleged adoption was valid, 
and the suit was dismissed. The then defendant now 
brought in 1889 a suit in the same Court to recover 
possession of land from tlic then plaintiff nllogiug 
that it had been wrongfully transferred to her by 
way of gift by his adoptive mother. The defendant 
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9 COMPETENT COURT— eonfinwerf 
Jemed the adoption and asserted Chit the transfer was 
vah I as having taken place in accordance vitb an 


fee to the defendant was apparently made to induce her 
to abandon her litigation as to the adoption Seld that 
the defendant was not at liberty to question tbo 
plaintiff a adoption that matter being ret jadteata, 
and that the Court should try whether the transfer 
was made bond Jide by the plaintiff g mother as his 
gnardian for hia benefit VElitA.TAniOHi.vXi Ran 
OAiiiiA L D K j 16 Mad., 496 

489 Deeiitoa i« «««< 

of the nature of Small Caute suif —Decisions iH 
previous auitg which were in the nature of Small 

fi 1 1 1 1 1 • 


• I ' , I • I* 

490 ilunttf, Juritdtc' 

tion of — ic execution o/ decree for pot 
«e**von— CviiZ Procedure Code, tt IB, dSt — Tho 
plaintiff, having obtained a decree for possession ol 
certain land, applied for execution b} delivery of pos 
session , wherenpon a third party filed an objection id 
the ^ilunsif s Court that he held a prior decree for 
possession of the same land and that therefore the 
plaintiff’s decree could not be executed t bis objectiOD 


Order was not ares^udiea^am the proceedings Maha' 
BIX PfiASAD c PaemA I D B . 14 Al! , 4lT 

491. bp a ufalai* 

Qgaimt an agent of a decaiooi — Sepudiation of 
Qpency—Ciiil Procedure Code (Act SIV of 1SS2J, 
» 13 — Jtlunnf, JuTttiteUon of —In 1873 a predeces 
sor of the plaintiff claiming to be tbe urala of a 


suil was now uruu^ni lu loju lor a dcciaralton ot 
tbe plaintiff’s title as uralan, and to recover from 
the defendant as such agent property of a value 
which exceeded the peennury limiU of the jons 
diction of a District Munsif, the suit bclag there 
fore instituted in the Subordinate Judges Court 
— The deciion m the prior enit did not 


BEjS JUDICATA— co«/in«ed 

9 COMPETENT COURT— coa/iawJ 
constitute a bar to the present suit on the ground 
of ret judicata Saneaban r RBIbhna 

tl D B., 10 me., 4B8 

403 Ctctl Proee 

dure Codtt tt 13 and 43 — Suit bg mortgagee for 
pertonal remedg in one Court— Subtegunt tuit 
agatntl mortgaged propertg in another Court— 
fatter tuit not v-ithinguntdtction of former Court 
— iluntif, JuTitdietion of— Transfer of Propertg 
Ael, * 99 — A bond whereby certain inimoveable 


cated rhat Court dismissed that snit so far ss 
it related to the property and also so far os the 
daiin for principal was concerned, but awarded Oie 
plaintiff the interest claimed against the defen* 
dant personally Subsequently the obligee brought 
asmtiQ tbe Court within tbe jurisdiction of which 
the property was situate for recovery of tbe principal 
money due on the bond by sale of the hypothecated 
property Eeli that the latter suit was not barred 
by reason j>f the former suit either und r i 13 or 
unders 43 of the Civil Procedure Code Nabasinoa 
RaC 9 TZK^ATiNABArANA 

[I L R , 16 Mad., 481 

463 — Cttil Preee 

dure Code (13S2J. t 13 The term competent 
jurisdiction” lu s 13 of the Civil Procedure Cooc has 
regard to the pecuniary limit as well as tothesnbject- 
matter There is no antbonty for the general 
propovilion that tbe competency of one Court as 
compared with another is affected by the circum 
stance that in the cue case an appeal lies in the first 
snstance to the District Court and in the other 
directly to the High Court Mitir 1 aghohardial 
V Sheo Bukth Singh, I L A, ^ tale, 439, 
cited end followed Vilhtlinga J’udayarAi v 
ftlhihnga 2Iudal;I i J{,J6Mad,lU qualified 
SOEOAUUAL r HUTOISSTOV 

[L I,, n . 17 Mad , 273 

404 — — Cirif Proet' 

dure Cede C1SS2), e 13—“ Court of juntdietion 
rnmptityii to fry twh sa5ie2veBt *«i/ Tbe words 
“ a Court of jurisdiction competent to try,” as used 
in a IS of the Code of Civil Procedure mean a Court 
having jonsdiclinn not only as to tbe nature, but alio 
as to the amount of the suit J/inr I agholar 
Diolv Sheo Palhih Sinijh, I Zi P,9Cale,43Jt 
L R , 9 I A. , 197, referred to llASsr r 1 iJt 
EcAtAE Singh X. B , 16 All • 183 

465 — — Cinl Proce 

dmre Code (1SS2J e 13-~Juri, diction of Jluntif — 
Defendants, against whom the District Munsif bad 
wrongly pasi^ a decree m ]g;7 In a suit In a 
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mortgage of eertain laud, were held to be not pre- 
cluded from the right to have their shares in the land 
exonerated in a subsequent suit relating to the same 
mortgage which the District Munsif has no juris- 
diction to try. Badi Bibi Sahibai v. Sami Pibbai 

[I. L. B., 18 Mad., 257 

498. Civil Procedure 

Code fl883J) s, 13. — In a suit for arrears nf rent 
brought against .4 in a MunsiFs Court, B intervened 
as a defendant, alleging that he, and not A, was the 
true tenant in possession. B sqcceeded in the first 
Court, but on appeal it was decided that B had no 
right in or possession of the tenure. In a second suit 
for arrears of rent brought against A, the tenure was 
sold in execution of decree, and the landlords 
purchased and took possession, of it. B brought the 
present suit (valued at more than El, 000) in the 
Court of the Subordinate Judge for declaration of 
his right and recovery of possession. The lower 
Court of appeal held that the decision in the 
former suit, in w'hich B intervened, operated as 
res judicata upon the question of title raised in 
the present suit, and in support of that decision 
it was contended that' the word "suit” in s. 13 
of the Civil Procedure Code, included an appeal, ' 
and that, as the District Judge who tried the 
appeal in the former suit had jurisdiction to try 
the present suit .and it was the decision of that 
Court which was pleaded in bar, the defence on 
the ground of res judicata was good and valid. 
Seld that the contention was not right, and the 
present suit was not barred by res judicata, the 
former suit having been brought in a Court which 
was not a Court of jurisdiction competent to try 
the present suit. Run Bahadur Singh v. Lucho 
Koer, 1. L. B., 11 Calc., 301 : L. R., 12 I. A., 23, 
followed. 3Iisir Raghobardial v. Sheo Balcsh 
Singh, I. L. R., 9 Calc., 439 : L. R., 9 I. A., 197; 
Topontdhee Bhirj dr Gosain v. Sreeputty Sahanee, 
I. L. R., 5 Calc., 882 ; Pathuma v, Salimamma, I. 
L. R , 8 Mad., 83, referred to. Bhabasi Lab 
Chowuhbt V. Saeat Chundee Dass 

[I. L. B., 23 Calc., 415 

497. — — Code of Civil 

Procedure (Act XI V oj 1882), s. 13 — Issue., 
decided in a previous suit not subject to second 
appeal — Same issue raised in a subsequent suit 
subject to appeal. — In a previous suit for rent 
valued at less than ElOO by the plaintiff agcainst the 
defendants one of the questions raised was, in bow 
many instalments the rent was payable, and it was 
held that it was. not payable in instalments. In 
a subsequent suit for rent valued at more than ElOO 
between the same parties, the question of instalment 
was again raised, as the plaintiffs claimed the rent to 
be payable in four instalments. The defcnd.ants uiter 
alia pleaded that the question as to instalment was 
barred as res judicata. The .Munsif held that it wms 
so barred. On appeal the Subordinate ' J udge 
reversed the decision of the Munsif. On a second 
appeal to the High Court, — Held that the judgment 
in the previous suit operated as res judicata, uotwith- 
stunding that no second appeal was allowed by law' in 
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that suit. Vilhilinga Padayachi v. Vithilinga 
Mndali, I. L. R., 15 Mad., Ill, and Blwja Bhai 
V. Adesang, I. L. R,, 9 Bom., 78, dissented from. 
Misir Raghobardial v. SheoBuksh Singh, I. L. R., 
9 Calc., 439 L. R., 9 1 A ,97 ; Bdun v. Becktin, 
8 W. R., 175, distinguished, David v. Grish 
Chunder Gulia, I. L. R., 9 Calc., 183, referred to. 
Eai Chaeah Ghose v. Ktjmto Mohbn Duet 
Chowdhes . . I. L. B., 25 Calc,, 571 

[2 0. W. N., 297 


(b) Smabb Cause Couex Cases, 


498. -- -- Question of title— Decree 

of Small Caxise Court . — A decree, passed in -a 
suit in Small Cause Court iu which a question of 
title_is incidentally dealt with is not a bar to a suit 
for a general declaration of title. . Hhandu VABAD 
KEEU V. TATIA VABAD VlTHOBA 

[8 Bom., A. C., 23 

499, : Saitjor rent of 

the nature cognizable m a Small Cause Court 
Determination of title . — The incidental detei’mina- 
tion of an issue of title in a suit for rent of the nature 
cognizable in a Court of Small Causes does not finally 
estop the parties to such suit from raising the same 
issue in a suit brought to try the title. INAVAT Keau 
V. Eahmat Bibi . . . I, L, B., 2 All,, 97 


Chundjbe Nabain 
Asbum 


M0Z00.irDAB V. PniTMANUND 

. 12 W. B., 290 


500. ’ - - - Civil Procedure 

Code, 1877, s. 13-Qnestion of fitle.~Per Inkeb, 
J".— The decree of a Small Cause Court in a case 
where a question of title is raised incidentally is 
no bar to a suit upon the title under s. 13, e.xpl, II, 
of the Civil Procedure Code, because the Small Cause 
Court is not competent to pass a decree upon the title. 
Manappa .M ctdabi V. McCABTB[r 

[I. L. E., 3 Mad,, 192 

501 . — Decree fur 

money due on bond—Snbsequent suit in which exeou- 
tion and bond fides of bond are contested.— In a suit 
to enforce a lien created by a mortgage-bond on pro- 
perty which was sold by the mortgagor (R) ten 
months later to the defendant, ibe lower Appellate 
Court held that the defendant, as standing in bis ven- 
dor’s shoes, was concluded by a judgment obtained in 
the Small Cause Court by the plaintiff against R a 
month alter the date of the bond. Meld that, as the 
Small Cause Court could not have jurisdiction to de- 
cide as to the lien, its decree would only be relevant 
as showing that the defendants at the time owed the 
money to the plaintiff, and that it would bo open to 
the defendant to question the execution and bond files 
of the bond as affecting tlie property which be ban 
taken by conveyance, Poiroxn MuBtrcK r. 
nuTWDER Pat^ik . . 22 w. B„ 349 


602 — Suit for rent in 

Small Cause Court — Question of title . — The plain- 
tiff, in a suit to establish her Inklnraj right to 
lakbiraj land, stated in her plaint that she w.as in 
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HES JUDICATA — conttnued 

9 COMPETE^T COURT— con<tn«»rf 
ppBscasion of certaiii land by \irtufr of the will of her 
hosband that "hile in possession of the land a amt 
was brought against her m the Small Cause Court for 
rent by the lefendants who obtained a decree and 
that there being no appeal against the dcci&ioa the 
lakhiraj rights m respect of the lands were coose 
quently injured 5 she therefore brought the present 
suit Semble per J icBiSO-a J dismissing the suit 
tl at the plaintiff might if a fresh suit for rent be 
brought again raise the question of her lakhiraj 
title because the Small Cause Court had 1 o power to 
determ ne finally a quest on of right Pobak Sookh 
C nrKKEE t> Paebuttt UoasEB 

ri L D , 3 Calc ,612 1C DR, 404 

603 Sfcrtt t» suit 

cif Small Cause naii re — Svhsequert evtt forieelara 
txon of •* j . /> T» 

cedure 
be entit 
the olhc 

declaration of his title and for a declaration 0 at 
an agreeme t entered into by tbem in 18S6 with the 
other defeul*ut 8 was 10 d as having been executed 
under coercion and because part of the conei fera 
tiou was the withdrawal of a pending criminal chai^ 
of trespass and tl eft asainat them Tho defen 
dants pleaded tl at the saliditj of the agreement i as 
res yttd cata for the reisoa that they had brought 
a previous action upon it against the planliffs aud 
bad obtained a decree for K7S Beld that the 
Tahdity of the agreement was rot res judtcata 
because the preMous s it was of a Small Cause nature 
BslBAKaACnABlAB I RAUSAMt AZTAKUAQ 

[I L E 18 Mad , 180 
IfAUABiTATA GratresAii r Kadib Auuab 

[I L B , 17 Mnd , 108 

504 Clatm 8 j «no» / 

gagor tn exe Uton proceed ngs is Small Caase 
Co rt— Cxrxl Broeedure Code (Act XII of JSS^J 
s S78—Fresidencg Small Cause Court Fults of 
TraeUce 4J oO 61 — Tiled huts — For the pur 
poses of execulton" JUeantig of — Qiie t$on of 
iiile~Pres denev loxcns Small Cau^e C «rt$ 
Act (XI of J8S2J es 23 37 — An order made upon 


jeii oyiu i^iiuuiijuu •• 

Ismail ''olcmon Bhamjx s j/a 8 of ed Khan I 3j 
Ji 18 C le 206 folio red Tlic words of • 2^ (Act 
TV of lbS3) for the purpose f execution' must 
mean for all purposes of execution, inelastic of the 
purpose of Icterminuff objcctiois ma e to attach 
incuts Tiled huts for alUhepnrp srsof cxccutionaro 
therefore moveable property under thatscetien The 
Small Cause Court has full power and nnthority to 
d terminc the question of title under a m rtgage 
oi cr nttachcil property an 1 tl at quest on is therefore 
ret jad cata De.vO ^ATIr BATAnrAt r ^CTTBB 

CntTKPEB ^P^n)T I, L It ,28 Calc, 778 

[3 C W IT , 600 


EBS JUDICATA — continued 

9 COMPETENT COURT— continied 
This Case was however reversed on appeal 
See Dsno bAtn Batabxai r \DnoR CntProBO 
Sbtt 4 C W it , 470 


(e) Retbnub Couetb 

In early decia ons it was held that a decision of a 
Revenue Court in a case under the Rent Act 18o9> 
was m Some circumstances binding inaCiiil Court 
WOOSIESH ChUITOEB SoOTEB r RaSI CntTHPEB 
MowEJtB 4 "W E , Act X, 40 

Ooma Chobn Dutt j» Bscswith 

(6 TV E, ActX,3 
BbSEOOBEe SlKOU 1 HOMEtt 2 IT W , 63 
60"* T' r * 

— Sot • 

dectai 

laud 

same parties m a Ci'il Court for a dcclarotoi that 
the la d is liable to payreit Mohesh Cucvpeb 
B oiniopAiiiiTA t JoxKisnEN Mookeujbb 

fl6 B D E, 248 note 22 W E^ 302 
506 fill I for resump 

txon of xnialid lakhirOf — Act T of4SjS s 25-^ 
Seng Iteg IloflSlO t 50— Ihata raiyat s holdmg 
was of a date prior to 1700 once decided tli the 
zamindar's suit under s 3» Act\ofl6o0 must be con 
8 dered as res adjudieata in a subsequeut suit under 
a. 30 PeguJatJou If of 1619 Eaubs PBasHAD 
Holdae f> soosnooBA Dabba 1 W B , 218 
Most of the later casts however d ei led that a 
decis on of the Revenue Court was not conclnsu e 0 1 
a matter of title in a snbscqnent suit in tie Cnil 
Court. 

607 — - — * X)eei<ie>n of 

Collector on queslton of poetetsxon — fhe deeision 
of a Collector on n question of p ssossion and of tho 
right to rccci e the rent does not bar an act 0 1 in the 
Civil Courts to try the title of tho parti s Kill 
PASS Oaoss e CaAsvBAvomyi Dasi 

[8 TV E„68 

508 Entry rerenut 

record nmier order of Collector— ''utt •» e;eetinenl 
(o del mine title— 1 Land Bereave Act 


Kunxear \ Unkar Ponrfe I L J 19 AV Tj? 
rcfeiTol t KAitAVt r Dabsu 1*am>e 

fl Is E.,20AU,620 

600 / for de 

elaratxonof title after suit for rent xnEerenae Court 
— A suing S tor arrears of rent on tl e allegation that 
R hfl I an utbun dec jotc from him on certai i lan li of 
plaintiff B jote jumma obtained a decree for rent for 
one star iho pcnoil for which }w sued J7 thoi 
brunet an actnii In the Civil Court for a dcclant on 
cllu rtght to the jotc jomisa in ooestlon alJ^lDg 
that he held the land direct from the samln Ur and 
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3U',S JUDICATA ~-r, 

r>. fuMrrT]:NT (•orr.T-.-,v,,'A.«r^. 

t M A'* rxi>!\‘ ; .1 j<^.vli!v Oii* Jl,!' ThsI Co'irt 
!,'J !>n fhr Cr.-.rt J.nl 

/; t(> t.- hit Jff; ! tint thr 

It'*.*!-,”.’ ro-ut’si iVrr. f t. ns i:»t (■<■ 'tr’ils'ivi' fts to th*- 
of llUr, . r., ns toAtJ.f'K- rL*l>t it r.ns !o 
Inir !!j>‘ inrlirtsKr jo!» ns Ms projirty. 

I-- ,\iur 

[0 VA K.. :m 


510 


- 


It'x-ree r f Jlr. 
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f. r iifpr iti 

of re it 

t'ui! f r f.C 
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<!. cr< <■ of ft u> tr;j(5c 
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.‘ignmur-of 

ri n* fo 

' ft Ct rt-.iu \ 1 - r tu.dt r 

ft kftbt! 

!i-.t ft. 

T.:!:’; ti tftlv 

ft*. I’/v •« 

> r.', 1 At f h< j!;ri'ilic, 

th.’i td 

th._C 

i' i! C<’-;rt 5 j; 
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r.« Ivk 

bir-.jdvr i*; 

l-.-'d 

1 
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XtJ-ii'tfn 





[3 \V. ll., 227 

511. 




t-iiit f r p stff- 

ill ft .• 

{■,'r f 

■C .’f-ff.l- J 

t- rj -dtt 

ri^ c (.t i . i'r.-t r. - 

In ft . 

i-jt tes rivcicr j> 


"■ o'i th gte-tud o; 

ilh.-.-.! 

(jict- 

■; :.'t, ft V lb 

rU.T 1 • 

" f ci ;>!?!< liction to 

i* nuin 

■ itgn 

RU) refttlr: 

r \v.h 

refrr. ? c.- to thi 


Ti.'hU ' { ih-- fnri!'* t-t e.\ tt I nr ft *i* .‘'iil 

firtl.fii) i'V.nu ('iu'jftirr: MAn'-»r<,t! r. Itucrfi 

NA-a Apnii* . . . I-l V.'. B., 301 

532. Ai;- ' I'n /.V --/3t;^ 

f'<tlrt i'f.Mr I, -V — 

!a\i /i r /' i}!-fi5(<r!. — A tK ris-o't in n yiit l.> 
fifowr oivt.’j’T' in*! f iu ri’ tf:' J'lnintjfr j« fi !iti>I to 
K(!i ilKiTAly rju'tni atu}- r Art X < f IS,'?, 
.s. liJ. r!. 5, i;<v s »,p*. {nr n r< .'tjl.nr «itil for p,'<<-'*<io-i 
’ey l?if «U fi jK’.nitl ill th- foniur stsU irrcninlitiir hU 
rlnim on title, ftm! in '.vliii'li tl.'i' qufstion of title j? to 
S< Iv'.tMO Jloy r. ro!a,o:.'(; 

fl Incl. Jur., A. S., 382; 0 W. B., Act X, 44 

513, — JirCision of 

JJrytt'y Cf nr~!(’r I’n suit /'>r I’fi'rfnrnt. — U’lirri' ft 
Pfptity Colltrlor Ju'linwl ji:rtMlirt;o;i inn. ?!iit fer 
rjcrtiiii-nt tjinli r I’S, Aft X of IS.'t'. .nml the spjv.nl 
airaiiist tiiis tlcfijion to tiie Jud^e wnn (Usait'sdl, — 
Jlrli! thnl th.nt decision 'ms no hnr to n suit for 
ousttriii the Civil Court, tithrr itt the "iiy of rff 
Jmtipiita or othinvisv. n,\P!:n 3fAit05:r.n r. .'<ci>r>rK 


Cn.‘/Kr. 7W.Il.,07 

514, Pofs'Tsory ststf 


undtr Jlrni Ad . — A p- f.'fs?ory suit under cl. G of 
f. ".I of the Iltnl Act, by n raiyat njrniast his 

zninindar did n<',t bar a suit for confinnatiou of 
title by the intervnior in tliJit suit. Taha Cha>t> 
Giio?n r. llAi'iiAtroKia; Dosbkk . 7 XV. B., ‘169 

fcvfrsinp on revic'v . . 5 "VV. B., ActX, 8 

615. Suit /or rent — 

Jurisdiction of Collector . — In p, suit for rent under 
Act X of IS.'IO, the Collector had no jurisdiction to 
decide a quc.stion of mokurari title otlicr'vise than so 
far as it might be incidenf.al to the determination of 
the amount of rent, if any, due ; i.nd his decision on 
such a question was thcrelorc not binding in a sub- 
sequent suit to establish the moktirari right. B-sbch 
Am r. DotvXTTT Arj 

[15 B. B. E., 242 : 19 W. B„ 217 


HES JUDICATA — ronlinticd. 

V. CO.MI’K'irXT COVllT-codinusd. 

Do.es Mu.vn: UoK.^fCj: r. Hcko.vatu L'os* 

[4 W. E., 2 

XrtfAT, .<i.sr,it r. (Jnv.inT , 3 Agra, 311 
I 510. • TPcifion of CoU 

tedor / ft rsfrenre from Jk/iuic CtiUeHor.—Rtld 
I th".t r.-f(ri!!ce to thr Cpihrtor in .a suit pniding 
j 1 ( f' re the Diptjt) Coihc'or teas irregular, and his 
; oj'jf.i' !i and ( rd< r on .such n ft renee h.'sii no 'veight at 
! nil, r.'nj fouM ret am.umt to n d-ei.sion which, not 
! ha'ing brt!) ftpj'.-.ahd agiiinst, uonhl operate ns a b.ir 
. to the reij'.nlie.tt'on < ii the point referred. fc’Ainn 
; r. I’fT li.ti! , . . 1 Agia, Bov., 17 

517, - - - — - Sitmc pirliei in 

’ drffreu! rt.jrjr.Vft.— The df«'i“i ii in a suit under 
, X of IS'’.* nkaiii*! the di fendanls ns the plain- 
t ft « t* iiauts did not i a suit brougnt in the Civil 
Court r.cnin‘t tht raine deft nd.ints ns tlic plaintifT’s 
'i:!'h>-», the p'rti.s biie.g Rcci<lcnt,i!!y the same 
p, hut 1< c.-dly ‘dn’' not pirsons, 'vith different 
rights .and i-g.-nf;-. (ioPAtl ,\n.\!KD r, SliAU 
hooMirn Jlov . . . 6 W. K., Act X, 9 

62S. - — — .Suit ioattess or 

rcttn-.r itir/iiid lotliriij Mb ;/ — Jurisdiction of Col‘ 

; Ir'tir-^Act X tf I'snf t. >.S.~-k suit by a zitnin- 
dar to a‘<f“ o,- r>sninc land alleged to be invalid 
I hkhira;. niidirr. 28 of -\ft X of IS.'f, bad to be 
brought in tin Me'U'nue Cotirts. GC^UA HntP.r 
t Dtionny r. 1 r.srs’ . . . IW. E,, 31 


I In such a suit n, C'dlerlor had no jurisdiction to 
! try whttlur a title timUr a grant made prior t.> the 
> I.st of Ilereniltr I ThO was valid or not. JIooboob- 
, jsri: .'TAiioo r, Latoo Coomau ‘W’. B., F. B., 70 

: 510 , ActXof 1S59, 

1 X. 9-i—Jurisdidicn of CoUfdor . — If it was cstah- 
I Ihlu'd, in .'1 suit inidcr s. £B, Act X of 1S59, that 
' the d->fend.atitV l.ikhinij tenure w.as creatc-d prior to 
i irrO, it "ns iinmateri.al whether it was within plaiu- 
I tiff’s talukli or not. Therefore the finding upon the 


qucstio-i of pnrcilor no parcel by a Deputy Colkctpr 
in such a suit w.as not binding on the Civil Court in 
any .suit which might'thcreafter bo brought to rc-samc 
the band ns invalid lakhiraj created prior to 1790, or 
in any other suit. llAM.yEnDHX Boyde c. Xea^tct 
[Marsh., 355 ; 2 Hay, 437 

520. Sttil for rent — 

Ad X of lS59 — Brnj, Act Till oj 1S99^ Juris- 
diction of Collector.— Jlelil (JACKSoy, J., dissent- 
ing) that a judgment by a Collector, in a suit under 
Act X of 1859, declaring the plaintiff entitled tbasscss 
rent upon hind alleged by the defendant to be lakhi- 
r.\j, is not conclusive in n subsequent suit between 
the s.amc parties for arrears of rent under Bengal 
Act Fill of 1SG9. Per Jackson, J.—A decision in 
a previous and similar suit upon an issue raised sub- 
stantially iu the same manner by particsin a Bevenne 
Court is binding upon them as evidence in a subse- 
quent suit, which, but for the passing of Bengal 
Act Fill of li;69, wonld also have been brought in a 
Eevenue Court. Hixbei Svnxvk ifooKEKJEE r. 
Mvktarak Patbo 

ri5 B. B. E., P. B.. 238 : 24 W. B, 154 
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JUDICATA— eonimued 
9 COMPETE^T COURT— con<«M«ei 

B21 JJenffal Tenancy 

jlct (VIJI of 18^5), s 106 — Pfctfton of a Setenne 
Officer under e 106 — A qufBtion heard and decided 
by a Re%enue Officer under s 106 o£ the Bengal 
Tenancy Act 1886 la res ^tcafa between the eaine 
parties in a aubaequent suit m a Cieil Court Surrt 
Sunker Mooherjee y Muktaram Pairo 16S L S, 
23S, not applied GoKnTnSAHUD Jodtt Nn»i>Dir 
Rot Gobind Sahtj t Lttchmi ITABiiK Rot 

[I L E, 17 Calc. 721 


622 Order ofeefttf 

ment officer fixing raie of reni — Senyal Tenaneg 
Act (Vin of lS85j e 104 (it 2 and 3, and 3, 
e 107—Ctril Procedure Code fie^J i 13— 
Objection — Diipufe — Where a aettlemoit officer of 
his own motion settled what appeared to him to be a 
fair and equitable rent in respect of the lands held by 
the plaintiffs and other tenants nndfr s 104 cts 2 
and 3 of the Bengal Tenancy Act and the plain 
tiffs preferred an objection under s 105 cl 1 to 
‘ j -v ~ their rents on 

t liable to be 
owed and tbe 
)— WeWthat 

the proceedings of the settlement officer were of 
an cxecutire rather than of a judicial character, and 
did not operate either as a ret judicata under e 13 
of the Godb of Civil Procedure or as a final decree 
under 8 107 of the Bengal Tenancy Act, estopping 
the pUiotiffs from having tbe same matters tri^ by 
the regular Civil Court The words ‘ objection ” and 
‘ dispute" m ss 105 and 10" of the latter Act arc 
not synonymous terms Secbetabt oe State toe 
Ikcia 1 Kajiuttqiit I 1j B.. 23 Calo, 257 


623 ■ — — Senjal Tenancy 

Act frill of 1S85J tt W3 106 lOr—ltecord of. 
riyhts—Iiandlord and tenant— Cadotfral tnriet/ 
— The decision of a revenue officer under s 106 of 
the Bengal Tenancy Act operates as ret jadteala 
between the parties m a subsequent suit between the 
same parties regarding lands wbich formed the 
subject matter of theproceedmgunders lOG Pandit 
Sardar v ifeajan Slirdha, I L P , 21 Calc , 378, 
distinguished Ooetil Shaha v Jodu Ifnndun Roy, 
I L P 17 Calc , 72/, relied upon Jotpat Dhobi 
* PAiOKunABi Das 2 0 W 1^,401 

See Ram Autah ^ruan v SA^OMAl^ Sison 

[1 L B., 27 Calc, 197 


624 


- Declalon in rent suit — 


Peny ^e< Jill of 1869— Jurisdiction of Cir»/ 
Coi ri —The decision of tl c Civil Court in a suit for 
rent under Bengal Act VIll of 18G9 was I mdinir in 
a suit between the same parties for a declaration that 
the land, tbe rent of which was tbe subject of tbe 
former suit, is Jakhinij lIonnrA Chtodeb SIozoOM- 
PAB V ABBADBA Da89IA 

llBB Ii.E,2Bliiote:aX'W'.H.,207 

625 QuettionofttlJe 

in C»ri/ Covrf in rent »oit* sines the patting of 
Peng Act nil of JS69 — The old Privy Conned 
and Full Bench nihngs th»t a Revenue Court a 


EEB JUDlCATA-eon/inned. 

9 COMPETEhT COURT— con/.n«ed. 
decuion on title m a rent suit under Act \ of 1859 is 
not conclusive, went upon a Collector’s incotnpetcncy 
to determine a question of title hut do not now 
apply to the decision of a competent Civil Court 
hcswing a tent suit under tbe Rent Act, 18 j9 
Ram Doss Nusnten r Rash Moves Dossee 

[25-W‘.Il.,189 

628 Decision In suit declaring 

title— SuJseguen/ tutl for rent —A decree of a 
Cml r - iv , , ^ 

itself 

rent I I 

been ol 

against 

ihat it relates to the property in question and is in 
force the Collector should give effect to the decree 
as a bar to the plaintiff a suit for rent notwithstand- 
lUg that the plaintiff may have an actual receipt of 
rent prior to the lostitutioa of the suit TanxifEs r 
BAMimiiosa Moakhep IW R,33i 

627 Decision as to validity of 

pottoR — Decision ofllttenue Court ~ Title — 
Collateral iitue —The trial and dctensioatioQ bj the 
Revenue Court of the amount of rent which the 
plaintiff IS entitled to under a mokuron pottah m 
which the genninciicss of the pott8h*only comes 
collateral!) in issue iii determining the amount of 
rent was not a bar to a enberquent luit in the Civil 
Court to fry tbe validity of the pottah Jakeswab 
Das V OuieATii Lal 

[6 B L R , eee note 11 W R.. 210 
Teeaitkb Gowba Kpmabi r Bevoab Coal 
COUPAITT 6 B D E , 667 note : 13 W E., 129 
Affirmed by tbe Pnvy Council in Tekabtke 
Qovba Coomabbs V Sacoo Codmabeb 

[19 W E , P C , 252 

628 D e c I » I o B of 

Rttenue Court ~ Suit for cjeclmenl — A Cf Jleetir’s 
judgment ae to the genuiucncsv of a pottah could 
not bo pleaded ns an estoppel m the Civil Court man 
action for ejectment on account of trespass ABA 
DDBS Det r GoiAir ITossbw S "W R , 487 

629 ~ — — — Ctril Procedure 

Code, 2859, • 2~Suit fir declaration oftille— 
Order of Collector under Act X of 1859 t 23— In 
a suit fur declaration of title to land from which 


S C BaTBOStvonc Oodeb Kcrv ‘Jivoii 

[12 W. 284 
680 ' - ■ ■ ' ■ — ■ I p< Suit to derfare 

pottah forged — Tho proceedings in a suit nnd" rAet 
X of 1859, in which the Collector .did ro* finally 
adjndirate upon the genuineness 'of a pottah, 
altbongli ho accepted it as genuine, were no bar to a 
snbaeqnent suit in the Civil Court for a declaration 
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JiT.S JUDICATA»-r< nfir.unL 

0. (’OMPmr.NT romiT-f .nthunL 

tlnl tl)-’ a ry. r(TA^M!^ft SlfAtlA 

f. Kamjov , . . 7 W. 11^03 

Silt!! rru«itATt I’ASAn r. Mr!i5>rs Mt'urjf l)o-i 

[in W.K.,41D 

fifU. JJoefnlon jif) to vftlidity of 

Ivfthulifvt t f rif'ftr'n* jtirifi't'tf'-n - 

Qtsfitir a ifftis!' tt t’/t f'y /(Vrc.'jM'- C< tir!.-— 

Wh.-r*', ffi" «'if nr<nt a };< vrnttc 

fa'.nitl tl'il a J.nt *,st;a* iirop nuul' 4 iiV t!i<' {ilitti 

tSf? H •-ttcii ruiiiijt;: f.o !'ir 

ton Civ'll Cn'ir* tryinj* th>' ijui aCin-! nf Ix-fivf.jj 
il)<‘ I'AiCsi'i. ftir Out juirj^x.' tryiit;,- thv VAlidity 
a»nt •(Vntrjiii •',.«» M tlsi- I'oiott'i' Citi'n*'* 

Sra’ r. Ti’.AJirr C.At! Sr-js . 15 W. H., 32 

532, — - — — DccinSon nn to vnlUlity of 

1?05ld I.y r ,f‘,, t’frnf Jurit f, f'oft- 

tt'rtfr.* I'liC Utr- C’^^, 

.r. V. - -4 tiipti.,'!!* n,; 'iltnt li I’l *})v rV 

i'v'iii fo'rvi’.t, 1*1 niu-.v-'r, l! 1 H> a l-»5-,i!. i-y tln- 
tvnii'! of a}ii.-li ,t, rt c siCil rt'iot tf a Jort of 
j'tijv.h'.td that tl "h t:l'! al>{>l.* a ctrtain 
of th< a-inaat r« lit to thv rolurthri of *h.' 
h’aoi at'.A th* jayisi.ut t.f th.v i:>t<rval thtrto'i. „f 
alh^'t'l iln‘ till’ honil fal”. Tin (Vllf-'tor. in 
an (UrtCt”! hy th<' C'.'.irt, <?tv: !. <! tint it 

wuH jjtiitiifii'.niiil thU iln-iCio'i un* fttrirnitil o't nj>jii-jh 

Jt nftt nvar'l'* «')i>l ,f In tlii- C'uil Co".tt tij-ri'i tlu' 

liftuh Jldtl t rf I’HAOci'K. (\J., anil CiUMAtl, J. 
(r.\'H’l.rr.l,. </., tHrir-r.Urnff). tint Ihc CoU(fl>r'.s 
ihoiCiiiii m to tlu* ircti'iltii tu«a of the to’vi iHil not 
ojii-'wto (»« nn I’lloj'p. 1. Ttio two Coart* wi’ro ii t 
C'nrti of r nirnrri lit jnris'lirti ti. J’/r I’J'ACOCK, 
(\J, — t^forr- - - ].*> a jiHL'5it''!it of u Co>ul of cont'v.r* 
rrnt j(ir5<!lirtio’i hitwnn Iht* jiirtiia on tin* 

fAUW l»oint ttohiMVol'ilWiiU tli-’ jnrtiii; in unolhcr 
C nirt in fin' ronntrvr Ktvt'N r. llrcitL'.v 

[2 IncK afur., IN*. S., 204; 8 W.B., 175 

533, - Docinion as togonuinoncsB 

of document --/JrrAi'./i f-y P'-fuly Colk<-i<,r~ 

Jtins'UclUin <>/ ih? lieirnuf Courfu.—J, a r.iiynt. 
hronjrht iv fuit in the Court of the Dijmty CoUoctor 
nynhid D, hi-! yn'nlndnr, for recovery of ]' 0 '-<-.fsion 
of n I'jct'e of land, m the -rround tint In* waA thr 
holder of n tnir;i«i }i •Itah, nod that ho Ind hc-n illv 
pally ejected hy ll. Tlio Dcimty Collochir held tint 
the iMirafci p 4tah was pennlne, and that />* had illo* 
pally I jcelod A. Ho pa'iscd a decree in favour of A, 
in csceulion of wiiicii A ohtaiiied possession of the 
land in dispute. In a snitiireuzht by 2i avahist the 
heirs of A in the Civil Convt for recovery of posses- 
sion of liic said piece of land, on the pround that the 
inimsi potlaii was a spnriong doctinicnt, and that no 
mirasi poUah had licen prauted to A , — /JeV (.Tack- 
EOtf, .7., doubtinp) that Uic decision of tlic Hepnty 
Collector was not conclusive between the parties. 
CntTKorn CooxrAie MTI^'DtTI, r. KcN.vnn IvnANrJt 

[U B. L. Tt., P. B., 434: 19 W. B,, 322 

Unnoda PnasiiAD jlfooKcnJEi; r. Sooncycno-VATH 
Pat, CnowDiini . , , 20'W. B,, 105 

Gunga Gobinp Roy r. KabaCiiano StmuA Gax- 
-GooirY . . - , . . 20 W. B., 455 


BBS JUDlCATA~^o«f|-«ti.e/. 

P. COMPKTKNT COURT-~eo»/uu..fd. 

f'oa/r,», Hnm Kabt. .Sama r. Tikthakckd 
T nAtenou 

[11 B. It. B., 437 note : 13 W. B., 417 

, *534, - Decision ns to validity of 

tlocUmont-~ri'rC /Vcvrh rc Cn-tr, 1S59, 2~ 

/ ( rr-.rr .»!!i 7 in Itrcrniif Courf.—Jn a suit by a ten- 
ant to n c ‘Ver 5 v)>i! ((iii)[i of Imd from which he had 
iiun <ns[io*<' hy (h fcndint under colour of a sub- 
l.n*<- Blifp.d to hnvt> heerifstortcel by force, it 
ajijti-’irnl tint pKintifT had, oj this verv cause of 
nclifoi. iuhI (ill. d-fnidant in the Court of' the Collec- 
tor, wiso had found tiie snii-ltase to be cood and 
\a1id. nnd Ind diMiiinKi-d the suit, //cW that the 
suit, hiviivp once been dhmif*,’d l,y a Cuirt of com* 
juri'dictlon, co'ild not acain iio (ntertained by 
th«’ Clui urt. IIot.IA>WAV r, ASWAN JtoY 

[10 W. B., 325 

535. Order of Kevonue Court 

for fjoctm"nt - .'''c;7y„r ynis/^niot: — Ad X oj 
fsyp, t. 25. 'I’lir ihf, udmt Ind uhtauicd an ortlcr 
und- r s. Ad X of lSr,3, to eject the phiintiiT, who 
ro'v sn*‘d in tlie Ci\tl C“UTt for recovery of iks-scs* 
sum. .//-/•? tint s. 2. Ad VIII .4 1559, did 
If * inr the '•nit. .tjrAN'AT Alt CliOWDirur r. 
Ml’ssj;.'.' An 

[2 B. It. B,, Ap., 30 ; U W. B., 145 

530. — ;; Suit for ejoctment—Order 

C-n nyptif ttion unipr . id X of I'^oO, x. 2o.~A 
soil for cjcdnuiit from laud nsslpued for building 
pnrjiou's under a c-uitract was iiot barred nnder 
' 0 . 2. .\ct VHI of 18.50, hy reason of a previous 
(■rdir for cjcelment obtained on nn application under 
fi. 25, Act of 1S50, such an application not being a 
fuit. Raw X.uiAiy Mtrrr.Ti r. ICobik Cnr>-DEit 
Mount) AV Alt ASH . . . 18’W. B., 208 

637, — Suit for eject- 

pi'Kf, jytsr'.htal of — Sv.hseqarnt xvit for ejectment. 
— A Mill for ejcclmeut.o'i the pround that the defen- 
dant had entered the plaintiff's laud wronpfully and 
forcibly, having bc< n di>uiUsed by the Court, which 
found that the defendant was not a trespasser, but a 
teminl, —Jlehl tkat a subsequent suit by the same 
plaintiil on the allegation that the defiudant avos .a. 
tr>.s])Ass'‘r, tliouph lately a tenant, Avas not prohibite-d 
hy 0.2, Act Till of 1559, The suit, howcA'cr, Avas 
dismissed on other grounds. HekrA Rawct r. 
llAciiA Raavct . . . ,22 W. B., 215 

638. Bet'usal of Collector in 

suit under s. 25, Act X of 1859— 5'«5rfi7«ea; 
suit for ejectment. — A Collector’s refusal to give 
assistance Ainder s. 25, Act X of 1859. Avas not a 
determination by a Court of competent ciA'il jurisdic- 
tion in a former SAiit AA-ithin the ineauiug of s. 2, Act 
XHII of 1859. Gocoob CmrynEE r. Am ILahojced 

[10 W. B., 0 

See Muncy Money Roy r. Gouemokee Goopxo 
[B, It. B., Sup. VoL, 31: W. B., B. B., 120 

539. . Order by Bevenue Courts 

for registration of name— AttiZ/or declaration 
of title. — lu a SAiit for declaration of title, the mere 
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HIjS judicata — continued 

9 COJIPETENT COUET-con*»«ed 
fact that the Revenue Courts decreed the registration 
■of the plaintifE’s veudor’a name as a 3 oint sharer of 

a i » *1 

540 Pr oeecd*ng g 

under s 27, Act X of 1652 — Two purcl^ers of 
holdings m the defendant s samindari nt a sale for 
arrears of revenue applied to the Collector to have 
the transfer rtgisterc J in the aammdar's tbensta 
under Act X of 18S9j s 27 Their application 
ivaa refused and then they brought a suit in the 
Civil Court to set aside the Collector’s order aud 
register their names Hold that proceedings author 
ized to be tahen in the Collector’s Court under a 27, 
Act \ of 1859 were not proceedings in a amt , and 
tonscqucntlv that sneb proceedings were no bar to a 
suit in the Civil Court under g 2 ActVIUofl859 
CHiinjBA Nabatab Geosb u Kasivatd Pot 
CH owpnRT 4 B L R , P B , 43 

S C CHENDEf JiABArir GnOaB r RASnSEKATn 
Rot Chowdbbt 12 W R , P B , 30 

641 Orders of CoUeetor omond 

ing Collectorate record, and refusing parti 
tion — adjudication of nihU —Two applications 
before a Collector, the one by defei danta asking an 
amendment of the CoUectorato record by expunging 


the ground that they had not est'ibhsbed their 


referred to la such application hianpv ^A 1 JAl v 

EAGQOoSiNon . SIN 'W', 64 

542 Order by settlenaeiit 

ofiicer— Cicif Troc'dure Code 168!? s 13~Ael 
XIX oj 1873 SI 56, 62 6i 241 fgj —Held thui 
an order by a settlement officer directing that certain 
persons should be recorded as the sub proprietors 
of certain land as the) claimed to he, and not as 
lessees as certain persons asserted that they were, did 
not operate as resyu 1\ctfa in a suit by the latter per 
sons against the former for a declarstiwi that tie 
former were not sub-proprietors of the land but 
lessees thereof, the settlement officer not being com- 
petent, under Act M\ of 1S73 {h -M P Land 
PexcnucAct) to try such a question of right Tota 
Ram r IlAB Kishbv I. L E., 7 All , 234 

S43. — Declalon of Collector ii\ 

me isuretQont proceeditigs-^Rmy Act Pill 
of 1^60, 4 ib— Jwrirdie/ion oj Cof/re/or— If a 
Collector Profissing t> proceed under the provisions 
-of s 38 Bengal Act Mil of 1609 dois not ascer 
tain the existing rates of rent bnt procccils to assess 
the rents — m other w rds to determine «h#t latw 
arc la bis opini n fair and fOuitable — be exrmls bU 
larisdiction and his procccdiagi arc null and void. 
But il he has properly exercised the jiinsdiction 


RBS JUDICATA — continued 

9 Competent court— confin«erf 

conferred on him by that section hu proceedings 
are conclusive between the parties In a subsequent 
amt for rent Mebjah Jawavd *• KBigiiro Cztpj. 

MBS ahas KiNOO LabaBT 

p L R., 10 Calc , B07 

644 Decision as to surety in 

rent BMlt—Jurndictton of Eerenue Court- 6uil 
affatngi sureties of lessee-'Ccmpetent Court Den 
gtoi* iy — ^IThen a person became security for the 
due payment of rent by a third party and on default 
of such payment the creditor sue 1 both the principal 
debtor and the surety in the Bci enue Courts for the 
amouut Owing and sneh suit as ngain*t the surety 
srasaQ appeal thrown out by the High Court on tbc 
ground that the Rciennc Courts had no jur sdiction 
to entertain it and the creditor then sued the surety 
ID the Civil Courts —Held that the prococdinp* 
institute] in the Rerenuo Courts were do bar to 
the <-ntertainmcnt of this suit Gd^esh Koobb r 
OoinirT ooN MSSA Bsosm 0 IT "W , 77 

546 Dismisssl of suit for rent 

bubse(}uent suti for possession tctth mesne prvfts 
— ^The dismissal of a suit for rent is no bar to suit 
for title and possess on with mesne profits Ootn 
IIUABBB Doss t Mptisboolajj 1 W R , 00 

640 Dismiss'll of suR in He* 

venue Court for -want of ;umdietion — The 


1 

1 

f 



BlIlCAUEB Pakbau c Ajooobta Pebshau 

[3 vr R„ 170 

647 Decree for rent at en- 
hanced /or dee/arafioB of npht to 

some land —A decree in a suit for a lahuluc at an 
enbaoced rate was no bar under s 2 Act till of 

’ ' • * *'! of the 

laiaten 
not be 
CnDBAJ' 
1, 424 

648 Doeialon as to liability 


that pirti fuiug lU a Linl Court ti obtain a Ucciani 
tnm of title on his general eii il rlgbls either as pro 
pdetor by purebsw? or as molcurandar Jgnnoo- 
WATH SeI’I r I A« COOUAB CltATTEBJEe 

[0 W. lu, 360 

^^lu^ CncTDEB UoT CnowcnuT r RnrstB 
CarvDEcDoss . . 21W. JL,25 

640 t Decision oetotonancy 

agreement.— A Piputy Coll elor baTlnr in a suit 
for rent giicu llaintiff (11) a dierte drtenn ning 
adversely to defendant (Aj an Iwne which te La,l 
ralard as to an arrangement of tenancy.— ffe / 1 thx' 
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XlFiS JUDICATA — continued. 

9. COMPETENT COUHT— continued. 

K could not succeed as plaintifE in a new suit in the 
same Court in which he set up the same arrange- 
ment aud asked to have it declared as that under 
vrhich he [held the land from M. Kalee Dass 
Ghosal r. Mtodoosoodtje- Eov . 10 W. R,, 465 

550. Suit in Revenue Court on 

a lease — Suiseqvent suit for same sum as dam- 
ages . — When a suit for rent due on a certain stipu- 
lation in a patnj. lease was dismissed in the Eeve- 
nue Courts, — Held that another suit could not be 
brought in the Civil Court as for damages laid at the 
amount of rent which would have been realized. 
GorAiKiSTO Mookebjee V. Mitdhoosoodttn Pato 
Chowdhbx . . "W. R,, 1864, Act X, 82 

551. Suit in Revenue Court to 

set aside attaelinient — Sulsequent suit in Civil 
Court to assess rent on same land. — A suit was 
brought in the Eevenue Court to set aside an attach- 
ment for rent, on the ground that such attachment 
was for rent at a higher rate than was due. The 
landholder claimed the higher rate under an alleged 
assessment of a Batwara Ameen. The Collector 
made a decree setting aside the attachment, on 
the gi’ound that the landholder failed to prove that 
the higher amount was due. Held that the land- 
holder could not maintain a suit in the Civil Court, 
to assess the land at the higher rate claimed for the 
year for which the attachment had issued, on the 
ground of prior service of notice of demand of' the 
higher rate, under Bengal Eegulation V of 1812, 
that question having been already adjudicated upon 
by a Court of competent jurisdiction. Eeazoon- 
NissA Khantjm V. Doyanattih Jha . Marsh., 638 

552. Decision of Revenue 

Court as to possession — Former suit bg lessee 
against samindar.— Held that a decree of the Eev- 
enue Court, in a suit for possession brought by one 
lessee against the zamindar, was no bar to a suit 
in the Civil Court brought by another lessee to 
obtain possession against both the zamindar and the 
first lessee. Eun Singh v. Mahomed Adid 

[2 Agra, 127 

553 . __ Dismissal of suit for eject- 

ment — Suit for removal of trees — Jurisdution of 
Hevenue Court — Acf X of lli59i s. S3.— The dismis- 
sal of a previous suit brought by plaintiff for eject- 
ment of defendant, his cultivator, on account of 

' breach of contract under cl. 5, s. 23, Act X of 18>9, as 
being barred by limitation, was held not to operate 
as a bar to a suit for removal and possession of 
certain trees, and avoidance of sale-deed executed by 
cultivator, which was of a different nature from the 
one dismissed, and did not come within the suits 
defined in s. 23. Act X of 1859, and therefore was not 
cognizable by the Eevenue Cmrrt. Jogtjl Kishobe 
V. Chtjtteb Singh . . . 1 Agrn, 27 

554 . Refusal of application for 

ejectment — Civil Procedure Code, 1882, s. 13 — 
Landholder and tenant — Application for tenant’s 
ejectment for building on land — Suit for demolition 


RES JUDICATA — contumed. 


9, COMPETENT COBET— coninmerf. 

of btiilding.—A decision of a Eevenue Court disallow- 
mg an application to eject a tenant, bec.ause he has 
built on his land, does not, under s. 13 of the Civil 
Procedure Code, bar a suit in the Civil Court to have 
the building demolished. Ambit Lae j-. Balbie 

[I. L. R., 6 All., 68 

"Z TTi — T ®6cision ordering eject- 
ment — Jurisdiction of Re lenue Court— N -W P 
Rent Actrxrill of 1S73J, s. 93-fandlord and 
tenant— Determination of title.— The decision of a 
Eevenue Court, in a suit by a landholder against a 
tenant under s. 93 (b) of Act XVIII of 1873 for the 
e3ectment of the tenant on the ground of misconduct 
in constructing a well, that the tenant could not be 
ejected from his holding without compensation being 
given to him for his outlay in constructing it, is not a 
determination of the landhoIdci’’s right to demolish 
the well^ as having been constructed by a person 
not having a right to construct it; and conse- 
quently such a decision is not a bar to a suit by the 
landholder in the Civil Court for the demolition of the 
well .ns having been so constructed.! Eaj Bahadub 
V. Biemha Singh . , . 1 . l.R., 3 All., 85 


556. — Decision as to existence 

of relation of landlord and tenant— CiriZ 
Procedure Code, 1877, s. 13 — Suit for arrears of 
rent — Determination of title — Act XVUl of 1873 
rX.-JF. P. Rent Act/, ss. 93, 95, 148. -The ques- 
tion whether the parties to - a suit in a Court of 
revenue for arrears of rent stand in the relation of 
landlord and tenant is one which it'is necessary for 
such Court to try incidentally for the purpose of 
disposing of such suit, but not one which such Court 
Las special jurisdiction to determine, and its deter- 
mination of that question is not that of a competent 
Court. ^ Consequently, where a Court of revenue 
determines in such a suit that the parties do not stand 
in such relation, snch detennination docs not bar the 
party alleging that the parties do stand in such 
relation from suing in the Civil Court to establish 
such relation. Gopai v. Uohabad 

[1. L. R., 3 All., 61 


657.S Decree of Revenue Court 

in suit as to rate of vent— Suit for arrears of 
rent. — A Eevenue Court cannot entertain a suit to 
determine the rate of rent payable by an ex-proprie- 
tary tenant, but an application only. Held there- 
fore, where a landholder sued an ox-propribtary tenant 
for aiToars of rent at a certain rate, and obtained 
an ex-parte decree for arrears of rent at that r.atc, and 
again sued the tenant for arrears of rent at the same 
rate, that the Eevenue Court had not jurisdiction to 
determine the rate of rent in the first suit, and that 
therefore the tenant was not precluded from setting 
up as a defence to the second suit that it was not 
maintainable, as the rate of rent had not been fixtd. 
PnuiAHnA p. Jeodaxi Singh 

[I. L. R., 6 All., 62 

658. Determination of question 

of title— XIX of 1863, ss. 8, 9.— Where H, 
the recorded proprietor of an estate, applied to have 
his share of such estate separated, and an objection 
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JIXjS judicata — conUnutd 

9 COMPETEOT' COVRT^anhitugd 
•was made fo such separation by S', anottcr recorded 
proprietor of the estate which raised the question of 
M’s proprietary right to a portion of his share, and 
the Collector proceeded under s 8 Act XIX of 1863, 
to inquire into the merits of such object on, and 
decided that J/’s interest m such portion of bis shire 
Was that of a mortgaRee and not a proprietor and 3f 
did n t appeal against such decision and it became final 
— Beld in a suit in the Civil Court by If agimst B 
in whiih he claimed a declaration of hw proprietary 
Tight to such portion that a fresh adjudication of bis 
ri ht was barred Hah Sakai Mal t AIakaraj 
SiKOH . I D K , 2 All * 2dd 

669 — ■ ’ • P a c < t < » o H — 

Appeal— Aei XIX of 1373 W P Land Re e 

«t c Acf), »» 113 114 — Where in proceedings for 
, A 4. vTi 1071 .V „ title 

‘tiiion, 
such 
(WCCQ 

it the 

title to such land notwithstanding that m some 
respects such adjudicatioa may have been irre olator 
defective Bar ■'aAa* 2Ial v Maharaj I L 

It 3 Jll 394, and S A 13'^ af mi, decided 
the 27th July 1881. followed S'ld in this case on 


Xt I o Aa* , •!<.) J 

600 — Detenntnatton 

of proptittarv naTit-^X •W P Land Revenue 
Aci (^tX of 1373), 113 114— Jn the caso 


HDS JUDICATA — eon<iBH<d 

9 C03IPETEXT COVRT~eon/tnutd 
of occupancy The plaintiffs objected that they, ^nd 
tot the defen lants, were the tenants in chief of the 
land in question This objection was d«H;i led under 
s 39 of tbe said Act by a Co irt of revenue adicrxely 
to the I yiintiffs The plaintiffs thereupon sued In a 
Civil Court for a declaration that they were tenants 
With a right of occupancy and for maintenance of 
possession Held that laasmuch as s 9G (fc) of Act 
\.II of 1881 gave to a decision of a Court of rev cnno 
under a 39 the effect of a judgment of a Civil Court, 
the hearing of the plaintiffs presr nt s iit by a Civil 
Court was barred The pnnculo of the deemon m 
Tarapat Ojha V Ram Katan Saar I I ll,, Jo 

Alt 3S7, artirmed The jurisdiction of Civil Courts 
and Courts of Revenue in thoborth Western Pro* 
Vinces considered Sdbo bAnAivUAi i PAnMEstun 

Rai I L. R , 18 All , 270 

68S ( «eif Peoctlure 

Code s 13 — Farltlton—I' IP P L/rnl fietCBBs 
Ael fXTS^of IS'3) MS 113 Hi Irreau/ar proce- 
dure —Upon an application male u der Cli i^V" 
of the N ‘W P Land Uevemic Act (\I\. of 1873) 
for partition of common land m wh c!i tlio ownprs 
of SIX pattis Were interested into its equal parts, 
au objection was raised that the I in I should bo 
divKled into parts proportl nate to tl o site of the 
different pittis The Assistant Collector bef re 
whom the objection was male duslloued it With 
refereneo to the provisons of tie wajit nl Uf* m 
whieli the custom of the vilK'’o was recorded anl 
made the partition m the manner prayed bo appeal 
was ptefirrcd by the obiectot* to the District Judge 
The Collector confirmed the partition and aftee su 
appeal to the Commiss oner, the Ass slant CoUfctor’s 
decision was uphcll The objectors then brought 
a suit in the Civil Court foe a dtcUrvtion that tho 
defendants were only cntitleil to a share of tho 
common Isnd jproporlionate to tho area of their 


18 3 but that It could be conscsiea uy a so t m luo 
Civil Court Ratneshur Ra* v Sulhoo Pat, 1 A 
TT, 1373, 131, Rule'hia v Oan^a 3 Ajra, 
161 , and Sarsahat J/nl v Maharaj J L 

R , 3 All 201, distinguished AanoAB Ati Shak r 
Jkanpa Mal . I L. R, 2 All , 830 

601. A ir P, Rent 

Jet fXIIofmi). u ss, SO. 93 fe). and 9S fbj— 
Suit tn a Cic'f Court for a deelaraUon an a quet' 
flow of title deetded iy o Court ofrerenut under 
s 39 of Act XII of ISSl— J«ris<fic/ion of C»rif and 
Rerenu* Courts — The defendants served a notice 
of ejectment under t 8(5 of Act XU of J8S on tho 
plaintiffs alleging tho plaintiffs (o bo tbeir tub 
cnants and themselves to be tenants with » ngbt 


any inwtalces in procedure that ha I been ma le tn 
the itevenuQ Courts Awm Sivon r NAiVAtt 
PcABAD I. D D , 0 AIL, 3B3 

603 E^loppel—%^t 

, . . e- 1. T.,vo/'t,i,„ 


plaiutitt nan uol jkhi umi rt v jiw. ui'i 
plaintiff thereupon tnititulevl a suit In tl o Keveuao 
Court contesting hii liability to pay rent for *nc!» 

. 1 » .....At _ , 

m., . I 'Ust 

' • itiat 

I f ■ « Ula 

■ i fee, 

U Q 


TOL. IT 
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XtPIS JUDICATA — continued. 

9. COMPETENT COJJRT— continued. 

but from its date until August 1877 paid tbc defen- 
dants rent for svich land. On the 8t1i August 1877 
the plaintiff instituted the" present suit against the 
defendants in the Civil Court, in which he claimed a 
declaration of his proprietary right to s’lch land, and 
to be maintained in possession thereof as proprietor, 
free from the liability to pay rent, and to have the 
decree of the Revenue Court dated the 16th August 
I 860 declared null and inoperative. Sold that the 
plaintiff’s suit in the Revenue Court not being one 
which that Court was competent to entertain, the 
decision in that suit could not be hold final on the 
question of title raised in the present suit ; and that 
there was notliing in the conduct of the plaintiff 
wliich estopped him from instituting the present suit. 
Debt Peasad a. Jaeae Air . I. D. B., 3 All., 40 


564. 


Me venue Courts — Landlord and tenant — N.-W. P. 
Men! Act FI II of 1873 j, ss. 36-39 . — The question 
of title raised in a suit for a declaration that the 
defendant holds an estate paying revenue to Govern- 
ment as a manager subject to ejectment at will, and 
for ejectment, is not concluded by the orders of 
the Revenue Courts establishing the relationship of 
landlord and tenant between the parties, on an 
application having been made by the defendant under 
s. 39 of Act XVIII of 1873, upon a notice having 
been served upon him by the plaintiff under s, 36 
of-that Act, objecting to his ejectment. Mtihamm:ad 
Abu Jaeab v. Walx Muhammad 

[L L. B., 8 All., 81 

See Chotu v. Jitan . I. L. B.., 3 AIL, 63 


565. 


Landholder and 


tenant — Decision of Revenue Court on an applica- 
tion under s. 39 of Act XVIII of 1873.— The 
plaintiffs in this suit, landholders, had caused a 
notice of ejectment to be served on the defendants, 
their tenants under a lease, on the ground^ that the 
tenancy had expired. The defendants applied to the 
Revenue Court, under s. 39 of 'Act XVIII of 
1873, contesting their liability to be ejected, ou the 
ground that the lease was a perpetual lease. The 
Revenue Court held, with reference to the word 
“ istemrari ” contained in the lease, that the lease was 
perpetual, and defendants were not liable to be ejected. 
The plaintiffs thereupon sued in the Civil Court 
for the cancelment of the word “istemrari” in the 
lease, on the ground that it had been inserted 
fraudulently. Seld, on appeal fz’om the decree of 
the lower Appellate Court dismissing the suit as 
barred by the decision of the Revenue Court, that it was 
not so barred, the matter in dispute being peculiarly 
within the jurisdiction of the Civil Court, and not 
one which a Revenue Court was competent finally to 
determine on an application under s. 39 of Act XVIII 
of 1873. Hdsatn Shah v. Gopai Bai 

[I. li. B., 2 AIL, 428 

666 . -- — Civil Procedure 

Oode. 1877, s. 13 -N.-W, P. Rent Act (XFIII 
of 1873), s. 39 —S caused a notice of ejectment 
to be served upon K in respect of certain land, 
alleging that he held the same by virtue of a lease 


BBS JUDICATA — continued. 

9. COMPETENT COURT 

which had exphed. K contested his liability to be 
ejected under s. 39 of Act XVIII of 1873, denying 
that he held the land by virtue of such lease, and 
alleging that he had a right of occupancy. The 
Revenue Court decided'that A" held the land under a 
right of occupancy, and not ,under such lease. -S’ 
thereupon sued K in the Civil Court, claiming posses- 
sion of such laud, on the -allegation that K was a 
trespasser wrongfully retaining possession thereof^ 
after the expiration of his lease. Held that the' 
decision of the Revenue Court did not render the 
matter in issue res judicata. The provisions of s. 13 
of Act X of 1877 do not apply to applications' such as 
those under s. 39 of Act XVIII of 1873. Sxtkhdaik ' 
Miss v. Eabim Chaddhei . I, L, E., 3 AIL, 621 


■Jurisdiction of 


667. 


Jurisdiction of 


Civil Court— Act XVIII of 1873 fH.-TF. P. Rent 
Act), ss, 86-39 , — ^The defendants, claiming to be 
occupancy tenants of certain land and alleging that 
the plaintiff was. their sub-tenant, caused a notice 
of ejectment to be served on the plaintiff under 
ss. 33-39 of Act XVIII of 1873. The plaintiff 
thereupon, under the provisions of s. 39 of that 
Act, pi’cfeiTed an application contesting his liability 
to bo ejected, alleging that he had a- right of 
occupancy in such land jointly with the defendants 
and was not their sub-tenant. The Assistant Collector 
trying the case finally decided that the plaintiff ' 
was tlie sub-tenant of the defendants, and the plaintiff 
was ejected. The plaintiff then sued the defendants 
in the Civil Court for a declaration of his right as 
an occupancy tenant to such l.and and possession 
of the siime. Held that the decision of the Assistant 
Collector as to the respective rights of the parties 
coxild only be regarded as incidental and ancillary 
to t^ main point to be detennined by him, vis.,' 
whether, assuming the relation of landlord and tenant 
to exist between the parties, the plaintiff was liable 
to be ejected ; and such decision was not a bar to a 
fresh determinfxtion of such rights in the Civil Court. 
Biebad V . Tiea Ram . . I. L. B., 4 AIL, 11 


668 . 


Decision as to liability to 


ejectment — Landholder and tenant — Ejectment 
of tenant — Suit hy tenant for declaration of right 
— Jurisdiction — Act XVIII of 1878 f V.-JU. P, 
Rent Act), s. 93 An occupancy-tenaufc, who 

had been ejected under ss. 34 and 93 (h) of the 
N.-W. P. Rent Act, on tlio ground tliat he had 
committed an act mentioned in those sections which 
rendered him liable to ejectment, sued in the Civil 
Court for a declaration of his I’ight of occupancy, and 
to have the decree of the Revenue Court directing hjs 
ejectment declared of no effect, on the ground tliat his 
act was not one of those rendering him liable to eject- 
ment, being authorized by local custom. Held that 
the question of the plaintiff's liability to ejectment on 
account of the act in question being a matter the 
cognizance of which was limited to the Revenue 
Courts, and the decision of the Revenue Court against 
him having become final, the plaintiff's suit was 
ban-ed by s. 13 of the Civil Procedure Code, Raj 
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HES JUDICATA — eonUnued 

9. COMPETENT COVRH --eonlinvei 
Bahalur v Birmia Sin^h, I Jj R , 3 Alt 85, 
distmguislied Radca Pbasad Sin 3H i Salie Rai 

fl.L Il,6AU,a45 

609 ^ei XriXT of 

" ' ' ■“ "e «n(i«r cl («) — 

nnder et (») of 
he recovery of tbc 
occupancy ot certain land, alleging that the occupancy 
0 ? such land had devolved upon her by mhentance, 
and that the landholder had ivroagfuUv' dupossessed 
her. fhc landholder set up as a defence to this 
epplicainn that S wag not entitled to the occupancy 
of the land by inheritance, hut thtt she was a 
trespasser Tlie BevenHc Court determined that ^ 
was entitled to the occupancy of the land by inherit 
ance, and granted her application Ibc landholder 
then sued £ in the Gml Court for the possession of 
the land Held, pe»* PsAnaoN, J, and Tueseb. J, 
that the question of fi’s title to the occupancy of the 
land was, uith refeience to the decision of the Re 
venue Court, rei jtidieaia, and could not again be 
raised in the Civil Court Per Spaneib, J, and 
OtUFfEZD, J, contra Sdimbbu Nabaii S:van c 
BAoncHA . 1. Xi. H , 2 All , 200 

670 " - ■ ■ ■ ■ Beeteton at to 

litibttti}/ to ejectment — F Rent Ar/, 1$$1, 


oiaKU ail auLiiuiiuu uuu . ^ 

i , A lender 

• eject 

. • • itioa 

s not 
then 

J. , efen* 

dant in the Civil Conrt for a declaration that the 
latter was not a partner with them in the lease, and 
for possession of the land by hia ejectment therefrom 
Held that the relief sought in the suit by the plain- 
tiffs was not one which a Revenue Court could t.ivc 
under any of the clauses of S 93 of the Rent Act, 


oi tne Liiu 
Si»a« 


I. X.R.e AU.,295 


671. — Betumplton qf 

reni’free gtani - for dtc'araUon that land it 
•'garden tand" and far pottettton- Jrt XII of 
tt 10, SO, S5 (a), (c), (n)—S. Samindar 
applied to the Rescuue Court under » SO of the 
U .\V P. Rent Act, and obtained an order for the 
resumpuon of certain jlots of land, on the find 
ing that they were resuraablc rent-free grants Tho 
cccu| le« of the laud were ejected, and the zamiodar 
TOIa it 


EES JUDICATA-<-o„<,flBfd. 

9 COMPETENT COTSR.’I-eanttaaei 
obtained possession Subsequently the occupiers 
broaght a suit m tha Civil Court to obtain a declara- 
tion tbit they held plots in question, under a license 
from the ramiudar’s predecessor m title as orchard 


Court was net bar ed by the provisions of s 13 
of the Civil Procedure Code mnsmnch ns the jurisdic- 
tion of the Cull Co irt to entertain it was not ousted 
by 8 95 of the Rent Act since the ‘ matter" 
presented by the plaintiffs was not one on which an 
application of the natnru mentioned in that sectioi" 


tween tho parties to the enquiry, upon tho ques- 
tion of title, in a suit institute mat iwl Court for 
declaration of right to and possossioa of, the land, 
m respect of which tue Rent Court decree iiai 
passed The period of limitation for itistituUng a 
snit IQ the Civil Court, as prescribed m these sec- 
tions applies only to suits brought by i lamtiff or 
nnsaecessful intervcnor to hive it declared that 
plaintiff had a title to reeeiiethc particular rent 
claimed, and which the Rent Court has refused to 
give him, and not to suits for declaration of title 
to and possessioi of. the land m respect of which 
the rent accrued due In 18Sl the plaintiffs had, 
onder the pro\isio.)s of the Rent Act (MI of 1831), 
made a distraint for rent alleged to he due by 
one of their tenants The tenant coitesteil tto; 
lecality of the distraint by a proceeding m the 
Reot Court, and the defendant ia(errcac<l on the 


Rent Onrt decided against the difcndint, but owing 
to some irregulanty, the distraint was withdrawn 
Plaintiffs subsequently instituted a suit iii the 
Kent Court against the tenant for recovery of 
arrears of rent and th,- defendant again InUrvcnciI, 
ami Epm inquiry, uniUr s llS of tho Rent Act 
(\II of IBSlbjplaintiff*’ suit f r arrears of rent 


SBth June 1881, irom cinics'ing jiainiiijs luu- 
- 11 Q 2 
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EES JUDICATA — coniimied. 

9 COMPETENT COURT— 

£reld that the decision of the S8th Jxine 1881 in 
the inquiry held under b. _S4 of the Rent Act (XII 
' of 1881) was not conclusive between the parties in 
a subsequent suit between them to determine their 
title to^ the land in respect of which the disrraint 
proceedings had been taken. Ganga Prasad v. 
Baideo Ram . . . I. L. E,, lO AIL, 347 

573. “ Court of jurisdiction 

competent to try the suit in which such 
issue has been subsequently raised ” — If.- W. 
JP. Land Es venue Act (XIX oj J873J, ss. 113 and 
114 — Civil '-'Procedure Code (1S82J, s. 13 — Mort- 
gage — Foreclosure — Suit for redemption. — One JBf iS 
mortgaged in 1864, by two mortgages of the same date 
certain immoveable property to one a S. In 1877 
A S applied for foreclosure of these mortgages and 
obtained an order under s. 8 of Regulation XXVII of 
1806, but these proceedings were, it was alleged, never 
brought to a legal conclusion. Subsequently, the mort- 
gagee applied in a Court of revenue for partition in 
his favour of the mortgaged property. The mort- 
gagor resisted that application on the ground that the 
foreclosure proceedings had not been completed ; but 
the Court, acting under ss. 113 and 114 of Act XIX 
of 1873, overi'uled that objection and granted parti- 
tion in favour of the mortgagee. In 1 892 the mort- 
gagor sued the representatives of the original mort- 
gagee in a Civil Court for redemption of the mort- 
gages of 1864. The defendants resisted the suit 
principally on the plea that s. 13 of Act XIV of 1852 
applied and was a bar to the suit; but^no plea of 
res Judicata, outside s. 13 was raised. The plaintiff’s 
suit was dismissed as stated by the principle of res 
^ judicata. The plaintiff appealed. Meld by Txe- 
EEED, J., thiit the Court of revenue being incompe- 
tent to determine the suit in which the issue whether 
the mortgages had been foreclosed or not was subse- 
quently' raised, s. 13 of Act XIV of 1882 did not 
apply, and no plea of res judicata outside s. 13 could 
be entertained, inasmuch as no such plea Lad been 
put forward in the Court below or in the High Court, 
Misir Ragholar Lial'v. Sheo Bulcsh Singh, I. L. 
M., 9 Calc., 439, referred to. Per Btekitt, J., 
comtra.— The provisions of s. 13 of Act XIV of 1882 
are not exhaustive, and, the plaintiff not having 
appealed therefrom, the decisinn of the Court of 
revenue must be held, upon the principle of res 
Judicata, to be a bar to the present suit, Pam Lai 
V. Chliah Nath, I. L. P., 12 AH., 578, and Ram 
Kir pal v, Rup Ktigri,!. L. R., 6 All., 269, referred 
to. Hau Chabak Singh r. Hab Shankab Singh 

[I. L. E„ 10 AH., 464 

Meld in the same case by Knox, Bhaib, and 
Banbeji, JJ., on appeal under the Letters Patent, 
that where a Court of revenue, acting under s, lT3 of 
Act XIX of 1873, has decided a question of title or 
of proprietary right, such decision, being the decision 
of “ a Court of civil judicature of first instance,” will 
operate as res Judicata in a subsequent civil suit in 
which the same question is being litigated. Hah 
Chaban Singh «. Hab Shankab Singh 

[I.L.E.,18A1L, 69 


RES JUDICATA — continued. 

9. COMPETENT COURT— continued. 

^74. ■ . — Transfer of 

Property Act (IV of 1882), s. 99— Sale by a Court 
of ^ revenue in contravention of s. 99— Subsequent 
suit for partition^in a Civil Court based upon 
rights acquired under such sale — Co-sharers. — A 
Court of revenue, in execution of a decree for rent, 
sold the mortgagor’s interest in a certain house which 
had been mortgaged together with other property, and 
the sale was upheld on appeal to the Board of 
Rei enue. Subsequently the auction-purchaser at the 
sale above referred to sued in a Civil Court for parti- 
tion of the share purchased by him. Held that the 
co-sharers in the property in question could not dis- 
piite the validity of the sale, notwithstanding that the 
decree and the sale in pursuance thereof were in 
direct violation of s. 99 of Act IV of 1882. Taba 
Chand V. ImdAd Husain I, D, E., 18 All., 325 

575. Decision of Revenue Court 

— Civil Procedure Code (1882), s. 13. — Azamindar 
distrained for rent under the Rent Recovery Act 
of 1865. Thereupon the tenant filed a summary suit 
under that Act in a Revenue Court, and the distraint 
W'as annulled on the ground that the zamindar had 
not tendered a proper pottah as required by s. 7. 
The zamindar now sued in the Court offhe District 
Munsif to recover the arrears of rent. Held that 
the question of the propriety of the pottah tendered 
was not res judicata. Rangatta Appa Rau ‘i>. 
Ratnam . . . I. L. E,, 20 Mad., 392 

570 ^ Decision of Collector 

under Mad. Eeg. V of 1822 when unap- 
pealed. — A case decided by a Collector under Regula- 
tion V of 1823, from whose -decision no appeal was 
made, was held to be res Judicata, and could not be 
re-opened before a Small Cause Court Judge. Hp- 
PAIAPATI Ganakata Gabu v. BAI>ATI|RaMUDU 

[2 Mad., 476 

But see Admuiam PimiAI v. Kovir, Chinna 
P iLLAi ..... 2 Mad., 22 

577. Decision as to rate of rent 

— Decision on agreement set up by tenant. -lu a 
suit brought in a Revenue Court by a landlord 
against bis tenant to enforce acceptance of a pottah 
at certain rates, for a certain year, the tenant pleaded 
that by virtue of a special agreement he was entitled 
to hold at favourable rates, but failed to establish 
this plea, and a- decree was passed in favour of 
the landlord. The tenant then sued in the Civil 
Court to establish his right to compel the landlord to 
grant him a pottah at favourable rates for the next 
year, by virtue of the special agreement put forward 
by him in the suit in the Revenue Court. Held that 
the decision of the Revenue Court was no bar to the 
suit. Habiea Ramavyab V. Sindh Tietasami 

[I. L. R., 7 Mad., 61 

578. - Eormer suit under Madras 

Rent Recovery Act (Mad. Act VIII of 
1865) — Jurisdiction of Revenue Court — Question 
of title. — Ivi a suit for land it appeared that the 
defendant had obtained, under the Madras Rent 
Recovery Act, a judgment that the present plaintiff 
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RES JUDICATA. — conttnued, 

9 COUPE lENT COURT— con^n«ed. 

eiould atcept from him a pottah for the land in 
question and deliver to him a corresponding mnchalka 
and subsequently an order for ejectment whidi was 
executed The present pluntiff did not appear when 
the above oiders were made. The defendantrehedou 
these proceedings as constituting a bar to the present 
Suit ATefd, following Rlirtia Eamayyorv Sunder 
Ttrtasnmi, Z L R,7Mad that the decision of 
the Revenue Court w is no bar to the suit Oahqa.* 

EAJlT r KoNDIEKDDISWAMI 

[I D. E , 17 Mad , 106 

570 Decision as to fight to 

possession — Di««nitra2 of appheahon hg Cof/ec* 
tor to roue attoehment — &, the mortgagee of & 
talukhdan village, obtained a decree upon his mort 
gage against his mortgagor, the talukhdar of the 
village, under which S aUached the village The 
Collector of the district in which the attached ullage 
was situated thereupon came m under s 246 of the 


Upon '• seeking toobtain possession of the vill^e,he 


DAS , - . . 9 Bom , 205 

680. Order of Maralntdar pndcr 

'Eota.A^b'U' of TSOA— EUtct of enUr«vnn»rt* 
ffopee — A mortgager is not affected by the order of a 
IJamlitdar mule under Bcmbay Act V of 1864 
on the application of the mortgasor for possession 
subsequent to the date of the mortgage KBiBn^ASi 
liABAVAK e OoTiSD Buabeab 9 Bom , 275 

SSL Dismissal of suit by Mam> 

latdar on the merits— Posse** rg *utt m Jfam* 
laftliT^e Covrl — Sabieqaeet t-xl \n C*rtl Court 
under t 0 of tbe Speajie Relief Act Cl of I877J — 
3/amfofd(ir»’ Act ( hom Acf IXi of 157^^, * 78— 
Sp’cifie Relief Act (1 of tS77Ji t 9 — A pos5e»*ory 


tiff’s cUun was re* ysrficafff. and (hat th- AfamUt* 
dar’a decree barred the second suit Held that, 
having regard to s. 18 of the itsmlatdars’ Cosrts 


EES JTTDICATA— -continued. 

9 COilPETENT COURT— eonctuded. 

Act (Bom Act III of 1876), the Kasilatdar’s decision 
was not conclusive, and that the pUintiff was entitled 
to bring the second suit under s 9 of the bpecjfic 
Relief Act RAitcnANBEA Baisji PnAoris r Nab- 
sikhachabta YEDunATnAcaABTA Katti 

[L L E , 24 Bom , 251 

682 Decision of Revenue Court 

as to landholder’s title— Cteit Procedure Code, 
e. 13 — Sladra* Rent Recoterv Act, « 9 —In a 
summary suit hied by a Undlord mramst bis tenant 
m the Court of the Deputy Collector under the 
Madras Rent Recovery Act s 9, to enforce acceptauee 
of ft pottah by the defendant, it appeared that, >n 
a former suit uetween the sa ne parties in the same 
Court, it had been decided that the defendant was the 
ptaintiiTs tenant and as such bound to accept a 
pottah from him m respect of the land m question lu 
the present suit Held that the defendant was not 
entitled in the present suit to dispute the plaintiff’s 
title since the former dectsim constituted it r** 
judtcata. VEVZATACnALAVATl r KrisH'ia 

[1.L R, 13 Mad, 237 

((Q CBI«I^At. COIBTS. 

663 - ■ ■ -Decision of Criminal Court 

Cttil Procedure Code, IB77, e 13 — Out! by 
Rtodtt fnther for eompeneafton for the lote of ht* 
daughier’t teriieet in comtqvence of her atdurtxon 
— Compeninfion foi code o/proserufm^ aMu tor, 
— A Dindu sued for compensation for the loss of liis 
daughter’s services in consequence of her abduction by 
the defendant and for the costs incurred by lam in 
prosecuting tbc defendant CTiminallj for such nbduc* 
tion The defeniUut w *8 convieteil on such prosectf- 
(lon. Held that the decision of the Criminal Court 
did not operate onder a 13 of Act \ of 1977 to bsr 
the determination in such auitof thequtslion whether 
tbc defendant had or had not abducted tho ptaintiiT's 
daughter Rah Lai r. Tuia l ah 

[L L. E , 4 AIL, 07 

684, CQTi.vtctloa iti ecuuinoJ 

COSO —^ntsejufftf cinf evil J r rfOrTiiye' — Tb® 
conviction m acriminalcaseisiiotconrlnsirccvidcnre 
II acivil suit for damages in respect (o the same act* 
BiSBOVATH ^EOOY r. UOUO OOQIBO >coor 

{5 W, R.. 27 

685 Decision as to validity of 

document In criminal case— ■S«'’ie7»e»r*«jr »>• 
C*tif Court —A Civil Ciurt is n t bound by ft 
Magistrate’s view of the genuineness of a document. 
NltTYABOVn SOBUAU t KaSUEEVATII NtAteVKAH 

(6W.B..2a 

Juaarr MieasB r BasooLall 

IGTV.E., Cr., 60 
OoHANiTU Rot Chowduby r. P,aoiioovat« 
Mimn 

[Manili., 43 : ■W. It, r. B , 10 : 1 Hay. 75 

10 RELIEF ROr ORARTID 

680 Dismissal of suit TTltbout 

leave to bring fresh suit— Cirff Procedure 
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EES 3V-D1CATA— continued. 

;^ 10 , BELIEF NOT GEANTED — continued, 
‘Code, s. 873— Withdrawal of Expl. Ill of 

s, 13 of tlie Civil Procedure Code contemplates a 
decree wliich does not expressly grant the relief 
claimed : the termination of a suit by the plaintiff 
being allowed to withdraw it, without leave to bring a 
fresh one, is not a bnv, under expl. Ill, to a subse- 
quent suit in which the same matter is in issue. 
Kamini Kant Bor v. Bam Nath CnucKEEimTir 

[I. Ii. E., 21 Calc., 285 

687. — Eefusal to give relief not 

claimed in plaint — Siitseguent suiljor possession 
of the land not claimed — Civil procedure Code, 
1S59, s. 2.— A. B instituted a suit against V B io 
reco^r possession of one-half of a field. S N and 
li A, on their application, wore made plaintiffs in 
that suit, but no alteration in the amount cither of 
stamp or claim was made iu the plaint. The Prin- 
cipal Sudder Ameen awarded to A B onc-fourth of 
the field, and to S If and B A couioiutly he awarded 
one-fourth, but as to the remaining one-half he passed 
uo decree, as it had uot been claimed in the plaint, 
ij If and B A’ thereupon filed a fresh suit to recover 
possession of their remaining onc-fourth of the field, 
and the Principal Sudder Amocu passed a dea’ce in 
their favour. This decree was confirmed by the J oiut 
Judge. Btcld that the decrees of the lower Courts 
were envueons, and that the claim of the plaintiffs 
was barred by the provisions of s, 2 of the Civil 
Procedure Code, but leai'e was granted to them to 
apply to the Court below for a review of the decree 
passed in the fomer suit. Vtasbay Baiaoi v. 
Stjb'haji Nabatak . . 5 Bom., A . C., 173 

588. — Plaint in former suit. De- 

scription of property in— Variance heticeen 
tody of plaint and schedule. — The father of the ap- 
pellant obtained a decree against G’s widow and bis 
reversionary heirs, who bad intervened in the suit, for 
possession of property mortgaged by the nidow. In 
the schedule annexed to the plaint the mortgaged 
property was described as “ Mouzab B, usli withdak- 
hili,”— that is, Mouzab B K and Mouzah M B,— but 
iu the tody of the plaint it was dcsciibecl simply 
as “Mouzah B.” On the death of plaintiff in that 

• suit, the reversionary heirs of G sued the appellant 
for an adindication of their right to 16 annas of 
Mouzah M B, and it was found that Mouzahs B K and 
M B were not usli with dakhili, hut distinct mouzahs, 
and that the mortgage-deed did not include Mouzah 
MB. jffeZd,- affirming the judgment of the High 
. Court, that in the first suit the Court was called on 
to adjudicate upon the property as described in the 
body of the plaint, and not as described in • the 
schedule annexed thereto, and that the' question in 
the latter suit was therefore not res judicata, Het 
Nabain Singh ®. Bam Peeshad Singh 

[7 C. L. B., 404 

589. Eefusal to decide question- 

of title — Beference of party to another suit. — In 
a suit between A and li a question of title was raised 
and decided in B’s favour in the Court of first in- 
stance, but on appeal the Judge refused' to go into it, 
saying that B might bring a fresh suit. Held that a 


EES JUDICATA- — continued. 

I 10. BELIEF NOT 6BANTED— 

j subsequent suit by B raising the same question' was 
I not barred as reiywrftcnZa. Waisony.Colltciorof- 
Majshahye,3 B: L.B.,JP. C., 48 : 12 W. C„ 
43, cited and distinguished, Emamoodeen Sbow- 
BAGHHE V. Fbtteh All . 3 C. L. E., 447 

590. — Suit to determine issue 

left Untried Ly Judge — Fresh syif, —A fresh 
suit will not lie to determine an issue left untried by 
the J ndge. The plaintiff’ s remedy, where such is the 
case, should be by special appeal to the High Court. 
JtJGGESSTJR NdnDEE v , CHTJNDEB GoBINB SlNGH 

[8 W. E., 524 

681 , Declaratory decree— CirtZ 

Procedure Code, s. 13 — Maintenance suit, Decree in 
— Annual payments,— A Hindu widow obtained a 
decree in 1876 which provided that she should receive 
future_maintenauec annually at a certain rate, but did 
not specify any date on which it should become due. 

In 1887 she filed the present suit claiming arrears of 
maintenance at the rate fixed in the decree of 1876. 
Meld ihat the suit did not lie. Sabhanaiha v. 
LaJcshmi, I. L. It., 7 Mad., 30. distinguished. Ven- 
KANNA r. Aitamma . I. L. E., 12 Mad., 183 v'' 

'■ 592. Issue advisedly left unde- 

cided in former suit.— In 1878 4, as the auction- - 
"“purchaser of a talnkh, sued 35 persons for possession 
of a part of this talnkh. In this suit the issues 
raised were— (I-) whethei- A had purchased the whole 
talukh, or an 8-anna share of the right, title, and 
interest of the judgment-debtors therein ; (3; as to the 
correctness of the I oundaries of the talukh as given 
in the plaint. The Court held that A had purchased 
the right, title, and interest cf the judgment-debtors 
in t])e talukh, and as it appeared that some cf the 
defendants were not judgment-debtors, and as it did ^ 
not appear what portions of the talnkh were held by 
the several defendants, the lower Appellate Court 
dismissed the suit, with liberty to the plaintiff tobring 
a fresh suit within the proper time. In 1880 -A 
brought a fresh suit against 16 of the same defendants- 
and 19 others for possession of a portion of the same 
talnkh. The issues raised were— (1) whether the suit 
was barred under s. 13 of the Code; (2) whether A 
had purchased the whole or a portion of the talukh ; 

(3) whether the defendants were in jmssession of all 
the disputed land, and, if not, what portions of the 
talukh -were held by the several defendants ; (4) asto' 
the correctness of the boundaries of the talukh. The 
Mnnsif held that the suit was not barred, and ou the 
merits'^gave A a decree. The'Subordinate Judge held - 
that the suit wgs barred, and refused to go into the 
merits. Meld that the question whether- A had 
purchased the whole or only a portion of the talukh 
was res judicata, but that the question as to what 
lands A was entitled to. by virtue of bis purchase 
having been left undecided in the former suit, A was 
entitled to a decision on that point, ^ Bam Chaban 
Bhhabdab V. Eeaztomn . I. D. B.,'10 Calc., 856 

593 , - Judgment in former suit 

appealed from — Stay of execution pending ay- 
peal — Fteeiew. — Meld that a former judgment by a 
Court of competent jurisdiction upon the same cause 
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JUDICATA— 

10 BELIEF NOT GBANTED— 
of actio I ^aB coticlusive between the satae parties m 
a Bubeequent suit brought m another Court noiwith 
standing the pendency of an appeal against it but 
that the Judge passing a decree in thesubaequentauit 
might upon application made to him and security 
helng gii ea stay the executiCm of it until the appeal 
in the former suit was decided and m ght if the 
decree in the former euit was reversed entertain an 
application for the review of his own decision in the 
subsequent suit Buieiuau Natextilam • Gejabat 
MEECANTn.E AagociATiOK 4 Bom, A C,8l 
B04 Affirming judgnaent m 


595 Decision on issue not after 


mmed cannot be rc opened on a second special appeal 
ScSEAVIl siir Bahiui V Bsatakbat cm Akanc 
BAT 1 Som , 273 

500 Omission to appeal against 

adverse decision in one 8Uit-Ctc»e l roetdure 
Code (ActSIf oflf)S^J,e 13—'Eff‘eeloJomt$iton 
on dectiion in appeal in aiioMer — The decison 
of an issue lu one of two suits tried together which is 
not appealed against cannot be treated as nejudi 
cala so far as the same issue is concerned m an 
appeal from the decision in the other suit A, a ticca 
dar sued B for rent in respect of a bolding m the 
ticca In tl at suit B pleaded that he was a partner 
of A in the ticca transaction and that no rent was 
doc from him m consequence thereof B then sned 
A for an account of tho partners! ip In the same 
transaction and A m that suit denied the partner 
Bhip Both suits were heard together byllicMnnsif, 


against and hiving become binding Held that 
8 13 of tho Coilc of Civil Procedure did »iot apply, 
and that the question was natrti judteafa fbcrc 
was no bar at the time the issue was tried anti dc 
cidcd by the Jluntif and the Appellate Court was 
bound to decide tl c appeal upo i the evidence 
Ancri Majid T JEWNAEAih Matho 

[I L R,ie Calc, 233 

507 Suit for possession and 

mesnoproflts— Cinl Broeedure Code (Act X/J 
ofli>S2j i* J3 211 244~Deereeforpotittttonaitd 
mesne profits vp to date of »bi<— <S< p3ro<e *ai< for 


BBS JUDICATA— eoa^inaeif 

10 BELIEF NOT GRANTED— eontinard 
tuhsequent mesne profit — lu a suit for recoiery of 
jossessioQ and mesne piofits the Court has power 
under s 211 of the Cnil ircccdure Code either to 
award mesne prefits up to the date of the mstitutton 
of the suit or up to the date of delivery of jossission 
And where a decree for pt ssessiou is silent as regards 
mesne profits which have accrued between the date 
of the iQstitut on of the suit and delivery of posses 
sion a separate suit will lie for such subsequent 
mesne profits ss 13 an [ 244 of tho Code being 
no bar to it 3adi<tca Btffai t d amatinya i tlfa*, 
L £,2 1 A 249 IS £ L B 3SS raKhafvddtn 
Mahomed As’ton Choicdhrp v Ofcial Trvttee of 
Bengal ’ - t » t, lye 

Bojnath 
Pratup 
F B,1 

CAoitdA ■ 

A C J 

SECBEIABV OE felATB TOR IMDIA 

[I L R , 17 Calc , 008 

608 — Civil Iroetditre 

Code, St IS 211 24l—ClamastOKhieh)u gment 
«• silent Mesne p ojtts subseguent to suit —la a 
suit for the paitition of the zamindari the ] lai itiffs 
asked (inter aha fvr ten years past prutitssud 
for sabsequent profits ihe Jud^o passed a decree 
for partition in which mesne proUts for three 
years prior to the suit wtre dccrreil to tho plaintiffs 


pill, Vi It vut u u I ut buj I.II lu >. 0 M as 
omitted to provide for snbs queut m sne pro&ti 
The plaintiffs instituted the pnscut suit to recover 
from the defendants mesne ] rollts from the date 
of the above suit Held that the plaintiffs claim, 
so far as concerned menne profits, accruid since the 
decree in the former suit was not ret yndicata and 
the suit to that eztont was uot { rc eluded by the Civil 
Pioccdme Code i 13 ItAUAunAU&A r Jaoax 
KATOA I L B , 14 £Iud • 028 

500 Fz parte decree 

for posteiiion without tnenlton of mesne profile—' 
Sulaequeni «Hit fur same mesne profits oni for 
subsequent mesne proJits~Ctttl iroi.edu e Code 
(Act XIV oj lhS2),s J3— A suit was instituted 
for recovery of pcssiis on and for nicsnc j rofits An 
er parte decree for possrssi n only was it ail» but 
tl at decree Was sd nt as rcgardcit l! e m sue profits 
Subsequently a second suit was Instituted for tl c same 
mesne profits at well as for mcsin. pr fils for a subse- 
quent pirjod Jleld that the claim f r n c-*! t } n>» 
fits prior to the institution cf tic first suit was 
barred under i 13 of tie Civil lioctdurc Code 
Jm> Das Oswal v Dduoa I rusiun AcatcAUt 
II li. It. 31 cala, 253 

800 — — — C»rt/ / roerdu*^ 

Cone s 15 expl ill— Suit for posiestiou of 
laud and mesne prof ts past and future- Futue* 
snesNe profits not graultd—Sulseqeeei v«it fo^ 
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EES JUDICATA— con^tttwe<?. 

10. RELIEF NOT GBANTED-coni'twredf. 

I 

such -future mesne profits. — Seld that, whore a 
suit has hcon brought for possession of immove- 
able property and for mesne profits both before 
and after suit, the mere omission of the Court to 
adjridicate upon the claim for future mesne profits 
W'iil not, by reason of s. 13, expl. Ill, of the Code 
of Civil Procedurb, operate as a bar to a subsequent 
suit for mesne profits accruing due after the institu- 
tion of the former suit. Mon Mohun SirJear v, Si-o e- 
tary of State for India, 1. L 2i„ 17. Calc., 968, 
followed. Jiban Das Osteal v. Durga Dershad 
Adliilcari, I. L, R., 21 Calc,, 252; Pratab Chandra 
Puma V. Swarnamayi, d R. L. R., A. C., 113-, Jidius 
\. Bishop of Oxford, L. R., 5 Ap. Cas,,2l4s In 
re Baker, L. R.,44 Ch. D.,262; Bhivraw. Silaratn, 
I. L. R., 19 Bom , 532; and ThyilaKandi Ummatha v. 
Thyila Kandx C/ieria iCunhamed, I. L. R.,4 Mad., 
308, referred to. llnmahhadra v, Jayannatha, I. L. 
R., 14 Mad., 32S. discussed. Narain Das v. Khan 
Singh, Weekly Notes, All., 1884, p. 159, overruled. 
Ratu Dataii V. Madan Mohan Lan 

[I. L, R., 21 All., 425 

601. Dismissal of application 

to set aside ex-parte decree and sale in exe- 
cution on ground of fraud Right to bring suit 
for same purpose without appealing against order 
— Bffect of not appealing against an appealable 
order — Civil Procedure Code ('1'-<82J, ss. 13, 108, 
244, and 311. — The plaintiff, having applied unsuc- 
cessfully under ss, 108 and 311 of the Civil Pro- 
cedure Code to set aside an ex-parfe decree against him 
and the sale of his property in execution thereof 
on the ground of fraud, and without pr<!ferring 
an appeal against the order rejecting his said appli- 
cation under s. 108 of the Code, instituted this 
suit praying for the same relief; The Suliordinate 
Judge dismissed the suit as not maintainable. Held 
that''snch a suit was maintainable, and that'ss. 13 
and 244. of the Civil Procedure Code were no bar 
thereto. The facts that his application under s. 108 
was unsuccessful, and that he did not appeal aecainst 
the order rejecting that application, did not dis- 
entitle him from prosecuting his remedy by suit on 
the ground of fraud. Abdul Mazumdar v. Mahomed 
Q-azi Chowdhry, I, L. R., 21 Calc., 605, approved. 
Bbeld also that, when there is an appeal against 
a -decision, the iffect of not appealing is that the 
decision holds good for what it is worth ; so far 
as concerns any other modes of relief available, 
tbe person not appealing is in no worse position 
tban if he bad appealed and failed. ' Raj Kishen 
Mookerjee v. Mod/ioo Soodun Mundle, l7 W. li., 
413, distinsfuished. Pean Nath Rot v. Mohesh 
Chandea Moitea . I. L. B., 24 Calc., 548 

602. — __ Dismissal of application 

to set aside ex-parte decree as barred by 
limitation — Suit to set it aside as obtained by 
fraud — Civil Procedure Code (1892), s. ISO and 
s, 13. — An ex-parfe decree was passed against a de- 
fendant. The defendant jn :gment-debtor applied 
under s. 108 of tbe Code of Civil Procedure to have 
such ex-parte decree set aside, but bis application was 


[ RES JUDICATA — continued. 

10. RELIEF NOT GRANTED — continued. 

dismissed as barred by limitation, BLeld that the de- 
fendant was not thereafter precluded from bringing 
a suit to set aside the ex-parte decree as having been 
obtained by fraud. Pran Nath Roy v. hohesh 
Chandra Moitra, I. L. R„ 24 Calc., 546, followed. 
Dwabka Peasab V, Daoehoman Das 

[I, L. E., 21 All,, 289 

603. Point decided by lower 

Court, but not dealt with, on appeal— Iw«e 
as to enhancement of rent — Subsequent suit for 
enhancement. — In a suit for enhancement of rent, 
the Munsif found that the service of notice -was 
Eutlicient, but that the rent could not be enhanced. 
On appeal, the District Judge found that the service 
was insufficient, and dismissed the suit, expressly 
declining to consider the question whether the rent 
was cnhanccable. In a subsequent suit for enhance- 
ment by the same plaintiff against the same defen- 
dant, the Munsif found that no sufficient ground for 
enhancement had been made out, and dismissed the 
suit. On appeal, the District J udge agreed with the 
Munsif on this point, and held also that the decision 
of the Munsif in the first suit, that the reut could 
not be eubanced, was res judicata. Held that, 
where the decision of a lower Court is appealed to a 
superior tribunal, which for any reason docs not think 
fit to decide tbe matter, tbe question is left opeu, and 
is -not res judicata. Chhnbee Coomae Mit’SERV. ■ 
Sib Shnbaei Dassee 

[1. D, R., 8 Calc., 631: 11 C. L. B., 22 

604. BjSect of appealing against 

a, judgment— Civil Procedure Codes ( n-i Fill 
of 1859, s. 2; Act X of 1977, s. 13, expL 4)—Title 
— Trespass— Damages.— When the judgment of a 
Court of first instance upon a particular issue is 
appealed against, that judgment ceases to be re-y./wfii- 
cata, and becomes res sub judioe ; and if tbe Appel- 
late t. ourt declines to decide that issuo, and disposes 
of tb*. Case <n otlnr grouiidN, tbe judgment o. the 
fir-t Court upon ihat issue is no more a bar t. a 
future suit thin it would be if that judgment had - 
been reversed by the Coui't of Appeal. Kiltaeh v. 
Nutaeh . . . I. L. B., 6 Bom., ilO 

605. ^ ^ — TSfBot of judg- 

ment pending appeal — Dismissal of appeal for want 
of prosecution. — The plaintiff sued to recover two 
vi lages from the defendants, claiming lit e frmu G, 
the purchaser. 'Jf*® defendant alleged that her 
husband, not C, was the purchaser. This question 
was determined in a former suit, in which the pre- 
sent first defendant was plaintiff, and the present 
plaintiff defendant, in favour of the present plaintiff, 
by thf Civil >1 udge, and the decision was confirmed 
on appeal by the Sudder Court. An appeal to Her 
Majesty in Council was dismissed for want of prose- 
cuti n. Seld that the matter in issue was res 
judicata. Queers — Whether the former judgment 
could be deemed conclusive whilst an appeal was 
pending, Kaeeaeeapttdi Sueieanaeatanabazh 

Gaeh V. Cheleamkubi Cheebamma 5 Mad., 17o 
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EtEiS JUDIC ATA— Ponfiflttfii? 

10 BELIEF LOT GRAFTED— eonc?«rfed 

500 Decision, on a poiatoflaw 

subsequently disapproved of by a Full 
Bench — Smt at fo tame subjtfl maittr — Where & 
Division Bench of the High Court decided as ^pomt 
of law, that a pr perty had not passed under b cct 
tun deed of sale and subsegnently the dec ston on 
that point of law was in at o hrr case disappr \cd of 
by a lull Bench the decision of the Di laion Bench 
(where the same plaintiff has again sued to i^covec 
the sam property, relyi g on the same deed of sale) 
18 10 less a res jvdicata because it may have been 
founded on a erronioua new of the law or a view 
of the law which a lull Bench has euhscquently dis 
approied liowaiKoEBt Audh Koeb 

[L L R, 10 Calc , 1087 
lollowed m Bai CnoHS tiDOSB t Komto 
Mohok Dctta CnADDmjEi 1 C W. N , 667 
Same case on review I L B , 25 Calc., 571 
C2 C W N , 287 

11 PRIVATE RIGHTS 

0 Q 7 Prescriptive right 

Trocedurt Cede ( JT aj Ihll) a 13 expt 5 — 
Espl 6 of 8 13 of Act K of 18 7 nly applies 
to cases where several different persons claim an 
easement or other right under one common title, 
—as for instance where the lu) abitants of a village 
claim by custom a ruht of pasturage ov cc the same 
tract if Und, or to take wat r from the tamo 
spring os well Where therefore A, m defcndinc 
a suit b ou^ t asainat him by P to h ne it declared 


suit and B Bit up the judgment in the suit between 
biniBclI and A as a bar t > the suit, — Held that tho 
Ti^lit clalmel by C not being one which he and 


r Gopai Chp:»dbk Dctt 

[I L, B , 6 Cflle , 49 • 6 C L B , 643 

608 J! iffht to vte of 

«ro/<r — Decifio* tn former decision to a 

former case, in which n mere question as to the use 
of the water in a water <onr e arose, eannot operate 
as res Jttdieala in a subsequent ess ■ in wMch the 
subject matter is whether the defendants have the 
right of throwing up an ctnbankme t and obitmetmg 
tho water way Mesuonew Si’»Qn e Awritwatk 
C nowDUET . W. B., 1864, 107 

600 — Ctril Troef 

dure Code IS59 t 2— Sait on same cause of <rc- 
fio« — Suit to oblain myAf of way — Where b suit 


EES JUDICATA— eoneI«i«f 

11 PRIVATE RIGHTS— conefufei 
for r^ht of way was once thrown out on the specific 
gr ubd that according topi miiffg own statrment, 
the road in suit was a public o e, and that the Court 
had no jurisdiction —Ilel t tlut, as tho real cause of 
action — namely the obstruction of the road — was not 
decided in the first trial s 2of the Code of Civil 
Procedure did not bar a second suit for the removal 
of the obstruction Lubbeu Moveie r Bobaudt 
SiBDAE 25 W. B., 208 

610 Bight to fees for beredi 

tary services —Decifiyn m former saU — In an 
action to rec re fe^s claimed for services as an 
hereditary fa i llv and village prie«t it appeared that 
a deceased brother of th plaintiff had recovered 
judgment gainst one of the dcfcudvnts and others 
in an acti n for siunilar fees Held that the former 


811 Right to receive honours 

as priest of temple— RivA/ de tied xnjormer 
«tfif — PlamtiQ sued to establish his right to receive 
certain honours in a temple ut appertaining to Iiii 
office of offiiiating priest ot the te i pie and to recover 
da ages for the invasion of his n^ht In a f rmcr 
suit between the predecessor aud the plaintiff and 
the first defendant the claim to sit at the ri^ht tide 
of the idol at festivals was admitted but the rieht to 
receive a cake on the same occasion was disallowed. 
Held that the el im of the plaintiff so far as it 
sookht to establish the plaintiffs ri^ht was ret 
jndicala AUCOAICAU bRIHlTASA UixsiiAtriu c 
UOATAOI&t A'«ANTnA t-OAULD 4 Hffudn 849 

612 Bight to wnter for Irriga- 

tion — Citit procedure Code Ii>S2 a I3 expl A — 
in li**! 4 sued B, 0, and others for iiiina..cs 
for tl e loss of bis crops by the dii crsi n of a water* 
channel by the def ndauts d cltimed a right com 
mou to himself and other raiyats of his village to 
Use the water daring the day time uu ter an arrange* 
meat by which B C and the olhir dcfinihints in 
the suit were e titled to use the water during the 
nighttime In ISiS 4 and four other miyatv, not 
parties to the former sui*^, sued B C and thirteen 
others nut parti ■ to the formir suit for a decree 
declaring that the plaintiffs wen. ciilillcd to the 
eicluwvc use of the water m the chaniitl by dav 
The lower C nrts h 1 1 tliat the suit was barred by 
a. 13 of the Code of Civil rrocedatc Held that, 
as between the pUiutiff* other than 4 and thedefen* 
iliDts and ns between 4 and the defendants o her 
than h and C, the suit was not barred by s. 13 of 
the Code of CTinl I’roccdurc IuawasotI c Mc* 
IriAPfA D h B., 8 Alsd., 496 


BBS NULDIUB 

See CnJ«i5Ai lIjsivrnorBUTtov. 

[l.Ij.B.,UMad., 145 
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SSTITUTION OP CONJUGAL 

EIGHTS — contxnufd 

, — Suit for reHilu' 

t 5y Hlahonedan lefore payment of dcver —A 
wil n t he by a Mahomcdan to enforce tha 
itn of his 'vifc to his Louse, e\en after consumma 
1 w ith consent, until her dower (prompt) has been 
d Abdool SnttKKOAB v Raheeu ooir sissA 
[e N. "W , 94 


5ui< hy ilahomt* 


st, under the imperative nords of a IS, Regulation 
of 1793, and the nature of the thing, be deter 
led according to the principles of llabomedan 
. JUDoovATir Bobe t SDnlf8co^tssA BEocru 
ZBOOB RttHEEJI t SaUilSOOKlBSA ^EO-CM 

[8 "W. R , P. C , 3 ; 11 Hoore’e I A , B61 

1 Httidxi hushant 

leri to Chrisliantty - A Hindu husband who has 
n repudiated hy his wife on his Conversion to 
ristianity cannot me for the restitution of conjo 
societj. Mtrenoo r AazoOK Satioo 

[5 W. B , 235 

r — Va^oweJan con* 

fed fo C^rttUantiu — lyefflife— That where per* 
s'of Mahoaiediu faith are married according to 
Jlahomedan law, and either party becomes a enn* 
t to CbritUsDity, a claini for restitution of conju 
rights cannot be supported ZuBUBoPaT KbaS 
H18 wiEB . 2N.W,370 

B Right to decree— 

npleii except one ceremony lehtcA trould iate 
ere t tfaiut oy «fo«ian ae to caste ~ IVhcrc a man 
o had been married to a vomsn, but had failed 
go through the second ceremony, Without 
icb/ aceordinc to the customs of lus caste, the 
man would have been dtfiled had he obtained 


0. — Custom as to child 

ie litiny apart from hushani till p^lerty — 


iilc such contingency had nt t happened, m’ref using 
order such a wife to go to her hnsUnd, although 
c inamago was aalid Susrosn Ram Doss v. 
EUC rATTCCK . . . 23^. B,,22 


RESTITUTION OP CONJUGAL 

RIGHTS— continuccf. 

10 — Ayreenenl to 

separate. Suit to set aside— Consent oj wife — ^Vhere 
ahnsband and wife (Hindus) thirteen years previ- 
ously had agreed to separate, the husband having 
treated hw a ifc w ith cruelty, and Lept his sister-m- 
lawas his mistriss ard was still so keeping her at 
the date of the institution of the suibsud, further, 
had not contributed to the maintenance of his wife 
dunngtbe period of the sepiralion, — i/e/d that the 
husband was not entitled, without his wife’s cousent, 
to have that agreitaent set aside or to insist upen 
lestituticu of conjugal rights JJcOLA e huvuT 

C4 N W , 109 

11 — hustand and 

wife — 6oi/ hy a I uthanJ-—2darrtaye duriny wifi’s 
infancy — Ifon-consuiimaittn of marrtaye — bpectjle 
performance of contract of Mirmoye tna re m 
fancy— Hindu law — Poterty of husband— A, a 


where A \ititcd from time to time Ihc mamage 
was not coneummatid. Eleven yeavs after the 
marriage, — vtr, in lf-84,— the husband called npon 
the wife to go to his house and li\e with him, and 
she rtf sed He thereupon brought the prrstnt suit, 
praying for restitution tf ronyucal rights, and that 
the defendant might be ordered to take up her re- 
sidence with him Held that the suit was i ot mam 
tamable. Dadaji Bbieaji r Rbkiimabai 

[I L. B., 0 Bom., 520 

Held on appeal, reversing the decree, that the suit 
was maintainable, and tbal the ease should be re- 
manded for a decision on the merits Dauaji Bai- 
EAJir Rukbaiabai 1 L. R., 10 Bom , 801 

13. Plea of impossi’ 

hlity <f sexual intercourse— Legal defences to suit 
Jor reslilnltt-n — Ihscrelionof Judge to rrjusedeciee 
except when legal plea if prored— Husband and 
wife —A pica by a wife thnt sexual lutcrcoursc with 
her }S impossible owing to her incurabie disraSL or 
physical malformation is not m itself a good defence 
to a snit by the husband for restitution of c< iijugal 
rights A Judge has no «li crctioti to refuse a decree 
for restitution of coujupsl rights fir othir causes 
than tlioso which in law justify a wife from refusing 
to ntum to live with her husland, and he carcot 
abstain from passing a dterte in fat mr of a plain- 
tiff s( ousr, breaujo he considers that it would not be 
f r the benefit of either side that the decree should bo 
granted Dadojx a, Lulbrnahai, 1 L. R , 10 
Horn , SOI, followed \\ litre therefore the lower 
Aipelate Court found tiat there was no cruelty, 
but that the suit wos brought by the busli-and as a 
counter nove to ilcfcat thcglaim ot hiswife for se- 
parate maiutcnance, and a c<nsidCTabIe time after 
she hod ceased to live lu his I ousc, and because on 
the last occasion when she returned to live with 
him s^ left the Itouse crying, — Held that these 
circnmttaneea were not sufiicicnt in law to justify 
the Conrt m refes ug the husband's claim for 
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OOKJOSAl 

■Mpj” ri;ss“‘ i; eSs 

TT ' j „ . I Snshand and tuife 

■-Hindu laio- Suit ly Hindu husband out if 
caste at Ume of smt~j)ecree for restitution coi 
ditional on plaintiff^ s obtainmofesioration to caste 

aSunar by caste, against 
conjugal rights, it was 
1 the plaintiff, in consequence of having 

leicliis wireaud cohabited with a Mahotnedan wotnan 
(ivhom, however, he had left at the time of suit) 
had been turned out of 'caste, but that the miscon- 
duct of which he had been guilty was not of sucli 
a character as to render him liable to perpetual ex- 
communication, and upon making certain amends 
he could obtain restoration to his caste. Held that’ 
while the plaintiff was entitled to come into Court 
for the relief praj-ed, unless, in the circumstances 
above stated, the marriage had, under the Hindu 


<?*■ OOKTOSAL 


-Continued. 


«ie ground of non-paymeut. Besides the plea already 

/ these allegations were found to be 

suit Tnn•n^^\ e"’-'’ Court dismissed the 

S that, masmuch as the plaintiff had not 

his suit he had no cause of action under the provi- 

• ^ law. He/d by the^ Full 

Bench that the lower Appellate Court’s view of the 
Mahomedan law relating to conjugal rights aud the 
husbands obligation to pay dower was erroneous; 
and that the plaintiff, under the circumstances of the 
case, had a i ight to maintain the suit. Abdup Kapib 

u-Samma -. . . I.L.B.,8All,'149 


15, 


~ Mahomedan law 


law, been dissolved, the Court was bound, when 
asked to emplnying coercive process to compel 
a wife to return to her husband, not to dis- 
regard any reasonable objection she might raise to 
such process being granted, either on the ground 
' that she had been subjected before to personal injury 
or crneltv at tlie hands of her husband, or that she 
aveut in fear of one or the other, or that the husband 
was actually living in adultery with another woman, 
or that, if she resumed cohabitation or association 
with him, he being outcasted, she would herself incur 
the risk of being put out of caste. Held therefore 
that in decreeing a claim of this description a Court 
was entitled, if it .saw good reason to do so, while 
recognizing the civil rights of husband to his wife 
to put such conditions upon the enforcement of his 
rights by legal process as the circumstances of the 
case might fairly demand ; and that, applying this 
principle to the present case, ,the defendant might 
reasonably ask the Court, before compelling her re- 
turn to her husband, to make it a condition thjt he 
should first obtain his restoration to caste. , /teld 
also that,- under the Hindu law, the fact that a bus- 
band had had adulterous intercourse with' another 
woman, which had ceased at the time of suit, was not 
an answer to a claim by him for restitution of con- 
jugal rights. Paigi v- Sheonabain 
^ ” [I. L. K., 8 AIL, 78 

2 . 4 , 6 r ound for suit — iI/«/lomedCT« 

laiv — Dower— Lien of ivifefqr^ dower. — In a suit 
brought by a husband for restitution of conjugal 
rights, the piirties bein_' Sunni Mahomedans governed 
by the Hanafi law, the defendant pleaded that the 
suit was not maintainable, as the plaintiff had not 
paid her dower-debt. The plaintiff thereupon de- 
posited the whole of the dower-debt in Court. It 
appeared that the defendant’s dower had been fixed 
without any specification as to whether it was to be 
whoily or partly prompt. It also appeared that she 
had attained majority before the marriage, and that 
she had cohabited with the plaintiff for three months 
after marriage, and there was no evidence that she 
had ever demanded payment of her dower before the 
suit was filed, or that she had refused cohabitation on 


— Doioer— Prompt dower Stipulation as to resi' 
denoe.—ln a suit by a .Mabomedan husband for restitu- 
tion of conjugal rights the defendant. Ids wife, pleaded 
first that he had entered into a stipulation at the 
time of the marriage to.residc with her in the Ldusc of 
her father aud that h“ had not done so; and socondly 
that he liad not paid the exigible portion of the 
dower due to her, the marriage having been consum- 
mated, —Ab/rf as to the first point, upon the facts 
(after referring to tlie authorities, but without de* 
aiding whether a stipulation of this Mad can be valid 
in any case), that the stipubitioii relied upon was not 
a sufficient answer to the plaintiff’s claim, Held 
upon the authorities that the non-paymeiit of prompt 
dower is not a sufficient plea in b.ir of such a suit. 
Abdul Endtr v. Salima, I, L R., S All , 14.9, ap- 
proved Hamid tTKNESSA Bibi n. ZonintroDiif Sueie 

[L L. B., 17 Calc., '670 


16. 


Hindu I aw — 

husband.— A suit for 


Defence to suit—Cr&elty of 
I'estitution of conjugal rights may be maintained by n 
Hindu : but queers if the same state of circumstances 
which would jus'ify such a suit or which would be 
an answer to such a suit in the case of a European 
•would be equally so in the case of a Hindu. Where 
cruelty on the part of the husband has been condoned 
by the wife, a much smaller measure of offence would 
be sufficient to neutralize the condonation than would 
have justified the wife, in tho first instance, in scpanit 
ipg from her husband. But the act or acts consti- 
tuting the offence must be of such a nature ns (o 
give the ivife just reason to suppose that the IniBband 
13 about to renew bis former course of couduet, and 
consequently to eiifeertaln well-founded apprehension 
for her pars mal safety. JoGEKDBOjftr.vDiXz Dosssr. 

. HuEEr Doss GnoSE - 

[I. I*. B., 5 Calc., 600 ; 6 0. L. B., 06 

27 , -Defence to enit -Cruel/y of 

Itushand. - If the wife raise a dofenco - f cruelty, she 
must prove violence of such a cbai'actor ns to endanger 
or cause a reasonable apprelionsion of danger to hf 
personal health or safety. The ratio deaden it tn 
such a case considered and laid doirn, -Tnnoo KAT 
Bose v. Shtjmsooxnissa Beocm. Beztoon 

Edheeu n SnoiisooNNissABKOU-W 

£8 W.-B., P. C., 3: 11 Moore’s I. A., 051 



ihe decree m a s 


^ DIOKsT of cases. 

( :7:7 ) 

eestitutioh oe conjtioai. j 
j{", ^‘iTilYrat bj « 

Ctril Froeedure Code, 10 ^ *i,e rcsti’ution of 

cruelty 

mthia country 
IS been actual 

Zk) 0 ? ».iona.ct tofiited h,« mnl. nsH.. » 
has turned his mfe out of doors or has by some 
Binll or ill Irmlnuot comprlltd ier to ItO' O bim 

b ie 4 

jg — Suit iy *Mi6on^ 
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BESO-ITUTIOK OP OONJUGAI. 


i/Wrf(bySETO>- 
onlaftl to bo dell 

xered oser to her 

AmeebCuand ixriQ. *»u • 

CnoitTN Bshee r Amekb CniND 


[0 W. U., 105 

Order enjotnin^ 


to return ioUeharJ-Order to 


'TrW,.l>., jrr rrf.ro -In 0 .n.t for mtilut 0 ^ oI 


reniopnltlu. fconslt »pi"*t » ’ 

prison, .nil to be ilttoinins her tnra 'n * ■‘i ' 
Ke ptoptr form of detrte I. one enj mini; the trifr In 
,rt»ratohtthu.b.o.l omi the other ,o ilcIrniUnt. 


L« AiUlU , A. a/ , «vJ 
- DiroftfC— iZtBtfii 


—Where a Hindu sued his wife for 
resiitut on of conjugal rights aud the defendant 


r JOTEEBAU Eoxita I Ii B , 3 Calc , 805 

21 Declaration of nullity of 

—It 18 competent to 


marriage— Diforce Aci 
the Court m a suit for rcstitut on of conjugal rights 
toiuihe adeclaraton of nullitv of marnige tf Iho 
resrondent shows himself entitled to such relief 
Lopez r Lopez I L E., 12 Calc , 700 

22 Presumption of validity of 


marriage— Conseni of lauful yHordian— Ao»- 
yer/orwanee o/ Cfremonfei — The ceremony of 
nandimnlh or bndhishradh is not an essential of 
Hindu tnarfiage, nor uould the want of consent by 
the lawful guardian necessarily invalidate such 
mamage In a suit for restitution of coningal 
rights the fact of the celebration cf mamasehsvmc 
been fstabl shed, the presumption m the absence of 
amtbing to the contrary is that all the necessary 
complied with BBuniABtW' 
CnrWDEA KuBUOKAB r CnnKIIEA KtrBMOEiB 
23 [1. L E , 12 Calc , 140 

order- Order for dehttn. "Ef '’afory 

Held fbv JAf4«h^ T ^ ii ^0 ^nsiand. 


KmaVum t IMUAU lIOs^ElV S N. "W., 314 

KUBOOSAUOtEE llEBEE r 

Lau. Bath Hi^ser p Sdeoupb'? I’AvpEr 

^ [20W.il, 02 

Order for lodtlt/ 


20 


— Q»<r/'e— l\h tlicr the 
Conrt CAB enforce Its order on a wife to rftwm to 
her husband by pning her our lolily into her hni* 
band’s hands JcrooATii Hose r fenorsooswissA 
Bsaoit Bnricon Hoiieeu r SnrvsooaMSSA 
Beoou 

[ 8 W E,P C,D« 11 Mooro’s L A., 561 
27 ' '■ ' .Tjeen/ioii o/tff» 


f— Order /t.rf#/»pn o/in/c, on'/ againtt infer- 
Terence to frextni re'urn —Jleld that a ilccrcc for 
restitution of conjugal rights shonUl bo passed In the 
form tl at the husband is entitled to conjugal rights, 
that bis wife do ntuni to liic with him, and that 
her parents do not interfere m any manner to pro* 
vent her so doing Ham Tahci p Mapjio 

[2 Agra, lU 

Eoontni Euassama t. Jak KiiAaaAMA 

tew E,407 
Ofi/er /or return 


of wfe-Froetdwt on fa^lure to comply utlh 
order-ln snit, for resWntion of conjnsaUuhts the 
Kontfl bp ,n the form that the wife do return 


decree should be ii 


!: ‘“i* V in execution . 

a chattel Tooeeah c Jussouda 5? Arry,n nn 


2 Agra, 337 
luAMtJie V hlABOMEB Hajeedoolbait 

[3 Agra, 88 




or restitution of coniuLal riehts 

pWlIf loT.Ii. arfe„“'nt\', 1',',"“' “""'■‘"S tt» 
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BESTITUTIOTf OP CONJUGAL 

EIGHTS — cunlinucd. 

rcstitiiHo’i of coojngal rigbls, PPBSnoTA5iDAS ^lA- 
KiCKiiAri r. Baimani . I. L. B,, 21 Bom., 610 

13. Uttsland and wife 

— Hindu law Sin'/ It/ Hindu /lus/wnd out of 
casfe at iima of suif — Decree for res/i/utiou cou' 
ditional on plnin/iJTe oh/atnin'i rexfora/ion /oeasle. 

■ — In n suit by a Ilindii, a Sunar by caslo, against 
liis wife for restitution of con-jugal rights, it was 
found that the plaiutiff, in consequence of having 
left his nife and cohabited uith a IMuhotncdan woman 
(whom, however, he liad loft at the time of suit), 
had been turned out of caste, but tliat the miscon- 
duct of which he had been guilty was not of such 
a character ns to render him liable to jierpctual cx- 
comninniftition, and tipon making ccrtniti amends^ 
ho could obtain restoration to his caste. He fd Hint, 
while the plaintiff was entitled to come into Court 
for the relief ])raycd, unless, in the circumstances 
above slated, the marriage had, tinder the Hindu 
law, been dissolved, the Court was hound, when 
asked to empl>yiug coercive process to compel 
a uife to return to her husband, not to dis- 
regard any reasonaltlc objection she might i-aisc to 
such process being granted, either on the ground 
that she had been subjected before to personal injury 
or crueltv at the hands of her husband, or that she 
went in fear of one or the other or that the liusbatul 
was actually living in adultery with another woman, 
or that, if she resumed cohabitation or association 
with him, he being outcasted, she would herself incur 
the risk of being put out of aisto. Held therefore 
that in decreeing a claim of this description a Court 
was entitled, if it .saw grod reason to do so, while 
recognizing the civil rights of husband to his wife 
to put sucli conditions upon the enforcement of his 
rights by legal process as the circumstances of the 
case migiit fairly demand ; and that, applying this 
principle to the present case, the defciulunt might 
reasonably ask the Court, before compelling her re- 
turn to her husband, to make it a condition that ho 
should -first obtain his restoration to caste. Held 
also that, under the Hindu law, the fact that alms- 
band had had adulterous intercourse with another 
woman, whicli had ceased at the time of suit, was not 
an answer to a cbiim by him for restitution of con- 
jugal risrhts. Paigi v. Sueojtarain 

[I. L. R., 8 All., 78 

14:. Ground for suit — Maliomedan 

law — Dower — Lien of wife for dower , — In a suit 
brought by a husband for restitution of conjugal 
rights, the parties beinj Sunni Mahomedans governed 
by the Hanafi law, the defendant pleaded that the 
suit was not maintainable, as the plaintiff bad not 
paid her dower-debt. The plaintiff thei-eupon de- 
posited the whole of the dower-debt in Court. It 
appeared that the defendant’s dower had been fixed 
without any spbcification as to whether it was to be 
wholly or partly prompt. It also appeared that she 
had attained -majority before the marriage, and that 
she had cohabited with the plaintiff for three months 
after marriage, and there was no evidence that she 
bad ever demanded payment of her dower before the 
suit was filed, or that she ha'd refused cohabitation on 
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RESTITUTION OR CONJUGAL 
EIGHTS -con^frmed. 

the ground of non-iwymcnt. Besides the plea already 
mentioned, she also relied upon allegations of divorce 
and cruelty, but these allegations were found to be 
I untrue. The lower Appellate Court dismissed the 
I .suit, holding that, inasmuch ns the plaintiff had not 

р. iid the dower-debt at the time when ho brought 
his snit. he had no cause of action under the provi- 
sions of the fifahomedan law. Held by the Full 

j Bench tli.at the lower Appellate Court’s view of the 
; Jrnlwmcdan law relating to conjugal rights and the 
I hiishand'a obligation to pay dower was erroneous; 
j aud that the plaintiff, under the circumstances of the 

с. asc, had a i ight to maintain the suit. A-bctti, Kadie 

r. SALurA '. . . L L, R,, 8 All., 149 

I 

15. Mahomedan law 

— Dower — Prompt dower —S/ipulalion as to resi- 
dence, — In a snit by a .Mahomedan husband for restitu- 
tion of conjugal rights the defendant, his wife, pleaded 
first that he had entered into a stipulation at the 
time of the marriage to .reside with her in the house of 
her father and that Im Lad not done so ; and secondly 
tliat ho had not paid the exigible portion of the 
dower due to her, the marriage having been consum- 
mated, —iZe’/rf as to the first point, upon the facts 
(after referring to the authorities, but without de- 
ciding whether a stipulation of this kind can be valid 
in any case), that the stipnhition relied upon was not 
a siiilicicnt answer to the plaintiff’s claim. Held 
upon the authorities that the non-payment of prompt 
dower is nob a sufiicient plea in b.ir of such a suit. 
Ahdul Kadir v. Salima, J, L P., S Ail , i49, ap- 
proved JlAUfDUNlfEBSA Bim V. ZoHinUDDIN ShEIJC 

[I. L. R., 17 Calc.,'670 

16. Hindu I aw — 

Defence to .suit— Cruel ft/ of husland. — A suit for 
restitution of conjugal rights may lie maintained by a 
Hindu : but queere if the same state of circumstances 
which would jus'ify such a suit or which would be 
an answer to such a suit in the case of a European 
would be equally so in the case of a Hindu. IVhere 
cruelty oa the part of the husband has been condoned 
by the wife, a much smaller measure of offence would 
be sufficient to neutralize the condonation than would 
have justified the wife, iu the first instance, in separat 
ing from her husband. But the act or acts consti- 
tuting the offence must be of such a nature as to 
give the wife just reason to suppose that the husband 
is about to renew bis former course of conduct, and 
consequently to entertain well-founded apprehension 
for her pers mal safety. Jogendkontodini Dosseb 
V. Hgeev Doss Ghose 

I [I. L. R., 5 Calc., 500 : 5 C. L. R., 65 

1 17. Defence to suit - Cruelty of 

husband. — If the wife raise a defence ' f cruelty, she 
must prove violence of such a character as to endanger 
or cause a reasonable apprehension of danger to her 
I personal health or safety. The ratio deaidenti in 
' such a case considered aud laid down, Jtrnoo KATH 
' Bose v, Shttusooenissa Begum. BuziiOob 
i Buheeu n Sh:g.usooneissa Begum 
^ [8 w; B., P. 0., 3 : 11 Moore’s I. A., 551 


DIGEST OE CASES, 


( 7777 ) 


DIGEST OP CASES 


( 7778 ) 


restitution or conjugal 

ItIG3TS — contxnaed 

18 Sushani and 

wife Cruelly — Action for harbaunny to fe— 
Ctiil Procedure Code 1859 t 200 — Iq a suit by a 
Hindu husband against his wife for the restitution of 


violence of such a character as to endanger ptrsonal 
health or safety or whether there w the reasonable 
apprehens on of it Every person who recmes a 
married woman into his house and suffers 1 er to con 
tinue there after he has received not ce from the 


has turned his wife o t of doors or has by some 
insult or 111 treatment compelled her to leave him 
Yasitoabai t Naeatan Moheshwar Pendse 

[I L R 1 Bom , 164 
19 Suit by butband 


xrom a louinsou e u sense sum us lep usi is a ^uou 
defence Eai Peeueetae i Bbiea Kaleiatui 

[6 Bom, A C,209 

20 Dnorce— Hindu 

Zaw — Cuaiotn — Where a Hindu sued bis wife for 
restitution of conjugal rights and the defendant 
pleaded divorce it was held tl at though the Hindu 
law does not confemplate diiorce still m those dis 
tncts where it is recognized as an established custom 
it would have the force of law Kusomee Dosses 
V JoTBEBAU KoLIri^ I L R , S Calc 805 

21 Declaration of nullity of 

inarriags— Dll orre a 58 --It is competent to 

the Court in a suit for restitul on of con] gal rights 
io imke a declarat on of nullity of marriage if the 
respondent shows himself entitled to si cli rel ef 
Lopez v Lopez I D R., 12 Calc , 706 

22 HreBtutiption of -validity of 

marriage — Conaent of laifHl'y^ardian — Aon 
performance of ceremojuej — The ceremony of 
nandimukh hr bndhisl radh is not an essential of 
Hindu marfiage nor w ould the want of consent by 
the lawful guardian necessarily invalidate sneh 
mamage In a suit for restitut on of conjugal 
rights the fact of the celebration of mam^c having 
been establ shed the presumpt on in the absence of 
anitling to the contrary is that all the necessary 
ceremonies lave been compicd with iJBiitDABiPc * 
CntnmEA Kcbuokab r CntrsuBA Ecb'iobab 

[L L B , 12 Calc , 140 

23 Form of decree — Order for 

resltlufiOn — Order for reeoiery ef i tfe*a peraon — 
A Civil Court cannot pass a decree for the recovery 
of the person of a wife the proper order being for 
the TCstitut on of eo juj.al rights SlEtAniv Ac 
DIAL r TnABOOBAM DAMTTf GW R , C52 

24 Declaratory 

order— Order for <fe?ir<rj "df irije io husband — 
Pefd {by Jace'ow J,aad JlAcrntBSOB, J)that 


RESTITUTION OF CONJUGAL 

RIGHTS— coniinitfd 

the decree in a suit for restitution of conjugal nghts 
ought to he declaratory only and to he enforced m 
case of di obedience by attachment Held (by Sbtob 
Kabr 47} t1 at the wife may be ordered to be dcli 
vered over to her husband Jhotun Beebee r 
Amebe Chand 1 Ind Jur , N S , 317 

Chotps Bebee V Aueee Ceahd 

[6 W R , 105 

S5 Order enjoining 

vaif to return io husband — Order io abstom frpm 
prevent ng her return — In a suit for restitut on of 
conjugal ri hts brought against a wife and certain 
persons sail to be detaining her from her husband 
the proper form of decree is oneenj inn gthe wife to 
return to her husband and the other co defendants 
to abstain from preventing her return JaeprbE 
Khanusi « Imdad Hossein 2 N W , 814 

Kuboukamoyeb Debee r Ottnaadhpb SunsiAn 
[20 W B., 60 

LaUj Nath Misseb v Sheobttbs PAapsr 

^ [20^7 R, 92 

26 — — - — -Order for bodily 

dehrer^ of wife io husband — Whether the 
Court can enforce Its order on a wife to return to 
her husband by giiing her oicr bolily into her hus- 
band a bands JeroovATH Bcez p bsrusooKMissA 
Bbqcu Bu/loob Buheeu t Shumsoovnibsa 
Bequu 

[8 W R,, P C , 3 11 Iffoore’B I A , 6S1 

27 - ■ '■ ■ — — Execution of dt 

tree— Order for return of icife on't against infer 
Jerenee to jrexenf return —Held that a decree for 


her parents do not mteifere m any manner to pre 
vent her so doing Bam Tahue t ^Iadho 

[2 Agra, HI 

Eoobub Hhabsama r Jab Iihabsama 

law R,407 

28 Order for return 

of icife — Froeedure o» failure to compli/ Kith 
order — In a its for rcatvtution of conjugal rjgJ ts the 
decree should bo in tl e form tl at the wife do return 


IuAMUT n ilAHOMED hlAJEEHOOIXAH 

[3 Agra, 88 

20 CinZ Froeedure 

CvdefViIIoflSo9J s 200 — PerllAUKUT J — In 
a suit by a husband for restitution of conjugal rights, 
a decree that the case he decretal awarding, the 
plamtil to tale defendant as his mamctl wife,” u 
not a proper form of decree Tl e decree ma\ order 
the wife to return to her husband s protection, but 
such a decree is not one which can be enforced la 
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V 


BE STITUTIOW OF COITJUGAIi 

EIGHTS — concluded. 

tbe manner provided- by s. 200, Act VIII of 1S59, 
as being an order " for tbe performance of a parti- 
cular act.” Gatha BatiI Mistube 15 . Moohita 
Bochin Atteah Domoonee 

[14 B. L. B„ 298 : 23 W. E., 179 

30 . Execution of decree — Civil 

Prucediive Code, 1S59, s. 200, — Senile — That a 
decree for restitution of conjugal rights between 
Mabomedans or Hindus may be enforced under 
s. 200 of Act VIII of 1819. Vamonabai v. Hahatan 
Mobeshavab Panose . I. L. B., 1 Bom., 164 

31. Decree under 

Parsi Marriage and Divorce Act (XV of 1865), 
s. 36 — Enforcing decree — Civil Procedure Code, 
1859, a. 200. — A decree for restitution of conjugal 
rigbts under tbe Parsl Marriage and Divorce Act 
is enforceable only in tbe manner provided in s. .SO of 
tbe Act ; such provision is in substitution of, and not 
in addition to, tbe ordinary remedies provided by 
8. 200 of tbe Code of Civil Procedure. Aebesab 
Jahangib Pbahji v. Avabai . 9 Bom., 290 

32. ^ — Maintenance 

order obtained by a ^o^fe against husband — Sub- 
sequent decree for restitution of conjugal rights ob- 
tained by a husband— -Effect of such decree on -pre- 
vious order of maintenance — Criminal Procedure 
Code (Act X of 1882), s. 488.— A decree of a Civil 
Court for restitution of conjugal rigbts supei-sedes any 
previous order of a Magistrate for maiutenauce, if the 
wife should persist iu refusing to live wdtb her 
husband. A Magistrate ought to cancel a previous 
order of maintenance made by bim, or rather treat it 
as deteiTuined, if the wife failing to comply with tbe 
decree for restitution refuses to live vritb her husband . 
In be BtruAKiDAS . I. L, B,, 23 Bom., 484 

LOTOTEE DoOMONY V. llKHA MOOBOI 

[13 W. B., Cr., 52 


BESTITUTIOBT OP BIGHTS BY MO- 
TION. 

See Likitation Act, abt. 179 — Batdbe 
. OP Appbication— Geneeabbt, 

[I. li. B., 20 Mad., 448 

1 , Bestitution of rights by mo- 

tion wb^re tbe appellate decree does not 
mention restitution — Execution pending appeal 
of decree set aside on appeal — Civil Procedure Code 
(Act XIV of 1882), s. 5S3. — Where a decree made 
by a Court of first instance is executed pending 
an appeal, and on appeal such decree is set aside, 
tbe appellant is entitled by motion to obtain restitu- 
tion, even tbougb tbe decree of tbe Court of appeal 
is silent as to such restitution. A, the owner of 
a 15 odd pie share of certain indigo land, brought a 
suit for partition against his co-sharer B, the owner of 
the rest of the l.ancl, and obtained a decree, from 
wliicb B appealed. A, without waiting for the dis- 
posal of the appeal, executed his decree and obtained 
posscEsiou of his share, settling it with tenants. The 


EESTITUTIOH OP BIGHTS BY. 

MOTIOH — continued. 

decree was subsequently set aside on B’b appeal, 
hut no order as to restitution was made in it. Seld, 
on motion by H, that he was entitled to be put 
iuto the same position as before the partition was 
made ( i.e., joint possession with A ) and to remove 
any tenants who refused to vacate. Kohni Singh 
V. Hodding . . I. L. E., 21 Calc., 340 

2. Eestitutioa of an advantage 

obtained by virtue of a decree of Higb 
Court subsequently reversed on appeal to 
Privy Council —Cu-e'/ Procedure Code (1882), 
s. 683 — Eight of suit — Parties, Non-joinder of . — 
The holder of a decree of the High Court for costs 
assigned his rights under that decree. The assignee , 
caused his name to be brought on to tbe record as 
transferee in place of the decree-holder, and he, 
and after him his legal representative, executed the 
decree against the judgment- debtor. The decree was 
appealed to the Privy Council, but the assignee 
was nut a party to the recoi'd iu that Court. The 
Privy Council reversed the decree. Thereupon the 
successful plaintiff applied under s. 583 of the Code 
of Civil Procedure to obtain restitution from the 
representative of the assignee of the amount realized 
in execution of the decree of the High Court. Meld 
that, whether or not the amount realized by the 
assignee was recoverable by suit, it was not recoverable 
by proceedings under s. 583 of the Code, inasmuch as 
the assignee was no party to the decree of the Privy 
Council. Bhagwati Peasab v. Jamna Peasad . 

[I. L. E„ 19 AIL, 180 

3. Bestitution of benefit .obtained 

under a decree wMch is reversed iu 
appeal — Eestitidion sought by means of exectUion 
oj appellate decree against a person - not a party 
to the appeal. — Meld that appellants iu the Privy 
Council who bad, antecedently to filing their appeal 
to Her Majesty in Council, paid to the assignee 
of the decree appealed against, which was for costs 
only, the amount then payable under that decree could 
not, on succeeding iu their appeal, ‘obtain restitution, 
merely by virtue of and iu ex'ceution of the order 
of Her Majesty in Council, of the amouut so paid,, 
from the assignee when that assignee^ had been no 
party- to the appeal to Her Majesty iu Council. 
Bhagwati Prasad v. Jamna Prasad, I. L. E., 
19 All., 136, referred to. SabiQ Husain v, LabtA 
Peasad , . I. L. E., 20 AIL, 139 

4. Civil Procedure 

Code (1882), s. 583 — Interest on amount so re- 
covered. — Where, in consequence of a decree having 
been reversed on appeal, the decree-holder is entitled 
to recover under s. 583 of the Co'de of Civil Procedure 
any sum which before such decree was reversed he 
had been obliged to pay in executiou of that decree, 
such decree-holder is entitled also to i-oceive iutcrcston 
the amouut so recoverable. Eodger v. Comp- 
toir D'Escompie de Paris, L. It,, 3 P, C., 4G5 ; 
Jasivant Singh v. Dip Singh, I. L,-E., 7 All., 432; 
Ram Sahaiv.Bankof Bengal, I. L. E.,8 AIL, 262; 
Bhagioan Singh, v. Ummatul Masnain, I. L. It, 
18 All., 262 ; Ayyavyyar v. Shastram Ayyar, I. L, 
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RESTITUTION OE RIGHTS BIT 
MOTION —conclu led 

It 9 Mad, 505 and Nath Prasad v Chatarpal 
Puhe, Weeklsr Notes, All, 1883 p 8S7, referred to 
ATetoa Attar v Sanani Prasad, TFeeklif Notet, 
All , 1897 p 76 dissented from pHUi CnAND v 
SnANKAK Sabcp I L R , 20 All , 430 

6 Ctttl Procedttrt 

Code ("1832) s 583 — Interest — ifejws profits — 
Held that a person who is entitled andcr s 583 
of the Code of Civil Pio edure to the restoration 
of a benefit of which he has been depri\ed by 
reason of a decree which has been Bubseqnently 
reversed m appeal is entitled if the thing to be 
restored is money to interest for the time during 


jossessou A-ttitt UAnn t V ,^/tanKar ^sarup, t a> At , 
20 All 430 approved Haedat t IzzAr-PA lerssA 
[I L R,2l AU,X 

6. — Petition for restitution — Ctoil 

Procedure Code (ISSZJ, t 583— Property taken 
from petitxoner ly process of Court under decree 
— rct«fr«l of decree— Custody o/Mtr«i 
party— Prinexples on whtch restitution ts ordered 

Two trustees of a temple having been removed 

from office a suit was brought against them by 
the newly appointed trustees and a decree obtained 
restraining them from interfeiing with the affairs of 
the temple In accordance with that deci ee property 
of the temple was taken from them by process of the 
Court and handed to the new trustees On appeal to 


an additional trustee to the newly appointed trustees 
Held that the principle 'of the doctrine of re 
stitntion is that on the reversal of a judgment the 
law raises an obligation on the pirty to the record 
who received the benefit of the erroneous jndgment 
to make restitution to the other party for what he 
bad lost and it is tbc dutj of the Courts to enforce 
that obligation unless it Ic ibown that restitution 
would be clearly contrary to the real justice of the 
case That with refeience to the position of innocent 
third parties the role tliat a plaintiff in an action to 
recover land cannot, by his writ of restitution or 
assistance dispossess a stranger to the proceeding 
' daim of 

nt, do^’s 
ored to 
by the 
at the 

trustee who had been dispossessed must be given an 
opportunity to prove whether any and which of the 
temple properties were in liu custody ns alleged and 
whether he was deprived of such enstody under the 
decree which was reversed and whether the newl^* 
appointed tnistees acquired the custoli of them 
thereunder and that if substantiated tbc claim for 
restitutio 1 could not be successfully resisted Doba 
SAMI ATTAn V AK>.ABAMI ATTAB 

,[1. Ij. B , 23 Mad., 308 
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See Cases ttsdeb Gbatwali Tenuce 
See Cases UNDEBOEAKT—RESuiiPTioNOa 
Revocation op G&aht 
See Cases tisdee Onus oe Peooe— Re 

SUMPTION AND ASSLSSMENT 

See Cases undeb Sebtice Tenpee 
See Cases undbe Settlement 
— ferry 

See J UEisDiCTiov OP Civil Coubt — 
Febeies . B L R,Bup Vol, 630 

of jaghir by East India Company 

See Act of State 12 B L, R., 120 
[L E , I A , Sup Vol , 10 

Power of— 

Bengal TsNiNcr Act, B 10 1 

B,20 0alo,677 

1 RIGHT TO RFSUME 

1 Right to resume mokurari 

tenure —DeoiA of grantor uttAout leirs—Ju 
moiuran tenure granted in perpetuity cannot be 
resumed by the grantar even if the grantee dies 
without heirs Kiumot Baqadoob t Soonest 
Koeb , 16 W a , 649 

2 Grant m Iteu of 
maintenance — Ztmita^ion — AUhou''h a grant of a 
mokurari lease in lieu of maintenance may be re- 
■nmable by thegiautor and his heirs vet if the 
grantor or ady of h s successors receives distinct 


time of Ills own enjoyment Petamdae Baboo r 
hitoioNr SiNQH Deo I H it., 3 Cale , 703 

3 Grant in Ueu of 

maintenance — Hindu laxo— Alienation — Impariille 
estate — The mere fact of the impartibilifcy of an 


Accordingly, an ordinary mokuran lease, granted by 
a ximindar of lands forming portion of a lainiudantho 
Baceession to which is poverucl by the law of 
primogeniture is valid and the lauds compnscil m it 
cannot be resumed on the death of the i,rantor by 
Ills successor But a mokarari kliorp sb or allow 
ance for maintenance or an estate for hfc in Iicn of 
mala*cnance, prautcl by the owner of a zamtndari 
imparltblo by special custom but o berwise subject to 
Bengal law, to a member of his family, is rcsumable 
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RESUMPTIOIT — continued. 

h RIGHT TO RESUME— 

by bis successor on the death of the grantor. 
Udot Adittfa Deb v. .TADtrniiAi ADiiirA Deb 

[I. L. R., scale., 113: 40. L. R., 181 

See WooDOXADiTTO Deb v. Mtjkoond Nabain 
Abitto . , . . .22 W. E., 226 

4 . Eight to resume jizlkurB in 

navigable rivers — Bcny. Rey. II of 1819. — A 
suit for resumption of julkurs in navigable rivers not 
forming part of settled estates is cognizable only in 
the ordinary Courts, (1) because of the total absence 
of the word “ julkur ” in any of the Resumption Re- 
gulations, either before or after Regulation II of 
1819 ; and (2) by reason of the difference in the nature 
of the claims between one to fake possession of 
julkur and one to resume lands. Cobeectoii or 
Mabdah r. Stjdueooddebn . 1 W. E., 116 

5 'Eight to resume jaghir — 

Alienation hy grantee. — A zamindar cannot sue to 
resume a jaghir on the ground of its alienation by the 
gi'antee, so long as there are heirs male of the grantee 
existent. Rameswab Natu Sing r. Hababai, Sing 

[1 B. L. E., A. C., 170 

6.^ Eight to resume permanent 

tenure — Forfeiture of tenure — Wan-paymeni of 
Government revenue. — Where an ancient and perma- 
nent tenure is held by several persons in separate 
shares, and some of the sharers make default in the 
payment of their quota of the Government assessment, 
the portion of the tenure held by the sharers who 
paid their shares of the assessment eaunot be resumed 
or forfeited by the Government. In such a case the 
onus lies on the ‘Government to make out by clear 
evidence under what special contract, or agreement, 
or regulation, it forfeits the entire tenure. Beett t>. 
Ebbaixa 

[12 W. E„ P. C., 33 : 13 Moore’s I. A., 104 

affirming the decision of the High Court in EbbaitA 
V. CoBBEOToB OP Sabem . . ' 3 Mad., 59 

' 7 , Eight to resume village — 

Village entered as jaghir in acoounfs of permanent 
settlement — Zamindar, Fight of. — Where a village, 
part of a zamindari, has been entered as a jaghir in 
the accounts of the permanent settlement, the zamin- 
dar cannot resume the village, and is entitled in 
respect thereof only to the usual kuttubandi. HaeiS- 
OHANDANA DetA V. KAMANNA ChANDBI 

[IMad., 355 

8. Right to resume USTeemuk 

Sayer mehals — Feng. Fegs. Fill and XZVII 
of 1793 — Right of Governmeiii as Sovereign . — The 
resumption by Government of Neemuk Sayer mehals 
(saltpetre-dnty estates) upheld, the sauads of the 
Subadar of Bebar, the ruling power previous to the 
Company’s accession to the Dewanny, purporting to 
grant the Government as mokurari istemrari at a 
permanent fixed rent, being declared forgeries. 
Qweere-— Whether the ITeemuk Sayer mehals being a 
sayer right was not wholly abolished by Bengal 
Regulation XXVII of 1793, and the Bengal Govern- 
ment in its Sovereisn character had not an absolute 
right to resume. The settlement by the Government 


EEStrMPTI01T-co»i/««ed. 

1. RIGHT TO RESUME— continued. 

with a proprietor of the soil under the decennial 
settlement, made perpetual by Bengal Regulation 
VIII of 1793 relates to land revenue only, and not 
to sayer duties claimed by a party not a land proprie- 
tor. Government op Bengab >>. Jatur Hossein 


Khan ... 6 Moore’s I. A., 467 

9 , -Eight to resume subordinate 


tenure hy istemrardar— right.— K 
custom was alleged entitling a Patnd Thakur, or chief 
belonging to the Rathor'clan of Rajputs, who was 
the istemrardar of an ancient and impartible talukh 
in Ajmcrc, to resume land formerly part of it, hut 
granted some generations back as a subordinate estate 
to a collateral relation of the chief The ground of 
the resumption claimed was that the last successor to 
the estate so granted had died without issue and 
without adopting. Meld that the Commissioner’s 
judgment, which was that a right of resumption 
exerciseable merely on the above ground had not been 
established, was correct, being supported to some 
extent certainly by answers received by the Chief 
Commissioner on enquiry fi'om the neighbouring 
durbars of Rajputana chiefs, and on the whole, by 
the balance of the evidence. Rao Bahadite Singh 
V. JowAiiin Kvae 

[1. L. E., 10 Calc., 887:1., R„ 11 1. A„ 76 

10, Right of maafidar— Aecnyat- 

tion of- right to resume — Limitation — Cause of 
action, — Meld that mere recognition of right to resume 
contained in the wajib-ul-urz, where the grant existed 
many years previous to the date of that document, 
does not re-grant to a maafidar so as to give plaintiff 
a new starting point from which his right to resume 
should date. Datum Khan v. Tu.nsookh Bai 

[2 Agra, 189 

11 — Eight of manager of religious 

endovraient— Re»y, Feg. XIX of 1793.— The 
manager of a religious endowment consisting of the 
profits of a number of villages after paying revenue, 
was not a zamindar under Regulation XIX of 1793, 
and could not sue for resumption of invalid lakhiraj 
land. Robin Chundeb Box Chowdhex v. Peaeee 
Ehanum .... 3 W. R., 143 

12. Eight of talukhdars —Limit of 

area in suit for resumption. — Talukhdars had no 
legal right to sue for resumption of areas containing 
more than 100 bighas of hand. Gopab Chundee 
B ox V. OoDHUB Chundee Mubbtok 

[ W. E„ 1864, 156 

13 . ^ ^Right of Government as agent 

for zamindar — Limit of area in suit for resump- 
tion . — The Government, when acting as agent of a 
znmindar, could only sue to resume invalid lakhiraj 
lands under JOO bighas. Ham Loohun Sieoae v. 
Denonath,Paub • . . 2W. E., 279 

14. ~ — -Right of zamindar — Fresump- 

Hon — Land held under different sannds — Limit of 
area in suit for resumption. — When land beyond 
100 bighas in extent is admittedly held by a lakbiraj- 
dar, the presumption is that it is held under one 
grant, and that it is reaumable by Government, and 
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resumption —continued ^ 

1 RIGHT TO RESUME— <onc7«(ie<i, 
not by the zammdar To rebut the presumption the 
zammdar must show that the Und though heyodd 
100 bighas id extent/ IS held nndpr different sanads 
JoaEHDEO Kabain Rot v Httbbt Dobs Rot t 

[W. E , 1804, 145 

15 ^ Bight of tamin 

^ar to assets and resume tniatid laJchiraj tenures — 
Limit of drea in suit for resumption— V^hen a 


lands ne nau a ii in- uuuli bii.iL Liib.»g -o 

resume invalid rent free tenures below 100 bigbae in 
extent 'whatever had been the nature of a reement 
with Government in previous years but he had ;io 
right to resume lands of greater extent than 100 
bisihas covered by one sanad Beee CHOKlifiE 
JooBEAJ t> TIuaeast Sei» W E,, 1864, 232 
See BEEBCHtJl.DER JOOBBAa » ShIBJOT fHAEOOK 
[W. E , 1864, 8 

16 — — Beng Beg II of 


BESUMPTION — continued 

2 PROCEDURE — continued^ 
m determining in wbat manner and under what 
regoUtion the assessment of resumed lakbiraj land 
should be conducted wAa first to ascertain whether 
the existence of the lakhira] prior to 1791 had been 
deaded by the decree for resumption It could dot 
be pr^umed that every case instituted under s 3C^ 
Regalation II of l'<19, dealt with an estate which 
was held laldiira] prior to 1791 Podosri t ESBA^ii* 
Bosssiy 15 W. E , 483 

■ — Question of validi^ 



• II of 
f 1793, 


are held under a sauad m excess ot 100 bigbas or 
under different sanads, each la excess of 100 bighaa 
MAnousD MrrysoOB « Ujibica (^ubmRot « 

[ W E , Xoo4, A«oA 


17 — Beng Aeg XIX 

of 179i-Ztm\t,of area tn suit for resumptiJn-A 
aamindar is not precluded by Regulation XIX of 
1793 from suing for the resumptio i of inv alia lakhi« 
rai lands exceeding 100 bighas held under several 
sanads provided none of them singly Js a grant for 
more than lOO bigbas The release of lands covered 
by one such sahad from the claim of Government to 
resume on the gVound that they were under 60 
bighas, docs not bir the lamindar’s right to resume 
them Euias e Mahomeo Peez^B ^ ^ 


18 

1793, s 19—Limitatv 


— . Beng Reg X of 

suit for resumption — A 


tamindar suing for icsumption of alleged invalid 
lakhirai land under s 19 Regulation X of 1793 was 
Dot limited to time provided he could prove that, at 
some time subsequent to the decennial settlement 
•he land sought to be resumed was part of his mil 
Uate, and had paid rent Gopai, Coukdeb bnATiA 
r TlHABO T abinek Dossee TW. E,240 


2 PROCEDURE 

i ' ' [ 

— ^ 11 Assfessment of resumed 
lands— Eeny Beg XIXof 1793— Deng Beg Ilof 
1819f t 30 ~ Suit for rent — Unless the hoi ler of a 
'resumption decree took steps under Regulation XIX 


RegnUtion XIX of 1793 Heeba Monbe Dabsb r 
KooilJ'BbnABT Holpab 

[B L B , Sup Vol , Ap , 8 2 W E , 207 


22 ^ — Eeag Beg ZZX 

of 179$ s 10- Beng Beg II of 1819, t UO-^ 


heera Monee X>alee v Xoong Beharg IloUar, 
B L B,. Sup Tol, J.p, 8, uphell HAEmAB 
Moehopadeta V Masab Chavoba Babu Kaba 
Ebisbba Mookebjbp V Kailas Ceaiidba Bhutta‘ 
OEAB/ES 8 E L E., 660 . 20 Wj E., 459 
[14 Moore’s I A., 162 

SowAtuy Ghose u.Abdool Faeab 

[B 1> E , Sup Vol , 109 : 2 XV. E., 91 

23* Notice to parties— Jar/ynoi 

IIS possession — In resumption proceedings it la not 
necessary to give notice to a party not m posses* 
sioQ or to make him a formal party to the suit. Rau 
CnCKDBB SHAHA T ColLECTOB OF MTMENSIKan f' 
[22 W. E., 48 

24 — ' ■ Beng Beg II of 

1S19, t 16—Ointttion to gice notice — IVhcrc tlie 
resnmptiOQ officer, aa directed by s 16 Regulation 
Ilof 1819 supplied the defendant in s resumption 
aoit with a copy of bis reasons for considering the*- 
lands in question liable to resumption and rubsd* 
qucntly, lu the absence of the defendant, declared 


Ton. IT 


11 s 
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EESUMPTIOH" — contimieS. 

2. PEOCEDURE — concluded. 

25 . Eight to intervene in suit 

— Beng. Regs. II oj 1819 and 111 of 1828 — Decree 
of Special Commissioners, — In a suit by Govornmcnfc 
under l?cgulation II of 1819 to resume invalid lakbi- 
raj land held by a mobunt, as the interests of the 
zamiudar, who claimed a portion of the lands sought 
to be assessed, as forming part of his permanently- 
assessed estate, were liable to be affected by the deci- 
sion of the Collector, — Meld that he had a right to 
intervene and become a party to the suit, and to 
prefer an appeal from the decree. The decree of the 
Special Commissioners under Regulation III of 1828 
was final, if no appeal or petition of review was pre- 
sented within a reasonably sufficient period. Mo- 
EESHim Singh v. Government oe India 

[3 W. P. C., 45 : 7 Moore’s I. A., 283 

3. EFFECT OF RESUMPTION. 

26. Finality of proceedings — 

Injury to parties — Diluvion, — Resumption proceed- 
ing are final and not liable to question by the Civil 
Courts. But when proceedings take place in the 
nature of extensive settlements with other parties 
after intermediate and temporary settlements, and 
acts are done wholly without jurisdiction, or lands are 
taken not included in the original decree, there should 
be a remedy to parties deeming themselves to have 
been wronged thereby. If lands adjudged to Govern- 
ment in a resumption suit diluviate and re-form on 
the same site. Government does not thereby lose its 
rights to them, nor is it obliged to institute wholly 
new proceedings. Diluvion does not create any new 
right. COEIEOTOB OE Dacoa V, Kishen Kishoeb 
Chattebjee. Jtjqo Bdndhoo Bose n. Coblectob 
OE Dacca . . . W. E., 1864, 273 

27. Finality of resumption- 

decree — Settlement proceedings — Jurisdiction of 
Civil Court. — The ruling of the late Sadder Court as 
to the final and conclusive character of a resumption- 
decree was held not to apply to what was subsequently 
done administratively by a settlement officer, the 
proper distinction being that the decree of the Re- 
sumption Court as to the liability of the resumed 
mehal to be assessed with a Government demand is 
final ; but the subsequent dealing by the settlement 
officer with alleged proprietary right and claim to land 
not mentioned in the decree, is open to the jurisdic- 
tion of the Civil Court. Mahomed Gazee C how- 
dhev V. Lade Bebee . . 10 W. E., 103 

Ram Chdndee Shaha u. Coieectoe of Mtmen- 
bibqh 22 W. B., 48 

28. Effect on contract Between 

zamindar and tenant — RestimpHon oflaTchiraj 
.tenure iy Government — Under-tenants, Rights of , — 
The mere resumption of a lakhiraj tenure by Govern- 
meut does not dissolve the contract between the zamin- 
dar and tenant. The tenant has the option to deter- 
mine his tenancy, or he may consent that the amount 
of revenue which the landlord must pay to Govern- 
ment, or a portion of it, shall be added to his original 
jumma. Faezhaea Band v. Azizdnnisba Bibi 

[B, L. B., Sup. Vol., 175 : 3 W. B., 72 


BESTJMPTIOW — continued. 

8. EFFECT OF RESUMPTION— con/iMwetf,' 

29. -t; Effect on tenant— 

assessment of revenue — Mad. Reg. XXVII of 1802, 
— In a suit against a Collector for an illegal seizure 
and subsequent usurpation of plaintiff’s shares in an 
agraharam village for non-payment of tirvai due 
from other tenants of the village, and to recover the 
increased tirvai imposed by the Collector, — Meld 
that the plaintiff’s right to enjoy his share of the 
village lands under the original pottah was not 
legally determined by resumption ; and that, conti- 
nuing liable only to the fixed rent, the plaintiff was 
entitled to the return of the amount paid under 
compulsion, in excess of such rent, at the date of the 
suit. Madras Regulation XXVII of 1802 considered. 
Eddaita V. CoDDEOTOE OF Sabem . 3 Mad., 59 

Affirmed by the Privy Council on appeal in Brett 
V. Eet.aiva 

[13 Moore’s I. A., 104: 12 W. B., P. C., 33 

30. Effect on howladar— iZtyAifi- 

ofhowladars. — The resumption by Government of a 
parent estate did not nullifyvthe existing rights of a 
howladar within the estate, or deprive him of the 
benefit of the presumption arising under s. 16 of Act 
X of 1859. Mothooba Nath Ghngofadhva v. 
Sheeta Monee . . . .9 W, B., 354 

31. Effect on sub-tenure — Sub- 

tenures before decennial settlement, — A sub-tenure 
created V before, and in existence at the time of, the 
decennial settlement cannot be invalidated by any 
subsequent settlement of the mehal in which it is 
situated. Resumption of lakhiraj land under the 
revenue law does not destroy any such sub-tenure in 
the estate resumed. Abdooi All v, Ramodttt 

[12 W. B., 128 

32. Effect on lakhirajdars — 

Rights of lakhirajdars — Settlement — Cause of 
action. — A resumption-decree does not destroy the 
proprietary right of the lakhirajdars, which continues 
unless and until they are dispossessed in due course 
of law. By obtaining a permanent settlement they 
acquire no new right ; a cause of action accruing to 
them if ousted before settlement. Thakoob Dass 
Rot Chowdhev v, Nhbeen Kishen Ghose 

[15 W. B., 562 

33 . Effect on cbaritable trust 

— Omission of mention of existence of charitable 
trust or endoicment. — The resumption of lands by 
Government, and the making a fresh settlement of 
the resumed lands without any allusion to their being 
held in trust for charitable purposes prior to the 
resumption proceedings, are not conclusive proof that 
there was no such trust. The only question decided 
by the Government in resuming was that those who 
claimed the land as lakhiraj had not been able to 
prove that the land was held under any such reli^- 
ouB or charitable trust as would debar Government 
from resuming. Leeeantjnd Singh Bahadooe v. 
ISHHEEB Nhndhn Dutt Jha . 8 W. B., 316 
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RESUMPTION— 

3 EFFECT OF BESTJMPTION— co»<»niierf 

34. Effect on rights acquired 

previous to resumption— itaJiZify oj jj«r- 
* i ^ ^ revtnut 

certftm 
of tlie 
fi tenure 

by Government was admitted to a proprietary settle 


tnepiaintiu couiu uol ue Liea^euas a lueiv (.n m uiur« 
and liable to pay either rent or-revenne Abmbd r 
Odnaisb Fbbshad 2 Agra. 0 

35 'Effect on right of eoUeetion 

or profits — l/ao^ land* — Where maafi lands 
are, after resumption and aeseaament left in tho 
possession of the ex maafidars, the persons entitled 
to collection or profits are in the absence of any 
stipulation to the contrary the ex maafidars and 
not the lambardar of the village Dal Cmnmv 
Sebta Koonwab 2 Agra, 152 

30 Liability to pay rent— Be 

lunpiton oncf asjssmen^ hy settlement officer — 
'\^ere land is resumed and assessed by a settlement 
officer the tenant is bound to pay rent at tb« rate 
assessed by the settlement officer Woosiakatb Bor 
Chowdrt t DEBiriTK Bor Chowdbt 

[14 W R, 471 
D Suva r Raj Coouab Dutr 10 W B , 163 

87 Effect on mortgagee under 

aur 1 peshgl lease— Omisrion to call «» advance 
•^Acquiescence in UaliUty o/pf(yl<r/i>rmr»«s — 
When property granted in a zur i peshgi lease was 
onginally rent free but subsequently resumed and 
assessed by Government the mortgagee was held 
bound either to make a fresh agreement to take the 
profits minus the Oovetnment revenue as his seen 
rity, or to call in his money His notadoptiug either 


a -A ^ „ ■ ! , : 1 . 

38 Effect of resumption and 

settlement of lahhiraj on the holder of a 
mokurari lease from thelakhirajdar— ioW* 
raj tenure — Settlement of incalid lakhtraj — Assess 
ment of levenue by Government on invalid lakhirs] 


MOOEEBJSB V Uadbv Sudak Mooebbjeb 

[8B L E.,107:1G-W.E,35 

89 Effect of resumption on 

piortgages created by inamdar — Inam lands 
—An inamdar having granted several mortgages upon 
bis mam lands died Tbc right to hold the lands 
rent free was ruled by Government to have ceased 
upon the death but the. inam was conimned to hia 
tor- IT 


BESUMPTION — continued 
3 EFFECT OF EESUMPTION-continwed 
representatii es subject to the payment of assessment 
nnder the Government circular of 1851 Held that 
tho original estate in the lands was not destroyed , 
that no new title in the mamdar’s representatives 
was created , and that the lands continued chargeable 
m their hands with any valid specific liens created 
upon them by the inamdar Vishnix Teimbak v 
Tatia alias Vasutbv Pant I Bom , 22 

40 ■ — Effect on inamdar— /nom — 

landlord and tenant — On the resumption of an 
mam the mamdar’s nght to exemption from the 
payment of the Government assessment ceases and 
the inamdar becomes liable to pay such assessment , 
hut all bis other rights remam unaffected and there 
fore those who were bis tenants before the resumption 
do not thereby cease to be so and can be ejected if 
they are not permanent tenants or are not otherwise 
entitled to remain in possess on Ganoabhai t 
Kalapa Daei Mpkbya X L B , 8 Bom., 419 


snam tinder construction— AftaeAment by Govern 

, T, 2Q 

en 

■ a 

U 

- ' U 

cendants of M For an alleged fraud of JT AT 
Government restricted the enjoyment of the laid 
village to his lifetime ooly A predeceased H LI 
On the death oi E LI Government, on the Slit 
December 1872 placed an attachment over the 
Tillage On the IStb July 1874 a judgiBezit>creditor 
of A caused the lands in dispute which were xnirasi 
lands of the Waikar family situated at Patami, to 
be sold in execution of his decree against A, and they 
were purchased by the defendant who was put in 
possession on the 22nd April 1876 In the mean 
while Government having chosen to recognize the 
plaintiff as a representative of the Waikar family, 
bad removed the attachment and re granted the 
village to the plamtiff shortly before vn on the 
Srd April 1876 The plaintiff, bemg dispossessed. 


costs Ihe detenUaui appeaieu lo me aiuluci Judge, 
who was of opinion that the proceedings of Govern 
ment since the attachment m 1872 and restoration 
of the Tillage were acts of State and be varied the 
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DIGEST OF CASES. 


( 7792 ) 


IffiSUMPTION— co»<tmwrf. 

8. EFFECT OF EEStn(lFflON-coHfjn«e£f. 

of Government in 1873 and 1876, by n-liicli the 
plaintiff was rccoi'iiizcd as the representative of the 
Wallcitr family, were not acts of State. The etatne of 
the iVailvars and other persons, with whom the 
agfeemduts of 1 820 were entered into, was not that 
'of an independent sovereign.. They (the tVaikars) 
were merely powerful saranjamdara subordinate to 
the Eaja of Saturn, and after the annexation of the 
territory of the Eaja in 18 19 they hehT their Isihds 
under the East India Comjiany. Secreiary of, State 
for In’did v. Ifarayati Balhliant Jiliosle, Friiited 
Jiidyinenfs for 1883, ju 244. KAnr SABASiiiv r. 
AJstTOiif , . . I. L: E., 11 Bom., 236 

42. Eesumption of saranjam by 

Britisb Government, EflTect of, on position' 
and rights of the saranjamdar—OecHpo'ncy 
riffMs of a saranjaitfdar — Inam, Jt^stmption of — 
J?ithlic and prjiale property of an ahsohtie chief — 
Landlord and teliaht — Tenancy created hy chief 
prior fo resumption of land hy Gorernment — JSfect 
of rdswhplion od rights of landlord — Adverse 
poss'ession — Becognition of tenant Ig Gorernment 
oJjfiCdh, ch occupant paying assessment, does not 
prejudice landlord’s rights. — A, the Chief of 
Kagviid, let dfcrtiiiu land to the defendant for a term, 
of twelVd ydars'by a lease dated 12i;h June 1857. A 
died id' the same year without male issue, and his 
saranjam was resumed by the British Government. 
In 1858 the Collector treated' the defendant as occu- 
pant rtf thd land in question for the purposes of 
ass'esSmciit, and again in 1860 entered Ids name as 
occupadt in the Governmerit^boohs. In January 1868 
the’ u'idbw of A adopted the plaintiff as his son. In 
1881* the plaintiff sued the defendant' to recover 
posse^idii of the land let to the defendant' in 1857. 
The defeildailt contended that the land was not the 
privatd land of .s, bnt belonged to tbe State of 
EIag'’’ad, which was resumed on liis death’ by the 
Government'; and that tlio plaintiff’s claim was 
harro’d by tbe law of limitation. The Subordinate 
Jnflke’allhu'ed tbe plaintiff’s claim, bolding that' the 
land^ was* the private property of A, and that’ the 
■cldira'was not barred. Tbe District Judge, oh ap- 
al, held that tbe land was not the private propertj^ 
the Chief, but was-tlie property of the State, and 
on tbe resumption of tbe State by the British 
■ydrnraent, the defendant’s lease came to ah end, 
‘-S.nd^tfie’ rdatibn of landlord and tenant, previously 
existing b'e'tweeri the Chief and'the defendant^ ceased. 
He aWd'llel’d’thbt’ the pHintiff’s' claim waF barred by 
limitatibn, and reversed tbe decree of the Subordinate 
Jud^et Oh appeal’ to the High Court ', — Tteld that' 
no distinction could be drawn between the publiq and 
private’ property of an absolute chief, which A was! 
Tlmt, in' the absence of a contrary’ int’entionj the' 
resumption' by the British Government of a' sa'ranjam 
•or iiiAhi’ leaVes the occupancy rights of the sarah- 
jarndkie of ihamdar untouched ; that’a saraujamdaf or 
inanidlir' may abq^uire o'ccupancy rights'" d^n^^ the^ 
contlnhafhce of' the saranjam or ina'm. lLeld\ alio' 
tbdt thfe fact that the revenue officers' placed the 
•defendant’s name in the Government books as the 


EES UMPTI OE" — concluded, 

3. EFFECT OF EESUMPTION— cohe/whei. 

occupant paying assessment, did not make the defen- 
dant’s posBCs'sion advoi-se, and could not prejudice the 
plaintiff’s rights as landlord, GanTAteat Thutbak 
Patwaedhan V. Ganesh Baji (Bhat 

[I, Jj. E., 10 Bom,', 112 

4. MISCELL ANEOHS CASES. 

43'. — 1116^^1’ fehu’mp'tion by Gov- 

ernment — Liahlity to adcowaf, — Thb GoVem- 
mfut hilviu^ seized certain chuf lands an'd dikpos- 
scSsbd the’ proprietor in pos'seesibp, an'd having entirely 
ftiiled t’6‘ citablish ahy claim fqf assfs'sment.or rb- 
sumptiou during the period of attaehih’ent follovfinh 
the dispossession of the proprietor, — Seld' t'haV the 
Government must be regarded as a wrong-doer for 
the whole period, arid must accoubt to the proprietor 
for all the collections made' by its officers up to the 
time of the rcstitutioh. Sttenomotee v. Coebeoto® 
or BuKoroE . W. E,, P. B., 4: Marsh., 13 

[1 Hay, 37 

^ Ei'^ht of m'oftgdgee or 

transferee of maafl land on restimption — 
Bight to question bond fide character of procied- 
—Where a mortgagee of maafi land was no 
party fri resumption proceedings under Act X of ' 
1869, si 28, and the land was resumed with the 
mortgagor’s consent, — Held the mo'rtgagde or trans- 
feree from him was entitleddo question the bond fide 
chaiiictef of the resumption proceedings. Toobot 
V, OoMAK Shunkeb ... 2 Agra,' 117 

45 . Purchases before resumlp- 

tion — Jaffir. — Where the evidence showed that 
certain arms aud stores seized had been purchased by-- 
the jaghifdar before the resumption, and there was 
no authority or evidence to show that those whb held 
by jaidad were not entitled to things so purchased, — 
Held that tbe representatives’ of the jaghirdar were 
entitled to recover the value of the arms and stores 
so seized'. Foexstee v. SEOEETAny or Staxe . 

[12 Bi L. B., 120 : 18 W, E;, 349 
I..E:,I. A'.,Sup.Vol.,10 

EHStJMPTlOH CHITTAS. 

See EViD^nce' Aot, 1872, s, ST - 
[LBiEl, l4Cal'e„l20 

ee-tJeiab. 

See Ca'ses’ uKDifE CExnnrAB PEOOEUtrEE 
Coxes', s. 4S7. 

See Cases' undee He'w TEiAi, and Be- 
heaeing. 

See Case's’ ttnde'e B.evision — CE unNAB 
Cases-^EI^vivai; oe Gomebaint -and 
EE^- lElA'f. 

See JiPinosiEDAN Law— Tnhxe’itakce. 

[I.L E., 3' Calc., 702 
I. H. 6„ 11 Calc., 14 
- 17 W. E., P. C., 108 
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Sr ill V JE}^ u E OPPICER— coHc?«(?e(f. 

See Bombat RETEinrE JxmiSDioTioif Act, 

8. 11 . I. L. E., 20 Bom., 803 

See SETiBEMEin? Ofeicee. 

See Speoial oe Second Appeai — Oedees 

StTBJECT OE NOT TO APPEAE. 

P. L. E., 24 Calc., 462 

EEVENUE SEEVANT. 

See Madbas Eetende Eecoteex Act, 

s. 52 . . I. Jj, R„ 16 Mad., 86 

EEVEESIONEE. / 

' See Cases dndee Deceaeatoet Deceee 
Suit poe — Eeteesionees, 

See Cases trNDEE HiNDtr Law — amena- 
TION — Aiienation t Wedow. 

See Cases ttndee Hikdit Law— Eeveb- 
SIONEES. 

See Cases ttndee Hindu Law — Widow — 
Deceees against Widow as Eepbb- 

SENTING THE ESTATE OE pEHSONAIiT. 

See Hindu Law — Widow— Powee op 
Widow — Powee op Disposition oe' 
Alienation ’ . I. Ii. E., 1 All., 603 
P. L. E, 8 Mad., 304 
9 W. E., 698 
I. Ii. E., 14 Calc., 323 
I. L. B., 10 All., 407 
I. L. E., 14 AH., 377 
I. Ii. E., 18 Bom., 634 
I. Ii, E., 19 Bom., 36 
I. Ii. E., 22 Mad,, 366 

Sec Cases undes Limitation Act, 1877, 
AETS, 140 AND 141. 

See Cases undee Limitation Act, 1877, 
AET. 144 (1559, S. 1, OL. 12)— ADTEBSB 
Possession. 

See Res Judicata— Paetieb—Saot Pab- 
TIES oe their Repeesentativeb. 

[6 B. Ii. E, 686 
I. Ii, E, 1 AH., 282 
Z Ii. E., 8 AH., 366, 429 
ZZuB„0 Calc,, 463 
I. Ii. E, 22 AH., 382 

Interest of — 

See INSOLTENT Act, b. 7. 

[L Ii. E., 21 Bom., 319 

EBVTEW. Col. 

1. Orders ettrirct to Rettew . . 7797 

2. Power to Rrnnw . . ' - 7801 

S. Form or, and PRooEurRE on, Ap- 

PLICATION .... 7803 

4. IlRnRW DV .TruCfR otueu than 

.Tudor IN Original Cask . . 7809 


EE VIEW — continued. 

5. Grounds poe Retiew . 

6. Reviews aptee Time . . , 

7. Questions which mat be eaised 

ON Review . . . , 

8. Grant oe Repusal of Review 

9. Appeals and Pboceduee en Ap- 

peals 

10. Pboceduee on Re-hearing of Case . 

11. Criminal ‘Cases . . , . 


Col. 

78M 

7824 

7830 

7833 

7833 

7835 

7838 


See Divorce Act, s. 16, 

[Z Ii, E,, 6 Bom., 416 

See Lettees Patent, High Couet, cl. 15. 

[Lli.E., lOCnlc., 108 

See Cases undee Limitation Act, 1877, 

B. 5. 


See Cases undee Limitation Act, 1877, 
AET. 179 — PeEIOD from WHICH LIMIT- 
ATION buns— Where there has been 
A Review, 

See Peactice— Civil Cases— Review. 

[10 W. B., 64 
24 W. E., 430 

See Peactice — Civil Cases — With- 

DEAWAL OF SUPTS OE APPEALS. 

[L L. E,, 7 Bom,, 287 

See Cases under Ssiall Cause Court, 
JropussiL— Practice and Procedurb— 
Ebw Trials. 


Sec Special or Second Appeal— Other 
Ebrors op Law or Phooedurr— 
Reviews. * 


See Superintendence op Hion Court- 
Charter Act, s. 16— CmL Cases. 

[I. li. E., 1 All., 206 
4 C. Ii. E., 14 


■— Admission of, after time. 

See Superintendence of High Court- 
Charter Act, s. 1 5— CrriTi Cases. 

[2 B. li. B., A. a, 181 
5 B. Ii, E,, 316 


— • Application for— 

See Appeal to Priiw Council— Practice 
AND Peocrdurr— Time tor Appealing. 

[B. Ii, E., Sup. Vol., 686 

See Court Fees Act, b. 14. 

[9 C. Ii. E., 470 

See Court Fees Act, sen. I, aets. 4 
AND 5 . . L Ii. E,, 4 Bom., 20 

[14 W. E., 240 
7 Had., Ap., 1 
I. Ii. E,, 0 Mad., 134 
Lli.E,, 20 All,, 410 
I, L.E,, 11 AIL, 176 

See Cares under JiisiiTATToN Act, 1S77, 
8. 5. 


REVIEW — continued t 

;Jee LiMiTATroK Act, 1877, abt 179(18E9, 
B. 20)— Step nr aid op Execdtiok-,- 
HssiSTAyOB TO Lesai. Peooebdihob 

[B. L E., Sup. VoL, 718 
3B.L E, Ap,33 
18W.R, 180 
16 W. E, 268 

^ Order granting— 

See Appbax — Obdebs. 

ri li. E, 12 Bom, m 
I L E,ie CalG,788 
r Ii E, 13 Bom., 490 
, I. Jj, E, 22 Calc., 3, 734, 984 
I.L R,18 All,44 
I. Ii. R , 21 Bom , 328 
I. Ii.R.,24 Calc., 878 

Order rejecting— 

See Appeai to Peitp CoTOcrii— C aabb in 
■WEICH APPBAli IIBB OB NOT— AP* 

peadabie Obdebb 

. . £1 W. B., TAi3 » 13 

5 W. E, Mia , 17 
IB. L.Il,P B.,1 

See Appeai* to Pbivt CooNon.— P bao- 

TICBABD PeOCEDCBE— W iSCEIiASEOOa 

Cases . 2 B. Xi B , A. C, 264 

See Lettebs Patent, Hion Coubt ci 
lo . . 4B.L E,A. 0,20 

See Sepbbtntendence op Hioe Coubt— 
Chibteb Act, s. 15— Civil Cases 

£6B.Ii B.,Ap,28 

— Order setting aside or affirming 

order granting— 

See Bpeciai OB Second Appbai— 
Obdebs bdeject ob not to Appeai 

fl. L. R., 11 Calc , 296 
I, Xi. B., 13 Bom., 496 
I L B , 11 All., 883 
I. Ii. B., 24 Calc., 310, Sl9 note 


1 ORBEBS SUBJECT TO REVIEW. 


1 , BeCrees — C m)iJ Procedure Code, 

i859, t. 876 — Orders, Recteur o/l-S. 376 of the 
Code of Civil Procedure authorized reviews of judg- 
ment in respect to decrees of Court, and also in re- 
spect to Orders which are not decrees Been Dtai 
PCBAIIANICS t. Ram COOITAR ChoWDUBT 

[10 W. B , 345 


2.^ Order relating to execution 

of decree — A Judge has power lo review an order 
relating to the execution of a decree {Bissenliente, 
hlOBQAN, J) HaBADHDN MooKBEJEB t ChDKDEB 
MoBTO Rot Marah , 206: W. B., P.B , 60 
p. Hay, 677 


Lotp Ail Khan «. Codbt op IVaeds 

£6 W. B,, Mis , 127 


•Naeatanbuai LAiBHAi V . Gahqakeishna Dal- 
XBI8BNA ... 4 Bom , A. 0 , 87 


REVIEW — con<tn«e<i 

1. ORDERS SUBJECT TO REVIEW— conhnizei. 

3 ^Review of an order dismiBBing 

an execution case — C»vtZ Procedure Code f Act 
I882j,^s. 623, 647— The scope of 8 623, 


• ■ r . • , 

J. L P., 18 Bom , 429 Asoea Eduab Kot 
ChADdHDBI V Kebtteamoni DA8I 

£2 C. W. N., 606 

4. Order in proceedings under 

Act XXVII of i860, — A review of judgment 
18 admissible in proceedings, under Act XXVII of 
1860, although no express provisions for reviews are 
contained in the Act. In the Matieb OP the 
EBT iriOH OP Poona Eoobe 

P. E E., 1 Calc , 101 : 24 W. B , 370 
In the mattee op Ruxuin 

[EL B, 1A11,287 
Contra, SrvD v, Chenauma 6 Mad., 417 

6. Order under Administrator 

GeneraPs Act (II of 1874), a. 6S~-Ctul Pro* 
eed«re Code, 1877, s 623 —The order passed under 
8 63 of Act U of 1874 ( s 60 of Act XXIV of 1867 ) 
can be reviewed under s CSS of Act X of 1877* 
Smith v Secbetaet op State In the maxtbb 
OP Act 11 OP 1874 I L. B , 0 Calc , 340 

6. Order rejecting application 

for registration— Procedure tode, 1859, 
$ 876—Se^utratto» Act, 1871, e 76-Aei ZXIIl 
0 / mi, t ss— S 88, Act XXTII of I86l, which 
enacted that “ the procedure prescribed by Act VlII 
of 1859 ehall be followed as far as it can be m all 
miscellaneous cases and proceedings which, after the 
passing of the Act, shall be instituted m any Court," 
rendered the whole procedure cf Act Vlll of 1859, 


PETITION OP AbDOOIIAH ReABUT HOSSEIN V, 
ASD00£XAE 

£I.L B.,2 Calc, 181: I,.B, 31. A., 221 

revetatng the decision of the High Court In In Tint 
uattbb op the petition op Abdoollah 

[10 B. L, B,, 394: 19 W. B., 303 

7 . Order admitting appeal to 

Privy Council. — An appeal to the Privy Council 
being once admitted, whether properly or erroneously, 
the High Court has no further jurisdiction to review 
ita order and declare the appeal rejected. AMEBBU- 
HiseABBOtTM c. Induejeet Koovwub 

[eW.B., Mis, 97 
IjrSE IVOOMATABA Debea . 6 W. B., Mis., 120 
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HE VIEW — c 0 niinved. 

1. ORDBES SUBJECT TO REVIEW— coMifimMerf. 

' 8. ; — ^ L ' Order granting leave to ap- 

peal to Privy Councilt'-'J2er Peinsep, J, — An 
order granting leave to appeal to the Privy Council 
is openi to iieview. Gopikath Biebae" vi Goeeck 
jChhnPeb Bose . I. E. H., 16 Calc.,'292 note 

9 . ^ lLI Order refusing to admit spb* 

cial appeal— -dci VIII of 1859, ss. 376 and 378— 
'PcHver of High Court th grant a revidio—N'otice of 
application for^reriexo . — An order refusing to admit 
a .special appeal is open to review^ and tlie application 
for review 'may be made -without notice to the other 
sideij Jov cbo:^TAE^ Detta Jha v. Eshaeee Nend 
Detta Jha 10 B. L;;E., 155 : 18 j 

^ See In be Baemetoilah ' ' -i i 

■ ' ‘ " ' [10 B. L. R., 156 note 

1 J i >1 ) 

where, however, under the circumstances, the Court 
refused the application. 

S. C. Beeeamooeeah v. Nil Chand Uett 

[ITW.R., 484 I 

10. Judgment passed on compro- j 

mise. — No review can be admitted of a judgment 
passed on a compromise. Peemesseeee Naeain 
S iKOH r. Romeezooddeew Ahmed . 5 "W. E,, 226 

11. ^ Order refusing leave to sue 

as a pauper — Suit in formiS'-' pauperis ~ Court of 
original jurisdiction,'— A Court of original juris- 
diction has pmver to entertain an application to revie'w 
an order refusing a"petition for leave to s-he informd 
pauperis ' In the- jiattee' op the petition op 
Umasehdaei Debi . . 5 B.^L. R., Ap., 29 

See Mahomed Gazee Chowdeev v. -Deieab 
Bebee ' . 5 B. li. H., 318 note ; 11 W. H., 22 

12. — — — Civil Procedure 

Code (Act X of 1877 f ss. 409, 413, 541, 623, 625. 

— An order made under s. 409 of the Civil Procedure 
Code (Act X of 187^^) refusing leave to sue as a 
pauper is subject to review under s. 623. The pro- 
visions of B, 413 do not affect the right of a person, 
against whom such order has been made, to obtain a 
review! A petitioner applying for such review must 
file a copy of the order of which he seeks a review, 
together with a memorandum of objections' (ss. 541 
and 625). Adaeji Edeeji v. Manikji Edeui 

[I. L. R., 4 Bom., 414 

13. Order disallowing claim to 

attached property— C?tni7 Procedure Code,- 1859, 

■ s. 246, — A Court has power^to grant a review of an 
order which it has p.-issed under s. 246, Cml Proce- 
dure Code, 1859, disallowins a claim made to property 
attached in execution of a decree. The order granting 
the review is final under s. 378. Cocheane v. Heeea 
Lae Seal: . . V 7'W.B.,T9 

14. — Order for prohate—Proiafe 

and'-testamentary matters. — When once probate in 
Eolotnn form has been granted, no one who' has' been 

• cited or has taken part in the proceedings, or who 'was 
cognizant of 'them, can afterwards seek tb have it 
'Cancelled. Q«®re — Whether a review may not be 
granted. In- the matter op Pitambee Giedhau ^ 

[1. L. R., 5 Bom., 638 




REVIE'W — continued . 


1. ORDERS SUpECT TO REVIEW~conij«aed. 

“ See In 'the’ goods * op BH^GaOBATTV Dassee., 
Ph'6senno346vee Dassee r. Adhoee Chandea Dett 
■■ ' [4 C. W. E., 757 


16. — Order on reference from 

SmAll Cause Court. — An application for a review 
of 'judgment 'by the High Court on a reference from 
a Small Cause Court was not admissible under the 
Code of 1859. Dovie ‘v! 'Khosai' Mendle 

[3 W. B., S. C. C. Ref., 8 


16. - Civil Frocedure 

Cocti (Act XIV of 1882), ss. 617, 619, and 623 — 
'Judgment on ref erence from Subordinate Judge with 
Small Cduse Court' potcers. — The High Court hasno 
power' tore view a judgment passed by it on a refer- 
ence' from a Subordinate Judge with Small Cause 
Court'powers. Cl. (e) 'of s. 623 of the Code of Civil 
Procedure (Act XI'V of 1882) allows of a review of 
judgment on a reference only from a Court of Small 
Causes. The'judgment of the High Court in such a- 
case is not a 'decree or order within' the meaning of 
cl, (6) of the section, bub is simply a statement of 
the grounds in conformity with which the lower 
Court is to dispose of the case, as provided by s. 619. 
RAMCHANDBA' HaBAJI V. SiTAEAM ViNAVAK 

[I. L, R,, 10 Bom,, 68 

17. Order in rent suit —Pengal 

Pent Act (VIII of 1869) — Order's in rent suits pre-^ 
vious to passing of Act. — Orders in rent suits were 
not subject- to review until the passing of Bengal 
Act IHII of 1 869, which made th'e Civil Procedure 
Code applicable th such suits ' Mahomed Teckee v. 
Ahmedee Begem ‘ . . ’ . 3 IT. W., 22' 

^ MOHEEEEEHiEA ChOWDHRAIN V. CODEvOTOE OP 

Mxmensingh . . . .16 W. R., 159' 

r 

Radha Peeshad Singh t. Sansae Roy 

[14 W. R., 27 


Though it was held in some cases that the admis- 
sion of '‘a feview in such a case was not illegal. 
Heechend ' Singh v. Roopa Kooee 4 U. W,, 171 

At-i Aziii V. Ram Manick Roy 12 W. R., 195- 

% V . 

Ram Jeeben Doss v. Doyadee Dossee 

[11 W. B., 246 

Seeenath Dett v. Ramgopae Chatteejbe 

[11 W. B., 108 

SooBEL Chendbe Gooho ?•. Temeezooddeen 
Chowdhey' ' . ' . ‘ . 14'W. B.,'^414 

11 •'"<3 1'- 

18. Order on appeal 

from Collector under Mad. dot VIII of PdS — 
Civil procedure Code, ss. 376, 378.— A Civil Court, 
in hearing an appeal from the decision of a Collector 
■under Madras Act VIII of '1865, must he guided 
by the Civil Procedure 'Code, 'and the judgment of 
the Civil Court 'may be feyie-Wed under s. 376 of 
th'e Code. The order grafting -'(i review is '^hal, 
Sebeamaniya Pibbay u. Pe'eEmab Chet-ty 

[4 Mad., 251 

19. Ex-parte decree— C;t)t7 Pro~ 

cedure Code, s. 623. — It is competent to a party 
against whom an ex-parte decree has been made to- 
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1 ORDERS SUBJECT TO REV^W— eoneJarferf 
apply for review of judgment Motto t Ilahi 
Begau I Ii K , 6 All , 65 

PoBEsn Nath Mtrin>UL i KhettbouoneeDbbia 
' ' [20 W E , 3S4 

An Azm t Ram Manick Rot 12 W E , 195 
Contra JIotee Chaitd r Raohamadbhb Chahd 
^ [2 W R, Mia , S4 

20 Cittf Procerftirtf 

Code J8S2 « 623 — Apphcalton eecUon 623 
of the Civil Procedure Code applies to all caaea 
whether thdy are disposed of in the presence of the 
parties or er parte ul the absence of the defendants 
flAEt Hub Pbbbhad Nabaik Singh v Bonmi 
Pbebhad ■* 18 C Ii E,264 

21. Order dismissing suit for 


one unuer s iiv Civu pKJceuuie out lui^ui 
fairly be regirded as an application for review of 




Ram Bandhan Singh 7 N "W , 128 

See also Mahomsh Azeemooxxab v Axi Boesh 
" [6 N W , 74 

22 Order for dismissal forde 

fault of appearance on order for local m 
vestigation ~A case was remanded on appeal (in 
the presence of both part es) fora local msestigation 


MohxhDosb 17'WE,, 70 

2 PONVER TO REVIEW 

23 Power of Higlx Court to 

revlfew or alter its own decree— Ct«/ Fro 
eedureCode » 623 — Ototihd/or rettete The 
High C6urt has no power to filter its hwn decree 
except under the provisions of either s 20G or d 623 
of the Code of Civil Procedure The ground of 


HUVAilW”— 

2 POWER TO REVIEW— co»fin««d 
review m st have beeu existing at the time of the 
decree the s 623 not authorizing review of a decree 
Which was right on the happenmg of a subsequent 
event Kotadhiei Venkata Sgbbamiia Rao t 
Vkixahki VehkatabamA Rao 

p L E , 24 Mad,, 1 
L E , 27 I A , 197 

24 Power where appeal is ad- 

mitted by superior Court— Ctciit Procedure 
Code 1859 — Under the Code of 859 a Judge was 
n<it competent to hear a review m a case in which a 
special ^pesl bad been admitted by tbe higher 
Court Sbeonatq Singh v Ham Tbitl Rae 

M W , Ft n, 89 Ed 1873, 97 

JcaansKATH Singh i Arzrx Khan 

[17 W E., 130 

Lauubn t Manich Chpnd 1 Agra, 133 

Lbcas 1 Stephen 9 W R , 301 

Nabatan bin Sidoji V Datttdbhai talad 
Fatbbhai 9 Bom , 238 

25 Power of Judge to review 

order made in course of liquidation of cqm- 
pany — Conpanet Act fTI of l''62) t l69 — 
b 169 of Act VI of 18^2 18 not intended to refer to 
a case m which a Judge upon the d scovery of fresh 
matter ronuders it expedient to pass a fresh order or 
^0 review an order passed by him In re HaUonal 
Aeturanee and Iniestment Atsoctaiton Ex jporle 
Slundaj/ 31 Bear 206 referred to Mussoo&is 
Bans r Hiuaxata X 1j B • 16 All , 53 

26 Order of Revenue Commis 


Sale was set asidebnappeal by the Revenue Commis 





( 7803 ) 


DIGEST OP OASES. 


( 7804 ). 


EEVUj'W — continued. 

2. POWER TO REVIEW— ooniJintzecZ. 

27. — Power after admission and 

Rearing of special appeal — Civil Procedure 
Code, 1859, s. 376 . — A Judge is right in refusing to 
entertain an application for review where a special 
appeal has been admitted, tried, and disposed of. 
The words of s. 370, Act VIII of 1859, "special 
appeal shall have been admitted,” referred to cases 
which had advanced beyond the inchoate stage of 
appeals, and in which it had been shown primd facie 
that there were errors in law. Raj Dhabee Lam, 
V. Mohadeo Singh . . .11 W. R., 511 

,28. Correction of 

clerical errors. — A lower Appellate Court has aright 
to grant a review of its own judgment for the pur- 
pose of correcting a clerical error, even after a special 
appeal from its decision has been heard and deter- 
mined by the High Court. A lower Appellate Court 
has no jurisdication to review its own judgment so as 
to modify its substance, as, for example, to alter an 
award of costs after a special appeal from its decision 
has been heard and determined by the High Court, 
'OoMANUNH Roe r. Suttish CHtriroEE. Ror 

[9 W. B., 471 

29. Powei’ of lower Appellate 

Court after dismissal of special appeal — 
Z4: 4" 35 Viet., c. 101, s. 15 . — Upon the dismissal of 
a special appeal by the High Court, the appellant in 
special appeal applied to the High Court for a review 
of judgment upon the ground of discovery of fresh 
evidence. This application was rejected, on the 
ground that the Court could not take cognizance of 
the merits of a case in special appeal, and therefore 
could not admit a review upon fresh evidence. The 
special appellant then applied to the lower Appellate 
Court for a review of its judgment on the ground of 
discovery of fresh evidence. This application was 
admitted, and a review of the judgment was allowed. 
■On application to the High Court under s. 1 5 of the 
Charter Act, — Seld the lower Appellate Court had 
no jurisdiction to admit the application for review. 
In the mattes op the petition of Jadhnath 
JTooeeejee . , . 6 H. Ii. E., 333 

S. C. JODOONATH Mookebjee c. Punohanhn 
Mookbejbe . . . .14 W. E,, 438 

See also In be Ghnga Bishen Sahh 

[6 B. L. E., 334 note 

Bbojonath Koondoo Chowdhet v. Jhmeeeoo- 
NISSA Bibee .... 7 "W. E,, 218 

J^'30. Power where one of several 

defendants has appealed — Application for 
review on behalf of other defendants. — The preferring 
of an appeal against a decision by one defendant does 
not deprive another defendant of his right to apply 
for a review of the same decision with reference to 
s. 376, Act VIII of 1859. Bunkoo Labe Singh v. 
Basoomhnibsa Bebeb . . 7 W. E., 168 

31. Power to proceed with re- 

view where appeal is subsequently brought 
— Act VIII of 1859, ss. 375 and 376. — A Judge is 
bound to proceed with an application for a review of 
his judgment, even though a petition of appeal has 


REVIEW — continued. 

2. POWER TO REVIEW— co«<m«erf. 

been filed subsequently to the application for review. 
Bhaeat Cuandba Mazumdab v. Ramgunga Sen 
[B. L. E, Sup, Vol., 362 : 6 W. E., 69 

32, Power of inferior mofussil 

Courts to review judgments — Peview before 
Civil Procedure Code, 1859— Peng. Peg. XXVI p/ 
1814. — ^Whereas by the law in force previous to the 
Code of Civil Procedure the subordinate Courts could 
not review their judgment without the permission of a 
superior Court, the Code removed that inability, and 
the removal extended to suits, past and pending, as 
well as future. A party petitioning, after the Code 
of Civil Procedure came into force, for the review of 
a judgment in appeal passed in 1849, is entitled to be 
governed by the terms of the old law (Regulation 
XXVI of 1814), which allows a review in respect to a 
decree from which "no further appeal "may have 
been admitted by a superior Court; and a "further 
appeal" included both a second or special appeal and 
a summary appeal. JooGrrii Kishoee Singh v. 
OoGUB Habain Singh . . 8 W. E,, 483 

33, — — The inferior Courts 

in the mofussil have no jurisdiction to review their 
own judgments, except under the circumstances and 
with the limitations set forth in the Code of Civil 
Procedure. Bubea Pukeeb Doss Bebatj. Fukebe 
DossBeea .... 20W. E., 180 

34, — — -Power of Insolvent Court— 

Insolvent Court, Bombay —Jurisdiction. — The Court 
for the Relief of Insolvent Debtors at Bombay has 
jurisdiction to review its own orders. In the 
maxtee of Thuckee Bhagtandab 

[LiL. E., 4 Bom., 489 

35, Power of Judge of mofussil 

SmaU Cause Court— Mofussil Small Cause 
Courts Act ( XI of 1865), s. kl — Code of Civil Pro- 
cedure (Act X of 1877), s. 63, and Ch. XLVII, 
Sch. II. — The Judge of a mofussil Small Cause 
Court may grant an application for a review of judg- 
ment under the Code of Civil Procedure. • Is AN 
Chundee Baneejee V. Lttchhn Gope. Kemp v. 
Peem Kaeayan Sing 

[I. Ii. E., 5 Calc., 699 : 5 C. L. E., 539 

36, Application for re-admiS‘ 

sion of appeal dismissed on failure to 
deposit costs' of paper book — Sigh Court 
Pules, Part II, Ch. Fill, rule 17 — Civil Pro- 
cedure Code (1882), s. 627. — The appellant in -an 
appeal from an original decree having failed to 
deposit the estimated amount of costs for the prepara- 
tion of the paper book', the appeal was dismissed 
under rule 17 of the High 'Court Rules, Part II, 
Ch. VIII. An application for re-admissidn of the 
appeal .was then made on behalf of the appellant ; and 
a rule granted by a Division Bench calling upon 
the opposite side to show cause. Seld (by Pethb- 
eam, C.J., and Peinsep and Ghobe, JJ., reversing 
the decision of Beteebey, ,7.), that the matter 
before the Court was not an application for review of 
judgment, and could not be disposed of by a sinrle 
J udge of the High Court under s. 627 of the Civil 
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REVIEW — conhnved 

2 POWER TO EEVIEW—conftttued 
Procednre Code Ramhabi Sahu v Madait Mohak 
Mitteb . I. Xi R,23Calo»3S9 

37 Order dismissing appeal for 

default in depositing costs of paper book — 
S*s>^ Court Rules, Part II, Chilli, Rule 17 — 
Procedure to set aside order — Ctnl Procedure Code 
(18S2J, ss 623 and 62S —A decree of a Diviaion 
Bench - - i*- 

defauU in 

tion o£ th 
Conrt Rul 

aside by an order under b 626 of the Civil Procedure 
Code (Act XlV'of 1883) Ramhart Sahu V Sfadan 
dUohan Mitter, I L R , 23 Calc , 339, ao far aa it 
decides the contrary, la wrongly decided Fatiatuit- 
BISSA alias Lakbz Fatima t) DeOei Pebsbad 

LI L. R,, 24 Calc , 360 

lEBAL EOSSAIH V DeOSI PEOBHAD 

[1 C w. N , 21 

38 Decree properly made 

against minor— jRiyit of minor to mpeack decree 
on otifltfiiay majoriij/-^i'orm of decree against 
minor— Practice — Procedure — A testator in hw 
will directed his daughter m law Z (defendant 
Ro 1) to adopt hi8 nephew K (defendant No 2), and 
he devised the residue of his estate to him The 
executors of the will subsequently brought this suit 
to have the will construed and the rights of K in the 
testator’s estate ascertained aod declared A decree 
•Was made on the Ist October 1887, by vhicb it was 
declared that E’» adoption was a condition precedent 
to his inheritance, and that, unless be was adopted, he 
was not entitled to any part of the testator’s property 
On the 22Qd October 1894 K filed a petition of 
review, stating that at the date of the decree he was 
a minor and had only recently v*r , on the 14tb 
December 1894 attained the age of eighteen years 
He contended that there was error apparent on the 
face of the decree inasmuch as it did not provide 
that he should have an opportunity of showing cause 
against it m bo far as it affected his interest after 
he attained bis ma 30 rity Keld that the review 
could not be ^ranted The Courts in India, after 
deciding an issue in which an infant, party to suit, 
18 interested have no power to reserve to the in 
fant the right of questioning such decision At all 
events a decree is not erroneous for not containmg 
such a provision when the issue in which the infant 
is interested has been fully gone into and argued 


guardian has been guilty of fraud or negligence ni 
allowing t'le decree to be passed against him CtiE» 
BALSAS NATHA V LaDBATAHU 

[L I, R., 10 Bom , 671 

S0 Dismissal of suit for default 

—Civil Procedure Code. 18^2, ss 93 99. and 623— 
27o application to reinstate suit — Application 
iarred by negligence — ^When a suit was dismissed for 
default under s. 98, Civil Procedure Code, and the 


REVIEW — continued 

2 POWER TO REVIEW— eoB^twtted, 
plaintiff neglected to malce an application within 
thirty days from the date of dismissal to get the suit 
restored to the tile.—Seld that the Court had 
no junsdietiou under s 623, Civil Procedure Code to 
re mstate the case where a person by his own negli- 
gence has allowed his rights under s 99 to he barred 
KoukASH Mphbal V Nabadwip Cdandha Kab 

[2 C W N , 318 

40. Dismissal of a suit for default 

under s 102 — Civil Procedure Code (Act XIV 


an application for review of judgment was made by 
the plaintiff without a previous application to have the 
order of dismissal set aside nnder s 1 03 of tl e Code,— 
Held that the Court had jurisdiction t j entertain the 
application for review of judgment Koilash Mun- 
dal V Naiadioip Chandra Kar 2 C TV 27 , 318, 
distmgnished RAJ Nabaie Fitbkait i AbakSA 
Mosah Bhahxiabi L L R , 26 Calc , 508 

41 Order for review— C»r»Z Pro 

eedure Code, }$82 s 625-^Omission to record 
reasons for granting— VaUdtlu of order —An order 
intended to operate as an orijer for review is not 
invalidated by an irregularity in its form by reason 
of which it purports to be an Order made o i an apph 
cation to set aside a decree and restore a suit for trial 
The provision in s 626 of the Code of Civil Pro- 
cedure that a Judge granting an application for 
a review « shall record with his own hand his reasons 
for such opinion " is directory and an order is 
not necessarily invalidated by the fact that the 
reasons are not recorded, thou h there may be cases 
in which it IS necessary in the interests of justice that 
the reasons should be recorded and in such cases the 
recoid would be essential to the validity of the order, 
Oyanund Asram v Beptn JHohan Sen I. L R , 
22 Calc 734 referred to I^Iakicba Mudaiieb v 
Qubosaui Mutaliab I Ik R , 23 Mad , 406 

reviow ^ - ■ 

Relief d 

Court — lue opeuai Juuge unuer tne ueicKan Agn 
culturista Relief Act (XVII of 1879) has power to 
review an ex'parte order made by him Rau- 
CQAKDBA NABAVAH EUIEABKI r DbAUPADI 

[LL R., 20 Bom, 281 

43 E eview of first Court’s order 

— Dekian Agriculturists’ Relief Act fXVII of 
1879J, S3 63, 73, and 74 — Civil Procedure Code 
(1682), Application of—Pisinet Judge, Jurisdie- 
# 10 * of— Assistant Judge Jurisdiction of—Riscre- 
tionof CoMrZ — An Assistant Judge having found 
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2. POWER TO l&Ws'lW'N- continued. 

(Act XIV of 1882) applicable to suits before the 
Subordinate Judge, the conduct of proceedings before 
a District or Assistant Judge when -sitting in revision 
under s. 53 of Act XVII of 1879 is -within his own 
^scretion, and the granting of a review on the ground 
of mistake as to the nature of a defendant’s income is 
a reasonable exercise of such discretion. Badabi- 
CHAETA D. RAMckAHDEA GoPAIi SaTANT 

[I. Ii. E,., 19 Bom., 113 

^4 Power of Special Judge to 

review his own deereV ' l)'ehlcan jlgricuUnriHs* 
Melief^ Act (SIVII of 1879), ss. 53, 73. und 74 — 
Application of Civil Procedure Code (1882) to 
proceedings of Special Judge — Discretion of Court 
— Superintendence of Sigh Court — Civil Procedure 
Code, s. 62^.— The Special Judge appointed under 
the Dekkan Agriculturists’ Relief Act (XVII of J879) 
(the defendant not appearing) reversed, in revision 
under s. 53 of that Act, the decree ,of a Subordinate 
J udge and passed a decree for the plaintiff. One of 
the defendants, who, it appeared, had not been served 
with notice of the previous application for review, 
subsequently applied to the Special Judge to review 
his decree, and that application was granted on the 
ground that the applicant had not had notice of the 
former review. On this subsequent review the Special 
Judge discovered that he had made a mistake with 
reference to the date cf certain documents, and that 
this mistake had led him to a wrong conclusion upon 
the merits of the case. He consequently reversed 
his former order and dismissed the suit, confirming the 
original decree of the' Subordinate Judge. The 
plaiutiffi then applied to the High Court under its 
extraordinary jurisdiction Is. 622 of the Civil Proce- 
dure Code, Act XIV of 882). Seld tliat in granting 
a re-hearing the Special Judge had exercised a 
reasonable discretion with which the High Court could 
not interfere in its extraordinary jurisdiction. The 
Civil Procedure Code is not applicable to proceedings 
before the Special Judge, and the conduct of such 
proceedings rests within his discretion. Badaricharya 
V. Bamchandra Q-opal Savant, I. L. B., 19 Bom., 113, 
approved, Paesons, J. The Special Judge cannot, 
under the Dekkan Agriculturists* Relief Act, review 
his decree and order a new trial on the ground of dis- 
covery of fresh evidence, bui he has discretional power 
to review his decree in order to correct a mistake into 
which he has fallen. Ramsing v. Kisansingh 

[I. Ii. R., 19 Bom., 116 

45. Bengal Tenancy Act (VIII 

of 1885), ss. 103,143 — Buies framed under s. 189 
of Ihe Bengal Tenancg Act — Whether proceedings 
under s. 103 of the Bengal I'enanog Act are sxiits 
"between landlord and tenant — Code of Civil Proce- 
dure (Act XIV of 1882). — Proceedings under s 103 
of the Bengal Tenancy Act are suits between landlord 
and tenant within the meaning of s 143 by virtue of 
the rules framed under s. l'-9 of that Act ; therefore 
the provisions of the Code of Civil Procedure relating 
to review of judemont are applicable to such proceed- 
ings. Aciiha Mian CHOwnuBx r. Buega Chuen 
I iAW . , , . X Ii. E., S5 Calc., 148 

' [2 C. W. R"., 137 


REVIEW — continued. 

2. POWER TO BmV^yf-concUded. 

46. Pp-wer .to grapt second 

TS^SW — Civil Procedure Code, 1859. — A Court has- 
no jurisdiction to grant a second review of judg- 
ment on ithe application of the same pai’ty under the 
Code of CivR Pjocedufe, 1859. ' VENbAsiA Shetty v. 
Pamoo Shetty - . . .5 Mad., 32J 

47. - — First review not 

appealed from nor shown to he erroneous. - K second 
review of judgmmt was refused as not contemplated 
either by the lavv itself or the PuiTjBench ruling of 
12th February 1866, the first review being neither 
appealed against nor shown to be lyrong. Taeanath 
E6y V. RaJ BTJiETJB Bhunje . .V W. R., 464 

Nasieuddin Khan v. Indeonaeayan Cho-wdhey 
IB. L, R., Sup, VoL, 367 : 5 W. R., 9a 
1 Ind Jur., R. S., 147 

48. Admission of revietv after 

prior order rejeefing it — Act VIII of-1859, 
s's. 376, 377, 378, and 380— Order rejecting reviexv . — 
An order rejecting a review is not conclusive, and the 
Court may, in the' exercise of its discretion, admit a 
review even after a prior order rejecting it, Seton- 
Kabe, j, differed. Nasieuddin -Khan v. Indeo- 
naeayan Chowdhey . B. Ij, R., Sup, Vol., 367 

' ■ [1 Ind. Jur., R. S., 14 7 : 5 "W. R., 03 

Kasheenath Roy v. Lhokheenaeain Chattbe- 

JEB W. R., 1864, 91 

* - ‘ 

Fhkheeeooddeen V. Kaiachand Siedae 

' [1 W. R., .287 

H Reedoo Monee Dossee v. Saboda Monee Dossee 
Dooeganath Shoos v. Soqkbmt Bibwab 

[2 W. B., 61, 62 

Rash Behaeee Singh v. Koonj Behaeee Singh 
[W. R,, 1864,' Mis., 31 

Ashdooddeen Hxdek v. Aedooi, K-deeem 

[6 W. 110 

49. Second . application for 

review — “Final ’’—Civil Procedure Code (Act 
nil of 1859 ), V. 378—Ciiil Procedure Code (Act 
2.IV of 1882), ss. 623, 629.— There is’ nothing in the 
Civil Procedure Code (Act XIV of 1882) which pre- 
vents a second application for a review being made 
after a previous application for review has been made 
and rejected, and such an application can therefore be 
entertained. The word “ Fiual ” iu s, 629 of Act 
XIV of 1882 bears the same meaning, and ought to 
have the same construction put upon it as was put 
upon the same word in s. 378 of Act VIII pf If 59 
by the Full Bench in F asiruddin Khan v. In'dro^ 
narayan Chotvdhryt B, L. B„ Sup, Vol., 367. 
Gobinda Ram Mondad v. Bhodanath Bhatta 

[1. L. R., 15 Calc., 432 

3. FORM OF, AND PROCEDURE ON, 
APPLICATION. 

50. . — Perm of application. — Appli- 

cations for review of judgment should set forth con- 
cisely the grounds of objection to the decision of 
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EJiVIEW ’ — continved 

s' FORM OF, AND FItOCEDUEE 0% 
APPLK ATIOif— eonc/«a'et/ 

-which i review ib sought without argument or narra- 
tive, anJ such grounds should he^numbered coase- 
<!utivdy MAHADJUlRAiniuAlTDEi MpiiE.t) VlTHlI. 
Vi^htakatA • 1 Bom' , 185 

51 To what Court to he made 

— J?et)tew of judffmeni of Sudder Cottri rejeehnj 
special appeal —An application for a review, on 
ground of th6 discovery of new evidence o? a 
ment of the lafe Sudder Court rejcctfo^ a special 
appeal ought not to b6 made to the High Court but 
■to the Court of on^nal junadictiou Rao BArrsBAAK 
17 RewAzBibbe • . • 8"W. B-. 511 

52 — — Freseitlahon of 


JTerd that the a'^^plicatwu should have been pieseutcd 
to tab Judge and not to the Munsanm Moubo 


I A • .» I 


66 Applfcation ^oi remew— 

Coil} of iudgment, decrer, or o der sought to he 

_ ■>j n 7 T>, J> - r< J ^*oo<T . ■» 


AxiSkah f Hawaii Kishoee , , , 

[1. Ii K , 17 AB , 213 


4 REVIEW BE JUDGE OTHER THAN JUDGE 
IN original CASE 

56. Broper Cohrt to review 

jUdgnisnt— Power of one Jud^e to rettew anothef^e 


EEVIEW—coM^initetf 

4, K^IVIEVV BY JOPGE OTHER THAN JDDOE 
TN ORIGINAL CASE — continued 
judgment — As a general rule, the Court which pro 
noupcee a ]Ud,.ment is the pnl^ Court that can 
review that ]ndginent Rah Nath r Gown^s 

[2 IT W , 230 

57 _ Hearing of application hy 

different Judge when alldwable Delay — 
A review was intended to be a consideration of the 
same subject ^by the same Judge, as di tinguished 
from an appeal, which is a hearing before another 
trihpnal A renew therefore should be presented 
. with ad niuOh Expedition as possible with a view to 
the re bearing before the same Judge The excep- 
tMne to this |rule arc allowable only ear necessitate, 
that IS from death of the original Judge or some un 
expected and unavoidable came which prevents him 
from hearing the review The causes accounting for 
delay in applying for a review must to justify the 
grant of it be of grave importance MonssaPB 
SiNaii I, GotebntiIest of India 

[3 ■W R . P 0,45 17 Moore’s I A , 283 

See SUEUT SoonDITues Debia c RAjEifrim 
Kibbobe Ror Cnowi*HBT 0 "W, R , 126 

63 — rower of Judge to review 

jud^^ut of prodeoeBsor— Civil Procedure 
Code, 1850 s 879 -'Tlie law makes QO distinction 
between the 
case, and su 
before him, 

queutly sucCteujuu m tue sau e omco who has such 
an appl catiou before him and is not barred by ^he 
circ mstances stated in e 879 Act VIII of 1869, 
from eoDBideriDg that application. Auan Ah 
CH owDnST » Kasim An 6 W. E , 318 

56 power to reviewjudgment 

of predecessor — Ground <if review — A lovyer 
Court acts without jurisdiction if it admits a review 
of its predecessor g judgment, unless either the party 
apply for review witi in n nety days or the Court 
IS satisfied that there is just and reasonable cause for 
not having preferred the apphcaliou within the 
limited pci lod QosSlB Do 93 t Nabain Doss 

CW B , 1884, 287 

PVBMESSUBSS NAB&IN SiNOH I ROMEEZOODDEEK 

Ahmed S H , 226 

SBBENATB CnOwrUBF C KBITA TIOjfOFBB 

Dosseb 18 W. K., 288 

60 — Dxemse of 

potrer — A Subordinate Judge has the power under 
the law to review the decision of bis predecessor, 
although the power is one which should be exercised 
very spaungiy Ka^gaube Cdub'i Josh c Dpb* 
bitnks Dosses 18 W E,, 108 

61. — Ciril Procedure 

Code, 18o9, is 376, 378 — Potcer of Judge to retieii 
judgment of hit predecessor — A Judge has no power 
to allow a review of his predeces’sor’s judgment on 
the ground that he comes to a different conclusion 
on the facts of the case The general words used m 
as 376 and 378 of Act Till of 1859 are controlled 
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REVIEW — continued. 

4. REVIEW BY JUDGE OTHER THAN JUDGE 
IN ORIGINAL QASE— continued. 

and restricted by tbe particular words, and it is only 
the -discovery of new evidence, or the correction of a 
patent and indubitable error or omission, or some 
other particular ground of the like description, 
which justifies the granting of a review. Rot 
MbQHEAJ V. BeEJOT GoBIND BtTREAIi 

[I. L. R., 1 Calc., 197 : 23 W. R., 438 

See In the mattee oe the petition op Mathea 
Paeshad .... I. 'L. R., 1 All., 296 

Banee Madhub Bose v. Kabi Chhen Singh 
Roy . . . .24 W. R,, 387 

Mhnebeooddin V. Kahie Bhksh 

[24 W. R., 410 

WoiPHT V, Nhseutoobbah . 25 W. R., 48 

62. Ground for re- 

vieiv — Civil Procedure Code, 1859, ss. 376‘378 . — 
Where a Judge allowed a review of his predecessor’s 
judgment on the sole ground that it appeared to him 
that the judgment of his predecessor had done in- 
justice , — Seld by the High Court (Mobgan, C.J., 
and Innbs, J.) that, though the generality of the 
terms used in the sections of the Procedure Code, 
Act VIII of 1859, relating to review of judgment — 
viz., “other good and sufficient reason” (s. 376), 
“ and otherwise requisite for the ends of justice ” 
(s. 378),— confers a wide jurisdiction, this jurisdic- 
tion could not bo held to authorize a Judge to revise 
and reverse his predecessor’s decree on the ground 
above mentioned. If the review is asked for in 
reference to the conclusions of fact drawn from the 
evidence, it should not be granted, simply upon the 
same evidence, fleasut Sossein v. Abdoollah, J. 
L. E., 2 Calc., 131, discussed. Raman v. Ktjenatha 
Thaeakan . . . I. L. R., 2 Mad., 10 

63. Power of Judge to review 

case after transfer to His file — Order, dismiss- 
ing suit . — A Judge cannot, by transferring a case 
to his own file, confer on himself the power to review 
an order of dismissal pronounced by a Principal 
Sudder Ameen. Gobam Esha v. Hueeish Chundee 
Mookeejee . . W.'R., 1864, Mis., 29 

64 . Case transferred to another 

Court on abolition of original Court— 
Procedure Code, 1882, ss. 623, 624, — S. 624 of the 
Code of Civil Procedure must be read as a proviso 
to s. 623. Seld therefore that, when a Court had 
been abolished and its business transferred to a 
Court presided over by another Judge, such Judge 
should not entertain an application for review of 
judgment except in the' case provided for by 's. 624. 
Saeangapani V, Naeatanasami 

[LL. R., 8 Mad., 667 

65. Application presented^ to 

original Judge — of application. Notice 
of — Searing hy successor — Civil Procedure Code 
(Act XIV of 1882J, s. 624 . — An application for 
review of judgment, upon a ground other than those 
mentioned in s. 624 of the Civil Procedure Code, 
if presented to the Judge who delivered it, and who 
thereupon directs notice to be given to the opposite 
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4. REVIEW BY JUDGE OTHER THAN JUDGE 
IN ORIGINAL CASE — continued. '' 

party, may be heard and disposed of by his successor. 
Pancham v. Jhinguri, I. L. E., 4 All,, 278, dis- 
sented from. Kaeoo Singh v. Deo Naeain Singh 

[I. Ii. B., 10 Calc., 80 : 13 C. L. R., 261 ' 

66. Civil Procedure 

Code ( Act XIS of 1882), s. 624 — Execution-case 
struck off in absence of decree-holder and without 
giving him notice of day fixed for hearing it — 
Ground forrevieto by another Judge — Practice , — 
In the absence of the decree-holder and without 
giving him notice of the day fixed for the hearing of 
the darkhast, the Subordinate Judge struck ofE 
an execution-proceeding. Seld that, under s. 624 
of the Civil Procednre Code, an applieation to review 
the order could not be heard by the successor of the 
Judge who made it. Hhema Ranhji i).“Dhanji 
Peamji . . . I. Ii. R., 14 Bom., 101 

67. Civil Procedure . 

Code. C Act XIV of 1882), ss. 624, 626 (e)— Civil 
Procedure Code Amendment Act (VII of 1888), 
s. 59 — Notice of hearing review . — An application 
for review of judgment upon grounds other than 
those mentioned in s. 624 of the Code of Civil 
Procedure (as amended by Act VII of 1858), if 
presented to the Judge who delivered it, and who has 
thereupon directed notice to be given to the opposite 
party, may be heard and disposed of by his successor. 
Ganpat V. JrvAN . I. L. B., 16 Bom., 603 

68. Civil Procedure • 

Code, 1882, s. 624 — Application f or review heard 
by successor Ho Judge who passed the decree . — 
When an application for review is presented to the 
Judge who made the decree, and ho thereupon issues 
notice to the other side, the application is “ made ” 
to him within the meaning of s. 624 of the Civil 
Procedure Code, and may be heard and disposed of 
by his successor in office. Karoo Singh v. Eeo 
Narain Singh, I, L. R., 10 Calc., 80, followed. 
Pazeii Biswas v, Jamadae Sheik 

[I. L. R., 13 Calc., 231 

69. Civil Procedure 

Code, 1877, ss. 623, 624 — To whom application may 
be made-xSeaning of "made .” — The term “made” 
in B. 624 of the Civil Procedure Code does not 
mean “presented,” but means and includes the.hear- 
ing and determination of the application for review 
of judgment. Seld therefore, where an application 
for a review of judgment on the ground, not of the 
discovery of new and important matter or evidence 
as'mentioned in s. 623 of the Civil Procedure Code, 
or of a clerical error apparent on the face of the 
decree, but on other grounds, was presented to the 
District Judge who delivered the judgment, and 
such Judge was transferred before he could enter- 
tain such application, that his successor was not 
competent to entertain it. PanohAM v. Jhinghei 

[I. Ii. R., 4 All., 278 

70. Civil Procedure 

Code (Act XIV of 1882), ss. 623 and 624 — "New ' 
and important matter” — Money paid into Court 
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4. REVIEW BY JUDGE OTHER THAN JUDGE 
IN ORIGINAL CASE-contmued 
under a decree to altde the result q/ an afpeal to 
' ^ '' -r r- f --"‘r decree onu)h\tA\i 

• •* the money on the 

• • • By a deed of sale 

* nds belonging to a 

mother and natural 
r Ihe lands were 
clescTiD(u as uaaii e ueiu of assessment) and 
the sale deed provided that in case the vendee were 
at any future time compelled to pay assessment to 
Government in respect of the nakri lands lha vendor 
would recoup the vendee for any payment 
60 made In 1872 Government for the first time 
levied assessment on the nakn lands In ^873 
the plaintiff filed a suit against the talukhdar to 
recover the amount of assessment paid by them m 
respect of the nakri lands for the years 1872 — 7® 
The High Court passed a decree in plaintiffs* favour 
in March 1683 Against this decree the talukhdar 
appealed to the Privy Council In April 1883 the 
plaintiffs filed a second suit on the same cause of 
action to recover from the talukhdar the amount of 
assessment levied on the nakri lands for the years 
1877—82 In this suit a decree was passed agaiost 
the talukhdar solely on the strength of the High 
Court's decree in the former suit In ezecution of 
this decree the plaintiffs attached the talukhdar*e 
property Thereupon the talukhdar deposited m 

, a 14 


disposal of hiJ appeal to the Privy Council m tne 
former suit This application was granted In 


of the money he had depositeu lu Luufi xu Cvu •> 
suggested that his proper remedy was by an appU 
cation for review of the decree in the second suit. 
The talukhdar accordingly presented a petition of 
review This petition was rejected by the District 
Judge on the ground that he bad no junsdictiou to 
grant a review of his predecessor’s decision, except on 
the grounds set forth lu s 624 of the Code of Civil 
Procedure Seld that the District Judge had 
jurisdiction to entertain the application for review 
The decision of the Pnvy Council reversing the 
decree of the High Court in the first suit, having been 
passed subsequently to the decree in tbe second salt, 
which depended on the reversed decree of the B^h 
Court, was “ new and important matter” within the 
meaning of ss 623 and 624 of the Code of Civjl 
Procedure WAaBEiA Raisaugji Shitsasoji v 
JfABiimm- I Zj B., 19 Bom , 330 

7L Code of Ctnl 

procedure (Acf of 1882J, ss 623 627 — Prae* 

t\ee — A seftind appeal was decided on the Ist June 
1888 in favour of the respondent by two Judgesoftbe 
High Court On the 24th July 1888 au application 
for review was filed with the Registrar Various 
reasons prevented the two Jndges from sitting 
together until the month of March 1889 On ihe6& 
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4 REVIEW BY JUDGE OTHER THAN JUDGE 
IN ORIGINAL CASE-coaol«rfed»‘ 

March the matter came up before them, when a rule 
was issued calling upon the other side to show cause 
why a review of judgment should not he grauted being 
made returnable on the 28fch March ISSJ) On the 
28th March one of the two Jndges had left India on 


MoHFifT p SHAuoirr LooHirjr Moupnt 

[I. L R , 16 Calc , 788 

73 ‘ ■' Ctvil Procedure 

CodCft 624 — Grant of application for reiieto hy 
successor of original Judge — An application for 
review of judgment was presented on other grounds 
then those specified in s 624 to a District Munsif 
who had delivered the judgment, and he thereupon 
ordered the decree to be produced The District 



review tBEuu JAUBti’ t i/JJ-Khu iaamia ivui.ui' 

[I L B . 12 Mad., 609 

73 ^ N W P Bent Act (XII of 

1881), B 186 — Ciiit Prooefure Code fl882J, 
s $23 — S 623 and the following sections of the 
Code of Civil Procedure which deal with reviews of 
judgments have so application to suits and proceedings 
under the N W P Rent Act 1881 Where s 185 
of Act XII of 1881 applies it is only in cases where 
there is no right of appeal that a review can ^ 
grauted and that only on the special ground pro 
vided for in the Act itself Wazib SiuOfl' t 
KiSBOai RAwAyJi I, L B., 19 All . 622 

6 GROUNDS FOR REVIEW 

74 Good and sufficient reason 

— Change of incumbent of office of Judge — A Court 
has the power for any reason that it may consider 
good and snfficient to grant a review of its jndg 

_ 4 — n. _ nioety 

onot be 
* proce 
change 
Moir 

I - . B.,ie7 

76 Unfairness of decision — 

Power to admit reneu) — When once a Civil Court 
has passed a final decision between the parties, it loses 
junsd ction over the suit except for the purposes of 
executing the decree , and it cannot hold a new trial 
of the same nnless for eome reason within the Froce< 
dure Act, the first trial appears to have been unfair 
between the two parties LuiMr Mohuk Eor 
Chowuhbi r Sowtea Bkebee 10 W. B., 42 

78 Correction of error or omis 

Bioa — CieiZ Procedure Code 1858, ss 376 378 — 
PemBT, J — A review may be admitted on any 
ground whether urged gt the original heanng of the 
appeal or not, whenever the Court cousiders that it 
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5. GROUNDS POE REVIEW— conWnnccf. 

is necessary to correct an evident error or omission^ 
or is otberwiso requisite for tlic ends of justice ; fol- 
lowing dfiintauuiiii^Pal v. Mohun lilookerjee, 

6 B. L, B., 126. RAiitr mn Bniw^Ji-u. Vishkam. 
Mawaji . . . I. E. R., 1 Boro., 643 

77. The ground of 

review of a decree must have been existing at 
the time of the decree, s G23 not authorizing a 
review of a decree, which was right on the happening 
of a certain event. KoTAGnini Venkata Sup- 
BAMMA EaO V. VELEANKI VeNKATAHAMA RaO 

[I.L,R.,24 Mad.,1 
L. R., 27 I. A., 197 

78. Error in law.— An enor on a 

point of law is a ground for a review of judgment. 
Kon Pon v. Motjno Tay . . 10 W. R,, 143 

79. Omission to try material 

issue — Aci VIII of 1S59, j. 376 . — The omission of 
a Court to take into consideration a material issue is 
a sufficient ground to admit an application for review 
of judgment. Bihaei Lae Nandi r. Teaieakho- 
MAYi Baem'ani 

[3 B. E. R., A. C., 346 : 12 W. R., 223 

Hdssun Aei CnownnET r. Nasieooddeen 

^ [16 W. R., 134 

Wise v. Hdeo Lake Gieee Gossatn. 

[16 W. R., 160 

80. Act of 1877 

(Cixil Procedure Codef s,623 — Seasons for apply- 
ing for review — "Error in fact or law . — A Divisional 
Bench of the High Court, sitting as a Court of, second 
appeal, being of opini(,u that the Court of first appeal 
had omitted to determine a certain issue of fact, 
determined such issue itself and decided the appeal 
in accordance with its determination of such issue. 
An application for review of judgment was made on 
two giounds, ®i 2 „ (i) that the Bench was wrong 
in thinking that such issue had not been determined 
by the' Court of first appeal ; and_(ii) that the Bench, 
sitting as a Court of second appeal, was not em- 
powered to determine an issue of fact which the 
Court of first appeal had omitted to determine, but 
should hav e referred such issue to that Court for de- 
termination under s. 566 of the Civil Procedure 
Code. JSeld that, looking to the jrrov isious of that 
Code relating to review of judgment, such application 
ought not to be allowed on the grounds mentioned, 
which virtually disclosed reasons for appeal from the 
judgment. Sheo Ratan v. Laeett Kdab 

[I. E. R., 5 All., 14 

81. Omission, to decide issue. — 

The absence of a formal finding on an issue tried and 
decided by a Court of first instance is not an error 
calling for review of judgment in the High .Courtr 
Sabapathi u. Sttbeaxa. , I. E, E„ 2 Mad., 58 

82. - — j , Omission to consider effect 

of documentary evidence — Civil procedure 
Code, 1859, ss. 376-37,8. — Where -a Judge has,- in 
deciding a case, omitted to consider the, effect of 
Important documentary evidence filed with the plaint 
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5. GROUNDS FOR REVIEW— cojiirnjwd, 

which was not taken issue utmn, and which materially 
affects the merits of the case, he is competent, under 
SB 376 to 378 of Act VIII of 1859, to gr'aut a review 
aufi re-hear the case. Mahadeva Rayae v. Sat- 
tani . . . . I. L, R,, 1 Mad,, 396 

«> 

83. -- 1 Erroneous decision on im- 

material point. — Held that, when an issue which 
decides the case on the merits has been fouiid in 
favour of either party, a review' of judgment will not 
be granted merely because th' re has becu au erroneous 
decision on a point affecting an issue which, in 
consequence of the finding, has become immaterial, 
Rakde Doss v. Sooeaj Mule 

[Bourke, O. C., 131 

f J 

84. — Summarily discrediting do- 

cumentary evidence without inspection— 
Beport of Commissioner to make local inquiry, — An 
application for a review* of judgment was made to a 
Court of appeal on the ground that certain very 
material documents mr which the Court of first 
instance had relied had been summarily discredited 
without being inspected by the Court of appeal, add 
that the Court of appeal had erred in declaring the 
report of a Commissioner appointed by the Court of 
first instance i or the purpose of making a local inquiry 
to be unworthy of reliance, because ho was a mohurrit 
of the Court of first instance. Held that, in granting 
the review applied for, the lower Appellate Court had 
not exceeded the diseretiou vested in it by law. As- 
due Rahiji V. Raoha Rat . I. L. R., 1 All., 363 

86. -p-T It may be competent to a Judge 

to entertain an application for a review, altjiopgh 
such application contains no distinct allegation of an 
error in law in the order sought to he reviewed, nor 
any suggestion of the discovery of new. evidence. 
In the MATXEtt or the petition op Abdooeeah. 
Reasut Hossein V, Abdooeeah , ^ , 

[I. li. R., 2 Calc., 131: B. R., 3 I. A., 221 

• ' f > j ‘ ^ 

86. Omission to examine wit- 

ness — OhJection,not taken on appeal.— Ihni the-- 
lower Court, should .have improperly neglected to 
examine a yitness is pot a, ground for a review of 
judgment, if the objection was not taken, when the case 
was, heard by the.Court’in regular appeah Mdnshad, 
Bib’ee V. Ldchmeepdt Singh , 9 W. R., 129 

I ' > ' 'v 

87. “Error,, in not remanding 

case, — The fact that the High Court ought, to have ~ 
remanded the case on, the ground that the Judge hqd 
wrongly decided a point_ of law is no ground for 
review. PEOSaNNONATH DUTT v. Jtjdoonath Pahe 

[9 W. R., 589 

8Sj. r-T— Eurther .qonsideration of 

evidence — Brohabilily of , different conclusion , — 

It is not a proper ground for granting a jeview, of 
judgment that a Judge, by going through the evidence 
a second time, might arrive at a different conclusion, 
Chundee Chdbn Avggeodany V, - Loodbneam- 
Dbb 25 W. R„ 324 
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5 GROUNDS FOR REVIEW— 

89 Opportunity to re argue 

case — Chance oj altering de tsxon — Areview cannot 
be given merely for the purpose of allovsjng the 
parties to re argue the case upon the evidence upon 
the cha ce of eventually throwing doubt upon the 
decis on already passed KoLEEUOonnEEK MUNDUii 
« Hbeeun MTT'tDDl 24 W R , 186 

90 Error m decision— 

txonal evidence — ^Where a Suhoidmate Judge ad 
nutted a review on the representation of plaintiff 
that he (the Judge) had made a mistake as to the 
subject of a certain dagh m a Government halabadee 
chvtta the applicant filing with his petition for 
review another chitta and other evidence for the 


the review QiTKE3ii RlM Scbjiah v Rohimee 
Dassee 14WB,2ae 

91 Erroneous refusal to admit 

additional evidence —Where a Judge on appeal 
declined to admit additional evidence on the ground 
that the application should have been made to the 
lower Court— ifeW it nas a ground for applying 
for a review of h s order pointing ont his mistake 
Rah Lail t Bung Lall 17 W R,, 47 

82 Decision of special appeal 

on ground not taken in loyrer Courts— 
vi« (I oftpecial appeal — It is not a sujficient ground 
for a review of judgment passed on special appeal 
that the point which was then raised and on which 
the Court s decision was based was one not raised m 
either of the lo ver Courts and especially as in this 
case where the qu stion was pointedly raised in the 
special appeal and the respondent had ample tune to 
prepare himself to meet the statement therein 
CowELi r Mohadeb AIokbul 17 W R , 182 

93 Necessity of review for ends 


the grouuu luai ii was itjusie. xu u uu w 
justice lo remand the case upon an issue under cl 2 
which it was alleged was the issue to which 
the applicant had directed all his eiideuce Stld 
that as the correctness of this allegation could not 
be ascertaiuel without going through the record 
again the application conld not be granted for to 
grant it i ould in fact be to grant a second special 
appeal wh ch is not the object of a review Jvo 
GOBUKimoo Bose r Wise 12 W B , 409 

94. — Later Privy Council deci- 

filOfi — Facts not fully placed le/ore Court — A 
revie v cannot be granted on. the ground t^t if tlie 
facts had been better or more fully placed before the 
Court the judgment would have been different or 
c\en on tbe ground of a subsequent decision of n 
question of law by the Privy Council in another suit 
where there has been no discovery of new evidence 
voi^ rv 


I REVIEW — continued 

6 GROUNDS FOB REVIEW— coatintted 
such as is contemplated in s 376 of Act VIII of 
1859 Jadub Ram Deb v Ram Lochun Mudditck 
[19 W R , 189 

05 Subsequent Puli Bench. 

ruling — A lover Court admitted a review of 
judgment on the ground that the decision of a 
D visional Bench of the High Court which it had 
folio ved in that judgment had subsequently been 
overruled by the 1 ull Bench Held that the lower 
Court was not authorized to admit a review of judg 
mentonsuch ground Ambit Lalv Madbo Das 
[I L R,, 6 All , 292 

96 New contrary ruling— Ciuif 

Procedure Code i^S2 s 6'^3 — Although the dis 
fovery of a new ruling may not enfjtJe a party to 
a revie V of judgment yet when a Court is satisfied 
that its judgment has proceeded upon au erroneous 
vie V of the law tl e provjs ons of a 633 of tbe 
Code of Civil Procedure aHov a review of judgment 
VEtLAVA 0 Jagakatha I L E , 7 Mad , 307 

97 Different decisions of Divi 

Sion Benches— That one Division Bench of tbe 
High Court has decided a point at variance with the 
decision of another D vis on Bench is no reason for 
grai ting a review of judgment Nobesk Kisusk 
S fOOEBSJSE V SsiB Pebshap Patxvoe 

[9 W R , 181 

Pbbovsson V Gotsenment Govbbvmbnt v 
Febgcssoi; 9 W R , 158 

08 — — - Production of authority on 
law not before produced— Cieii Procedure 
Code 1859 r 876 — irror t» la — The pioductioa 
of a 1 anthonty which was not brought to the notice of 
the Jndge at tbe first hearing and which lays down a 
view of the law contrary to that taken by the Judge, 
le not a sulficieDt ground for granting a review 
Eelbu r Basqeeb 

ILLR,lCalo 184 24-W.R,882 

09 Errors of la w— i a to 

'•* * t n ^ ! -o ^ re Code ( Act XIV 

judgment may be 
endsof jnsticethat 
where there is an 

error or law ou Luo lacL oi luo judgment or where 
the decision of the Court has proceeded upon a 
mistaken view of the law Eeioa Mahton v Ram 
Kxthen Siny ILK 14 Calc 18 L R 13 
I A 105 referred to In this case without deciding 
whether tl ere was or not any error in la v the appli 
cation for review of judgment was refused ou the 
ground that it did not ap; ear there was any danger 
of its causing a miscarriage of justi e In the 
MATTEB op the FETIXION op bnABBP CnAND 

Hala SnAEcr Chand Mala r Pat Dassee 

[I L.R, 14 Calc, 027 

100 Subsequent publication of 

report of case — Case not brought foricard at 
hearing — Where a rev lew of judgment was applied 
foi on the ground of the subsequent publication of 
the report of a High Couirt decision ou a point of law 
11 8 
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6. GROUNDS FOR REVIEW— co»!!t««crf. 

which governed the case, but which had not been 
urged at the previous hearing, it was couBidcred that 
the applicant was not to blame for his omission to 
bring the decision to the notice of the Court at the 
first hearing, and the application for review of 
iudgmeut was granted, Aciitjta v , MAitMATtr 

[I. L. R., 10 Mad., 357 

101. “ Any other sufficient 

reason” — Civil Procedure Code, s. 623 -Potverto 
grant reiiew. — S. 623 gives a more extensive right 
of review than existed in England, where a review 
could only be obtained by showing that there was 
apparent on the record error in law', or that new' and 
relevant matter had been discovered after the judg- 
ment w’hich could not possibly have been used when 
the judgment was given, or that judgment was 
obtained by fraud. The words “or for any other 
snflicient reason ” mean that the reason must be one 
sufficient to the Court or ,T udge to whom the applica- 
tion for review' is made, and they cannot bo held to be 
limited to the discovery of new' and important matter 
or evidence or the occurring of a mistake or error 
apparent on the record. Wlietber or not there is in 
such cases “any other sufficient reason” may depend 
on a question of law' or a question of fact, or a mixed 
question of law' and fact. Peasat Hosein v. JPadjee 
Aldullali, 1. L. R., 2 Calc., 131, refoiTcd to. In cases 
, where a stay of execution or an injunction is giuntcd 
on an ex~parte application, liberty to apply to the 
Judge to vary or set aside his order mast bo implied, 
if not expressed. Frits v. JTohson, L. if.. Id 
Ch. Div,, S42, referred to. On the 29th ,T uly 1886 
an application w'as made by a party against w-hom the 
High Court, ou second appeal, had passed a decree 
dated the 18th March 1816, for review' of judgment. 
On the 28th August the apjdicant made a further 
application that execution of the decree might be 
stayed pending the determination of the application for 
review, and an order was passed ex parte granting 
this application. Subsequently the opposite party 
, applied under s. 623 of the Civil Procedure Code for 
a review' of the ex-parie order on the grounds (i) that 
the Court had no jurisdiction to make it, and (ii) that 
the application of the 29th July was beyond time, 
and therefore there could be no review of judgment, 
and no order for stay of execution pending such 
review. Held that the Court had power, under s. 623 
of the Code, to review the ex-parte order of the 28th 
August, and that such order had been made without 
jurisdiction and ought to be review'ed. Seld that, 
having regard to the circumstances that the order of 
the 28th August w’as made w’ithout jurisdiction, and 
upon an ex-parte application, of which the opposite 
party had no notice, and interfered perhaps indefi- 
nitely with his' right to obtain the money in Court 
under the final and unappealable decree in his favour, 
as to which no applicatiou for review had been granted, 
and that the application for review of judgment was 
made after the statutory period of ninety days had 
expu'ed, and contained no explanation of the delay, 
sufficient reason for reviewing the order of the 28tli 
August had been shown. Amib Hasan v. Ahmad 
An .... I. L. R., 9 All., 36 
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102. Civil Procedure 

Code, s. 623 — Omission to serve notice of hearing of 
appeal on applicant — Pracliee — Notice to show 
cause — Right to begin. — An appeal w'hich was 
referred to the Full Bench for disposal was heard and 
determined by the Full Bench, and judgment given 
in favour of the appellant in the absence of the 
respondent. Subsequently the respondent applied 
for a review' of judgment, and proved that his absence 
at the hearing before tbe Full Bench w'as due to a 
mistake which had been made in not serving him 
with notice of thcrefercnce. Held by the Full Bench 
that under the circumstances the applicant’s absence 
at the hearing came within the words “any other 
sufficient reason ” in s. 623 of the Civil Procedure 
Code, and the review should be granted and the 
appeal re-heard. Upon the hearing of an application 
for review' of jtidgmcnt, u])on w'hich an order has been 
passed directing the opposite party to show cause W'hy 
tbe application should not be granted, counsel for the 
opposite i)arty should begin. Ghansham Sing r\ 
Las Sing . , . I. L. R., 9 All., 61 

103. Question of general com- 

mercied importance— ground. — Where 
the point sought to be raised in review had not been 
raised or argued by either party, but was first taken 
by the Court itself in giving its opinion upon the case 
referred to it, the Court gi'anted a review', observing 
as follow's: “The question arising in this case is 
not a question merely between two parties, but is one 
of great general commercial importance, and under 
the circumstances, and on tbe very special grounds I 
have mentioned, w'e think that the review' jought to 
bo granted.” StiiiiEMAN Hussein «. New OniENTAii 
Bank Coupoeation . I. L. R., 15 Bom., 267 

104. Application for review 

of an order contrary to law — Attachment 
of person in execution of decree-j-Liahility of 
married woman— Waiver. — R, as surety for her 
husband, joined with him in executing a bond for 
RhO. In a suit brought upon the bond, a decree was 
passed against both. R was arrested in execution of 
the decree, and brought before the Court. She w'as 
then asked if she desired to apply to be declared an 
insolvent under the insolvency sections of the Civil 
Procedure Code (Act XIV of 18S2), but not doing so 
she was committed to jail. Subsequently, however, 
she applied to be declared an insolvent, but her 
applieation w'as I'ejected. She then claimed to be 
released on the ground- of her coverture. The Judge 
rejected her application as being too late. Ou refer- 
ence to the High Court, — Held that her application 
for release w'a.s virtually an application for review' of 
the order for her imprisonment, ou the ground 
that it was contrary to law ' ; that her mere omission 
to take the ob j ection at the time of her arrest could 
not be regarded as a waiver of her right of exemption 
from arrest ; and having regard to the nature -of the 
right claimed, it w'as one which the Court could not 
properly decline to consider on review, however late 
the application might have been. In be the peti- 

. TION or Eadhi . . I. L. B., 12 Bom., 228 
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105 Erroneous application of 

s 675f Civil Procedure Code — Cxztl Prw 
dvre Code,! 623 — One ol the cases to wLicli s 5?^ 
of the Code does not apply is where, a prehminarv 


ol the appeal hot precedes the hearing or detenuinra 
that there is no appeal which the ( onrt can hearer 
decide Where such a pTehTomary ohjection « 
allowed, ifc cannot be said that the Court which, by 
reason cf the Limitation Act, has no jnmdictioa to 
hear the appeal, should nevertheless '‘affirm” the 
decree o£ the Court below In the case of anch a 
preliminary objection and snchaddlerence of opmion 


• ■ , . ^ i, ^ ^ 

J2 , IQ VaU y 8l4i distinmished Where, vn snch 
a case, the provisions oi the second par^raph of 
B £75 o£ the Code were erroneously applied, and 
the jndgment of the junior Judge, holding that 
the appeal should be dismissed as time^barred, 
prevailed, and the Court, oo appeal under s 10 
of the Letters Patent, affirmed such judgment, — 
^sld that, under the eitcum^lances, there was a 
xnutake or error apparent on the face of the record, 
and that there waa snfficieot cause for granting 
a review of the Conrt's decree under a. 623 of 
the Code Hvaaiwi Beoam v. CoitECToa or 
ilPZATTABSAQAB • I. 1/ B , 11 AD , 176 

108 Production of new doett* 

ment. — The objection to the admission of a renew 
of judgment on the strength of a new document was 
not allowed to prevail in a case where the so^afled 
new document was not the sole reason for the adtau 
Sion cf the review Bvao GosX'ni Pal t Uvbo 
SoovDAKEE CnowiinBAiv ISW. E., 316 

107 Beversal of decree on 

which decision was based. — Where cUims for 
rent were decreed by a Deputy Collector on the basis 
of a decree for a iabuliat which latter decree was 
subsequently set aside, the proper remedy was au 
application to the Deputy Collector for a review of 
his decision SToohabee Moobajim » Maho^d 
Avway. . , 22 W. E., 161 

108 Discovery of new evidence 

— Orouiidt for admxtnon of revieiB i» tptnol 
afpeaX —The High Court baa no authority to admit 
a review of a judgment passed in special appeal merely 
on the ground that neu evidence to prove a fact has 
been £scoveted BavnUB Nath Tts r KaU''^ 
CHtTTDEB CBOWPHET , . .16 "W. B , llS 

pj-parte Babbiiaoabvi.v Navaiiv 

[1 Mad., 254 


EE VlEW'— con/iaaed 

6 GROUNDS FOR REVIEW— 

Jackammai. e Pai-sbappi Chettt 

[5 Mad , 464 

Paschabaii Mookerjee « Rabha Naxh Boo 
KEBJEB 4 B L E , A C., 213 

iOD. — spinal Judge, 

Poteer of, to reeieip hie ovn order on ground 
of d«*c««fy of fresh eoidence—Deikan Agrtcul- 
iuntte’ Pflief Aoi, s 63 — The Code of CimI Proce- 
dure IB not applicable to proceedings before the 
Specal Judge under the Dekkan Agncoltunsts’ Re- 
lief Act (X\II of 1879) The Special Judge has 
therefore no jurisdiction to grant a review of a 
decree or order once made by him on the ground of the 
discovery of new cMdence Babaji r Babaji 

[L 1. E , 16 Bom , 650 

310 Discovery of fresh evidence 

— "Eeidenee ihotetug tean* of jurtfdie(tan—Gr ound 
of rettetr —As a general rule the discovery of new 
evidence is not a ground for the admisstan of a review 
of a judgment passed in special appeal Quare — 
Whether this is so when such new evidence might 
affect the jurisdiction of the Court which tried the 
case When new evidence is discovered the proper 
coarse for the appellant to adopt is to ask leave 
to withdraw bis special appeal and fo apply to 
the lower Court for a renew of its judgment Naita- 
BBAI Vallabsdas r Nateabbai Habibbai 

Bom , 89 

pANPtJBANO Sahasbit t aiOBO Vasvbst 

[6 Bom., A. 0,68 

111 Proof tiai ert* 

Jence sro# not before aratfaife — Before a tevitw 
can be granted upon tbe gromd of the discovery 
of new matter tt must he stated m the petition and 
proved that tbe new matter was not within the 
applicant’s knowledge, or could not be adduced 
at the time wb^n the decree was passed Dwabza- 
UAxn Cbowthet r Kishe’ixali Chowdhbv 

[Marsh., 553 2 Hay, 650 

BApbet EOovweb r AioosBrA Fahpet 

[3 Agra, 69 

NiTBO Eisbobb Biswas v Japvb Chckeeb 
S iKCAB . . 20 W B , 428 

112. Act Till tf 

f859, t 3“6 — Proof of alleged ground of retiev — 
A renew of judgment under s 376 of Act VIII 
of iSod, on the ground of discovery of new evidence 
not within the applicant’s knowledge at tbe Lfanng 
of the Case, should not be admitted without proof of 
the troth of the ground alleged. Usibao Tbabfb 
o GakttI irmsPAi. 

[8 B L. E., Ap , 34 : 16 W E., 7 

NoniTA MottAK Rot CnownirBT r Diwowath 

MoOszbjeb . 13 B. It. 427 note 

I KHsirE CnwuEa Geose t Pbakvisto Gbose 
j [UB L.E.,428note:I2‘W.E.,4ea 

1 Naitas CnAwH Fai. CnowpHBv r SAapzs 
I £8B.I,.B, Ap,85note:J0'W,E.,432 
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EAMDUAN CnTJCKmDTJTTT t’, .Tainahatan Panja 

[8 B. L. R., Ap., 36 note : 12 W. R., 536 

SlTANATII GllOSE I’, SnAMABtrNDAHI DaSI 

[8 B. L. R., Ap., 37 note : 14 W. R., 26 

Nudakoiiand BnooYA r. Eeedoy Mundul 

[11 B, L. B., 424 note : 17 W. R., 458 

SnuMsniiiR Am Khan v. Eam CnrNHim Goorxo 

[2 W. R,, 174 

Otlierwisp the application will be refused. EAiain 
Doss D. SooRAJ Alxiiiii • Bourke, O. C., 131 

JHtJBiioo Saiioo r. JtisoDA Kokr 

[17W.R„230 

Aiieithat P. Kokdi o. Manaji J. .Tagtar 

[3 Bom., A. C,, 49 

Beojekduo Coomau Box Chowdtirx r. Wise 

[19 W. R„ 130 

Kissa Bibee v. Abdoor Eehman 

[18 W. R., 413 


_ Cix'il Proccdtirp 

Code,‘lS59, s. 37C.-Duvinp the pendency of a suit 
for rent a plaintiff applied for postponement on the 
ground that ho was nnahlo to obtain a copy of a 
document which he had applied for from the Collcc- 
torate. The Mnnsif refused postponement and gave 
him a modified decree. The plaintiff subsequently 
obtained a review of judgment and a decree in full. 
Tbc Judge on uppcul decided tliiit tlio ^ruiisif ■wn.s 
wrong in “admitting the review, because the plaintiff 
had not mentioned that he was previously unacquainted 
with the existence of the dreumeut. Seld that the 
review was pi'operly admitted under Act VIII of 
1859, s. 376. Goor Dxab Box v. Deka Koonta 

[22 W. B., 446 

Nature of evi- 
dence — Civil PTOcedxite Coacj J859j s* S/G* The 
new evidence referred to in s. 37'’, Act VIII of 1859, is 
evidence that would rrobably alter the decision of the 
Court. The affidavit on which an application for 
review is grounded must state what the new evidence 
to he relied on is ; in such an affidavit no reliance can 
be placed on a statement of belief of good defence on 
the merits, but the facts to be relied on as such must 
be set out. Dhunsook Dass r. Herrx Baboo 

[Bourke, O. C., 115 

115, Fresh evidence, 

Nature of , requisite for revieic. — Where new evidence 
is adduced in an application for review, it need not 
be, per se, sufficient to show that the previous deci- 
sion is wrong or such as to cause an overmastering 
balance of evidence. If there is sufficient gi'ound for 
receiving the new evidence, the case is to be heard as 
if it were being originally heard with the materials 
then before the Court. Sahebjan Bibee v. Sdedttr 
All 22 W. R., 288 


116. — Civil Procedure 

Code ('1882J, s. 623 — Peview of judgment on second 
appeal — Alleged discoverg of new and important 
documentary evidence — G-round which could not he 
relied on on second appeal, — In a suit on a mortgage 


REVIEW — continued. 

5. GEOUNDS foe EEVIEW— concZ«(ferf. 

it was held by the lower Appellate Court and by 
the High Court on second appeal that the pro- 
perties comprised therein were under attachment at 
the time of its execution, and that it was accordingly 
void under the Civil Procedure Code, s. 276, as 
against the claims of judgment-credifors enforceable 
under the attachment. The plaintiff, who was the 
appellant on second appeal, sought a review of the 
judgment pronounced therein on the ground of the 
discovery of new and important documentary evidence 
fiom which it would appear that the properties in 
question were not under attachment at the date 
of the mortgage. Held that the application for 
review could not be entertained for tlicrcason that the 
ground i-elied upon could not he successfully relied 
upon on a second appeal. Bare Kutti v. Mamad 

[I. I., R, 18 Mad., 480 

117. Error in adjudication of 

costs — Other ground for application untenable — 
Civil Procedure Code, 1877, s, 206. — When an 
application for a review of judgment is made upon 
several grounds, one of which refers only to the 
question of adjudication of costs, and the Court to 
whom the applic.ation is made holds all the other 
grounds to be untenable, but is of opinion that there 
has been a clerical mistake in that part of its order 
or judement which refers to costs, it may reject the 
application absolutel.y and permit the applicant to 
apply* under s. 206' of the Civil Procedure Code, 
1877, for a rectification of the clerical mistake, 
JoxKisnEN AIookebjee V. Ataooe Eohoman 

[I, L. R., 6 Calc., 22 : 6 C. L. R., 575 

6. EE VIEWS AFTER TIME. 

118. Power to grant review after 

time. — A Judge has power to gi-ant a review after 
the lapse of the ninety days within which the appli- 
cation ought to be made, Eamg-ettee Doss v. 
Gholah Ahmed Khondear . W. R., E. B., 84 

119. Juxt and reason- 

able ground for delay. — A Court has no jurisdiction 
to entertain an applic.ation for review after the lapse 
of ninety days of the judgment to be reviewed, unless 
just and reasonable cause for the delay be given. 
Shama Churn Chuckeebuttx v. Bindabun Chun- 
deb’Eoy 

[B. L. E., Sup. Vol., 892 : 9 W. R., 181 

Mahomed Gazi Chowdhrx v. Dueiab Bibi 

[5 B. L. R., 318 note : 11 W. B., 22 

Easheenath Eox r. Lukheenarain Chatxerjee 

[W. R., 1864, 91 

JnuBHOo Sahoo r. Jusoda Koeb 

[17 W. R., 230 

Fakira V. Basapa Mahadan Shetti 

[8 Bom., A. C., 234 

120. Petition for cor- 

recting decree — Just and reasonable ground for 
delay. — A petition for the” rectification of a decree is 
not different from an application for a review when 
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the object of the rectification is to alter the decision 
of the Court and such a petit on cannot be received 
after nmetj dajs withcut j st and reasonable cause 
for the delay being shewn to the satisfaction of the 
Court Asstjb Ali t Wooltutoonissa 

[13 W B,33 

121 Improper grant of review 

after time— .iici VJli of 1859 » S77 — Where a 
party applying for a review of judgment after the 
expiry of the period of ninety days allowed by a 377, 
Act VIII of 1859 had not asifequiredby that sectioi 


ceedings thereon Lucbuun Siwon i Tiebaki 
Bassh . • 14 B L E , 373 

SCI ncHiiniT SiKOn « Shumshkee Sman 

\ [li E , 2 I A , 68 
LriEETMOHim Boy CnowDHEV « Sowtea Bee 
BEE • « 10 "W B,, 42 

OcoE Bebsbad Stomati I AKJun Au 

[24 W B . 294 

Fabiba V Basapa Mahadak Shetxi 

[8 Bom , A C , 234 

GuifGAVABAIBEOY l GOONOlIOIfEE 

C8”W K,184 

' Betts i> Boksi S ltTKcuE 26 W B,343 

Keibto Gobibd Joabdae t JcaoBnwDHOo 
SiBOAB « 12 W R , 94 

Sbeekath Chowdbst V Kbitattouyeb Dossee 
[18 ■W B,288 

122 Admission of review after 

time fop good grounds — There seems to be no 
limit to the time alter the expiration of ninety days 
at which the application for review may bo filed 
provided the applicant can satisfy the Court that 
there is just and reasonable ground for review 
JooorL KisnoBE SiKon t Oogxjb Nabaik Sihod 

ISW B, 483 

123 HeversalbyHig^x Court of 


the order admitting the review was open to appeal, 
and must be set aside Rot GcorVB Sdiiayb o 
Achebtje Bail 13 W E , 120 

124 Different construction of 


REVIEW — continued 

6 REVIEWS AFTER TIME— continued 
the cause alleged was no excuse for the delay Pban 
Kishes Bhcttachaejee I BuKsnEE Cazee 

[low R,26 

125 — Subsequent tary 

*ng decision of law — Order on renand — Ground 
for review — A remand order made on special appeal 
13 (unless a revie v of it be obtained within the pro 
scribed time) a conclusive determination of the points 
of law involved m it and the correctness of the law 
laid down upon a remand cannot be juestonedona 
second special appeal nor is the fact ot the Courts 
adoptmg a different view of the law after an order 
has been made in general a goo I ground for allowing 
a review of such order after the tune for a review 
has elapsed Ramktjtabbai v Damodhar Narbhe 
BAM 0 Bom , A C , 140 

128 Subsequent Eull Bench 

decision— Grownd for revteo—A Full Bench 
judgment after the original judgment has been given 
in a suit IS not a ground of review a Full Bench 
judgment being piospective end not retrospective 
Madhxjb Chuvdeb Ghose t Babdika Chow 
DasAiM 7 W R , 406 

Dwabeahath Doss Biswas V Makice Chchbbb 
D oss 9 W R , 102 

Contra Fobbes t DyahvtoOILAh 

[10 W R , 416 

127 Anewevpouton 

of the law by a Full Bench after the passing of tbs 
original decree is not just and reasonable cause * 
for admitting a review after the prescribed period 
Wh n a review has been granted the Court is bound 
to decide the case according to any new exposition 
of the law by a Tull Bench made si cc the original 
deCISOD bEAUA CHOBH CstrOEERRUTTY D BlKDA' 
BVH CBOunBE Roy 

[B li R , Sup Vol ,892 9 W R , 181 

BCBA BOODHO T KOYLASn ChUMBEB NnUDEE 

[6 W R , 100 

Abiadjionee Dossia r Joy Suveer Roy 

[7 W R , 408 

128 Ground for re 

view. — iSttjf by mortgagee to declare lien — Suite 
gtteii<»tttf/orpoj»«*»o« — The plaintiff amortgagee 
obtained a money decree against the defen iant A 
third part) in execut on of another decree obtained 
against the same defendant p tup for sale the pro* 


decree oougui lu luc aii u jiujeriy uiuiiiii, auu 
brought a suit against the deftndant and the third 
party to have it declared that the Utter held the 
property subject to his mortgage The suit was 
decreed by the Subordinate Jud^e but eventually 
dismissed by the High Court on the ground that the 
plaint ff by suing for bis money decree only had 
depnved himself of t) c benefit of his lien as against 
the third party The plaintiff thereupon brought 
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anotlier suit a.eainst the same parties to recover pos- 
sessiou of the mortgaged property, -wliicli suit even- 
tually came up before a Full Bench, where it was 
decided that the plaintiff had no right to bring the 
suit for recovery of possession, hut that his proper 
course was to sue to have his lien upon the property 
declared, the Court intimating that it would be open 
to the plaintiff to apply for a review of judgment 
in the suit originally brought by him. On the revi-'W 
coming on to be heard, it was held that the plaintiff 
was entitled to a review of that judgment, aud that 
the case was distingirishahle from the general rule as 
to reviews laid down in Madhul) Chunder Qliose v. 
JdadTiika Lhoiodlirain, 7 W- R., 405 ; Rtoarkanath 
Doss Biswas v. ManicTc Chunder Doss, 9 TFi R., 
102; and Shama Churn Chuckerhutty v Bindahun 
Chunder Roy, B. L. R., Sup, VoL, 892, - inasmuch 
as the granting the review did not interfere with pre- 
vious decisions of the Court in other cases between 
other parties. Jommenjox Muiltck n. DasmoheV 
Dassee . . I. L. R., 8 Calc., 7CO 

129. ^ Decision of High. Court or 

Privy Council modifying the law. — An ap- 
plication for review of judgment of a lower Court is 
not admissible after the limited period, y in 

consequence of a decision of the High Court or of 
the Privy Council modifying the law or practice 
which prevailed at the time when the judgment 
sought to be reviewed was passed. Onoop Chtjhdee 
Patte V. Eekoweee Singh . . 6 W. R., 167 

. 130. Subsequent decision of 

Privy Council — Right to re-trial of case — 
“Where the decision of a lower Court follows a view 
of the law taken by the High Court, and that view is 
set aside by a ruling, of Her Majesty in Council, the 
judgment-creditor has a right to have his case re- 
tried upon that ruling. Bahbe Peeshad v. Eadha 
Peeshau Singh . . .15 “W. R., 143 

131. Decision of Privy Council 

— Civil Procedure Code, 1859, s, 379 — Orouni for 
review otit of time. — A decision of the Privy Council 
in 1871 as to a question of fact in another suit, or the 
pendency of the appeal in the High C; urt, was held 
to be no cause (under s.37S», Act VIII of l859j for not 
having preferred an application for review of a 
judgment passed in May 1866 within ninety days 
from the date of the decree. Boeakee Lali. v. 
Mohjee LalIi . . . .17 “W. R., 163 

132. — - Apylicaiiod for ' 

review after appeal hy party who did not appeal — 
Act VIII oj 1S59, s. 377 — Just and re&sonable 
cause for delay in filing petition of review. — Upon 
the appeal of one of the defendants to the Privy 
Council the judgmoit of the High Court was 
reversed. Another defendant, whose defence was the 
same as that of the defendant who had appealed, 
applied to the High Court to review its judgment 
after a lapse of several years from the date of the 
judgment of the High Court, but within three 
months from the date on which he became aware of 
the decision of the Privy Council. The application 
was refused, Saran Q-kosal x.Tarini Charau 
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Ghose, 3 B. L. R., A. C,, 2S7, doubted.' Pakohanan 
Bose v. Gtteudas Roy 

~[9 B. L. R., 187 : 18 W. R., 317 

133. Analogous cases. 

— An application for review of judgment of thi-eeout 
of five analogous cases decided hy the High Court, the 
judgment in two of which had been reversed by the 
Privy Council, was made after a lapse of more than 
ninety days from the date of judgment. Held that 
a lapse of ninety days, under the circumstances, 
would not be a bar to the granting of the review. 
Satto Saean Ghosae v. Taeini Chaean Ghose 

[3 B. L. R., A. C., 287 

S. C. StTTTO SUEEUN GOSHAl v. TAEINEB ChITBN 
Ghose 12 W. R., 164 

134. Execution of decree against 

wrong person— ..4 ei{ Fill of 1859, ss. 376, 377 — 
Reasonable ground for revieto — Appeal by one 
defendant, right of review hy another,— A. decree for 
wasilat was passed against “the defendant” in a 
case where there were several defendants ; and as 
soon as one of them, who was not the person against 
whom the idaintiff sought' for wasilat in -the original 
plaint, found that the decree was to be executed 
against him, he applied to the Court for a review, 
though after the time prescribed by s. 377, Act VIII 
of 1859. Held that the Court was quite right in 
holding that there was reasonale cause, within the 
meaning of that section, for the application for 
review not being preferred within the limited time. 
Bijnkoo LaeIi Singh v. Basoomdnissa Bibee 

[7 W. R., 166 

135. — Pendency of special appeal 

— Ground for delay — Civil Procedure Code, 1859, 
s. 377.— Where an application for review is not made 
within the ninety days provided by Act VIII of 1859, 
the pendency of a special appeal is not “ a just and 
reasonable cause” for the loss of time, such as the 
Court to which the application is made is .bound to 
arrive at under s. 377, before it can entertain the 
application at all. Lucas v. Stephen 

[9 W. R., 301 

FAEIEA 'v. BASAEA MAHADAN ''HETTI 

[8 Bom., A. C., 234 

136. — Mistake of counsel— 

Procedure Code CAct XI Fof 1882J,s.623 — “Suffi- 
cient cause .” — In a suit between A and B heard to 
the 29th .Tanuary 18 ■'3. a certain conveyance was 
filed with the plaint, but un to the hearing this con- 
versance had been protected from discovery. B’b 
counsel had, however, had a copy thereof delivered to 
him at the time B’s written' statement was being 
drawn, and a copy briefed to him at the hearing. 
At the hearing, A’s counsel stated that the effect of 
the conveyance was to vest the entirety of a certain 
property in A; this view was accepted by E’s counsel, 
who did not read the conveyance The only issue in 
the case was who was in possession of the property,” 
and the Court decided this issue on the 5th February 
in favour of the plaintiff. On the 26th February B 
brought a suit against A to set aside this conveyance 
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on the ground of fraud. And m certain prcceedings 
in this case taken on the Slst March, i’s eotm^ 
discovered, as he alleged for the first time that 
under the conveyanop a moiety of a seven twenty 
fourth share remained in .B On that day instmc 
tions 'were given to JB’s counsel to draw 'up a petiUon 
of renew of the judgment of the 5th Pebmaiy 
This petition, owing to the Easter vacation wvs 
not, and could not have been, presented till the 
9th April Held that the uords “auffieient reason” 
in s C23 of the Code should receive a liberal con* 
struction and should he coustrued so as to do substan- 
tial justice to the parties, that as in this case it 
appeiied to the Court that the construction placed 
upon the conievance by 2J a counsel was the correct 
one ‘sufficient reason” had been shown for making 
the application IH tbb matteb ot the petitiom op 
Solomon Gopitil Chtthdeb Lahiei « Solomon 
[I. li R , 11 Calc , 767 

RfZrfjOu theappeal, jJeJ Gabth C J— Althoushlt 
IS difficult and perhaps 'undesirable, to attempt to define 
precisely the meaning of the uorda ‘any other suffi 
cieut reAsoii” in s 623 of the CimI Procedure Code 
yet from the earlier part of the clause it is cleat that 
a poiut which might have been, but wbich was not, 
diBCOMred at the trial by the exercise of due dih* 
gcnce, was not intended by the section to afford 
any sufficient reason for renew Per Wjlson J, 
—Stwhle — If at a trial all parties, counsel on both 
Bides, and the Judge are under a misapprehension 
as to the contents of a document, cr eien if the 
Judge alone is misled on such a point and in 
conaoquincc a wrong electee is n ade, the mistake 
ought to he corrected on renew Oopal Cqandea 
Lahibi 1 Solomon I X* B , 13 Calc , 62 

1&7. — — Biscovery of nevr evidcnco 

— Lapse of hmt — The discoiery of new evidence 
may make it i roper to grant a re\ lew, hut the circum 
stances must be i ery special — the more so when 
the application foe renew is made ii any ycjrg after 
the date of the decree and the evidence dstovered 
must be of a clear and conclusive cluiracter UeebA 
Lall Ghose 1 Bam Tabuck Det 

[23 VV B , 323 

138. Ground for delay — Effect of 

ignorance of effect of judgment — An applicant for 
review cannot plead his ignorance of the effect of the 
judgment as a justification for hw delay Golam 

Hxjsen Mahamed t Musa Mita flAaiAn An 

[I Ii. B , 8 Bom , 260 

139 AdopttonoJ 

daughler^t eon — Custom — Sreache* of custom — 
Practice — Neio ca e set up in special appeal — An 
application for review was presented to the High 
Court more than eighteen months after tune, the 


the Courts below, but an objection was taken for tha 
first time in special appeal that an issue regardmg 


BEVIEW — continued 

6 REVIEWS AFTER TIME-co»e?«ded 
it should have been raised m the lower Courts. No 
instance ot such special custom had been given in 
evidence It was urged that the applicant was a 
minor until shortly before the making of the High 
Court decree aud was only represented by his adop 
live mother as his guardian The High Court con 
sidered that there was no sufficient excuse for the 
delay aud rejected the application observing that, 
unless upon very stron^ grounds and under very special 
ctrcums^nces the Court vronld hesitate to permit a 
party at such a stage of his suit to set up a case which 
was not set up for Inm in the Courts below, where his 
professional representative must bav e been w ell aware 
whether such a case could be legitimately set up, 
and abstained from any attempt to do eo Oopal 
fcAEBlT V HANMANT SaEBAT 

[I. L. B , 6 Bom , 107 

140 — — — — — J list and reason 

able cause — Cm il Procedure Code,18o9, s 377 — The 
plaintiff in a suit applied more than two j ears after 
the pioper time for a review of judgment m such 
suit, filing with bis application a copy of a decision 
by the High Court which had been passed subse- 
quently to the date of such judgment, m support of 
a contention centamed m bis appl cation which should 
have been, but was net urged at the heanog of his 
salt Sneh contention and the other arguments and 
statements contained in his application might have 
been adduced within the time allowed by law fer an 
application for a review of judgment iZeZd that as 
such contention might have been urged at the first 
heanog of the case, there vras no just aud rea*on* 
able cause” for prefetiing the application after time, 
aud the Court of tirst instance was therefore not 
Warranted lu granting the application and rev lewing 
its judgment Madho Das i Busman Szvri.% 
SXNOH I L B, a All, 287 

141 — ■ Necfssttg for 

revtem not anitng — CtitZ Procedire Code, 1659, 
* 376 — Tboueh a certain issue in a suit was decided 
against the plaintiff, the suit was decreed and the 
defendants obtained a review on which that decree 


the latter judgment was passed the words of s. 376, 
Civil Procedure Code, 185% entitled him to ask the 
Court to reconsider both judgments Baooo Jan v 
CnowunBr ZuuooBUL Huq ISW. E,69 


7 QUESTIO^•^ WHICH MAI BE RAISED 
ON REVIEW 

142 Eaising ne-w grounds— 

Cictl Procedure Code, 1859, s 374 — A party 
wishing to be heard m support of new grounds must 
apply for permission nndtr s 3~i, Act V 111 of 1859 
he Cannot be permitted to raise them in an applies* 
tion for review Foeubooddeen JlAnoMEU AnSAN 
CnowuBET c Av^u^^JNAT^ Rot GW.E.STO 
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'R'E'VTEiW'—coniimied. 

7. QUESTIONS WHICH MAY BE EAISED ON 
EEVIEW— continued. 

143 . — Issue not raised in lower 

Courts — Application for review after special ap- 
peal . — In an application for review after special ap- 
peal, the Court will not entertain a question not raised 
before at a former stage of the suit. Ik be Tueani 
S iKGH . . . . 6 B. L. B., Ap., 141 

144. ISTew arguments— Jlaifer 

previously adjudicated on. — The Judges arc not re- 
quired to re-adjudicate points considered and adjudi- 
cated when brought before them by a pleader then 
employed, though they may be better argued, and put 
in a different light by another pleader subsequently, 
but are to be guided in their admission of reviews by 
the definite terms of ss. 377 and 378 of the Civil Pro- 
cedure Code, 1859. Chookeb Mukdeh d. Chekdee 
Dale Dass . . . . 14 W. E., 334 

145. . Issue not noticed in the 

lower Court — Arguments on appeal and retieio. 
— In the first Court an issue was raised whether or no 
the hearing of this suit was ban-ed by the law of 
limitation. One of the grounds of appeal to the 
Judge was, that the Principal Sudder Ameen ought 
to have held the suit barred as regards the diaras 
under the special limitation of three years frem the 
date of the Collector’s settlement. The Judge did 
not notice this ground in his judgment. The same 
ground of appeal was repeated on the special appeal 
to the High Court, but that Court refused to enter- 
tain it, for the reason that it did not appear to have 
been raised in argument before the Judge or in the 
first Court. On application for review, it was urged 
that the Court ought to have listened to this ground, 
but the Court adhered to its former decision. 
Counsel should not bo heard to re-argue a case on 
review upon the same points as were argued on special 
appeal. Eaj Kekwae v. Indiejit Kehwae 

[5 B. X,. E., 585 ; 13 W. E., 52 

146. Points for argtiment — 

Questions already discussed and decided — A'e?p 
points. — On application for review of judgment, — 
Seld a party applying for the review of judgment 
must show that there is good and sufficient cause 
for granting the review before he can be heard 
to argue that the decision is erroneous. In so showing 
cause, (first) no point can be raised which has been 
already discussed and decided on the original hearing 
of the appeal ; and (secondly) no new point which has 
not been raised at the hearing of the appeal can 
be argued on the application for review. Bhawa- 
BAl SlKQH V. EAJEHEBA PbATAP SAHOT 

[6B.L. E.,321 

Eajekdbo Eeotab Sahee V. Bhowabel Sikqh 

[14 W. E., 105 

Upholding on review, Bhowabel Sikgh r, Ea- 
JEKDEo Peotab Sikgh . . 13 W. E,, 157 

J AKAB Alt V. Chanbj Chaean Det 

[5 B. L. E., 334 note : 11 W. E., 202 

Gekgateebab V. Agea akb Masteemak’s Beak 
[5 B. Ii. E., 340 note 


EEVIEW — continued. 

7. QUESTIONS WHICH MAY BE EAISED" ON 
EEVIEW - concluded. 

S. C. Agea and Masteeman's Bank v. Genga 
Pebshad . . .15 W. E., P. B,, 5 note 

Hazea Begesi V . Hossein Ait Khan 

[5 B. L. R., 341 note 

Collectoe oe Tibbeeah V. Mabzennissa Bibi 

[5 B. L. E., 341 note ; 14 W. E., 84 

Gaeib Hossein Chowdhet r. Wise 

[5 B. L. E., 342 note - 

S. C. Meheeoonissa Khatoon v. Wise 

[15 W. E., P. B., 2 note 

Beni Madhab Ghose v. Ganga Gabind Mandab 

[5 B. L. E., 345 note : 15 W. E., P. B., 3 note 

147. Points for ai^guraent— Act 

YIIJ of 1859, s. 876 — Arguments and grounds to be 
raised on review. — It cannot be treated as a univer- 
sal rule that no point can be raised on an application 
for a review which has been already discussed and 
decided on the original hearing of the appeal ; or 
that no new point which has not been raised on the 
hearing of the appeal can be argued on the applica- 
tion for a review. In each case the Court to vyhich 
the application is made must consider and decide 
whether a review is necessary to correct any evident 
error or omission, or is otherwise requisite for the ends 
of justice. In the mattee ob the betition oe 
Chintamani Pal. Cbintamani Pal v. Pbaei 
Mohen Mookeejee. In the matteb ob the 
betition ob Saleh Shabi Sabi-ed-din Abe Saleh. 
Saleh Shabi Sabi-ed-din Abe Saleh v. Abad- 
EKissA Bibee 

[6 B. L. E., 126 : 15 W. E., F. B., 1 

148. Points already 

decided — Neiv points — Discretion of Court. — 
Parties applying for a review of judgment are not 
absolutely debaired from asking for a re-hearing of a 
matter which has been already argued and considered, 
nor are they debarred fiom raising a point which has 
not, but which might have been, raised previously ; 
but in every such case it lies upon the party making 
the application to show the Court some good ground 
upon which that indulgence is asked for, and it is in 
the discretion of the Court to allow or to refuse such 
an application. Heeee Peeshad Mendel v. Nend 
Kishoee Singh . . . 17W. E.,478 

149. Question raised 

and abandoned. — A party who not only had an 
opportunity of raising a question, but wbo did raise 
it on appeal and on argument abandoned it, cannot, 
under ordinary circumstances, be allowed to agitate 
the question on review. SabABATHI v. SebeAXA 
Bamahadha . . . I. L. E., 2 Mad., 58 

150. Admissibility of 

admitted documents. — Whether certain documents 
which have already been admitted as evidence wereso^ 
admissible or not, is not a pc.int which can be urged 
in review. Koleemooddeen SIendel v. Heeeen 
Mendel 24 W. R., 1S8 
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HEVHi w — continued 

8 GRANT OR REFUSAL OP REVIEW. 

161. Heasons for granting order 

for review —Record ofrea^om Bi-fore a review 
of judgment is granted, an order granting the ^ppli 
cation lor renew and the reasons for granting the 
same should he recorded Bhaibqn Din Sman i 
RAW Sahai . I li. E., 3 All , 316 

162. — lEfTect of refusal to grant 

TB'VievT— Judgment of refuial — A mere refusal to 
grant a renew of ludgmcnt cannot alter the judg- 


e MOTHOOB MoHDN JIONDUIi 

[20 W. R , P. C., 460 

9 APPEALS AND PROCEDURE IN APPEALS. 

163 Orders rejecting review 

— Orders on teneto— CniC Trocedure Code, 1659, 
s B7S-~- Application of «cLo« — S 378 (s 626 of 
Civil Procedure Code 1882) does not apply to judg- 
ments on renew, hut only to orders rejecting reviews 
ArcAH v Howah Bte 1 Ind. Jur , N. S , 231 

EuoHOONATn Rot t Ahunpo Papbat 

[10 -W. B., 387 

164 Appeal by some only of 

several defendants — forretiew hg 
aot»« only of defmdatita j» separate »nteresU—E0'eet 
^decree on reiiewmodtfging deasten on appeal — 
la a suit, in which shvcral defendants were joined, to 
set aside alienations made at different times and to 
different persons, plaintiff succeeded m the first Conrt 
partly, and ou appeal wholly, and obtained a decree 
ordering the alienated property to he restored to him 
Then the defendants, their interests being separate, 
brought separate special appeals, which were dis- 


Pesoo Jan c Mpxlick IVAizooDDBrN 

pS W. B., 404 

155. Order other than order 

rejecting applications for review— 0/rfer 


the fiual order in the case , and the party aggneved 


EEVIEW — continued. 

9 APPEALS AND PROCEDURE IN APPEALS 
— continued 

within thirty days from its date Jotkishen 
AIoocebjbe I Ataoor Rohoman 

[I L R., 6 Calc., 22; 6 C. L. E., 675 

156. Order rejecting review— 

Finality of order — An order rejecting a review is 
final Nobin Chunckb CnowoHRY i Gbidhabee 
Lam. . . IIW. E,284 

Banes Eau v Hosseim Ah . 11 W. R , 184 

167.^ Order granting review on 

insufficient ground— AH Till of IS59,ss 876 
to 378 — Appeal — •‘Final " — Where a Subordinate 
Judge, after deciding a regular appeal, granted an 
application for review of judgment on the ground 
that new evidence had been discovered, but without 
any inqnuy or proif that such evidence uas not 
within the knowledge of the applicant or could not 
have been adduced by him at the time the decree was 
passed — Held that this was an erioror defect in the 
procedure oi investigation of the case which affected 
the decision, and was a ground of appeal when the 
decision upon review was brought before the High 
Court on special appeal. The word “final” m s 378 
of Act VIII of 1859 means that the order rejecting 
the application or granting the review shall not by 
Itself be open to appeal BETBUBCErNPEB bPBMAH 
CflOWUUBT 1 Madhebbau Sttbiiau 

[11 B. Xi. B , I* B , 423 
20 W. B., 84 

Kpbo KisnoRE Biswas i Jadvb Cuumdeb 

SiBCAB . . 20 VJ". R., 426 

Dhvnea Detla i Hiba Ramba 

[4 Bom, A. C, 67 

168 Becisioa as to what is just 

and reasonable ground — dpplteattonfor retteto 
after ninety daue — Act V III of 1859, ss 363,877, 
And 378 —The decision of a subordinate Court as to 
what coustilutes * just and reasonable cause” for ad- 
mitting a review after the prescribed period is appeal 
able The words in s 378, ActVllI f 1859, "its 
order in cither case, whether for rejecting the appli- 
cation or granting the review, shall be final,” are 
applicable only to the order for rejecting the applica- 
tion or granting the review, and not to the decisiou 
as to whether there was just and reasonable cause 
for allowing the application to be made after the 
period of ninety days ptesenbed by s 'JT7 had elapsed 
Sqaka Chpbn CHCCKEBntrxTT r Bindabun CnvN- 
bebRot 

[B. L R , Sup. Vol ,892:9 "W. E., 181 
Geoboe r. Hauiiton, Beown L Co 

[4 N. W., 74 

169 Presumption as to'‘perform- 

Bnce of preliminaries to review.— Ihe Court 
will presume that tic (roper prelimmanea have 
been observed in admitting the review, and unless 
anything appears to have been done contrary to law. 
Will not set aside the decision. Aektti, binoo v. 
Abuoox Gppfoob . . .18 "W. B., 16 

See QPBPJfrBTTr AArpDtrr Pappa I fATmur 

[IMad., 104 
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REVEEJ W — continued. 

9. APPEALS AND PKOCBDUEE IN APPEALS 
— concluded. 

160. — - Objection taken on appeal 

— Objection as to imvro'per grant of review — Givil 
Procedure Code, 1859, s. 376. — Although the order 
itself for gi’anting a review of judgment is final, yet, 
on appeal against the decision passed in review, 
objection may be taken that the review was impro- 
perly granted. Abdttl Rahim v. Racha Rai - 

[I. L. R., 1 All., 363 

161. Objection that 

evidence tvas tvithin Icnowledge of applicant . — 
Where, owing to the conduct of the opposite party, 
who, though served with notice, made no objection, 
an applicant for review had no opportunity of showing 
that a new piece of evidence which he adduced was 
not within his knowledge and could not be adduced by 
him when the decree was passed, such opposite party 
cannot afterwards be allowed to object on the ground 
of the Pull Bench ruling in Jihyrub Chunder Surmah 
Clioiodhry v. Madhubram Surmah, 11 B. L. R., 
423 : 20 TF. R., 84. Ram Joy Qoobto v. Jugodes- 
SHEEE ..... 22 W. R., 399 

162. Civil Procedure 

Code, 1859, s, 378 — Appeal against review not 
justified by evidence . — The Full Bench ruling, Bhy- 
rub Chunder Surmah Chowdhry v. Madhubrani 
S^lrmah, It B. L. R., 423: 20 W. R., 84, that a 
special appeal would lie to determine whether in an 
order grantihe: a review there had been any irregular- 
ity, and that the word “final” in the Civil Proce- 
dure Code, s. 378, would not prevent the Appellate 
Court from considering afterwards the legality of the 
order, was held to apply to cases in which a regular 
appeal is preferred on the ground that the admission 
of thereview was not justified by the evidence. Joy 
Kisheh Moohehjee 1). Pabbhtty Churn GhossaIi 

[22 W. R., 183 

163. — Fresh evidence 

— Frror in granting review. — The Munsif dismissed 
a suit, Afterwards he issued a rule calling upon the 
defendant to show cause why a review of judgment 
should not be granted. The defendant showed cause, 
but his objections were overruled ; the review was 
granted, both plaintiff and defendant adduced new 
evidence, and a decree was given for the plaintiff. On 
appeal, the Subordinate Judge reversed this decision 
on the ground relied upon by the defendant in showing 
cause in the lower Court, namely, that the defendant 
had not established that with due diligence ho could 
not have brought forward in the original trial the 
evidence upon which his application for review was 
based. Held on special appeal that the fact of the 
defendant having adduced fresh evidence in the 
Court below did not debar him from objecting before 
the Subordinate Judge that the review was wrongly 
granted, because the order admitting it was final. 
Peannath Bhadooex V. Seeekant Lahooey 

[2 C. Jj. R., 257 

10. PROCEDURE ON RE-HEARING OF CASE. 

164. — ^ Effect of order for review 

— Re-opening of whole case. — ^When a review of a 


REVIE'W — continued, 

10. PROCEDURE ON RE-HEARING OP CASE 

— continued. 

decision has been admitted, the whole case is thereby 
re-opened. Sainal Ranchhod v. Duieabh Dvaeka 

[10 Bom., 360 

165. ■ ^Re-trial by different Judge 

—Point directed by order of rerieu-.— When a case 
is^ admitted to review by the deciding Judge, and 
tried afterwards by another Judge, the new Judge 
ought to try only the point directed by the order 
of review. Hubeo Chundee Chuckeebutty v. 
Rameishoee Chuckeebutty W. E., 1864, 142 

166. 'Review granted on parti- 

cular ground — Civil Procedure Code (Act IKof.. 
1877), s. 630 — Discretion of Court as to re-hearing 
whole case or not . — Where a review of judgment 
is granted on a particular ground, the Court is not 
bound to re-hear the whole case under s. 630 of the 
Civil Procedure Code : it is in the discretion of 
the Court to rc-hear the whole case, or only the 
particular point on which the review has been 
granted. Huebans Sahye v. Thakooe Pueshad 

[I. li. B., 9 Calc., 209 

S. C. Thacooe Peosad v. Baiuok Ram 

[12 C.Ii.R, 64 

167. Revieio of por- 

tion of case — Potver to re-hear case on another 
point . — Where a Judge, who had ordered a certifi- 
cate of guardianship to be granted under Act XL of 
1858, granted a review of his order on one point,— 
Seld that he had no power to re-open another ques- 
tion which he had already decided finally, and on 
which no application for review was made. Byj- 
NATH Sahoy V. WuzEEE Naeain . 24 W. R., 427 

168. Power to enter- 

tain another objection without remand. — In a suit 
to recover possession of certain laud, which, though 
described in the plaint as partly bastoo and partly 
agricultural land, was treated by both parties as 
agricultural only, it was found by the Court of first 
instance that the defendants had acquired a right of 
occupancy. This finding having been confirmed by 
the lower Appellate Court, an application was made 
for a review, and on review that Court reversed its 
former decree on the ground that no right of occu- 
pancy could be acquired. Held that on review the 
lower Appellate Court ought not to have entertained 
the objection that the land was not agricultural without 
remanding the case for the trial of a fresh issue on 
that point. Khoeesh Mahomed r. Mahomed 
Takee . . . . 10 C, I.. E., 106 

169. Power io reverse order for 

re-bearing of suit— Re-hearing before another 
Judge. — Where one Judge decided that the suit 
was not barred as a res judicata, and directed the suit 
to be re-tried on the merits, and after another trial it 
came on appeal to the same Court before another 
Judge, — Held, whatever power he uould have had to 
review the order of his predecessor had nothing been 
done on it, he could not reverse the order at that 
stage, one Court having no power to reverse an order 
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EEVIBW ~conitnued 

10 PROCEDURE ON EE HEARING OP CASK 
’—eonUnwi 

of a CO ordinate Court PaiavabAPU JIutahsa v 
CHAKDX fBiNABAPPA . 2 Mad , 340 

But «ee MtTBrAK An v TuPDzzuiHoasEiN 

[16 W R., 78 

SAlAHJIUiasSA KhATOON t lIOHESn CnUNJJBB 
Rot 16 W E , 86 

170 Admission of review by 

one Judge only of Beuch who heard the 
case — Objection to propriety of ojrfer admiiUng 
remew - Where a leMew has bem admitted by the 

jgjj beard the 
inael on the 
propriety of 
IS wrong the 

error c nnot be corrected by the Bench appointed 
to bear the appeal after its restoration to ita original 
number on the file Jardine, Seiki*er <& Co * 
DncK Kishek Sein 13 W E , 82 

171 — . Qualified order for admiB 

siou of review — Dtscreiion of Court ae to extent 
catethould be r«opeit«<f — Seld that Judges of the 
Sudder Court adroitt ng an application foi re\jew 
were competent to make a qualified order leaving in 
the Court vibieh was to review the dec sion a discrc 
tion as to the extent to which the review should be 
earned BenowAKnsEy DoopEtt MryaBAEB 

[e‘WR,PO,23 llMooie’al A,487* 

172 Admission of additional 

evidence on re hearing— TUI of 1859 
t 876 — When an applicat on for rev icw is admitted 
upon other grounds fresh evidence not produced 
at the trial may be received althcugh no reason as 
required by e S76 Act \ III of 185^, bod been 
assigned for the nou production at the trial BiRARl 
LAL NaJiBI «, rBAtlAEnOltATI BABITASI 

[3 B L R , A C , 346 

173 Question as to 

ffenutneness of potlah — In a suit for confirmation of 
title to a village alleged to be m the possession cf 
plaint £E under a mokuran pottah the first Court 
found the pottah to be genuine and gave plamtiff a 
decree ihelower Appellate Court at first doubted 
the genuineness of the pottah and reversed that 
decision but on an application for review, admitted 
additional evidence on both sides and dismissed the 
appeal Seld that the lower App Hate Court ought 
not to have allowed points to be osplimcd away In 
the review stage by admitting additional evidence 
thereon though in this particular case injustice was 
not do e Tbeaet Khcod Nabain ‘■iiron r Tool 
SEE Rot . 16 W R , 8 

174 Reasons for different 

opinion— Duty of Court on reiiew— A Court 
should give reasons on review of judgment lor 
coming to a different conclusion from tl at which it 
bad previously formed Ancndmotee Dossia * 
Kai.ee Coomae RoEnEET 6 W R,18 

175 Uotice of proceedings — 

Special Judge appointed under DekJean Jigneul 
turists' Relief Act — It is illegal on the part of tie 
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10 PROCEDURE ON REHEARIbG OP CASE 
• — concluded 

SpecialJudge appointed under Act XVII of 1879 to 
reverse the decree of a Subordinate Tiidge onreview 
without giving a propei and sufficient notice to 
the party m whose favour the decree was passed 
Ecpchand Kheucband V Butast Naeatan 

[I L E , II Bom , 691 

176 Admission of review and 

dismissal of appeal. Effect of— One of the 
Judges of aDivison Bench which gave a decision 
on special appeal in favour of plaintiff having left 
the Court the remaining Judge beard an application 
for the admission of a review The review having 
been admitted the case was re heard before the 
Judge last mentioned and another Judge and a con 
cluhioQ was arrived at contrary to the forner deci 
Sion All application was made by the plaintiff for 
a review of this judgment and notice was ssued to 
the defendant who came in thereupon and julg 
ment was then dtliv cred at considerable length in 
which the Judge delivering it sai 1 that no sufficient 
ground had breu made out for the admission of a 
review and that he dismissed the appeal Seld 
that the last judgment was a re hearing and that it 
disa issed not the application for the admission of a 
review but the case itself on its merits Lsbraj 
K ott Ka»hiaSi}.ob 18 W B,4Q4 

11 CRIjribAL CASES 

See Charge to Jubt— Uisbibection 

[I L R , 17 Calc , 642 

177 Power of review— Judy. 

ment 1 1 crifi mat appeal — The High Court cannot 
review its judgment passed in a enu ti al case before 
it on appeal Queen c GodaiRaout 

[BLR, Sup Vol ,436 6 W R , 61 

KbISTO CnClTPBE MAHATA t 0EIlfEB8UEEE 

Dcb/a 11 "W R, 632 

In the matter or tbe pexitiov or Knisniro 
Cbubk 17 W E., Cr , 2 

178 — . CntntnaZ Pro- 

cedure Code —Tbe Code of Criminal Procedure coa 
tains no provision for a review of an order passed Jn 
a criminal case J EG v Mehtabji Gopaui 

[7 Bom, Cr, 67 

Qoeen V TiioBB CnuNU 3 U "W , 273 

178 — — Reexem of judg* 

nteaf of SigTi Court — Criminal Vrocedure Code 


signed by tbe Judges the High Court is functus 
qffieio, Bud neither the Court itself nor any Bench 
of it has any power to revise that decision or inter 
fere with it m any way In THE matteb op tite 
PETITION OP Gibbons I L R., 14 Calc , 42 

180 — Application to 

tel aside order of third Judge agreeing Kith 
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REVISION CIVIL CASES— co»<i«wed 

See Dekkan AGaicoiTrEiSTS Brnsv 
Act s 53 I L R, IS Bom , ISO 
[I L E,, 19 Bom , S86 
See Judgment— C ivn. Cases 

p L R , 13 All , 533 
See Cases under Supeiintendbncb op 
High Court— Chaetee Act & 16— 
Cmi Cases 

kee Cases under Supeeiktendbnce op 
High Court— Civil pROOEDuaE Cobb 

s 622 

Order on — 

See ExEguTiON op Decree— Decree to 

BE EXCUTED APTEE APPEAT OB ReTIEW 

T;i L R , 16 Bom , 660 
iSee Letters Patent Hion ComtT N W 
P CL 10 I L. R , 16 All , 373 

Power of — 

See High Court Jurisdiction op — Bom 
BAT — Civil I L R , 20 Bom , 680 

1 GENERAL OASES 

1 Power of High Court— 

Svlet 18 SO made under Act TXT/ o/ 1639 — 

io the Governor ai Viza^apatam — ^Thc 
latam dismissed an 
s No. 18 The 
I the High Coart 
{eld that the High 
fAGANNABRA 1 

OOPANNA < I L R., 16 Mad , 229 

2 SMALL CAUSE COURT CASES 

2 Provincial Small Cauee 

Courts Act (IX of 1887) s 25— Circum»faflce« 
under t h*ch the Btgh Court util exerette tit 
revtstonal po ers — S 25 of the Proriocjal Small 
Cause Courts Act (I’t of 1887) i as not intended 
to give m effect a ri-^lt of appeal in all Small 
Cause Court cases either on law or fact The 
revis onal powers given by that section arc only 
exerciseable where it appears that some substantial 
injustice to a patty to the litigation has directly 
resulted from a material misapplication or muappre 
hens on of law or from a material error in procedure 
Muhammad Nizam ud dm AA<Tn r Stra Lai 
WeeTcly Notes All 1890 p 121 oaiMasun AU 
\ Mohsin Ah lleelcly hoies All, 1890 p 201 
nnuroved Muhaumad Bakab t Baual Singh 

- [I L R, 13 All, 277 

3 Civil Procedure 

Code » 622 — Superintendence of High Court - — 
Wrong decision on a question of limilation — An 
application under s 25 of Act IX of 1S87 to set 
aside a decree ougl t not to be entertained except 


I REVISION— CIVIL CASES-confinaed 
j 2 SMALL CAUSE COURT CASES— continued 
I decision on a question of linutation .4»» r Basan 
Khan V Sheo SaTcsh tungh ILK 11 Calo 6, 
I referred to Paghu Nath Sahai v Oppicial 
Liquidator op the Himaxata Bank 

[I L R, 15 AIL, 139 

4 Discretion o/ Court 

— Superintendence of High Court under CmZ 
Procedure Code s 622— b 25 of Act IX of 1887 
was not intended to give what would practically 
be an appeal m every case from the decis on of a 
Court of Small Causes but the discretion to be 
exercised thereunder should be guided by the same 
considerat ons as those which govern the application 
of 8 6‘’2 of Act XIV of 1882 Huhatnmad Bakar 
V Bahai S ngh ILK IS All 277 and 
Saghunath Bahai v Official L qu dator of the 
Himalaya Bank I L It IS All 139 referred to 
Saeman Lal t Khuban I L R , 16 All , 476 

6 CiitZ Procedure 

Code s 622 — Superintendence of Utah Court- 
Ground for revision— Question ^ limitation —It 
w no ground for revis on under a 25 of Act IX of 
1887 that the Court whose order it is sought to reMse 
may have come to an erroneous decision on a po nt 
of limitation Amir Sassan Khan v Shea BaJesh 
Sit gh 2 L K 11 Calc 6 referred to SiRUAN 
Lsl o Kduban I L R , 17 AIL, 422 

6 — Jurisd often and 

superintendence of the High Court — Civil Proof 
dure Code (1882) s 622—Piaetiee — An error of 
lav or procedure in the Small Canse Court confers 
jurisdictOQ upon the H gh Court to exercise the 
pouer committed by s 25 of the Pro i cial Small 
Cause Courts Act (IX of i887) The powers con 
ferred by the section are however purely discretion 
ary and the section does not give a ight of appeal m 
all Small Cause Court cases either on lav o on 
fact The High Court is to determine m what cases 
it shall exercise the powers conferred upon it It 
IS not the practice of the Bombay High Court to 
interfere under s 25 of the Act when there are 
no substantial mer ts in the case of the applicant It 
interferes to remedy injustice It is slow to interfere 
where substantial justice has been done by the sub 
ordinate Court althoi gh that Court mav tcc! nically 
have erred The provii ons of s 622 of tl c Code of 
Civil Procedure (Act XIV of 1882) do not afford a 
safe RU de for the exerc sc of the extraord nary 
jurisdiction unders 25 of the Froiincul Small Cause 
Courts Act The wording of the two sections is 
wholly different that of s 25 of the 1 roi incial Small 
Cause Courts Act bein'* of tl e widest dcs npt on 
and conferring the most ample d scrction on the 
High Court wl lie it has been 1 old by the Pnvy 


7 — - — - — Civil Procedure 

Code s 622 — Discretion of Court in deahno icith 
applications under s 2o of Act IX of 16S7 — 
Although s 622 of the Code of Ciiil Procedure may 
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BEVISIOH-CIVIL CASES-con!fi««e«?. 

2. SMALL CAUSE COURT CASE^— continued. 

properly be taken as indicating the lines along whick 
a Judge would do well to exercise his discretion 
in admitting an application under s. 25 of the Small 
Cause Courts Act, a Judge is not absolutely bound to 
refuse any application under s. 25 of the latter 
Act which could not be admitted under s. 622 of the 
Code of Civil Procedure, Sarman Lai v. Khuhan, 
I. L. R , 17 All., 422, referred to and explained. 
ViAS Ram Shahkab v. Ram-a Ram Misie 

[L li. E., 21 All., 89 

_ — . Ciml Procedure 

Code {Act of 18S2J, s. 203 — Decree not ac- 
cording to lato — Substantial failure of justice — 
Interference under extraordinary jurisdiction . — 
The plaintiff, a Hindu widow, sued for fi74-4-0, 
being the balance due on an account. She called six 
witnesses to prove her claim. The defendant did 
not appear to defend the suit. The Judge, however, 
dismissed the suit, the only judgment recorded by 
him being as follows ; “ Claim not proved. Claim 
rejected with costs.” '1 he plaintiff thereupon applied 
to the High Court under its extraordinary jui’isdiction 
and the above decree was set aside, and a decree 
passed for the plaintiff with costs. Seld that 
the decree, being founded on a judgment not in ac- 
cordance with 8. 203 of the Civil Procedure Code, 
was not according to law, and therefore the High 
Court, under s. 25 of the Provinci.d Small Cause 
Courts Act, had jurisdiction to pass such order in the 
matter as it thought fit. Per Paeeak, C.J. — In a 
case where there is nothing to excite suspicion, 
and where the plaintiff had given such proof of her 
claim as the law requires, the plaintiff is en- 
titled, and this Court is entitled, to have some in- 
dication from the Judge of the point upon which he 
dismisses the suit, to show that he is not acting from 
mere caprice or in ignorance of the rules of law which 
regulate the proof requisite to establish a plain- 
tiff’s claim. Per PnnTON, J. — The ground on which 
I would base our decision is that the error under 
s 203 brings the case within our jurisdiction, and 
that the case being thus before us wo are entitled, on 
being convinced that a failure of. justice has occurred, 
to pass an order which will rectify the mistake. Bai 
Jasoda u. Bamansha Mancheeji 

[I. L. E., 23 Bom., 334 

9. — Calcutta Muni- 

cipal Consolidation Act (1888), ss. 135 and 187 — 
“ Vahiatiov,” Meaning of — Re-valuation made by 
the Municipality within six years from the date 
of the valuation made after hearing objection. 
Legality of— -Code of Civil Procedure (Act XIV 
of 1882), S.622 — Stat. 24 4* Vict.,c, 104-, d. 15 — 
Superintendence of High Court. — The word "valua- 
tion” in s. 135 of the Calcutta Municipal Consolida- 
tion Act (Bengal Act II of 1888) means, not " the 
amount of the valuation ” only, but also the process 
or act of valuation. A valuation was made by 
the Calcutta Municipality of a holding, the rate- 
prayer objected to the amount, and the 'Vice- 
Chairman of the Municipality, on hearing the 
objection, fixed the valuation at a certain amount. 


EEVISIOIT-^CIVIL CABES-concluded. 

2. SMALL CAUSE COURT CASES-eo«c?Bded. 

Within six years from this valuation fixed after ob- 
jection, a re- valuation was made by the Municipality, 
and the rate-payer objected to the legality of such 
r'alnation on the ground that the Municipality had no 
power to make a re- valuation within six years from 
the date of the last valuation. The Vice-Chairman 
overruled the objection, and the rate-payer appealed 
un,der s. 157 of the Act to tlie Judge of the Court of 
Small Causes at Sealdah, who allowed the appeal. 
Meld that, inasmuch as the objection raised by the 
rate-payer was an objection to the valuntion within 
the meaning of s, 135 of the Act, the Judge of the 
Small Cause Court had jurisdiction to deal with it. 
That being so, it was not open to the High Court to 
interfere either under s. 25 of the Provincial Small 
Cause Courts Act, or under s. 622 of the Code of Civil 
Procedure, or under s. 15 of 24 & dS Viet., c. 104. 
COBPOEATIONOE CALCUTTA V. B HUP ATI R OX ChOW- 
DHUKX . . . I.Ij.B.,26 Calc.,74 

[3 C. W. LT., 70 
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7845 

2. Delay . . . . 

» • • 

7849 

3. Question op Pact . . 

• • 

7850 

4. Evidence and Witnesses 


7851 

5. Acquittals . 


7866 

6. Commitments 

• • 

7857 

7. Discharge op Accused . 


7858 

8. Revival op Complaint, 

and Re- 


TRIAL 

• • 

7859 

9. Judgments, Detects in 


7860 

10. Sentences 


7861 

11. Verdict op Jury and 

Misdihec- 


TION . . . . 


7865 

12. Miscellaneous Cases 

« • 

7867 


See Abscokdinq Oppender. 

[I. L, E., 19 Mad., 3 
I. L. E., 20 Mad., 88 

See Accomplice. 

[I. L. E, 14 Bom., 115 

See Accused Person, Right op. 

[I. L. E., 19 Mad., 14 

See Appeal in Ceiminal Cases— Ckimi- 
NAL Procedure Codes. 

[I. L. E., 15 AH., 81 

See Appeal in Criminal Cases— Prac- 
tice AND Procedure. 

[I. Ii. E.,'2Bom.,S64 

See Complaint— Institution op Com- 
plaint AND NEOESSAEX PRELIMINARIES 
[4 C. W. N., 826 

« 
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KEVISION — CRIMINAL CASES 

— conli»ued 

See High Court Jurisdiction of — 
Calcutta — Criminal 

[I L E , 9 CalG , 288 
I L E.. 26 CalG , 746 
See Jurisdiction of Cbiuinai Court — 
European Deitish Subjects 

[L L E., 12 Bom , 661 
See l^uiSANCE— U nder Ceiminai. Pbocb 
DURE Codes 6 B L R 74 

[I Jj E,19 Calc. 127 
See Possession Order op Cbiminae 
Court as to— Costs 

p L E , 22 Calc., 387 
See Practice— Criminal Cases — Bevi 
SION I L E . 21 Calc , 827 

See Eepobmatoei Schools Act 1876 s 8 
[I L R,14 Bom ,381 
See BEFaEMATORF Schools Act 1897 
s 16 I L R,20 AU ,158,159,100 
[3 G W N , 676 
I L E,21 All, 301 
See Sanction to Prosecute— Discre 
T iON IN Granting Sanction 

(I L E , 16 Mad , 224 
See Securitt fob Good Behatioub 

[L L B , 10 Bom , 372 
See Sentence— P owEB of High Court 
AS TO Sentences— Mitigation 

[B L E,, Sup Vol , 484 

See Sessions Judge J orisdicxion op 

[I L R,20 Calc, 633 
I L R, 23 Bom , 50 
I L R, 23 Mad , 205, 226 
Village Choitkidahs Act b 8 

[I L E , 23 Calc , 421 

1 GENERAL RULES TOR E\EBCI3E 01 
POWER 

1 Cases where appeal lies — 

” revtfton — 
should be 
tbe High 
f Tevision 

Eufbess t Kilambhae Badu 

p RB, 2 All, 276 

2 Appeal ij) Local 

Government — Application for r«ti»j«on by Local 
Government — Criminal Froeedire Code 1882 
as 417, 439 — It is not an inflexible rule that where 
cither Goveiumenl on the one side or an accused on 


reference to questions of fact Queen Empress v 
Ala Buksh I L E , 6 All , 484 

3 Error which cannot he 

corrected by appeal— Poicer of Sigh Covri — 


EEVISION-OEIMIITAL CASES 

— eontmued 

1 GENERAL RULES FOR EXERCISE OF 
POWER — continued 

The Hiah Court maj act as a Court of rcMsion after 
to correct an 
Queen v 
Vol , 443 
[1 Ind Jur , N S 177 
6W B,Cr,4B 

4 Power of High Court on 

rettiaion— ie^/ers Patent Sigh Court N W P 
el A7—24 S(25 J ict e 104 a 13— S 13 of 24 
A. 2S Viet c 1C4 at d s 27 of the Letters Patent 
of the High Court apply to the High Court m its 
reiisional as well as in its appellate ^ursdiction 
Queen i Nth Singh 

12N W,!!? SC Agra.P B Ed 1874,196 

6 ■ — Criminal Proce 

dure Code 1882 a 439 — The proMsions of s 439 of 
the Criminal Procedure Code jn no way affect the 
powers of the High Court as a Court of revision 
vested m it by the High Comts Act Charowri 
Lall r Moxi KuRMi IS C L R , 275 

e Irregularity or illegality m 

proceedings — ffroanef /or rev aion —A fairpumd 
facie case as to the irregularity of those proceedings 
or the illegality or imprcpriety of the sentence or 
order most appear before the Court will call for or 
direct a return of tl e record of the proceedings 
Queen t Subeatta Oaundan 1 Mad, 188 

7 Application by private pro- 

secutor — Act X 0 / 1872 a 2$7— Power of prtiaie 
proaecutor to moie ihe Court i» a caae of acquittal 
—A private prosecutor can move the High Court in 
tbe cose of an acquittal to exercise its powers of reii 
son under s 297 of Act \ of 1872 Sukho c 
UUBOA Prasad I L B , 2 All , 448 

See In the matter of Eardeo 

[I L E , 1 All , 139 

8 Power of High Court to act 

on private mformatioa — Rectston hg High 
Court Potter of — Ground for retiaion — In the 
course of a serious not one S was killed by a shot 
from a gun The first prisoner and others were 
charged with murder The Sess ous Judge believing 
the statement of the first prisoner and his witnesses 
that he had fired in self defence acquitted him of the 
charge Upon a petition presented by the widow of 
the dece-ised praying the Court to exercise their 
powers of rei is on — Held that under the provis ons 
of 8 297 of the Criminal Procedure Code the High 
Court might exercise its powers of revision upon in 
format on in whatever way receU ed In the matter 
OF Auboeiau L L R, 2 Mad , 88 

9 Eevision by the High Court 

— Practice — Critniflfzl Procedure Code (Act X of 
1882) s 435 — ^Reri»«o» where lotcer Court hat 
eonearrent jH-xadtelion texih High Court — ^Tbe 
High Court will not entertain an application for 
revision in cases where the Distnct Conrt or 
Magistrate has concarreatreviatonal jarisdiction with 
the High Court save on some special gronnd shown. 
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REVISlOiT — CRIMIlSrAL CASES 

— contimied. 

I. GENERAL RULES FOR EXERCISE OF 

POWER — continued. 

unless a previous application shall have been made to 
the lower Court ; but in cases in %vhich concurrent 
jurisdiction is not possessed by the lower Courts, no 
such general rule exists. In the matier or the 
QheeN'Eheeess V. Reoeah 

[1. L. E., 14 Calc., 887 

10. Defect in enquiry by lower 

Court — Criminal ^Procedure Code, 1S82, ss. 435, 
435.— The High Court will exercise its powers under 
ss. 435 and 439 in the interests o£ justice, in excep- 
tional cases, as where the enquiry in the lower Court 
has been faulty. Bhawoo Jitaji v. Mhwi Datae 

[I. L. E., 12 Bom., 377 

II , Exercise of re visional power 

during bearing 'of ease— Illegal prosecution 
bg Municipal Commissioners under the Penal Code. 
— Where, during the hearing of proceedings in a 
prosecution by certain Municipal Commissioners under 
the Penal Code of a man who had made a false 
statement in an application for a license, the High 
Court stayed the proceedings, and issued a rule to 
show cause why they should not be quashed, it was 
contended at the hearing of the rule that the High 
Court should not interfere, at that stage of the 
proceedings under its revisional jurisdiction. Held 
that the High Court has power to interfere at any i 
stage of a case, and that, when it is, brought to its 
notice that a person has been subjected, as in this 

" case for over two months, to the harassment of an 
illegal prosecution, it is its bounden duty to interfere. 
Chanei Peeshae V. Abdur Rahman 

[I. L. E., 22 Calc., 131 

12, — — . Power of interference by 

tbe Higb Court — Test as to whether case is of 
exceptional nature or not — Practice in criminal 
case. — The Hiirh Court will uot interfere in a case 
during its pendency in a subordinate Court, unless it 
is of an exceptional nature j and one test of its being 
of such a nature is that a bare statement of tbe facts 
of tbe case without any elaborate argument should 
be sufficient to convince the High Court that the 
case is a fit one for its interference at an intermediate 
stage. Cliandi Pershad v. Abdur Rahman, I. L. 
R., 22 Calc., 131, discirssed. Choa LAH Dass v- 
Anant Pebsuad Misser I. Jj. E., 25 Calc., 233 

13 , ^Interference in pending case. 

Grounds for, — It is inadvisable to interfere in a 
pending case unless there is some manifest and patent 
injustice app.aront on the face of tbe proceedings and 
calling for prompt redress. Jaqat Chandra Mozhm- 
DAR r. Queen -Embress . I. L. E., 28 Calc., 786 

C3 C. W. N., 491 

14, Power of Higb Court on 

revision — Criminal Procedure Code fl8S2J, 
s. 439 —Setting aside conviction, — In exercising its 
powers under s. 439 of the Co le of Criminal Pro- 
cedure, 't is open to tbe Higb Court to alter any 
finding and confirm a conviction, and if the evidence 
on the record in a case bo sufficient to warrant a 
conviction, the Court would not be justified insetting 


EEVISIOH-CEIMIHAL CA8E1 

— continued, 

1. GENERAL RULES FOR EXERCISE OF 
POWER — continued. 

such conviction aside, haerely because the view taken 
of the evidence by the lower Court is not sustainable, 
or some fact which ought to have been found by 
that Court is not found or found incorrectly. 
Baimakand RA'M V. Ghansameam' 

[I. L. E., 22 Calc., 391 

15 , Power to interfere with 

interlocutory orders of Subordinate Courts. 
— The High Court can interfere udth an interlocutory 
order passed by a Magistrate. Abdool Kadir Khan 
V. Magistrate of Purneah, 11 B. L. R., Ap., 8 ; 
20 W. R,, Cr., 23, and Chandi Pershad v. Abdur 
Rahman, 1. L. R., 22 Calc., 131, followed, ' Queen* 
Empress v. NAaESHAPPA Pai 

[I. L, E., 20 Bom,, 543 

16, Couvietiou under Cattle 

Trespass Act (I of 1871) —Appeal — Criminal 
Procedure Code, ss, 435 and 433. — There being no 
appeal from a conviction under the Cattle Trespass 
Act, the High Court refused to revise the proceedings 
of the lower Court under ss. 435 and 438, Criminal 
Procedure Code, since, there being evidence to support 
the conviction, to adopt such a course would be to 
substantially allow an appeal. Queen-Empbess n. 
Lakshmi Naeaean . 1. 1,. E., 19 Mad., 238 

17 , Power of Local Legislature 

— Criminal Procedure Code (Act V of 1898), 
ss. 145, 435 — Order concerning a ferrg purporting 
to be made under s, 145, — The local Legislature has 
power to overrule a statutory power confei-red on 
the High Court; but this was not the'' object .and 
result of tbe legislation expressed iu s, 435 tbe 
Crimlual Procedure Code of 1898. Empress v. 
Burah. I. L. B.,4 Calc,, 172; L. R., 51. A., 178, 
referred to. The terms of s. 435 mean that orders 
under the exempted sections mentioned in cl. (3) 
must have been passed with jurisdiction. If such 
orders are challenged as made without jurisdiction, 
the mere fact of their purporting to be passed under 
the exempted sections would not bring them within 
those sections so ns to debar the exercise of power 
by the High Court under s 15 of the Charter Acts. 
Abageswari Behi v. Sidheswari Behi, 7. L, R„ 16 
Calc,, 80 ; Ananda Chandra Bhuttachargee v, 
Stephen, I, L. R„ 19 Calc., 127 ; Reap Lai Das v. 
ManooTc,2 G. W. N., 572; and Queen- Empress v, 
Praiap Chunder Qhose, I, L- R., 23 Calc., 832, 
followed. Hurbheehbh Narain Singh «. Lhoh- 
jieswar Pros ad Singh I. L. E., 26 Gale,, 188 

[3 C. W. H., 49 

See Laedhari Singh n. Suedeonaratn Singh 

[4 C. W.lir.,613 

18, Eule to show cause— Po|«er of 

Court in dealing with, evidence in rule — Criminal 
Procedure Code, 1882, ss. 420, 439. — Where a rule 
was issued by the High Court on a Magistrate to show 
cause why the conviction and sentence should not 
be set aside on the ground that there was no evidence 
on the record connecting the accused with the 
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BEVI SION — CRIMINAL CASES 

— continued 

! GENERAL RULES FOR EXERCISE OF 
POWER — concluded 

cHence,— that the lule oHght to be rcid 
reasonably m favour of the accused and it ehould be 
read with the materials which were before the Court 
at the time it was granted and that the High Court 
had complete power to deal mth it as a Court of 
revision, and is not limited to the question whether ' 
there was what is described m England as any 
evidence to go lo the jury Raeeal Nikari t 
Qtjben Eupbess 2 C W. N 81 

19 Power at hearing of rule 

to consider matters m respect of wbiehnile 
was not granted — Dtsereiion of Court —the ^ 
High Court in revision at the hearing of atule has s ' 
discretion to consider and decide matters in respect 
to which the rule had been prayed for, but not 
granted, and need not confine itself only to the 
matters m respect of uhich the rule was granted 
Dprga Das9 Ruehit Queen Eupee88 

[I L B,27 Calc, 820 

2 DELAY 

20 Necessity of immediate 

appUcatioii for relief -Criwtwi*/ Procedtre 
Code 1861, 9 40i~-Appltc<i/%on to set aside f'o 
ceedings under s Si9 -The High Court refused to 
interfere under s 404 Criminal Procedure Code 
1861, on an application by a party who Lad in 
proceedmgs ander a U8 of the Code, been found not 
to he in possession, to set aside the proceedmgs on 
account of the great delit> that had taken place in 
making it Such applications o ight to be made at 
once Goqun Pbamanice r SuBNOitorsB 

[igW Il,Cr,39 
Irregular 


valid but as the application for levision was made 
with veiy great delay, the Court should uot interfere 
Queen Eupeess v Ram Naraiw 

[LL R.,8All,514 

22 Apjiltcaiion to 

revise order of acquilt il — Wheie a i application was 
made by the I ocal Goi e Timent to the High Court 
for revision of an order of acquittal under s 439of 
the Criminal Procedure Code, 1882 nearly ten months 
after the Sessions trial and upwards of twelve moaths 
after the commission of the alleged crime, and where 
there was upon the face of the Judge’s judgment 
no error in law, and no appeal had been ptrferred 
upon a question of fact, — Jleld that, under ench 
circumstances the Court did not feel called upon to 


REVISION — CRIMINAL CASES 

— continued 

2 DELAY— oncluded 

enter into the case at large upon the merits under 
a petition for revision Queen Empeess c Aia 
Bakhsh . I L R , 8 AIL, 484 


3 QUESTION OF FACT 

Under the former Code of 1872 the Court had 
power to deal cn revmo with quest one of law, not 
with questions of fact Munqio tt Dueoa NAEAiif 
Nao 25 W B., Cr , 74 

In tub mattee op the petition op Debi Chuen 
Biswas . 20 W E , Cr , 40 

Bupbess V Donnelly In the matter op the 
petitioh op Doanellt I L R., 2 Calc , 405 

23 Power to go into facts— 

Discrelionof Court — Criminal Procedure Code f Act 
X of 1882) s 43o — Unde s 435 of the Criminal 
Procedure Code the High Court has power to go into 
questions of fact but it will only exercise this power 
lu cases in which it finds that it will be in the 
interests of justice to do so Nobin Krishna 
Mooeebjee V Rassice Lall Laha 

[LL B,10 Calc, 1047 

24 — Power of Sign 
Court in recisional cases Criminal Procedure 
Code (1882), e 439 — Under s 439 of the Code of 
Ciimmal Procedure, 1H82 the High Couit has porer 
to consider the facts of a case m reiision Ram 
Brahma SiACAS t Chanoba Kanta!»hah * 

Cl L R , 21 Calc , 931 

26 Criminal Proce* 

dure Code ( lb82) s 4SJ —The interference of the 
High Court in leiision is not limited to matters of 
law , it IS fully competent to the High Court to enter 
into mstiers of fact if it thinks fit But the mere 
application of a party to examine the evidence in any 
case would not be a suthcient ground for doing so 
There must appear, on the face of the judgment or 
order oompUtned of or of the record some ground 
to induce the High Court to think that the evidence 
ought to bo ex-immed m order to see that there has been 
no f iilure of justice But no hard aud fast rule can 
be laid down each case will have to be dealt with 
according to its own circumstances Keshad ouun*' 
DBR Bor I Akhil Metee 

[I L R, 22 Calc, 893 

23 Criminal Proce 

dure Code, 1832, ss 43a 439~JI*gh Court s powers 
of revision m criminal cases — Under ss 435 and 439 
of the Code of Criminal Procedure (Act X of 183-), 
the High Court cai, in the exercise of its revisimal 
jurisdiction luterffie with the findings of fact of 
inferior Courts and will do so if thire are very 


a lover Court of conenrrent rcvisional jurisdiction, 
and (3) where the lower Court’s judgment on the fact 

11 t 
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3. QUESTION OF FACT— co»cZ«rfe(f. - 

is not sliown to be clearly and manifestly wrong. 
QFEEK-EwpBESS V. CltAGAK DArAEAM 

[1. L. B., 14 Bom., 331 

27. Criminal iProce- 

dure Code (Act X of 1S82J, s. 439.— Altlionglv 
it is not usual for tlie High Court to interfere in 
revision with the decision of the lower Courts, when 
it is based on a consideration of the evidence, yet 
where the lower Courts have not considered the 
evidence from the point of view that the witnesses 
were accomplifcs, and where hearsay evidence has 
been improperly admitted on important points, the 
Court will go into the facts of the case. Eojoni 
Kant Bose r. Asan Mexeick . 2 C. W. N., 672 

4. EVIDENCE AND IVITN ESSES 

28. — “ Conviction inconsistent 

with evidence— Cn'na’Mn-Z Procedure Code ( Act 
X of 1882), ss, 439 and 423~Court of Appeal - 
Appellate powers — Discretion. — In cases in which 
the law allows no appeal, the High Court, as a Court 
of revision, will not, except on very exceptional 
grounds, exercise the powers of an Appellate Court j 
but W'hcro such exceptional grounds exist, as where 
the conviction is not in any degree supported by the 
evidence, the High Court will exorcise its discretion 
under s. 489 of the Code of Criminal Procedure, and 
reverse the conviction and sentence. Emeress r. 
Badetidin . ' . I. L. B., 8 Bom., 197 

Also where there is no evidence to support the 
conviction. In tee juattke oe the petition op 
Eamjot Keemokae . . 25 "W. B., Cr., 10 

In tee mattee op Keisenanand Bhetta- 
OHAEJEE , . . 3 B. L. B., A. Cr., 50 

S. C. In the MATTEE op Kishen Soondhe 
Bhettachaejee . . .12 "W. B,, Cr., 47 

Empeess 1-. Naeotam Das I, L. R., 6 AIL, 98 

Eeg. V. Gantt bin Keishna Gueav 

[4 Bom., Cr., 26 

29. Laxity in weighing and 

testing evidence.— Under the former Code, the 
Court would interfere in the case of great laxity in 
weighing and testing evidence. Empbess OP India 
V. Mueh . . . I. L. B., 2 All., 336 

But not on a mere eiTor in the appreciation of 
evidence. Reg. r Sakh&eam Manohab 

[11 Bom., 126 

In the mattee op Ahbokiam 

[I.L.E.,2Mad.,38 

Anontmous Case . . , 5 Mad., A p., 10 

30. — Case depending on con- 

sideration and appreciation of evidence— 
Ahatem ent of appeal. Two persons, 31 and B, were 
convicted of criminal breach of trust, and each was 
sentenced to one year’s rigorous imprisonment and a 
fine of El, 000, Both prisoners filed an appeal to the 
High Court, B died pending his appeal. On J/’s 


BEVIsiON-CBIMIlTAL CASES 

— continued. 

4. EVIDENCE AND WITNESSES— 

appeal, the High Court passed an order acquitting him 
and reversing his conviction and sentence. Therenpon 
one of the relatives of the deceased B applied to the 
High Court to set aside the conviction and sentence 
passed in his case and order the fine to be refunded, 
Eeld that on A’s death his appeal abated under 8.431 
of the Code of Criminal Procedure (Act X of 1882), 
and ns the case turned on the appreciation of evidence, 
the High Court declined to interfere in the exercise of 
' its re visional jurisdiction, referring the legal represen- 
tatives of tlie deceased to the Governor in Council 
for redress. IneeNabishah 

[I. L. B., 19 Bom., 714 

31 ^ Improper estimate of evi- 

dence by tlie Magistrate.— The High Court 
would only interfere on revision if it cam4 to the 
conclusion that the Magistrate had illegally and im- 
properly underrated the value of the evidence. Laoh 
MAN V. .Tattea . . . I. L. B., 5 All., 161 

32, Decision that evidence is 

iasTiffieient - efusal of 3Iagistrate to proceed 
further in revision case. — As a Court of revision, 
the High Court will not enter upon a consideration of 
the value of the evidence on which the Magistrate 
decided not to proceed further in a case under s, 521, 
Criminal Procedure Code, 1872. Shonai Poea- 
MANicK r. Jogendeo Shaha , 1 C, L. E., 486 

33 ^ Questions depending on 

ponfiiet of evidence,— Questions of fact depend- 
ing upon conflicting evidence which has been con- 
sidered by the Judge wbo.bas given his opinion ujron 
it are not cases for revision. In the mattee of 
THE PETITION OP DEBI ChDEN BiSWAS 

[20 W. B„ Cr.. 40 

See Bhaeht Chhnder Bobe r. Dwaheanath 
Chowdex .... 15 W. B,, Cr.,-fc6 

34 . Conflict of opinion on evi- 

dence— Groifnrf for exercise of power of revision 
— Differencr of opinion hetiveen Ilagistrates.- -The 
difference of opinion on a question of proof between 

a Magistrate who did, and another who did not, hear - 
the witnesses, is not a ground on w'hich the High 
Court will be disposed to exorcise its powers oi 
revision. Nhndo Kishoee Haxdae v. Anxtndo 
Chhndee Chattebjee] . 23 B,, Cr., 64 

Nor are questions of the credibility of evidence. In 
the matter of the petition of Hhei Pebshad 

[24 W. B., Cr.,60 

S. C. on further hearing. In the matter of the ■ 
PETITION OF HhEEIPEOSAI) DHTTA 

[25 W. E., Cr., 61 

GOTEHNMENT OF BENGAlr. KaZIMHDDIN 

[18 W. E„Cr.,8 

35 . — Omission to take material 

evidence — Decision on discrepant evidence ', — 
Omission to take very material evidence proffered 
by the accused was held to have piviudicrd him 
and to afford gi onnd for the High Coiwj ini irn !■.■n(•<’ 
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4 EVIDENCE AND WUNESSES- eow/tnufrf 
undei the Code of Criminal Procedure JS73, 
B 297 THE IIATXBE OE THE PBTITIOK OV HhH. 

Pershad * 24 W R , Cr , 60 

30 Omission to give available 

evidence for prosecution — JUaiertal * error" 
— -lirror i» appreciation of evidence — Act JT of 
lB7i s 297 — It was not a pround for revision bv tbe 
High Court that all the eiidence for the prosecution 
which might have been brought before tbe Sessions 
Judge had not been brought before him The words 
" material error ” m that sectior could not be held 
to include error in the appreciation of evidence Under 
the 1st clause of b 297, Act X of 1872 the High 
Court could not set aside findings of fact e^c ptin 
case of an appeal from a conviction IN the MATTEft 

or AtTBOETAAi I L H, 2 Mad, 98 

QY Irregularity in deabng 

with evidence — ITi^AAoWtay admiaaih e stale 
ment of Kitneas from ibe jury — Where a statement 
by a witness for the defence that a witmss for the 
prosecution was at a particular place at a particular 
time and consequently could not then have been at 
another place where the latter states he was and 
saw the accused persons after being aamitted was 
withheld from the jury, the High Court ordered 
a new trial Beo t Saehabau Uueuedji * 

[11 Bom., 166 

88 Criminal Pro 

cedure Code, lb61, ta 42$ 4B0—iliaconceptton of 
evidence — Alisconceptiou of cs idencc was a defect or 
irregularity within the meaning of ss 426 and 439 of 
the Code of Criminal Fiocednre 1861 Quese « 
Behabbk Dosadh 7 W E , Cr , 7 

39 Criminal Pro 

Cedure Code J 86 J, a 426~Admitaion of tlleyal 
exidence — ict II of,18S5 a BT—Neio /no? — The 
Appellate Court where it finds that illegal evidence 


C n ^1. *l'n 


a Court which Has hearu tnat eiiaence giieu a utw 
tml w ill be directed Eeo i Eamswajii lIuraiAB 
[6 Bom , Cr , 47 

40 Piaeretionof 

Setatona Judge — Fover of Appellate Court — The 
exercise of the discretion which the Sessions Judge 
had under s .49 of the Criminal Procedure Code, 
1872 to determine whether the depositions talen 
before the Uagistrate at the preliminary inquiry 
are to ho evidence at the hearing before the Ses 
sions Court, was open to review by the High Conti 
ou appeal Beo r Abtch Ueqha 11 Bom , 281 
TO! IT 
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4 EVIDENCE AND WITNESSES-conJ.fitterf 

41 — Improper ad 

mtaaton in evidence of examination of prisoner — 
When the examination of the prisoner by tbe Jfagis 
trate had not been recorded in full as required by 
s 205 of the Criminal Procedure Code 1861 and was 
therefore inadmissible in evidence and the other 
evidence was sufficieut to support the convict on 
the fact that such examination had been ad nitted 
by the Sessions Court was not a ground for setting 
aside tbe trial on reiiaion Beg v Kazza. Laku 
UAJt 2 Bom , 416 2nd Ed , 865 

Reg ( Petadi btk Bassafpa 

[2 Bom, 421 2nd Ed, 397 
Rbo t ViTHAJi 2 Bom , 422 2nd EA, 898 
Ke<j e 6 ?A*-cr Bapct 

[2 Bom, 422 2nd Ed, 898 

42 • Error in mode of recording 

evidence —Where the evideneb was taken down 
by the Magistrate in English and no memorand m 
was attached to it (as required bv s 199 Code 
of Cnminsl Procedure 1861) stating that the evidence 
was read over to the witness m a language which 
he understood it was held that the accused was 
materially prejudiced and tbe Court interfered on 
revision Qobee t Ibsttb Baut 

[SW R., Cr ,68 

48 — Criminal Pro 

cedure Code 1872 a 297~pTidenee in dispute 
regarding land —In a case of a dispute regarding 
land commenced uuder the Code of Criminal Proee 
dure 1861 but continued under the Code of 1872 
where the evidence was not recorded in the manner 
provided for by s S34 and the folio v mg sections 
of the Code, the Court set tbe order aside on revision 
KHETTBOuoTr Dabi t Sbeenath Siecab 

[20 W. R., Cr , 14 
44. - — Criminal Pro- 

cedure Code, 1861 as 426 439 — Irregularity not 
prejudicing prisoner — Madras Police Act, P^59, 

f 44 A. police constable was tried and convicted by 

the Assistant Agent ot Vizagapatam under s 44 of 
Act XXIV of 18i>9, and sentenced to fine and 
impnsonment On appeal the Agent reversed the 
conviction and sentence on the ground that there 
had been irregularity of procedure on tbe part of bis 
assistant m not recording evidence for the proscen 
tion and in only taking down the substance of the 
prisoner's statement, and not the foil statement as 
made Stld that the question was whether there 
had been such error and irregularity on the part of 
the Assistant Agent as to prejudice the accused and 
to occasion a failure of justice, that if not the 
order reversing tbe conviction was rendered bad in 
law by ss 426 and 439 of the Cnmmal Procedure 
Code , that the accused did not appear to have been 
prejudiced consequently the order of the Appellate 
Court was set aside and a re-hearmg directed. 
Aso’vxsioua 0 Mad,, Ap , 46 

45 Irregularities concerning 

■vritnesses— IrreyBlnri/'y in taking evidence of 
11 T 2 
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4. EVIDENCE AND WITNESSES— con/t}i«Cf?, 

witncascs. — Tho Hiph Court rcfusid to inti'rfcrp 
wliprc a witness for tlic proarention was examined 
after the defence was over, where the prisoner had 
notice of the evidence to he piven hy the witness, 
and therefore wns not prejudiced hy it in his de- 
fence. Qnr.r.N v. Sham Kibhohi: ifoinAit 

[13 W. B„ Cr., 30 

But .^PcT Qrrr.rN v. Asbakoot.t.ah 

[13 W. B., Cr.. IS 

46. Omimion to rx- 

amine and reduce to writing evidence of complain- 
ant. — The not examininp a ronipiainnnt and not re- 
ducinp his examination into writinp is not such an 
irregularity ns to require the interferenee of tho 
High Court in a trivial case, unless it nj'pear.x pro- 
b.ahle (of which there was no suppcslioii in the pre- 
sent case) that a fresh investipation would produce a 
different result. IvAiuTi Nusyo v. BAnAP.m.Ait 

[17 W. B., Cr., 37 

47. Omission to ex- 

amine witnesses.— a Mapislratc omitted to 
examine all tho complaiunnl’s witnesses before declar- 
ing tho accused not guilty, tho Court dealt on re- 
vision with tho omission. SnKKXATir MundIiE r. 
Skeeham RA.irtrr . . 24 "W. B,, Cr., 62 

Santoo JilTTNOTr. r. Aitrooi, Biswas 

[13 W. B„ Cr.,36 

43 , — Omission to give 

opportunity to produce witnesses — lirror or defect 
in trial — Criminal Frocedure Code, lS61,s, 426 . — 
Wliero the accused had not his witnesses in attend- 
ance, and did not apply to tho Magistrate to summon 
them (ss. 352 and 353, Code of Criminal Procedure), 
the omission of tho ^Magistrate to require him to pro- 
duce his witnesses was held not to prejudice tho 
accused, or so as to call fo rintcrfcrence on revision. 
Queen r. Totaeaw . 11 W. B., Cr., 15 

49. Power of Sigh 

Court — Criminal 'Procedure Code (Act XXV oj 
1661), s. 366 — Pxaminalion of accused — Postpone- 
ment of trial for summoning a witness — Discretion 
of Judge- — A Deputy Magistrate committed certain 
priso 'ers for trial on a charge of dacoity. Some of 
the prisoners had confessed before the Deputy Magis- 
trate, but he failed to record the examination of the 
prisoners, or to attest it as required by s. 205 of the 
Code of Criminal Procednre. The Sessions Judge 
therefore refused to admit the examination of the 
prisoners by 'the Deputy Magistrate in evidence, and 
also refused to postpone the trial for the purpose of 
summoning the Deputy Magistrate and taking his 
evidence in the matter. Seld that, it being wholly 
within the discretion of the Judge, under s. 366, to 
say whether or not he should postpone the trial, or 
summon any witness to give his evidence, the High 
‘Court as a Court of revision w'ould not interfere or 
order a new trial. Queen v. Rauha Jana 

[3 B. L. B., A. Cr., 69 ; 12 W. B., Cr., 44 
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4. EVIDENCE AND 'WITNESSES 

50. Criminal Pri ce- 

diire Code, 1S61, ss. 426, Where the evidence 

of witnesses riven on a previous trinl wns rend over 
and used in a snhsequent trinl at the exprcs.s request 
of tho prl.sbners, instead <<f the witue.'^sCH being ex- 
amined de novo, the High Court declined to inter- 
fere, ns the irregularity of procedure wns one by 
which the prisoners were not prejudiced, Purmt.s- 
sun SiNan r. Sonoor Aupiiikahee 

[13 W. B., Cr., 40 

51, Pefusal to allow 

witnesses to hr cross-examined hy accused. — The 
refusal of the Judge to allow to bo cross-ex.amined, 
hy the accused, witnesses wlio.so depositions have 
been taken hy llic Magistrate, bnt whoso evidence is 
dispensed witli at the trial, was held not to be a 
matter for revision. BEf>, r. pATTEOitAND Vasta- 
ciiANn ... . 5 Bom., Cr., 86 

62. - - Order rf Magis- 
trate refusing to recall witnesses for prosecution 
for eross-rxnminufion. — An order of the Deputy 
Magistrate refusing to rcc.ail the witnesses for the pro- 
secution for the purjiosc of cro^s-examination is one 
whieli can be immediately corrected by the High 
Court under its general powers of superintendence 
and revision. In the mattee of the petition of 
Bkuetos. Beeieios r. Queen 19 W. B., Cr., 53 

63. — — - Power of Sigh 

Court— Penal Code, ss. 283, 2t)l — Pridenre not 
(alien on oath — In exercise of its powers ns a Court 
of revision, the High Court quashed convicliens by a 
.Toint jMugistrnte and Assistant Magistrate of certain 
persons for offences under s. 283 (danger, obstruction, 
or injury to any person in a public way or line of 
navigation) and s. 291 (repeating or continuing 
public nuisance) of the Penal Code, in which it ap- 
peared Hint the complainants’ statement was not 
made on oath or before a Alagistratc, and in which 
there wns no statement of charge or evidence of any 
kind. In the aiatteu of Mokesh CnuNUER 

[20 W. B., Cr., 55 

6. ACQUITTALS. 

54. Acquittal from wliicli Gov- 

ernment may appeal — Criminal Procedure 
Code, 1872, s. 297 , — It is not the practice of the 
High Court to interfere by way of revision under 
B. 297 of the Code ofiCriminal Procedure, 1872, with , 
an acquittal against which the Government may ap- 
peal. Empress v. Chedi Rai - . 7 C. L. E., 142 

55. Improper acquittal— 
quittal on erroneous ground. — Where the senior As- 
sistant Sessions Judge, on the hearing of a charge of 
false evidence, without taking evidence acquitted the 
accused after calling upon him to ple.nd, the prose- 
cutor being unable to say that tbe alleged false 
statements of tbe accused were material to the trial 
on which they were made, tho High Court, reversed 
the order of acquittal, anddirected the trial to be 
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5 A.CQXJITIAJjS— concluded 
proceeded witb Reo t> Damodhab BAm Cbak* 
DBA . 6 BoD3 , Cr , 68 

66 Trial on evi- 

dence talcen in another case — The Court set aside 
an order of acquittal passed by a Deputy M^strate 
in a case which he tried not on evidence tahen 
before himself in the case but entirely on evidence 
in another case before another officer (the Joint lla 
gistrate) Tukhbxa Bai « Tcpsee Eooeb 

[15 W B,Cr,23 

67 ' Order for detention of ac- 

cused pending appeal from acquittal — Power 
of HighCourt onretxtion — Where, an appeal having 
been preferred to the High Court againetajudgment 
of acquittal, a Magistrate made an order on the 

him 

the 

CJ, 

■ dis 

senting), that the High Court bad no power as a 
Court of revision to interfere with the order Qdxek 
V GnoiAU IsMAii I X, B ,-l All , 1 

68 Order of acquittal — Criminal 

Procedure Code e 423 ('aj, a 439 — High Court's 
poiiers of revision— Order Ig High Court for re 
trial ajter acquittal on appeal —The High Court 
has power under s 489 of the Criminal Procedure Code 
to reuse an order of ncquittal though not to convert 
a finding of acquittal into one of conviction In 
reference to orders of acquittal passed by a Court of 
Session m appeal the High Court may, under s 439 
reverse such order and direct a re trial of the appeal 
the proper tribunal to conduct which is the Sessions 
Court < f appeal or such other Court of equal juris 
diction as the High Court may entrust under s 5 C 
of the Code, with the trial of the appeal Queen 
PsiPBEsa r Bawaht I L B , 8 AH , 134 

69 Petition to revise a judg 

ment of acquittal — Criminal Procedure Code, 
ss 435 ^ 439 440 -<-An appeal against an acquittal by 
way of revision is not contemplated by tbe Code and 
it should on public grounds be discouraged Than 
DAT AN V Peeianna I Xi B , 14 Mad , 363 

60 ^Higli Court’s jjower of re- 

VlBiOU — CriflvvnaJ Procedure Code, 18SS t 43s — 
Practice — Though the High Court has the power, 
under s 43*^ of the Code of Criminal Procednro (Act 
X of 1882) to revise an order of acquittal jctordi 
narily it does not interfere with each tin order m the 
exercise of its revisional jurisdiction because an 
appeal can always be made by the Local Government 
under s *117 of tbe Code Heebabat « Pbamji 
B niKAJi . I Ii. E 16 Bom , 349 

6 COMMITMENTS 

61 Power to quash commit 

ments Potier of revision bg Sigh Court — Cnms- 
nalProcedure Code,lS72,t 472 — SeldyerSiVASt, 
C J (Spankie, J , doubting) that the High Court 


BE VISION- — OEIMIITAL OASES 
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6 COMMITMbNTS— eonc?Kj«rf 

was competent, in the exercise of its power of revi- 
sion under g 297 of Act X of 1872 to quash a com 
mitment made by a Court of Session under the pro 
visionsofs 472 of that Act Empeess n Lachmait 
I Ii E , 2 AIL, 398 
But see Queen v Shama Sukkee Biswab 

[10 W E., Or , 25 
and Queen t> Sheetaeau Csowdhet 

[2W. E., Or, 44 

62 Power of High Court in 

revision to order person, convicted and 
sentenced to be committed for trial— Penal 
Code {Act A.LV ofl860J,s 326 — Orievous hurt 
— Inadequate sentence — Presidency Magistrate, 
Duty of— Criminal Proeedi re Code, ss 423, 439 — 


seuteuceu, uuu»r s ol the renal code to rigorous 
nDpnsonment for two years The Local Government, 
being of opinion that the sentence was inadequate, 
moved the High Court under s 435 of tbe Code of 
Criminal Procedure (Act X of 1882) to quash the 
M^istratc’s proceedings and ordered tbe accused 
to be committed for trial to tbe High Court It 
was contended for the prisoner that as the offence 
was not fxclueively tnable by the Court of Session, 
the High Court had so power, under s 423 h) of 
the Cod^e, to order the accused to be committed for 
trial Held dissenting from Queen hmpress v 
Sulha / L R 8 All J4 that s 423 (&) gives to 
an Appellate Court the power to order an accused 
person to be committed for trial when it considers 
that tb^t IB the procedure that should have been 
adopted by tbe Magistrate m the case Held also 
that tbe offence of which the prisoner was convicted, 
being one punishable under s 326 of the Penal Code 
with transportation for life oi ngorous imprisonment 
for ten years and fine, the Presidency Magistrate ou^ht 
to have committed the accused for trial to the High 
Coart Queen Eupbesb v Abdul BAnisfAN 

[I Ii E , 16 Bom , 680 

7 DISCHARGE OP ACCUSED 

63 Improper discharge— H’lyA 

Co«r<’« powers of retisioa— ^Crtmtnai Procedure 
Code, 2882 s 439~Poicer to order commitment — 
Settial of prosecution — The High Court has power 
under s 439 of the Criminal Procedure Code, 1882, 
if it considers that an accused person has been impro- 
perly discharged to order him to be committed for 
trial Eufbebs « Rah Lal Sinou 

[I Ii. B , 8 AIL, 40 
This was also the case under the former Act In 
THE JIATTEE OP THE PETITION OP PSOSUVNO CoO 

HAS GnosE . 19 "W, B., Cr , 56 

Eupbesb « Gowdata L L. B» 2 Bom , 634 
In tub mattee op tbe TEtrriov op Monsaii 

[1. Ii. B , 1 Calc , 282 : 25 W. B., Cr , 30, 67 
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7, DISCHARGE OF ACCUSED— co«cZ«tZeat. _ 

Empeess V. Donnbliy, Ik the matter op the 
PET iTiOK OP Donnelip I. L. E., 2 Calc., 405 

Empress r. Hahy Doyaii Karmokae 

[I. li. E., 4'Calc., 16 

S. C. ISHEN Chukder Khemoear n Hhrey 
Doyai Kuemokae . . . sc. L..E„263 

Ik the matter op Teoyioehyakath Mitter 

[1 C. L. E., 83 

64. — -Dismissal of charge against 

accused — Dismissal of case of breach of cdntrac.t 
onihe ground that Act XIII of 1859 did not apply. 
— Tlie High Court declined to exercise their extra- 
ordinary powers of revision in a case in which the 
Joint Magistrate dismissed a complaint of breach of 
contract pnder Act XIII of 1859, on the ground that 
that Act did not apply to the contract, which was 
a contract to work at a certain factory. LyaeIi 
& Co. V. Ram Chhkder Bagdee 

[13 W. E„ Or., 53 

8. REVIVAL OF COMPLAINT AND RE-TRIAL. 

66. — Power of High Court to 

revise order reviving a complaint after 
discharge— EZyA Court Charter Act (24= 25 

Viet., c, 104), s. 15 - Criminal Procedure Code, 
1882, s. 439. — The High Court has ample powers, 
under the Charter Act, if not under the Code, to 
revise an oi der reviving a complaint after discharge 
by a Presidency Magistrate. In this particular case 
it was held that the Presidency Magistrate has exer- 
cised a proper discretion in reviving the complaint. 
Opoorba Khmar Sett v. Peobod Khmary DassT 

[1 C. W. NT., 49 

See Charoobaba Uabeb v. Baeendea Nath 
Majoomdae I. L. E., 27 Calc., 126 

[3 O. W. NT., 601 

. 66. Power of High Court to 

re try ease after setting aside a conviction 
cn ground of misdirection to jury. Queere 
— Whether in setting aside a conviction on the ground 
of misdirection to the jury, the High Court has any 
power tore-try the case having regard to s. 42d of the 
Criminal Procedure Code. Sadhee Sheikh v. 
Empress . . . 4 C. W. H., 576 

67. - Power to order re-trial — 

Power of High Court as Court if revision and 
appeal — Act XI of 1874, s, 28. — The High Court 
has full power as a Court of revision to order a re-trial 
when ncces'.ary. As a Court of appe.al, it has the like 
power under Act XT of 1874, s. 28, in cases tried 
with assessors. Ik the 'uatter cp the petition 
OP Luckhy Narayan Nagory 24 W. E., Cr., 24 

68. Ground for re-trial — Impro- 

per discharge of accuse'! — Per Markby, ,T. — 
IVlien the discharge has been improper, the only proper 
course open to a Magistrate is to report the case to 
the High Court for orders, and that Court, if of 


SEVISIOH— CEIMIHAL CASES 

— continued. 

8. REVIVAL OF COMPLAINT AND RE-TRIAL 
— concluded. 

opinion that the accused has been improperly dis- 
charged, will order a re-trial. Empress v Dokkel- 
BT. I K T 1 1 E MATTER OF THE PETITIOK OF DONKEBBY 

[I. L. E„ 2 Calc., 405 

69, Improper dis- 

charge of accused.- As the case w.as one of improper 
discharge and came before the Magistrate under 
B 295 of the Criminal Procedure Code, 1872, the 
proper and only course for him was to report it for 
orders to the High Court, which, if of opinion- that 
the accused were improperly discharged, might, under 
s. 297i have directed a re-trial. The case of Sidya 
hin Satya differed from. Ik the matter OF the 
PETITIOK OF MOHESH MISTEEE 

[I. L. E., 1 Calc., 282 : 25 W. E., Cr., 30, 67 

7o: Sentence almost 

undergone — Ground for not ordering re-frial.~ 
Where a rule was issued to show cause why the con- 
viction should not be set aside and a re-trial ordered, 
and it appeared that the accused had already suffered 
the whole, imprisonment, less one day, the Court 
in setting aside the conviction did not direct a re-trial. 
Abdoob Biswas v. Khater Mokdab 

[3 C. VF. H., 332 

9 JUDGMENTS, DEFECTS IN. 

71. Judgment witLout giving 

reB,son.B— Criminal Procedure Code, 1882, s. 421 — 
Appeal, Summary _ rejection of — Judgment of 
Criminal Appellate Court. — The powers conferred 
by s. 421 of the Criminal Procedure Code should be 
exercised sparingly and with great caution, and 
reasons, however concise, should be given for reject: 
ing an appeal under that section. Where a Sessions 
Judge rejected an appeal summarily under s. 421 by 
an order consisting merely of the words “Appeal 
rejected,” and an application for revision of such order 
was made to the High Court after great delay, — Held 
that the Judge was wrong in rejecting the appeal 
without assigning any reasons for so doing, and if it 
had been taken within a reasonable time it would have 
been a valid objection Queek-Empress v. Ram 
Naraik . . . I. L. E., 8 All., 614 

72. Judgment not containing 

substance of evidence relied on - Omission 
to comply with s. 228, Criminal Procedure Code 
— Irreuulrity in proceedings — Hrror or defect.— 
K was tried by a Magistrate in a summary way and 
convicted. Ho appealed to the Court of Session, 
which <|unshcd bis conviction, on the ground merely 
that the substance of the evidence on which the con- 
victioh was had was not embodied in the i^Tagis- 
trato’s judgment. Held that the Court of Session 
should not have quashed the conviction merely by 
reason of such defect, but, if it found it impossible 
to dispose of the appe.al because of such defect, it 
should have required the Magi.stratc to repair the 
same by recording a jndement in which the substance 
of the evidence should be fully embodied, and. 
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BEVlSION-CRIfilllTAL CASES 

— continued 

9 JUDGMENTS, DEFECTS concluded 
if neceBsar\, re examining tlie witnesscB for tbatlmr 
pose, or to have ordered a re trial with that view 
IIMPEE8S oj India i Kaeak Sikgh 

[I. L R , 1 AU , eso 

73. Judgments not giving the 

best reasons for conviction — W here the record 
contaiiiB am*'’'' j r n „ „ 
the convicti 
account if 

it Qtjken V. ' • ) 

74 Omission to record reasons 

for conviction — Omxsston to take notes of eri 
dence «» non-appealahh ease - Crmtnal Pr-oeedvre 
Code, 1SB2, ts 370, 537 — In a case where the 
accused was convicted of tbe^t and sentenced to eix 
months’ rignrnus nnprisonment, the notes of the cm 
deuce taken b; the Magishate did not afford snfB 
cieut materials upon which the prisoner could be 
legalli convicted and the Magistrate had omitted to 
record his reasons fi r the conviction under s 870, 
cl (»), of the Code of Criminal Procedure Seld 
by the High Court as a Court of revision that 
the conviction and sentence must be set aside, not 
withstanding the piovisious of s 537 of the Code 
of triminttl Procedure tre mattbb op the 
PETITION Of Yacoob Iacoob e adausok 

ILL 11,13 Calc, 27a 

10 SINTENCEa 

^ bee Cases undeb SENTP^CE— Powbb of 
High Count as to Sbntevcbs. 

75 Case in ■wbicbsentencehas 

expired— Cnminnl Procedure Cede, 1882 s 439 
— JItgh Court’s pctiers of rtrtston — ifeumn of 
case in tr^icA term of imprtsonment Aas been 
set esd — rheSigh Costt lacompett^iy w iheexerc}^ 


• Qukkk Eupeess t *'iiiHA I L lt,V All.ldb 

78 Enhancement of sentence 

on appeal — CnwiiwuZ Procedure Code (Act X of 
1889), ss 423 439— Ahead constable was convict^ 
under s 330 of the Penal Code, and at a trial before 
a Sessions Judge sentenced ti four xnontbs’ siu pic 
nDpnsonment The prisoner appralid The Bigh 
Court, in dismissing the appeal, directed, as a Court 
of revision, that the sentence passed should h« 
enhanced MetheuAlii Queev Eupbess 

[LLR, 11 Calc, 630 
See QiEEH V GoBAcnAjrD Gope 

CB L. E . Sup VoL, 443 

77. — Enhancement of sentence 

BO as to alter Its nature— Crtmmaf Procedure 
Code, J‘-82. s 439 —The High Court, in the exercise 
-of itv powers of revision, can enhance a sentence so as 
to alter its nature Qt^EE^*FllPEEss v Bau Ucbia 
CL L E,, 6 All., 622 


EEVIBIOIT-CRIMINAL CASES 

~eon(inued 

30 bENTENCES~o^»^i»/tf^f 

78 Setting aside conviction and 

Sentence, and directing trial on graver 
OiTenCe -Poicer of High Court— Contn-tioH of 
tester ofTenCe by Court hatinj no gurisdicUon to 
conixet of a grater one When the evidence upon 
which a pnsoncr is conv icted by a subordinate tribu 


each particular case Akonysiottb 

[7 Had , Ap , 6 
79. Oround for enhancing sen- 

teniie — Sentence clearly inadequate — Charge tw 
properly framed —In a case in which the Magistrate 
referred the proceedings to the High t ourt with a 
recommcndatlou that they should be set aside because 


Interfere There mutt be matter oo tliorevord ot the 
case showing that a charge has been imiroperly 
framed, ot the sentence passed is clearly made* 
nuate to the offence Qoesn r Harnath Sivoii 

120 W R, Cr,22 
80 — — - — — Ground for xefusing to ea* 
hnnee Bentence — Be/ere»c« hy Cummitstoner 
hating jurisdiction — inoifejua/e sentence — The 


tried tne prisuueis uiuiieii, aim luiiiii-ieu luiuiuiu 
offeuce winch he thought was made out against them 
by the evidence Socii. I)a« 8 r Cuundba Deb 

[20 -W. R., Cr , 16 

81 - — — — Betting oslde improp-r son* 
tencO—A*cape/rom illegalconfinenenl — IVhere & 
party was sentenced by ordtr of the Magistrate to ten 
mmths’ impnsonmcnt for escaping from a confine* 
meat which he was uudcrgoinir without warrant of 
law and without having c mmiltcd au offence, the 
High Court, in the eiEreise of its powers of interfer 
cnce, set aside the order Qcefn r Rcohoobub 
Si>au . • 25 W. R . Cr , 1 


na ■ 

se 

Cc 

judicial proceeding, under the toneml power of r^vi- 
won. Queen v Navapi beddt . 4 Mad , 242 

See Iv TBE VATTEB OP KBISHNANAVD BhCTti. 

CHAHJEE . . . 3 E. Ij. H., A. Cr., 60 



( 7863 ) 


DIGEST OF CASES. 


( 7864 ) 


EE VISIOK"— CBIMIITAL CASES 

— continued, 

10. SENTENCES — continued, 

S. C. In the matter or KiSHEN SooNDUB BHTJT' 
TAOHAEJEE . . . .12 W. E., Cr., 47 

83 . ITeeessity for alteration of 

conviction from one section of Penal Code 
to anotlier — jRe/erenee to Sigh Court. — The ne- 
cessity for altei’ing a conviction from one section to 
another for cognate offences, when the accused has 
not been prejudiced by any such error, is no sufficient 
ground for a reference to the Court of revision. 
Empress v. Ishan Chhndra De 

[I. L. E., 9 Calc., 847 : 12 C. L. E., 451 

84. Conviction under repealed 

law — Criminal Procedure Code, 1861, s. 426 . — 
Where a Magistrate convicted under certain repealed 
sections of law, the High Court refused to set aside 
the conviction, having regard to s. 426, Code of Cri- 
minal Procedure, as the conviction and sentence might 
have been passed under sections of the Penal Code 
and no substantial injury had been done to the accused. 
Rhghoonath Dass r. Chhokerdhun Raht 

[15 W. E., Cr., 49 

85. Conviction under Penal 

Code of offence committed before Penal 
Code came into operation — Criminal Procedure 
Code, 1861, s. 426— Act XVII of 1862, 4— In a 
case in which the accused was charged under the 
Penal Code with an offence which was committed 
before the Penal Code came info operation, it was held 
that, having regard to s. 4, Act XVII of 1862, and 
8. 426 of the Code of Criminal Procedure, the error^ of 
procedure was not sufficient to vitiate the conviction 
so long as the pxniishment awarded as under the 
Penal Code did not exceed that which was a legal 
penalty for the offence before the Penal Code became 
law'. In the maiter op the petition op Moha- 
BEER Singh . . . 15 "W. E,, Cr., 43 

86. Conviction for separate 

oflfences--Pe««Z Code ( Act XL V of 1860J, ss. 380, 
456, 457 — jS'eiu trial. — The prisoner was convicted 

< by the Magistrate of two separate offences under 
ss. 456 and 380 of the Penal Code, and sentenced for 
both. On appeal, the Sessions Judge, holding that 
the offence proved was under s. 457, ordered a new 
trial for offences under ss. 457 and 380. Seld that 
there ought not to bo a new trial, but that the con- 
\ iction and sentence under s. 380 should be set aside. 
Queen r. Ramoharan Kaiei 

[B, L. E., Sup. VoL, 488 : 6 W. E., Cr., 39 

87. Sentence for different 

offence than that committed— Criw/wa/ Pro- 
cedure Code, 1861, .9. 426.— On reference by a Sessions 
.Tudge in reviewing the monthly magistoriiil returns, 
where the conviction by the Magistrate was for chcat- 
ing by personation, and the offence appeared to the 
High Court to be furnishing false information for 
which the punishment awanled was legal,— JZeZe? tli.at 
the Court, under s. 426 of the Criminal Procedure 
Code, ongbt not to interfere with the conviction cr 
sentence. Reg. v. Raghoji bin Kanoji 

[3 Bom., Cr., 42 
Reo. V. Babaji bin Bhat . 4 Bom., Cr.. 16 


BEVISIONT— CEIMIBTAI. CASES 

— continued, 

10 . SENTENCES — continued. 

88. Conviction without juris- ' 

diction — Criminal Procedure Code, 1861, ss. 428, 
434 — Revision hy Sigh Court. — In a case refeired' 
by a District Magistrate under s. 434 of the Criminal 
Procedure Code, on the ground that the sentence was 
illegal, because the charge should have been under 
8. 324 of the Penal Code, for causing hurt by means 
of a heated substance, an offence which the 2nd class 
Subordinate Magistrate had no jurisdiction to try, and 
not under s. 323, for causing hurt, of which offence 
the accused bad been convicted, the Court passed no 
order, as it did not think it right, under the”drcnm- 
stances of the case, to direct the re-trial of the accused 
on the proper charge, Reg. v. Amba e;om Giesoji 

- [4 Bom., Cr., 1 

89. — Offence not cog- 

nizable by Magistrate convict ing,— In a case refer- 
red by a District Magistrate under s. 427 of the 
Criminal Procedure Code, 1861, on the ground that 
the charge should have been under s. 324 of the 
Penal Code— an offence not within the cognizance of 
a 2ud class Subordin.ate Magistrate, and not under 
8. 323 — the Court passed no order, and remarked 
that the case should not have been referred under 
s, 427, which applies only to the Court of Session 
acting on appeal from a Court subordinate to it. 
Reg. V, Nabaji taeab Vithoji , 4 Bom., Cr., 2 

90. Trial on wrong ebarge— 

Criminal Procedure Code, 1861, s. 404.— Where a 
person scourged another with nettles in ordei? to ex- 
tract property from the sufferer, and the lilagistrate 
tried the case as one of hurt (under s. 323, Penal 
Code) and extortion (s. 384), although the accused 
ought to have been charged under s. 327, and tried 
by the Court of Session, the High Court declined to 
interfere under s. 404, Code of Criminal Procedure, 
and direct a new trial, believing that substantial 
justice bad been done in the case. In the matter 
OF THE PETITION OF TAEINEE PeOSAUD BANEEJEE 

[18 W. K„ Cr., 8 

In the jiattee [of the petition of Bunea' 
behaeee Sein . . 18 W. E., Cr., 23. 

In the matter of Roofnaeain Dijtt 

[18 W. B., Cr„ 38 

91. Trial under wrong charge 

— Conviction of non-cognizahle offence.— In a case 
referred by a District Magistrate, on the ground 
that the accused bad been convicted, under s. 403 of 
the Penal Code, of dishonest misappropriation of pro- 
perty, whereas the charge should liave been, undci’ 

B, 4U6, of criminal breach of trust an offence not 
within the cognizance of the 2iid class Subordinate 
Magistrate who passed the sentence, the Court an- 
nulled the conviction and sentence, and directed the 
case to bo tried before a proper Court, Reg. v. 
Ganu taiad Ramchanbea . 4 Bom., Cr., 3 

92. Sentence under special Act 

instead of Penal Code — Criminal Procedure 
Code, 1872, s, 297 — Criminal Procedure Code, 
iSGlfS. 426 — Sentence under Post Office Act (XI V 
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HEVISION — CRIMINAL CASES 

— continued 

10 SENTENCES— concZurferf 
of 1S66 j — Tbe accused, being entrusled lo jrat a 
proper amount of stamps on a Utter and rttnm auch 
as might not be required did uot return them, but 
misappropriate 1 stamps to tbe value of two annas 
and was convicted and punished under b 40 of tbe 
Post Office Act (XIV of 1866) instead of under tbe 
Penal Code for criminal breach of trust Ab the 
accused had not been sentenced to a laiger amount of 
panishmeut than could have been awarded for enmt 
nal bleach of trust nor shovu to la\e been pre 
judiced by the error of convicting him under the 
Post Office Act the High Court refused to reverse <» 
alter the sentence pointing out at the Bsme time 
that this was one of those cases in which it was a 
mistake to Icolc at the smaUness of tbe amount 
misappropriated rather than to the gravity of the 
offence Ih the MiTXEn ot Notjin CHtrsDKU Dptt 
[ 17 W E , Cr , 60 

See Ik toe uattes of the petitiok op Tai ikeb 
P aoaArD Bahebjbb 18 W R , Cr , 8 

03 Erroneous convietioa under 

wrong section of Penal Code — Wheres Ma 
gwtrate erroneously holding that the offence con 
mittcd was one under 8 406 Penal Cede, over which 
he has jurisdiction instead of under s 40^, which 
was cognizable only by the Court of Session tried 
and sentenced the accused it was held by the High 
Court as a Conti of revision tiiat bia proceedmgs 
were contraiy to law and he was directed to commit 
the case for trial by the Court of Session In tub 
KATIEB OP RAU SoOKDEQ PODDAB 

Ca C L E , 616 

11 VERDICT OP JUEl AND MlSDIREC- 
IION 

04 Ground for interference 

With verdict — Poll er of S gh Ccv-rl— t trdxcl 

will 

their 

* A 

prisoner was charged under ss 302 and S04 of the 
Penal Code and the Judge at the trial added a 
further charge nder s 25 Ihe Judge in his 
charge to the jury directed them that lu the event of 
their finding the charges under is 302 and 301 
unsustainable they might find the prisoner guilty 
under s 325 The jury unanimouslj' acquitted the 
pnsoner under the charge framed under 8 8(3 and a 
majority of them acquitted him under the chaise 
framed under s 30-1 but a i ajonty of them found 
him guilty under the charge framed under s 325 
The Judge disagreed with their finding as regarded 
the charge framed under s 804 and referred tbe 
case to the High Court under s 307 Of tbe Criminal 
Procedure Code The High Court refused to inter 
fere with the verdict on giound that the verdict 
could nob be said to be manifestly crroncocs the 
Judge having heard the evidence and having ex 
pressed bis opinion to the jury tl at they might find 
the prisoner guilty under s S25 Queek EsfPBEas 
r JaoQPIet I L E., 11 Calc , 86 


REVISION — CRIMINAL CASES 

— coji^inaetf 

11 VERDICT OP JURY AND MISDIREC- 
TION — CO itinued 

95 Conviction on evidence not 

amounting to proof— a jury may be satisfied 
with a minimum of proof and it is beyond the 
powei of the High Court m such cases to interfere 
with its verdict but when there is nothing which 
can if bel cved amount to proof the case sho ild not 
be put to the jury at all as a verdict of guilty 
cannot under such circumstances be sustained 
Under such circumstances the Court will set a 
conviction aside Queen i Rijttok Dass 

[lew R,Cr,19 

98 — Finding of jury as fo grave 

and sudden provocation Criminal Pro edure 
Code 1872 a 297 — Ciimtna^ Procedure Code 
1861 a 426 Question of/act—Poeer of Sigh 
Court —Under excep 1 a 3l 0 of the Penal 
Code the finding of a jury as to whether the offenoe- 
of murder was committed under grave and sudden 
provocation sufficient to prevent the offence from 
amouuting to murder is a. question of fact with 
which tbe High Court eauuot interfere Queen i 
SoHBAiB 13 W B , Cr , 33 

97 — — Omission to charge jury 

properly— Potrer of Sigh Court to set aaide 
terdiel — Omission to sum up properly to tbe jury 
IS if tbe prisoner is thereby prejudiced an error la 
law such as to justly a Court of appeal lu setting 
aside the veuhet Reo v Fatteohakd \abta 
cniKii 5 Bom , Cr , 86 

98 Misdirection — Trial bi/gurg 

— Power logo into facts ofeaae—Mode of dealing 
with directions of Judge to jury — In a case tried 
by jury the High Court has no jovser to go luto 
the facts of the case in order to see whether or not 
the conviction was right that standing entirely 
upon the verdict of the jury Tbe C^urt has only to 
coDsidei the facts in order to see whether the ludge 
has done his duty in lay mg the case before the jury 
frr their consideration The mode of dealing by the 
High Court with the Judges summing up to the 
jury pointed out first as regards the law and then 
as regards the facts Quebk r NiuohAND 
hlooEERjES 20 "W B , Cr , 41 

09 Error i» law — 

Prejudice to accused — Sew trial Improper advice 
given by the Judge to the jury upon a quest ou of 
fact or the omission of the Judge to give that advice 
which a Judge m the exercise of a somd judicial 
discretion ought to give the jury upon questions of 
fact amounts to such an'error in law in summing 

f t TT ^ jjj. rcviijon 

The power of 
new trials for 
will be ever 
the Court la 



( 7867 ) 


( 7868 )■■ 


DIG15ST OF CASKS. 


BEVISIOJST — CRIMIITAI. CASES 

— continued. 

11, VERDICT OF- JURY AKD MISDIREC- 
TION — concluded. 

100. Omission to 

leave material facts to jurt/. — The verdict of the 
jury was reversed, on the ground of misdirection by 
the Judicial Commissioner in not having left the 
cause of death and the prisoner’s connection with 
certain attempts at bribery as questions for the con- 
sideration of the jury, Qtieen v. Kaii Chttrn 
GAJfGooiT . . .7 "W. E., Cr., 2 

101. — - — PreJ udice to 

prisoner from erroneous summing up. — VTierc 
there is a failure of justice, or where the prisoner 
has been prejudiced by the defective summing up of 
the Judge, the High Court can interfere cither by' 
discharging the prisoner, if the evidence on the 
record is not sufficient to convict him, su[iposing the 
trial to have taken place with the aid of assessors, or 
to direct a fresh trial. Queen r, Muthoora Singh 

[18 W. B., Cr,, 60 

102. Sessions Judge, Opinion of 

— Criminal Procedure Code, s. 307 — PLigh Court, 
Potoer of. — In the exercise of its powers under s. S07 
of the Code of Criminal Procedure, the High Court 
will form and act upon its oum view of what the 
evidence in its judgment proves ; but in doing so the 
opinion of the Sessions Judge, no less than verdict of 
the jury, is entitled to its proper weight. Peg, v. 
Khanderav Bajirav, I. I. P.,1 Bom , 10; Queen v. 
Zlukhan Kumar, 1 C. L. R,, 275; Emprexs v, 
Pliunvm Kazee, /. L. P., 9 Calc., 53; Queen- Empress 
V. 3Iania Dagal, I. L. P., 10 Bom., 497 ; Queen 
V. Pam Churn Otiose, 20 W. P,, Cr., 33; Queen 
V. Sham Bagdi, 13 B. L, 11., Ap., 19 : 20 IF. P,, Cr., 
73; Queen v. JIuro Manjhee, 14 B. L. P., Ap., 
2: 2l W, P,, Cr., 4; Queen v TFuztr Mundal, 
25 TV, P., Cr., 25; Queen v. No'nn Chunder 
Banerjee, 13 B. L.P, Ap., 20 ■■ 20 IF. P., Cr., 70, 
referred to. Queen Bxipkess v. Itwabi Saho 

[I. L. B., 15 Calc., 2G9 

12. MISCELLANEOUS CASES. 

103. Oi’der by Collector under 

Penal Code Potoer of revision iy High Court . — 
A Collector as such not being subject totherevisional 
jurisdiction of the High Court in criminal matters, 
that Court, in the exercise of such jurisdiction, is not 
competent to deal with an alleged illegal order made 
under the Penal Code by a Collector. In the 
matter op Dianut Hosen . 10 C. L. E., 14 

104. Order mode under s. 58 of 

tbe Forests Act (VII of 1878) for confisca- 
tion— CrbmwaZ Procedure Code, 1872, s. 297.— The 
High Court was competent, under s. 297 of Act X 
-of 1872, to revise an order made by a District Judge 
under s. 58 of the Forests Act, 1'‘78, on-appeal from 
the order^ of a Magistrate made under s. 54 of that 
Act, the^ jurisdiction of the High Court under s, 297 
of Act X of 1872 not being expressly taken away by, 
s 58 of the Forests Act, 1878. Empress v. Nathtt' 
^ean . . . . I. L. B, 4 All., 417 


RE VISIOE — CRIMIISrAI. CASES 

— continued. 

12 . MISCELLANEOUS GASES— continued. 

105., Valid conviction in case 

improperly instituted— 2Ze/ere«ee to Local 
Government. ^ Per Maclean. , 7 . - The 'High Court 
has power, without reference to the Local Govern- 
ment, to set aside a conviction in a case improperly 
originated. In the jiattee op the petition op 
Nobin Chhndra Bantkya. Empress v. Nobin 
Chundra Banieya . I, L. R., 8 Calc,, 560 

s, C, Nobin Chunder Banikta r. Empress 

[10 C. L.'E„369 

106. Acting without proper dis- 

cretion— Order for prosecution. — That a Magis- 
trate has acted without proper discretion in ordering 
a prosecution is no ground for reversing his order. 
EaiAM Ali Sudderuddeen 9 W. E., Or., 18 

107. — Order in bona fide exercise 
of discretion — Conviction under municipal Act 
fill of ISOdJ. — Ihe Court declined to qnnsh proceed- 
ings held under a hood fide exercise of discretion in 
•a case where a fine was imposed under Bengal Act 
III of 1864, s. 68, for keeping a piggery in a filthy 
state.' In the matter op Asian Chinaman 

[17 W. B., Cr,, 58 

108. Order passed by Magis- 

trate without jm’isdietiou.— The High Court 
may interfere with and quash an order passed by a 
Magistrate when the order is one that was beyond the 
power and out of the jurisdiction of the Magistrate 
to make, Laioo v. Adam Sircar Government 

V. SUBJAKANT ACHAEiJIA. DENGOO ShAIKH V. ADAM 

Sircar . . .17 W. E,, Cr., 37 

Esipress op India r. Bereiii 

[I. li. E., 4 All, 141 

109. The Deputy Ma- 

gistrate adjourned the case tq the 2l8t. on- which 
day he ordered the case to be dismissed for non- 
attendance of the complainant ,- but on the following 
day cancelled the order, and revived the case on the 
ground of his having dismissed it by mistake in igno- 
rance of the complainant having petitioned for an 
adjournment by reason of sickness. The Magistrate 
on appeal reversed the order of the Deputy Magis- 
trate. As tlie order of the Deputy Magistrate was 
manifestly wrong, the ‘High Court set aside the w'hole 
of the proceedings, and restored the case to the 
position in which it stood before the 21st. ' Queen v. 
Ram Naeain Ghose . . 8 W. E., Cr., 6 

110. — — Magistrate 

acting under section of Code under which he has no 
■jurisdiction. — Held that where a Magistrate pro- 
fesses to act under one section of the Criminal Pro- 
cedure Code under which he has no jurisdiction, but 
it is found that he has jurisdiefioa under some other 
section of the Code, the mistaki is one which does not 
justify interference with the .Magistrate’s order, if 
otherwise grod, and if the an used has not been pre- 
judiced thereby. Queen v. Peankisto Pal 

[14 W. E„ Cr., 41 
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HEVIBION — CBIMIKAL CASES 

— continued 

12 MISCELLANEOUS CASES— roaft««erf 

111 Order passed under e 146 

on proceedings taken under s 145,Crimiiiftl 
Procedure Code— Cn mal Procedure Code ( Act 
X cj 1882) 3,145— Po er o/ Court on reitston — 
Etilence onreneion — Wherea Magntrate haspa^ed 
an order under a 145 of the Criminal Procedure Code, 
whereas the proper order in the caae ahonld ha^e 
been one undei s l-W the High Court on revision 
Will make the order which the lower Court ought fo 
have made Case m which the Hieh Court on revision 
entered into the whole of the evidence in the caae 
Eaja Baboo v Jl/uc/duu Hohui Lall I L R ^ J4 
Calc 169 explained Eeid « Eichaidson 

[LIj B, 14 Gale, 801 

112 — ^ — Unreasonable order for 

security to keep the peace — Pouerof rermon 
of High Court — Slaterial error — In a case of appro 
hended breach of the peace the Magistrate bouod 


unreisonable In the hatteboe Jcoocx Chokubb 
Cbuckebecxtt I Ii B,, 2 Calc, 110 

118 Alteration of conviction 

iS’a^^tf^artde proceed nge— Trial bgjuru icherecate 
ioa! not 30 triable — The High Court will not alter a 
«oQ'iction by a Sessions Court aided bj a jury on a 
eburze oalj triable by a jury to one of a nature not 
triable by such a tribnnal but will annuUhe proceed 
mgs and leave the prcsecution to take fresh proceed 
mgs against the prisoner on anv other charge it nay 
be advised Peo t Nano Goeal 

[5 Bom , Cr , 60 

114 — Conviction in case where 

no appeal is given by Act on point of r© 
peOl — Aei Act gtT ng appenl~ Criminal Procedure 
Code 1882 r» 408 and 439 — Jurisdiction of B.tgh 
Court —On the 9th Uecembtr 18S2 a person was 
convicted under ss 457 ai d 109 of the Penal Code and 
sentenced to three years’ rigorous imprisonme t by a 
Deputy Magistrate in Aisim exercising special powers 
under s 3fa of the old Cede of Criminal Prccednre 
(Act Xcf 1872) Tl e new Code came Into fOTceoi tbo 
1st January 1883 The pnioner presented an appeal 
to the High Court from the conviction and sentence 
above mentioned on the 23rd January 1883 Held 
that there was no appeal tbo case being j,ovemed by 
B. 408 of the new Code bat that the case was a fit one 
for the exercise of the High Court’s revisional jiris 
diction and el ould be dealt with under the powers 
conferred on the High Court by virtue of that j ns 
diction KONQAI C IlIESESS 

[I li E , 0 Calc . 513 

S C In inE viatteb oe Rakgai 

[12 O L E , 600 

116 Befect in form of EUmn oDs 

to perBons to show cause wby they should 
not give seeuiityfor keeping the peace— 
Deject not prejudicing persons required to show 


BEVISIOIT — CRIMINAL CASES 

— con/tn««J 

12 MISCELLANEOUS CASES-con/inuecf 
Cause Certain persons were convicted by a Magis 
tiateof the Ist class of assault an offence pun sh 
able under s 852 of Act X of 1877 The case was 
hioQghfc to the knowledge of the High Court by the 
complainant perferrmg a petition to it together with 
a copy of the Magistrate’s order This petition was 
lail before Sxeaiobt J who observing that the 
cate vas one vn which the Magistrate should have 
taken security f om such persons for keeping the 
peace as provided by s 489 of Act X of 1872 directed 
the M^istrate to summon such pereons to sho v cause 
why they should not be required nnder a 491 of 


anif eventually made an order requir ng such persons 
to enter into a bond to keep the peace Such persons 
were fully aware of the order made by STEAiGnT J 


STBATOitT J nhch was made vithout ] irisdietion , 
and on the giound that the Bummonscs had not set 
forth the report or informat o on which they were 
IS ued Held bv bilTABT, C J tl at inasmuch ns 
STeAiGHT J when be made his o der, represented 
the full authority and jurisdiction of theHmh Court 
such order was final and the appi cation lould not 
ho entertained Etld by Fbabson J Seanrib J 
and Ol'EElEiJ) J (Seaneie J doibting whether 
such order CO lid be questioned) that the order of 
Stbaioot j was one which he was competent to 
make as a Court of revision under s 297 of Act X 
of 1872 Held by Peaeson J and SpA^ZIE J 
that in isn uch as such persons had not been in the 
slightest degree prej diced by the defect in the s m 
menses which were issued to them such defect was 
not a ground on vvh ch to set aside the Maoistrate’s 
order requ ring them to enter i to a 1 oud to keep 
the peace Euebesbo MuQAviitAn Jaeir 

[I L B , 3 All , 646 

110 Order confirming order for 

security for good behaviour— Crim naf Pro 
cedureCode IbSl ss 404 408 - — An rrdcr of a 

Q Tje_ jj » 


Alsoanorderformamtena ce Reg c TnAKuniv 
IBA 6 Bom Cr , 8l 

117 Ordei rejecting appeal with 

out calling foi record and proceedings- Cn 
tn n I Pro edure Cole J872 st 278 2Sj— Order 
unler • 378 — An order under s 2"8 of the Cod 
of Criminal Procedure by the Appellate C uit reject- 
ing an appeal on a perusal of the petition of appeal 
and the copy of the judgment or order appealed 
against, and without calling for the record and 
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— ccaiinued. 

12. MISCELLANEOUS Q,h&'SS>— continued. 

pi'oceedings of the case, is a final order falling within 
the scope of s. 285, and is not subject to revision. 
Bmpeess r. Mahomed Yashin 

[I. L. E., 4 Bom., 101 

118. Jurisdiction of High Court 

in revision to quash orders tmder s. 476 of 
the Criminal Procedure Code — Criminal Vro- 
cediire Code (Act X. of 1882J, ss. -195, 423, 439, 
476 . — The High Court is competent, in the exercise of 
its revisional powers, to interfere with an order of 
a subordinate Court, whether made under s. 195 
or under s. 476 of the Criminal Procedure Code, 
directing the prosecution of any person for offences 
referred to in those sections. The High Court under 
s. 439 has the powers conferred on a Court of appeal 
by s. 523 to alter or reverse any such order. In the 
mattee oe the-petition op Kheph Nath Sikdae. 
Khepu Nath Sikdae v. Geish Chhndee Mueeeji 

[I. L. E., 16 Calc., 730 

119. Order directing prosecu- 

tion — Criminal Procedure Code (1882J, ss. 195, 
439, and 476 . — Under the general revisional powers 
conferred by s. 439 of the Code of Criminal Procedure, 
a High Coui't has power to consider the propriety of 
an order which purports to be passed under s. 476 of 
the Code. Queen-Empress v. Racltappa, I- L. R., 
13 Bom., 109, dissented fiom. In the mattee op 
THE PETITION OP MaTHHEA DAS 

[I. L. R., 16 All., 80 

120. Jurisdiction of High Court ■ 

to quash orders under s. 476 of the Cri- 
minal Procedure Code — Criminal Procedure 
Code, ss. 195, 476 — Sanction to prosecution — Pre- 
liminary inquiri/. - The High Court has jurisdiction 
to interpose in the case of an order made by a Court 
under s. 476 of the Criminal Procedure Code, and has 
also the power to determine whether the discretion 
given by that section has or has not been properly 
exercised. In the matter of the petition of Rhepu 
Nath Sih'dar v. O-irish Chunder Mtikerjee, I. L. • 
R., 16 Cah-., 730, relied on. Chaudhaei Mahomed 
IZHAEHI. HhQ V . QdeEN-EmPEESS 

[I. L. R., 20 Calc., 349 

121. Power of High Court in 

revision to revoke anorder of a subordinate 
Court under ss. 196, 476, Code -of Ci’iminal 
Procedure — Order sanctioning prosecution — 
Criminal Procedure Code,s. 439. — A High Court, as 
a Court of revision, has power under s. 4^9 to revoke 
an order made by a subordinate Court under s. 476 of 
the Code of Criminal Procedure. Queen-Empeess 
r. Seinivasaeu Naedh . I. L. E., 21 Mad., 124 

122. — Power of High Court to 

revise an order as to sanction under s. 197 
of the Criminal Procedure Code — Criminal 
Procedure Code (Act V of 189SJ, s. 197 ands. 439 
— Charter Act (24 cj- 25 Jlct., c. 104J, s. 15. 
— A pleader applied to the Chief Presidency Magis- 
trate for sanction under s. 397 of the Criminal Proce- 
dure Code to pro.sccnte an Honorary Jlagistrate for 


REVISION- CRIMINAL CASES 

— continued. 

12. MISCELLANEOUS CASES— 

using insulting and defamatory language towards him 
in the course of the trial of a case and sanction was 
refused. On application to the High Court, — Eeld 
under the revisional ‘ powers conferred by the 
Criminal Procedure Code, the High Court has no au- 
thority to interfere with an order made by a subordi- 
nate Court granting or refusing sanction under s. \97 
of the Code, but it has sufficient authority for that 
purpose under s. 15 of the Charter Act (24 & 25 
Viet., c. 104). Nando Lad Basak v. Mittee 

[I. L. R., 26 Calc., 869 
' 3C. W. N., 639 

123. Order under s. 144 of the - 

Criminal Procedure Code— Criminal Proce- 
dure Code (1882), s. 435 — Disputed possession of 
temple — Magistrate, Jurisdiction of. — The District 
Temple Committee dismissed the trustees of a certain 
temple and appointed others. The dismissed trustees 
retained possession. A breach of the peace having 
become imminent in the opinion of a Deputy Magis- 
trate, he made an order under the Criminal Procedure 
Cede, s. 144, directing the newly-appointed trustees 
not to interfere with tlie temple or its management. 
Eeld that the Magistrate had jurisdiction to make 
the order, and therefore the High Court had no power 
to interfere iu revision under the Criminal Procedure 
Code, s. 435. Padaniappa Chetti r. Doeasami 
Apyae . . . I. L. R., 18 Mad., 402 

124. ■ High Court’s criminal 

revisional jurisdiction- Procedure 
Code (Act V of 1898), ss. 144, 145, 435, and 439— 
Dispute alout right to perform service in a public 
temple. — The High Court ordinarily has no jurisdic- 
tion to interfere with an order under Ch. XII of 
the Criminal Procedure Code (Act V of 1898), which 
is not a proceeding within the meaning of s. 435 of 
the Code ; but when the Magistrate exceeds his 
jurisdiction under s. 144 or 145, the High Court 
has power to interfere under its revisional jurisdiction 
(s. 439). In EE Pandoeano Govind 

[I. L. R., 24 Bom., 627 

126. Power to revise Presidency 

Magistrate’s proceedings — Order for further 
inquiry — Criminal Procedure Code (Act E of 1898), 
ss. 423,435, and 439 — Letters Patent, Eigh Court, 
1865, cl. 28. — The High Court has, under ss. 435 and 
439, read with s. 423 of the Criminal Procedure Code, 
the power to revise the proceedings of a Presidency 
Magistrate and order a furthci inquiry lo be made. 
It has the same power under cl. 28 of the Letters 
Patent of 1865. odtilde v. Keisto Kishobe Bose 

[I. L. R, 26 Calc., 746 
3 C. W. N., 608 

126. High Court’s power of 

revision — Presidency Magistrate, Proceedings of 
— Order for further inquiry — Criminal Procedure 
Code (Act V oflS9S), ss. 423,435, 439— Charter . 
Act (24 25 j'lef,, c. 104), s. 15— Letters Patent, 

Eigh Court, 1865, cl. 23. — The High Court lias 
powers of revision in respect of an order of discharge 
passed by a Presidency IMagistrate by reason not of 
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EEVISIOIT — CRIMINAIi CASES 

— concluded, 

12 MISCELLANEOUS concluded. 

8 28 of the Letters Patent 1865, hut of s 15 of the 
Charter Act (21 A, 25 Vict, c 101) That BectiCm 
Las always been interpreted in a \ery extended 


fere in revision with an ordei of dismissal or discharge 
passed by a Picsidency Magistrate CelvtUe v. 
Knsto Ktshore Boje, 1 L E , 8S Calc , 746, 
•dissented from Opoorha Kum'tr Sett v Prohod 
Kumari/ Dasat, 1C W. N , 49, referred to A 
Presidency Magistrate acting under a 203 of tbo 
Criminal Procedure Code dismissed a complaint on 
the report of the police without examining the <foto 
plainant and without finding on such examinatiois 
that there iras no sufficient ground for proceeding 
The High Court, acting under s 15 of the Chartei 
Act, ordered a furthei inquiry to he made into the 
matter of the complaint CEAnoouAUa D^bbb v 
Babehdua Nate Mozttmdab I. Xj B., 28 Calc , 6 
Chabobaia Dabeb d. Lupebss 3 C. W, K , 0Ol 

127 . Act XIII of 1850, BS 2 and 3 

— Breac/i of contract hy tiorkmn — Procedure— 
Criminal Procedure Code ( A t ^ of 1S9S) » 670 — 
In the trial of a case under the Workman's Breach < f 
Contract Act (XIII o£ iSi'J) a Presidency Magistrate is 
not bound to frame b» record in accirdaore with the 
provisions of B 870 of the Criminal Procedure Code 
It 18 doubtful whether a proceediag under the first 
clause of 8 2 and under a 3 of Act XIII of 1859 is a 
criminal pioceeding There is no offence committed, 
and there is no accused The provisi ms of s 870 of 
the Criminal Procedure Code are therefore mappU* 
cable to a case of tliie nature, aud the High Court 
will not interfere in revision with the Presidency 
Magistrate’s proceedings, on the giound that he has 
not followed the provisions of that section Atbbam 
Das Mocni t ABD-tri Rahist 

I. Ii B„ 27 Calc, 131 
. (4 0 W. pr , 201 

BEVIVOE 

See Limitatiob Act, 1877, Abt 180. 

[I. L B , 20 Calc , 561 
I. L B , 22 Calc., 031 
I. Ii E., 24 Calc., 244 
See PfiiVT CouBoii, Pbactice or— B®- 
TITOE OP Appeal 

p. L. B , 21 Calc , 907 
Ii. E , 21 1. A., 103 

Substitution of parties as — 

See Pbivt Couhcil, Pbactice op — Death 
OP Paett ok Becoeu 

[L Ii E., 18 Calc., 164 


BIGHT OP APPEAli-conitwacrf 

See Cases undeb Assiquiest of Chose 
IN Actiok 

See Civil Peocedttee Code, 882 g 3 

[1 L B , 4 Calc , 826 
're Civil Pbocedube Code, 1882 s 244 
— Pabties to Suit 2 C.L R, 545 

See Execution op Deceee — Executiok 
BP AMD AGAINST REPBESFNTATIVES 

[I li.R, 3 Calc, 371 
Bee Nawab Nazim op Behqal Debts Act 
[21 W. R, 69 

See Pbactice— Civil Cases— Appeal 

[I. L B , 3 Calc , 228 
I Ii B , 0 Calc, 788 
I Ii. B , 18 Bom , 520 
See SuPfisiKTEKBEBCE OP HiaaCccM — 
— Civil Peoceduee Code, s 622 

P Ii B , 8 Mad , 102 
I. Xi. B , 18 Bom., 454 

Deprivation of— 

See Ckibiival Pboceedinqs. 

[I L E , 4 Calc , 18 

1 Appeal from favourable de* 

Ciaion.— There is nothing m strict law to prevent a 
party, acting for himself or through his guardian, 
from appealing against a decision in his favour 
Stephbvsok r Ukkoda Dosseb 

few R. Mis., 18 

2. Appeal by defendant from 

decision as dismissing suit on wronggt ound 
— Cttif Procedure Code, 1859 tT 8iS,S34, S37— 
Becree—Beciston —Although a 832 of Act VIII 
of 1859 provides that an appeal shall he from the 
decrees of the Courts of original ]nrisdiction si 834 
and 837 shon not less clearly that the decisions of 


wrong ground Sheo Gholau SiwOn » NuEgivOK 
[4 N. W., 120 

Contra , CHOwnnEx Mahomed Momiv c Ldta- 
PHT Hobsbik . . . .13 W. R, 239 

Contra, SnjuiA Soohddbbb DebtAt Dioambubee 
Debia 13 W. R, 1 


RIGHT OP APPEAL. 

See Cases dndes AppBAL-^ibiiT op 
Appeal, Effect op Repeal ok. 
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RIGHT OR APPEAL — continued, 

4. Right cf new relators to 

appeal.— As to the terms on which t ew relators will 
be allowed to come in after decree to prosecute an 
appeal. Advocate Geneeai v. Muhammad Hhsein 
Huseni . 4 Bom., O. C., 203 

5. — - Appeal by party struck out 

of suit in lower Court.— A person was once made 
a party to a suit, but the decree was set aside, the suit 
as against him dismissed, and the case remanded for 
trial. From this last decision he appealed. The 
Court ordered the appeal to be strucl: off as made by 
a party no longer a party to the suit. Goicool 
Pehshad Discheet r. Bhojo Mohee 1>edia 

[24 W. R., 269 

6. Appeal after intervener had 

appealed and his name taken off reeox’d of 
suit— lie- opening of case on remand.— A suit having 
been decided by the first Court after an iuterveiior 
had been made a party under s. 73, Code of Civil 
Procedure, 1859, it was remanded on the appeal of the 
intervenor, whose name was ordered to be exputtged 
from the record. The suit was decided agiiin in 
favour of the plaintiff, but the decision was reversed 
on ai pe.al. Beld that the fact of the defendant 
having, in the first instance, allowed the intervenor 
alone to appeal, did not debar him, after the case was 
re-opened by remand, from appealing in his own person. 
Bhcha Singh v- Mashook Adi Beg 

[15 W. R., 572 

7 . Right of pro forma defen- 

dant to appeal. ■ A pro forma defendant against 
whom no judgment has been given has no right to 
appeal, even if another paity has been found to be 
the owner of land which he claims ; for such finding 
carries with it no legal consequence as against him. 
Ham Doss Lushkhe r. Hueeehuk Mookeejee 

' [23 W. R., 86 

8. Right of party opposing will 

in case of application for certificate under 
Aet XX.'VII of 1860 — Parfg not opposing 
grant of certificate. — A widow having applied, under 
Act XXVII of I860, for a certificate under her 
deceased husband’s will, his brother came in nob as a 
claimant of the certificate, and impugned the widow’s 
allegation that the deceased husband had made a will. 
The Judge upon this went into the evidence, found in 
favour of the will, and granted the certificiito applied 
for. Against this order the brother appealed to the 
High Court. Held that the appellant had no locus 
standi, as the appeal contemplated in s. 6 was limited 
to persons in conflict with the original petitioner 
as claimants. Ram Laid Mookeejee a. Komoda 
Kaminee Debee ... 24 W. R., 82 

9. ^Appeal broughit by principal 

in suit where agents have sued.— The plain- 
tiffs, karindas of the appellant, having brought a 
suit in their own name, the suit was dismissed on 
the merits, and appeals preferred by the appellant 
in his own name to the Judge and to the High 
Court. Held that the procedure was illegal, and 
the decrees of the lower Courts must be set aside. 
Fvaz-ood-deeh V. PuDMEB , . 4 H. W., e8 


RIGHT OF APPEAL-condiMKe^f. 

10, — Right of appeal by heirs— 

Appeal against joint heirs — Civil Procedure Code, 
1859, s. 102— Conti nuance. ~8), 102, Act VIII of 
1859, does not bar the i-iglit of heirs to proceed with 
an appeal ns against joint heirs. Lhteeeoonissa' 
Bibee r. Ra.taooe Rhhman . . 8 W. R,, 84 

IL Want of interest in subject 

of appeal — Appeal hy sons of Hindu widoto after 
finding adverse to her right, — Where a Hindu widow 
jointly w'ith her sons sued for confirmation of title, 
and both tlio Courts below found adversely to her 
title to hold the land in dispute as separate property, 
it was held that her sons, who had no interest in the 
result of the suit, were not competent without her to 
prefer a special appeal. DoOEGA Peeshad Moha- 
TATTUE r. Kadhamohun Mxtee 15 W. R,, 536 

12. Eight of co mortgagor to 

appeal— »8flr/e of equity of redemption.— Oa.e of 
several co- mortgagors cannot appeal against a fore- 
closure decree when the equity of redemption has 
been sold before the institution of the suit. Kdr- 
TADE Urn V. Kaddtvatt Panodi Khnni Kctti 

[lMad.,7 

13. Right of appeal as to costs 

- Jjisclaimer of interest in suhjeot-matter of suit.— 
Tbpifact of a defendant having, in the Court of first 
instance, disclaimed any right or interest in the land 
in a suit does not deprive him of the right to appeal, 
if a judgment is given against him 'with costs. 
.ndnd Coomab Singh u. Gdnga Peeshad Haeain 
Singh . ... 10 W. R., 94 

14, Right of purchaser to appeal 

on death of assignor — Assignment of interest in. 
subject-ni'itier of suit. — A sued B in the Court 
of first instance, and obtained a decree declaring A*b 
light to a house. The District Court on appeal 
reversed this decree and rejected A'e claim. The 
High Court reversed the decree of the District Court 
and remanded the appeal. The Uistsict Court on 
remand made a decree confirming the original decree 
of the Court of first instance in A’b favour. Subse- 
quently to the last-mentioned decree of the District 
Court, B sold the house to C. B then preferred a 
special appeal to the High Court, but died before it 
B'as beard. Held, under Act VIII of 1859, that 
C could not carry on the special appeal after B’s 
death, Moeeshwae Baphji Phatae v. Cushaba 
Shankeoji . . . I. L. R., 2 Bom., 248 

15, Appeal from order prior 

to decree — Civil Procedure Code, 1859, s. 363 . — 
Objections having been successfully raised, under 
B. 246, Act VIII of 1859, against a decree-holder’s 
attachment of a tenure as the property of bis judg- 
ment-debtor, he brought a regular suit and obtained a , 
declaratory decree that the property belonged to his 
debtor. He then took out execution, attached, sold, 
and, himself purchased the property in question. 
The objector meantime appealed to the Privy Council,- 
and, having obtained a decree reversing the declara- 
tory decree, took out execution against the opposite 
party for costs and wasilat. The opposite party 
objected, but the Judge allowed the execution to , 
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HIGHT of A'PF'EALr-conttnved 
proceed and depnted an Amcen to ascertain the 
amount of mesne profits collected Held that the 
Judge’s order was not an order prior to decree within 
the meaning of s 363 of the Code, and that the 
opposite part% was entitled to appeal against the 
principal that he was liable nithout waiting the 
the result of the Arne n’s ini estigatiou Gopal 
CHrNDER CHXTCKlBmiTTT r OODOT LlII, DbT 

[12 "W. R^411 

16 - ' 


BIGECT OF AFFFAXi — 

58? — Any plaintiff or defendant has aright to appeal 
Without the concurrence of anj of the parties to the 
suit The mere fact of the death of one of several 


execulton— Procedure —In a suit ior partition a 


hubordmate was i u . 

mont after the re hearing, but that the decision 
did not preiudice plaintiff’s liberty to appealfromthe 
ons.mldm..on Betis , Btosi 

- Second appeal — Pen( sml-~ 

Ben<r Act r JIT of 1869 s 102— Bengal Tenancy 
Act (VIJI of 1885), a 153— General Clauaes Act 
d of 1868) a 6 — 11 c word ‘Proceedings” lu s 6 
of Act I of 1868 as applied to a suit means the suit 
as an entirety that is dawn to the final decree A 
second appeal therefore^ to the High on 

a question of 
when the suit 
ofActVIlIo' ■ 
suit was dell 

heard suhseq » t, r j 

Eurrosundari Hebx \ Bhojohart Dua 3fanjt, I L 
j? iurnlc 86 approied Satodpbi r. MPJlnAlf 

ji Jat^aic, CO PI [I L E. 16 Calc, 107 


under s 544 of the < ivjl Procedure Code, or else to 
faaie directed that the legal representatucs of the dc* 
ceased respondent should be placed upon the record 
OnAVDABSAHa Versabbai t KHmABnAI Raoha 
BUAi 1. 1< B , 22 Bom , 718 

See Hsii KurrwAB t Amba Pbabad 

[I !> B , 22 All . 480 
21 Death of plaintiff appellant 

— upplicanls for aubaltluiton — Order under 


jinai aeeree on appear — uttu rroxeaure toae, 
9 591— *Brror, defect, or irregularity offechny the 
deciato • of the case ” — Pending an appeal before the 


opponent was not one utLimiieu u> appeal to tiie 
High Court against the lower Appellate Court’s 
decree dismissing the appeal Held that the appel 


[I. Ii R, 12 Bom , 71 

20 Death of one of several 

appellants pending appeal— Dea/A of one of 
lereral respondents pending appeal — C*rff Froee* 
dure Code (Act XIV of 1832). at S66, S68, 544. and 


representatives has been made excluding a pcTioii 
from the record that person must seek his remedy by 



( 7879 ) 


DIGEST OF CASES. 


{ 7880 ) 


BIGHT OF APPEAL-coMifjKweif. 

•an appeal against the order, and is not entitled to 
appeal against the decree so long as the order stands. 
JErroi’, defect, or irregularity within the moaning of 
s. 591 of the Code means error, defeqt, or irregularity 
in procedure or in law, and not in matters of fact. In 
the present case there was no errorj defect, or 
irregularity within the meaning of the section, and, 
even if there were, it did not affect the decision of the 
case in appeal below. Sankaxi v. JItjbxidiiaii 

[1. Ii. R., 12 All., 200 

22. Plaint, Amendment of — 

Adding a defendant in a suit where leave to sue 
under cl- 12 of the Letters Patent, 1S65., was neoes- 
sary — Alternative Uahility — Order to add new 
defendant — Appeal against such order hy original 
defendant. — The plaintiff filed this suit against the 
defendant F alleging that she had a firm and carried 
on business at Sihorc, in the territory of Bhopal. 
Defore the suit was filed, leave was duly obtained 
under cl. 12 of the Letters Patent, 18G5. In her 
written statement, F denied that she. was the o-.vner 
of tlie Sibore firm, or that she was responsible for any 
of its dealings with the jfiaintiffs. She alleged that 
the Sihore firm had belonged to her son P, who died 
in Samvat 1943, leaving a daughter named Q, a 
minor, who was still living. The plaintiff then ob- 
tained a summons calling on the defendant F to show 
cause why the plaint and proceedings should not be 
amended by adding the name of G as a party- 
defendant, The summons was made absolute, and an 
order was made to add G as a defendant. The defeu- 
• dant F appealed, contending that the effect of adding 
a defendant would be to institute a new suit against 
G without obtaining the necessary leave under the 
Letters Patent. She i-elicd on Pampartah v. Prem- 
suhh Chandanial, I. L. R,, 15 Bun, 93. Seld, 
dismissing the appeal, that the defendant F could not 
appeal against the order niahing G a party. It 
might be that G might object to the order either 
before or at the hearing, but she only could take the 
-objection The defendant R could not take it for her. 
The caseof v. Premsxikh Chandamal did 
not apply. In that case the proposed amendment 
altered the cause of action. Here it was left un- 
affected. On the cause of action as set forth in the 
plaint leave bad been given under cl 12 of the Letters 
Patent to sue the defendant F, and, so far as she was 
-concerned, there was no objection to the form of the 
suit. If her allegation was true, G, and not F, was 
liable. That question would be decided at the trial. 
FOOLIBAI ?). EAarPHATAB Sambateax 

[I. L. E., 17 Bom., 466 

23. Appeal by defendants 

against whom specifically no decree was 
made, but whose defence to the suit was 
necessarily disposed of by the decree. — 
Certain plaintiffs sued as second assignees of a debt to 
recover' the debt, and made defendants to the suit 
their assignors,' the original debtoi’s, and certain 
persons whom they alleged to have been prior as- 
signees of the debt, but whose assignment, according 
■to them, had become void through non-fulfilment of 
the conditions upon which it was made. The Court of 
'■first instance gave a decree to the plaintiffs against 


HIGHT OF APPEAL — eoncluded. 

the original debtors. An appeal by the first assignees 
was dismissed by the lower Appellate Court, on the 
ground that, there being no decree against the appel- 
lants, thch appeal would not lie. , On second appeal it 
was held that the appeal u’ould lie, inasmuch as the 
decree, though not a decree against the appellants by 
name, necessarily implied a finding that the assign- 
ment to the appellants, upon the basis of which they 
I’csisted the plaintifPs claim, had become void. 
Jamna Das a. TJeey Eak T. L. E., 21 AU., 117 


RIGHT OF OCCUPAHCY. 


1. 

Acquisition of Eight . 

Col. 

7880 


(a) Persons by iyhom Eight may 

BE ACQPIEED 

7880 


{b) Subjects oe Acqdisition 

7886 


(c) Mode op Acquisition 

7891 

2. 

Loss or Foefeituee of Eight 

7902 

3, 

Transfer of Eight . 

7907 


See Landlord and Tenant — Mibasidaes. 

< [1 Mad., 264 

I. L. R., 1 Mad., 205 

See Landdoed and Tenant — Natuee of 
Tenancy . I. L. R., 16 Mad., 131 

See Ees .t ttdioata—Mattees in Issue 

[I. L. R., 18 Calc., 647 
See Saie foe Aebeaes oe Eent — Inoum- 
BBANOiis . 5 B. L. R., Ap., 18, 20 

[19 W. E., 106 
22 W. B., 133 

Devolution of — 

See Landboed and Tenant —Tbansfee 
BY Tenant I. L. R., 16 AIL, 219, 231 
I. L. R., 18 AIL, 354 

See Onus oe Peooe — Landiord snd Ten- 
ant . . I. L.R,llMad.,77 

.[I. L. R., 15. Mad., 95 
I. L. R., 16 Mad., 271 
See Eight oe Suit — Acoeuab oe Eight. 

[I. L. R., 15 All., 399 

— Transfer of — ^ 

See Ejectment . I. L. R., 13 AIL, 403 


1. ACQUISITION OF EIGHT. 

{a) Persons by whoii Eight may be acquired 

L Cultivating raiyats at fixed 

rates — Act A of 1839, s. 6 —Raiyats holding since 
pe7'manent settlement at varying o-ates of rent , — Act 
X of 1859 provided for two classes of raiyats only, 
viz., those who have held and cultivated the land for. 
a period'of twelve years and those who have held at 
fixed rates from the time of the permanent settle- 
ment ; it made no provision for raiyats who have held 
since the time of the permanent settlement at varying 
rates. Such a raiyat acquired no right of occupancy 
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RIGHT OP OCCUPANCY— eonfmwrf 
1 ACQUISITION OP RIGHT— conJ.Kttfirf 
ou that ground Dinobukdhoo De? t RASiitBOliB 
Rct 9 W B., 633 

2 Cultivating raiyata Act X of 

1859 s 6 — S^ll lessors to acit al cuUmaiars — Only 
tLose tenants uho cultivate tbeir lands oi^ sub let 
them to actual cuUnatorsof the soil were entitled to 
lights of occuiancy under B 6 Act \ of 1859 
BINDBABUN ChUSDEB CnOWDHBT 1 rsSDB Cbok 

DEE Biswas "W B , 1884, Act X, 1 

3 At-i X of 1850, 

*5 6 — Acftial cuUttafors — haiyats dersttttg profits 

dtrectlo from produce — The benefits of s 6 of 
Act of 1650 were not restricted to those wl o with 
their own hands till the soil but applied to those wbo 
are actual cultivators in the sense of deriving their 
profits fiom the produte directly Kaliechtjem 
S isQH i Ameebooddeen 9 "W B., 579 

4 Fermanentcultivetor — Para 

eudi — The defendant’s u cestors or prcdecessois in 
title were the cultivating tenants of the lauds of t 
certain temple from a dite rot later than 1&37, m 
which yeai they were so described m the paimaish 
accounts In 18«0 they executed a muchtlka t the 
Collector, who then managed the temple whereby 
they agreed among other thing to pay certain 
dues They were described in the muchsKa as 
paracudiB In DS the plaint f! s predecessors tcoh 
over the managemeDt of the temple from and 
executed a muchalka to, the Collector whereby be 

- A ^ * beraijalsas 

lies (ivbicb 
into anear, 
the defen 
1 show that 
from year 

to > car and they had not acquired a rioht of otcu 
pancj Chockahnga Piilax v 7 yilealmga £n» 
data Sunnady 8 Mad, 164, and Xnshnasamt f 
Taradaraya I L £ 5 Mad, 345 discussed 

anti distinguished Thiagabaja t GrtANA Sau 
BANDDA PANDAEA SaSNADHI 

[I L R , 11 Mad , 77 

5 Holders of land — Act X of 

1859 « 6 — Lanl cultivated by other than ratyat 

S G of Act X tf 1859 applied to land held” os 
well as to land “cultivated ’ and although a tenant 
may nob have personally cultiv ated, but may have 


6 Possessors of raiyati tenure 

— Test of ratyati tuterest us disUngu shedfrommerc 
right lo collect rent — Per FiEin, J — The only test 
of a laiyati interest is to see m what condition the 
land was wheu the tenancy was created Ifraiyats 
were already in possession of the land wheu the inter 
est was created and the interest was a right, uot«to 
the actual physical p ssession of the land, but to 
collect the rents from thcrai^ats the interest is not 
raijati If, on the other hand, theland was jungle, or 
toe it 


RIGHT OF OCCUPANCY— ecflf.auet? 

1 ACQUISITION OF RIGHT— conftnued 


be altered by the fact of the tenant subsequently sub- 
letting to under tenants Dcega PEOsuN^o Ghose 
* kin Das Dvxt 9 C L B., d'iB 

7 Holder of raiyatijote — Act X of 

18o9, s 6 — Right against purehuser of patni talukh 
— fhe bolder of a raiyati jote was protected by s d. 
Act X. of 1869 and had a clear right of occupiucy 
against the purchaser of the patni talukh fourteen 
years aftei his purchase WooiiAHATH Rot Cnow- 
DnKT » RoOHOOVlTH MiTTEB 

[6 W R,, Act X, 63 

8 -Persons not holding as raiyats 

or middlemen — X of 1S59 s 6 —Persons 
who are not shown to have held possession of lands, 
of which they complain they have been illegally 
dispossessed as ra yats, oi m any other sense than 
as middlemen receiving rents from tbe actual cuUi- 
valors, did not come under s 6 Act X of 18o9, 
and cannot acquire any ngl ts of occupancy Qobee 
Moduk Rot « bis Chttsdee Seir 1 W. R , 68 

0 Tenant holding a term under 

a farming lease— Jet Z of 1859 s 6 —A tenant 
holding a term under a farming lease of land which 
he might sub let is not a raiyat and therefore did 
not by twelve years occupation acquire a right of 
occupancy under Act X of 1859 s 6 HoBBisn 
Cbukdeb Eookdoo V Alstamieb Marsh , 479 

10 — Middleman — Party sub letitny 

—Act -T of 1859 9 6 —The mere fact of a party 
sub lettiDg did not make bim a middleman excluded 
from the privileges of b T Act X of 1859 The 
real question for trial is whether he was or was 
not a raiyat or oae wbo held laud under cultirotiou 
by himself or others who took for him under his 
supervision aa a superior cultivator , or whether 
he was a middleman because he really did not cultivate 
ID tbe sense of b G, but was a general leaseholder 
or a speculator lu land rent Ravi lIuifODE GnosE 
r« Lakueesabsi-v Sdaha 1 "W R,, 71 

U Sub tenant of cultivating 

raiyat — A sub tenant of a cultivating ran at cannot 
acquires right of occupancy IvETAEOAiNr Nadub 
Mistbeb 6 "W, R , 168 

12, Bub-lesaee from occupancy 

raiyat— ict X of lSo9, s 6 — a sub lessee from a 
raiyat hav ing a right of occui ancy could gam no right 
of occupvney for himself under s 6, Act \ pf 
1850 OlEJroBE r Scebessubee Dossee 

[W B , 1864, Act X, 72 

Na Koutie Sein r Danesd SnAicn 

[15 W. B., 469 

Uhnopooska Dossee t Radha JIohob Patteo 

[19 w.E.es 

Haeaii CnusDEA Pae v Mukta Scitdabi CnovT- 
DUBATf IB HR, A.C.Sl: 10W.B.,U3 
11 c 
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EIGHT OF OCCUPA3SrCY-con/i})t(crf. 

1. ACQUISITION OF IUGHT-coHO-«mF. 

Contra, AiiDooii .Tudbah r. Kaleu CiiriiN Uctt 

[7W.E., 81 

UAArnnuK Khan v. llAnAniTAK [‘aeakakiok 

[9 B, L. B., 107 note : 12 W. B., 404 

13,. — Baiynt brought on zerait 

land by lessee, Eight of, on expiry of lease — 
Bengal Tenancy Act (Till of 18S5J, x. 116 — 
Trespasser— Bight of occupancy — Lialilifyto eject- 
ment. — S. 116 of the Bengal Tenanej' Act applies 
even in a case where a pei'EOn is hronght on the 
malik’s zerait land as a raiynt hy a lessee for a term 
of years ; therefore snch a person catinot acquire any 
right of occupancy or iion*occnpancy on the said 
land, and he, being a trespasser only on the expiry 
of the lease of the lessee, is liable to ejcclincnt. 
Jlenderson v. .'''quire, L.B., 4 Q. B., 170 ; Oomatara 
Delia v. Fcena Blbee, 2 W. B., ISti ; and Hurts 
Chunder Boy Choirdhry v. Sree Kalce Mool.-erjce, 
22 TF. B., 274, referred to. Binnd Lai Pal-rashi 
V. Kalii Bramanitc, I, L. B., 20 Calc,, 70S, distin- 
guished. SiiEO Nandax lioY V. A.ioT)n Hot 

[I. li. E., 26 Calc., 648 
3 C. W. NT., 336 

14 , _ - Baiyat holding over after 

sub-lease — ^ci X oflS59,s.6 , — A right of occu- 
pancy under s. 6, Act X of 1869 cnuldnotbc acqirircd 
by^a raiyat holding over for more than twelve ye.irs 
after the expiration of a sub-lcnse for a term by a 
miyat having a right of occupancy. J eT.MirEETrrTtm- 
xissA V . Noon Mahomed 

[W. B., 1864, Act X, 77 

16 , Ticcadar — OlUgation on iicca- 

dar to restore tenure. — A ticcadar is bound to restore 
his holding to the zamindar in the condition in which 
he got it when his lease is over, and cannot acquire 
a right of occnpaucy under it. ,11am Sabun Saboo 
r. Vekxaq- Mabton . . 26 W. E., 664 

16 , Purchasers from neem 

howladars — Becm hotolas, Nature of — Transfer- 
able tenures . — Neem howlas (even though they may 
nob comprise the right of holding at a fixed rent) and 
all other such rights of occupancy established by the 
ancient prescription and custom of the country are 
transferable tenures. Purchasers from ueem how- 
ladars are consequently entitled to rights of occu- 
pancy. JVGGtTT ChVNDEE EOX r. RAMNABAIN 
Bhtjttachabjee . , .1 W. B., 128 

17. Tenants of temple lands 

at a specified rent so long as they hold — 
Occupancy rights, Proof of — Tenancy from year to 
year — Fifty years’ tenure — Purakudi . — In a suit 
brought in 1882 by the trustee of a temple to eject 
tenants upon notice to quit, the tenants pleaded that 
they were entitled to occupy the lands permanently, 
and proved that their predecessors had cultivated since 
1830. In that year a muchalka had been executed by 
which thetenants who were therein styled purakudis 
(a term which does not usually denote tenants with 
right of occupancy) bound themselves to pay a 
specified rent so long as they’ held the lands of the 
temple. Held that the tenants had nob acquired 


BIGHT OF OCCUPAHCY— co«//j)wc^. 

1. ACQUISITION OF TaGlVE-coniinued. 

a right of occupancy, and were merely tenants from 
year to year. ' Thiagabaja r. Gxanasambaktiia. 
SABBAMANYA r. GKAXASAMBANTnA 

[1. L. B., 7 Mad., 374 

18 Government raiy at in Assam 

— Act X of 1850, s. 6. — A Government raiyat can 
acquire a right of occup.ancy in respect of lands culti- 
vated by him under the rent law in force in Assam. 
Konabam GAoxiitnair r. Biiatoabam Thakoob 

[I. L. B., 8 Calc., 196 : 7 C.'L. B., 47 , 

But sec Pbasidha Nabatax Koeu r. Maxkoch 
[I. L. E., 9 Calc., 330 : 11 C. L. B, 554 

19. Eight of occ'upancy in 

Assnm — Pykes, their riyhts and privileges. — 
The plaintiff, who hold laud in Assam under a sctllc- 
incnt from Government, sued to eject the defendant 
from certain lands within his holding. It was proved 
that the defendant was a descendant from one of-- 
thc pykes wlio licld lands under the Assam Rajas; 
that the Assam Rajas granted the pykes to a 
certain lakhirajdnr ; that the pykes held the land 
in suit ns before under tbo Inkbirajdar'; that the 
Inkhiraj was subsequently resumed b,v Government ; 
and that the defendant liad his house and gardens on 
the land for a long time, and had paid rent for many 
years at Government rates. Held that the defendant 
was not liable to ejectment. The rights of such 
tenants c.xplaincd and discussed. DiXABPKDinr 
Sdbma t. Bodia Keen . I. L. B., 16 Calc., 100 

20. Farmer of revenue or pro- ’ 

prietary right. — A mere fanner of revenue or 
proprietary right cannot acquire a permanent right 
of occupancy. KBisnxASAMi Pjeeai v. Vabada- 
KAJA. YaBADABAJA r. VEXEATACDAEA PlDEAI 

[I. L. B., 5 Mad., 345 

21. — Zamindar occupying his own 

lands — Transfer p/ A zamindar occu- , 
pying his own lands as nij-jote cannot, when the 
znmiudari passes into other hands, lay claim to them 
on the ground that he is a raiyat with rights of occu- 
pancy. Eeed V . Seek Kishen Sixgh 

. [16 W, B., 430 

22. Occupant of land rent-free 

— Beng. Act VIII of 1S69, ss, 6 and 22. — A party 
who has been in the occupancy of land withoflt pay- 
ing any rent is not entitled to the pr(tection of 
Bengal Act VIII of 1869, s. 6, or ,of s. 22, even 
on the ground of light to hold the land rent-free. 
Kaiee Kbibhxa Deb v. Shashoxee Dassee 

[25W.B.,42 

23. — Assignee of zamindar — 

Act X of 1859, s. 6. — A person occupying land 
merely as the assignee of the'zamindar and cultivat- 
ing because of the opportunity thus afforded cannot, 
under colour of that character, acquire the rights 
adverse to the zamindar or claim the benefit of Act 
X of 1859, B. 6 . WOOMAXATH Tewaeee V . Eooi^ 
Dtrx Tewaeee . . . . 19 W. B., 177 

24. Person holding as raiyat and 

as -farming tenant - Assignee of landlord’s tn- 
terest,— Where a person holding land at -first as a 
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RIGHT OF OCCUPANCY— confiniietf 

1 ACQUISITION OF EIGHT-con/isuerf 
raiy&t subsequently obtained a farming leaEC of it> and 
thus became assignee of tbe landlord b inteiesta he 
vas held at tbe expiration of tbe lease not to have 
acquired an occupancy right ^Vhere a raijalt interest 
CO exists with a farming lease tbe raiyati interest 
remains unchanged m character daring the entre 
of the lease Savi i PcNCnANUK EoT 

[25 W E , 603 

26 Posaession as eervant — Act 

X of 1659 s 6 — Poaatssxon Kithovt payment of 
rent — Mere possession for twelve years in the capa 
city of a servant did not create a right of occupancy 
ander s 6 Act X of 1859 > rent must be shown to 
have been paid so as to make the occupier a raijat 
\\ COMA Motee BnnsjONTA r BoEoo Bbbaba 

[13 W E,.333 

26 Heir to tenant at will —A 

person cannot claim a right of occupai cy as heir of 
a tenant at will BusnEEuoonnEEK e DApCHirmi 

[3 Agra, ^6 

27 — — Firm, Members of— Tran#. 


Act X of 18 9, or Bengal Act VIII of 1869 Rai 
Eouto Bosses « Laieeet 

(I L E , 4 Calc , 857 

28 Indigo concern— Power to 

aeqvtre ♦toil of Occupanctf-Ccrporatton-^An 
* Indigo Concern "or ‘ Finn ’ has no corporate or 
legal existence so far as the question of a ri^ht cf 
occupancy is concerned which can only be recognized 
m particular individuals CABliAif i KiEASn 
CncNDEB KoT Chowdbby 25 W E,117 


29 • Parintrshxphold- 

\ng a culttiating lease — Indxgo concern as a cul 
ixtalxng ra%yat~Bfng Act I IIX of 1859 s 6 — A 
firm own ng an indigo concern and carrying on the 
manufacture of indigo ttok in the collective oames 
of Robert Uatson i, Co a cultivatin'' lease of ccr 
tain lands which they held continuously for more 
than twelve jears, cultivation of these lands being 
earned ont by the servants of the firm and also by 
sub tenants Held tl at the lease must be t ken to 
be a lease to the individuals who were at tbe time of 


the grant members of the firm and that under the | 


EIGHT OP occupancy— CO ntiBuei 
1 ACQUISITION OP RIGHT— confinuei 

lease though the lessee maj happen subsequently to 
sub let Laideet t Gode Gobind isabkae 

[I L E., 11 Calc , 501 

30 Liability to assessment of 

TGlxt— Chur land — Junglebnntenure S, aHindu 
widow, granted a jnnglebun tenure to certain tenants 
in respect of a chur belonging to her husband s estate 
An amalnama was granted to the tenants signed by 
a karpardaz of R in respect of the tenure E died 
m January 1861 and was succeeded by J and P, 
two daughters the last of whom died on the Sis 
December 1880 On her death her grandsons sue 
cecded to the estate On ii*8 death J and P got 
possession of all estate papers and amongst them 
a dowl granted by the tenants m return for the 
amali ama In t? i 

tenants to obtain 
documents, which 

1868 In 1876 J auu ^ lusuiuieu suns Ueamst luu 
tenants alleging the amalnama and dowl to be for 
genes andseeki gto enhance the rents payable to 
them as well as to hav e it declared that X's acts did 
not bind them lii these suits it was found that 
J and P had all along been aware of the claim made 
by the tenants that they held a permanent teQure> 
and the suits weic dismissed on tbe ground that it 
was too late for J and P, after tbe lapse of twelve 
years from R s death to raise the qncstion In 
1881 1>, a receiver instituted a suit in the names of 
the grandsons to eject the tenants on amongst other 
grounds that the grandsons reversi ners were not 
bound by P’s acts and that the junglehnri tenure 
Was Dot binding on them that tbe tenants were 
middlemen and had no right of occupancy that at 
all events the plaintiffs were entitled to rent on the 
area of land then held by the defendants as there 
had been large accretions to the amount covered by 
tbe amalnama and dowl Se d that being middle 
men * " ’ 

that 
they 
whole 

excess of that covered by amalnama and dowl 
Dbobobdti Gupta r Datis 

[L L E., 14 Cala, 323 


(6) SOBJECTS OP AcQUISITIOV 

31 Land to ■which addition has 

been made— tio» creating fresh tenure of 
which is held ns one tenure u either 
subject to a right of occupancy as a whole or it is 


subsequently admitted as members of the firm The 
test of a raiyati lease is whether the lease has been 
onginally granted for the j uf^ose of cultiv ation, and 
if It has been so granted, it is none the less a raiyati 


SHEE Pyekae . . • • 23W. E.,228 
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RIGHT OR OCCUPAHCY— coniiJmetZ. 

1. ACQUISITION OP EIGHT— coniiHtte^. 

82. Land of wEicE cultivation is 

cEanged — Nature of right of occupancy — JEnhaiice- 
ment, Jjiability to — Landlord and tenant . — The 
statutory right of occupancy under Bengal Act VIII 
of 1869 cannot he extended so as to make it in- 
clude complete dominion over the land, subject only to 
the payment of a rent liable to enhancement. The 
landlord is still entitled to insist that the land shall be 
used for the purposes for u'hich it was granted ; and 
although the Court in srrch cases will be disposed to 
place a liberal interpretation on the rights of the 
tenant, it will not sanction a complete change in the 
mode of enjoyment. Lai Sahco v. Deo NAnAix 
Singh . I. L. R., 3 Calc., 781; 2 C. L. R., 294 

33 . Land Eeld for agricultural 

purposes — Act X of 1S39, s. 6 — Dwelling-house, 
Occupation of land for .— occupation intended to 
be protected by s. 6, Act X of 1859, was occupa- 
tion of land subject to agricultural or horticultural 
cultivation, and used for purposes incidental thereto, 
and did not include- occupation, the main object of 
which is the dwelling-house itself, and where the 
cultiiation of the soil, if any there be, is cntii-ely 
subordinate thereto. Kaiee KiShen Biswas v. 
Jankee ..... 8 W. R., 250 

34 _ Land used for Eabitation 

and cultivation — Act X of J859, s. 6—Beng. 
Act VIII of 1869, s. 6 . — The right of occupancy 
acquired by a cultivator under Act X of 1859, or 
Bengal Act VIII of 1869, was as applicable to that 
portion of the land which is used for his habitation 
as for that portion which is cultivated. Mohesh 
Chtjhdee Gungopadhta n , Bishonath Doss 

[24 W. R., 402 

35. Land occupied by buildings 

— Deny, jxet VIII of 1869, s. 6. — The words “culti- 
vated or held” in Bengal Act VIII of 1869, s. 6, 
have the effect of excluding lands occupied exclu- 
sively by buildings from the right of occupancy there 
declared. Mohhb Aw Khan v, Eam Ehttun Sein 

[21 W. R., 400 

30 . — ^ "Waste land brougEt under 

cultivation — Shikmi cultivation. — Meld that land 
newly broken and brought under cultivation by a 
raiyat cannot be received as zamindar’s sir laud, nor 
can the former be held to be a mere shikmi culti- 
vator incapable of acquh-iug right of occupancy in 
the land. J hpqeo v. Lattxoo Pandex 

[1 Agra, Rev., 32 

37. ^ Hij-jote land — Act X of 1859, 

s. 6.— A cultivator of nij-jote land could acquire a" 
right of occupancy under s. G, Act X of 1859, 
when it had not been let under a lease for a term of 
years, or year by year. Gauehaei Singh r. Behabi 
Raut . 3 B. L. R., Ap., 138 : 12 W. R., 277 

38. — — TTT” Beng. Act VIII 

of 1869, s. 6 . — Tlie nij-jote land referred to in Bengal 
Act VIII of IsGG, s. 6, as land in which a right 
of occupancy could not be acquired, is land which is 
the nij-jote of the' zainindai-, hnd not that which is 


RIGHT OP, OCCUR AHOY- coafwitied. 

3. ACQUISITION OP EIGHT— confniuerf. 

merely the nij-jote of a sarbarakar holding under 
the" zamindars. Obhox Chhen Mohapattfe v. 
Kanye Eawut . . . 1 C. L. R., 394 

39 . KEamarland — Land in posses- 

sion of zamindar. — Land in the possession of the 
zamindar, whether cultivated or uncultivated, is 
khamar land, and a right of occupancy cannot be 
acquEed upon it by a raiyat, except .under some 
special arrangement. Hheish Chhndee Dah v. 
Ghnga Dhite Bhitddbo . .■ 25"W7R., 181 

40. Beng. Act VIIL 

of 1869, s. 6, — Where a r.aiyat proves "possession for 
upwards of twelve years, the mere fact of his land 
being khamar does not deprive him of the right of 
occupancy. Before his case can be brought -within 
the exception in Bengal Act VllI of 1869, s. 6, it 
must be shown whether he has held on a lease for a 
term or year by year. Asheue r. Eam Kishobe 
Ghose 23 W. R, 288 

41 . KEamat land— injuf on ex- 

piration of lease. — V/here khamat land is' let by a 
zamindar for a term of years, and upon the expira- 
tion of that term tacitly let to the same tenant from 
year to year for a long period, the tenant does not 
thereby acquire a right of occupancy. Bhug-wan 
Bhaght V. Jug Mohun Roy . 20 W. R., 308 

42 . Sir land— Ak-TF. P. Bent Act 

(XII of 1881 f s. 8 — Act X of 1859, s. 6 —Occupancy 
tenure. — Where land, originally the sir of a pro- 
prietor, has been transferred to a mortgagee, and has 
in his hands lost its character of sir, and has been 
leased to a tenant on the usual conditions of a 
tenancy, which otherwise do not bar the acquisition 
of a right of occupancy in the laud, such a right 
will be acquired by twelve years’ occupancy.nuder 
s. 8 of the Rent Act. In 1846 B mortgaged a share 
in a village, together -with certain land 'u’hich was 
recorded as his sir, and which was so described in 
the deed of mortgage. After the mortgage it ceased 
to be recorded as his sir, and was recorded as land 
held by tenants in the same way as other lands in the 
estate. In 1 857 it was leased to 8, and in 1863 to M, 
and from 1863 to 1882 i-emained in the possession of 
the last-mentioned lessee. In 1882 B redeemed the 
mortgage, and subsequently brought a suit against 
jBT to establish that the land was his sfr, and for 
possession of i"'. Meld by the Pull Bench that there 
being nothing in terms of the moitgage-decd to in- 
dicate that the laud was transferred to the mortgagee 
to be held as sir and the land having ceased to be 
reccrcled as the sir of tlie proprietor, and not having 
been leased as the sir of the lessor, it bad not re- 
tained its character as sir when the defendant’s tenancy 
commenced, so as to prevent him from acquiring a 
right of occupancy therein under the provisions of 
B. 8 of the Rent Act. Per Mahmood, J., that there 
is nothing in the law to prevent a zamindar from 
relinquishing his rights in sir land and converting it 
into land held by ordinary tenants; fhat the 
mortgage-deed of 1846 showed that the sir right in 
the land in suit had been relinquished by the 
mortgagor ; and that the sir land once i-elinqiiisbcd 
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RIGHT OP OCCDPATTCY— eonf.n«#i 
1 ACQUISITION OF EIGHT— co»*««erf 
by the zamindir ceases to bare that charatter, and 
cannot prevent the accrual of the ’occupancy rtsht 
withiu the meaning either of s 6 of Act X of 1859 
or of 8 8 of Act \II of 1681 Hakpai SrorvH i 
Dal Gobinb . . . I. L. R., 7 All » 586 

43. Holding commeneed under 

a mortgagea— X oj J559, s 6— Holdmgs 
which have commenced or continued under a mort 
gagee m possession were not within any exception to 
the general rule contained in 8 6 of Act X of J8 9, 
that a raiyat who has held or cultiv ated« a holding 
for twelve years la entitled to a right of occupancy 
therein Heeroo i Duoree 

[2 If. W., 129-: S C Agra, P. B , Ed. 1874, 
204 

44 — Land held as a grove— 

X af J8a9, a 6 — A'aeAifrflri land — Land held as 
a groi e upon the terms which have been heretofore 
enstomary in this country was not subject to the 
proviaiousof s 6 of Act X of I' 69 By an occupancy 
thereof for twelve years i ought of occupancy can 
accrue The provisions of e 6 of Act X of 1859 
were intendedto apply to kashtahari lands PtKTtrsi 
KooBu; t Bhiearee . 2 IT. W , 864 

45. Holding of trees Under 

lease of their produce - Act X of 1S59, a $ — 
The posBCSBiou of twel^ e y ears of the trees in a hag 
under a lease which only entitled the lessees to the 
produce of the trees, aud not to cultuate the land, 
would not be a holdiog of the land within the 
meaning of e 6, Act X of 1869, eo as to confer upon 
the lessees a right of occupancy in the laud Kook 
U ijr Kooeb i BoKsnEE 6 N. W., 156 

4g. Bunker tenure— Act X <\f 

Z859, a 6 — Seld that plaintiffs, as holders of a lease 
from the proprietor winch gave them the right of 
cutting grass and other spontaneous produce of the 
lands, did not, merely by reason of lengthened 
enjoyment, acquire any right of occupancy m respect 
to such bolding, that the tenure under which they 


GooB DiAB i Ramdot 

[Agra, P. B , 16 ; Ed. 1874, 11 

47. Land let for grazing cattle. 

— Setnhle tight of occupancy can be gamed in 
land let for the purposes of grazing cattle or horses 
PlTZPAlBICK 0 WaHACE 

[2 B. L. R , A. C., 317 : 11 W. R., 23l 

48. Tank producing water- 

nuts — Groicth of plant noi tponlanecua, hut from 
euUivatton — In the land in suit a tank] producing 
water nuts, which do cot grew spontaneously, but 
are the result of sowing or planting, a right of occu 
paney can be acquired Mooichamd e Cdpetbeb 

, II N. W., 175 : Ed 1873, 254 


RIGHT OP OCCEPAITCY— coHtinKed. 

I ACQUISITION OF KIGHT-conf,n««d. 

40. Tank not appurtenant to 

land-E«»y Rep XJX o/ 17.3 -A right ot occu 
pancy in laud includes the same right in respert of 
a tank appurtenant to the land, but a right of oc 
cnjancy cannot be acquired in a tank with only so 
much land as is necessary for the banks,and the lease 
of such tank is terminable on the sale of the lessee’s 
tenure fot arrears of rent, the purchaser under Re 
guUtum Xlk of 1793 receiving the tenure free of 
encumbrances NidhI KrishKA B03E r I Alt 
Dass Seik . 20 W. R ,341 

60 Act X of 1659, 

a 6 — The provisions of Act X of 18 9 with respect 
to acquiring a right of occupancr did not apply to a 
lank nhich was not shon n to form part of any grant 
of land, nor to be appurtenant to any land Srur 
JsiiTA V OopAL Chandra Chowdhkt 

[13 B L R , 423 note • 10 "W B , 200 

5X Right of fishery — Ju^iurnot 

appurtenant to jote — Where a jotedar had exercised 
rights of fishery oier two julkurs for more than 
tweh® years, not as the owner of the jote (with 
which the julkurs were not connected), but as a 
tenant under a landlord,— Zfe/d that such possession 
did not confer upon him a right of occupancy SnAAi 
Xaeaik CflowDnar t Coitbt of Wards 

[23 W B,432 
62. — — — — — Julhu r.— T b c 
right of occupancy which accrues to tenants who 
have occupied or cultivated land for twelve years or 
upwards ^es not arise in respect of the right called 
julkur or fishery That is a right whch may be let 
cut by ijaradars under the landlord and may he 
enjoyed under them so long as their ijara continues. 


The lessee of a julkur cannot acquire any right of 
owiriWHicr Bozzrs i}A.TEB r Aksa3i Alzt 

[LL. R., 4 Calc, 961 

WOOAIAKANT SrSCAB I GoPAL SiKOn 

[2 W.R, Act X,10 

53 , Lands held on servlcs 

tenure — Semble — Ko rights of occupancy accrue in 
lands held under a scriice tenure SuiiRoaoBiirD 
Rasa i RAaEUTKo Dev . L L. R., 4 Calc., 67 
64 Land in Assam— Act X of 

18o9— fi'itit for—ler hliTTEE aud 
White, (Macpiibkson, J , dissenting — Act X 
of 18 9 does not apply to lauds situated in the Assam 


occupancy unoir Atk a oi lOo , ui u i ui, lu .a. 
to ejectment m the manner sought for , — Held per 
Mitteb and WnriB, JJ , that as that Act did not 
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BIGHT OP OCCXIPAHCY— 

1. ACQUISITION OF EIGHT— 

apply to lands situated iu Assam, no sncli right could 
he claimed ; and the suit being properly framed, the 
plaintiff was entitled to the relief he asked for. 
Peasidha Naeatan Koeb V. Man Koch 

[I. L. B., 9 Calc., 330 : 11 C. L. B., 554 

But see Konaeam Gaoneurah v. Dhatoaeam 
Thakooe . I. L, B., 6 Calc., 196 : 7 C. L. R., 47 

55. — Suburban lands let ,for 

building purposes. — There is no authority for 
the proposition “ that there may be rights of occu- 
pancy in suburban lands let for purposes of 
building, though these rights may be cognizable under 
a law intended only for agricultural landlords and 
tenants.” Qungadhur Shikdar v. Azimu.din 
Shah Bisivas, 1. [i. R., 8 Calc., 960, explained. 
Ramdhtin Khan v. Haradhun Ptiramanick, 12 W. 
jB., 40d •• 9 B. L. R., 107 note, relied on. Rakhae 
Dass Addy V , Dinojioyi Debi 

[1.1*. B„ 16 Calc., 652 


(o) Mode or Acquisition. 

56. Hature of right — Right indc’- 

pendent of wish of zamindar or mortgagee — Acquisi- 
tion under usufructuary mortgage.— riaht of 
occupancy conferred by the Legislature upon culti- 
vators of more than twelve years’ standing is a right 
wholly independent of the^ w'isbes either of the 
zamindar or his mortgagee in possession, and when a 
cultivator acquires such a right it cannot betaken as 
in the nature of a grant from either of them. The 
right of occupancy may thus be acquired during the 
currency of a usufructuary mortgage and during the 
period of the mortgagee’s possession of the zamindari 
rights, and the zamindar upon redeeming the' mort- 
gage cannot disturb the possession of such occupancy 
tenants on the ground that, when he mortgaged the 
zamindari, it was free of such occupancy tenures. 
Meeroo v. Dhoree, 2 N. TF., 129, referred to. Haepae 
Singh v. Bad Gobind . I. L. B., 7 AH., 586 

57. Conditions necessary for 

aec[nisition— of rent — Beng. Act 
VllI of 1869, ss. 6, 22, and 52. — Two conditions only 
are necessary for the acquiring of a right of occu- 
pancy, — viz., (l)jtbe cultivation orholdingof land fora 
period of twelve years ; and (2) that the person hold- 
ing or cultivating the laud should be a raiyat. The 
essential conditions of s. 6, Bengal Act VIII of 
1869, are fulfilled without showii g the payment of 
rent, that only being a condition necessary for the 
maihtaining of the right 'when created. In a suit 
brought to evict a tenant who had been in possession 
of certain land for a longer period than twelve years, 
when it was shown that rent had not been paid, and 
notice to quit bad been given,— Held that a right 
of occupancy had been acquired, and that the raiyat 
had the power to prevent forfeiture under the provi- 
sions of B. 52, Bengal Act VIII of 1869. Naeain 
Box V . Opnit Misseb 

[I. L. B., 9 Calc., 304 ; 11 O. L. B., 417 


BIGHT OF OCCVFANCY— continued. 

1 . ACQUISITION OP niGnT— continued, ' 

58. Holding and cultivating for 

twelve years — Acquisition previous to Rent Act, 
1859. — After the permanent settlement and before 
Act X of 1859 a right of occupancy was not acquired 
by a raiyat merely by holding or cultivating land for a 
period of twelve years. When there is no contract, 
and the statute of limitation does not apply, the raiyat 
cannot, by occupying and cultivating, become the 
proprietor of the soil ; neither can he, by occupying 
with the consent of the zamindar and paying rent for 
the land to him, become entitled to the proprietorship 
.pf the soil, even though he should acquire a right of 
occup.ancy by vh'tue of Act X of 1859. ' Ishoee 
Ghose ti. Hubs . . . W. B., P. B,,,148 

59 Holding for twelve years 

partly before and partly after Bent Act — Act 
X of 1859, s. 6— Raiyat.— A holding for twelve years, 
whether wholly before or wholly after, or partly before 
and partly after, the passing of the Rent Act, entitled 
a raiyat to a right of occupancy under s. 6, Act 
X of 1859. Thakooeaneb Dosseb v. Bisheshue 
Mookeejee 

[B. li. R., Sup. Vol., 202 : 3 W. B., Act X, 29 

60- Suits pending at time Act 

came into forCB— Bengal Tenancy Act (VIJl of 
18S5J, ss. 20, 21 — Suit for ejeoiment,—8>. 21 of the 
Bengal Tenancy Act applies to suits pending at the 
time the Act came into force, viz., Ist November 1885, 
which had not then resulted • iu a decree. In a 
suit instituted on 8th October 1885 to eject the 
defendants after notice to quit it was held that, • 
although the defendant had held the land from 
which it was sought to eject him for less than 
twelve years, and therefore would not, if the Bengal 
Rent Act VII of 1869 had been applicable, have ' 
acquired a right of occupancy, yet the effect of ss. 20 
and 21 of the Bengal Tenancy Act was to give him a 
right of occup.aucy, and therefore he could not be 
ejected. Jogessde Das r. Aisani Koxbitbto 

[I. L. R., 14 Calc., 553 

61. — Holding under purchaser of 

permanent transferable interest in land — 
Reservation of rent — Relinquishment.— Any raiyat, 
holding under any purchaser of a permanent transfer- 
able interest in land can acquire a right of occupancy 
if he fulfil the other couditious required by the law ; 
and the mere fact that a certain rent is r'eserved year 
by year does not' interfere with his light unless 
something in his pottah is fatal to it. But the right 
may be extinguished by a relinquishment of the land, 
Rughoonath Sonar v. Mokoond Doss 

[25 W. B., 213 

62. ; y- Possession for twenty years 

under mirasi lease — Act X of 1859, s. 6.— 
When possession for twenty years, as on a mirasi 
lease, is found, the light of occupancy is inherent 
under the lease and under s. 6, Act X of 1859. 
Godeee Kant Baneejee v. GontroK Chundee 

[4 W. B., Acfc.X, 49 

63. Occupation for twelve years 

Under lease for ahntement -of rent-ryR 
right of occupancy may be acquired by a raiyat holding , 
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EIGHT OP OCCUPANCY— confinKerf 
1. ACQiribITION OF EIGHT— con/»»Berf 
lands for more than twelve years under a pottah, and 
he 13 therefore entitled to sue for abatement of rent. 
Shah Lail Sahoo v Hadx Buhjaba 

£2 Hay, 622 

64 Occupation hy virtue of 

lease for term, of years — Act A’ of 1^83, g 6 — 
A right of occupancy could not he acquired by occu- 
pation for twelve ^eara under s G, Act X of 1859> 
when such occupation has been by virtue of a lease 
granting a term of years, aud during the whole or 
part of such occupation the term had not expired 
Hubbish CBuimEa Koobboo t. Aibzaboeb 

[Marsh., 479 

65. Occupation under lease for 

fixed term— X of lS59, « 6 — While land is 
held under a pottah which defines the period for 
which the land is to be held, no right of cccnpancy 
can accrue, although such a right may acerne under 
s 6 lu certain cases SnAsnoo Jda t Bqoowaii 
CbCNDEB OrADBlA 

[1 Ind. Jur , N. S , 76 : 6 "W, E , Act X. 17 

68. Holding on after expired 

farming lease— .Act X oj lSo9, s G —A nght of 
occupancy under s 6 of Act A of lS5d could not 
he acqaired*by holding under a farming lease which 
has expired Gilmobb e Sbeeuubt Booouicc 

CW R , 1884, Act X, 77 

67, Holding under customary 

right — Tarmer of reitnve—DtiraUon of tenancy 
how regulated —The principle Kid down jn Choelca* 
hnga ^xllai r Vyihtalxnga Pundarataunfldg, 6 
Had , IGi IS that where a tenancy rests on contract 
only, the duration of the tenancy is regulated by the 
terms of the contract expressed or implied, and 
^ .1 _ »i A..* T.A.. fiia tafinna nneratc to 

• ierogate 

Filbai 

• . . . . • ' . ACQAllA 

PIIIAI . . . I. L E , b Mad., 345 

68 Holding as jjaradars during 

lease — Contract for renewal of lease — Sony Act 
VIII £>/ 1869 and Act X of 1859, s 6 -By the 
terms of an ijara (1865) the defendants were entitled 
at the end of a term of five years to a renewal of 


said term a notice was served on the defendants to 
come to a new settlement with the plaintiff, andiu 
1874 the plaiutifl sued to recover possession. The 
defendants claimed a right of cccnpancy acquired 
under Bengal Act Vlllof 1869 or under Act \ of 1859 
Seld that the defendants’ holding as ijaradara prior 

1 11 , IV 1 CIOPC 1 tBein 

1 a 
the 
as 
r a 

renewal, tuav me ueituuauia, ai, ku.. of 

that lease, had an equitable right to a renewal not 
exceeding five years, according lo the stipulations in 


BIGHT OF OCCnpAH-CY-M»i,««ei 
1 ACQCISITION OP BIGHT-.o«(.n«.i. 
the agreement , but that it n as too late to rely upon 
their title to a renewal which, if it had been granted, 
Would now have expired Jaedime, Skikseb i. Co. 
t SABUr SOOVOAKI Uebi 

[I,.E., 61. A.,164:3 0 L R,140 

— Holding on payment of rent 

in &in.d — Ooozasta tenure — ■ A bhauli tenure may 
bea goovasta tenure, and a raiyat who pays rent in iind 
and IS in possession of. or cultivates, land for a period 
. in the land 

he pays the 
■ OAE I BAS- 

MOTIEK Kooeb . . 16 W. E., 479 

70 Holding aa bhagdari ten- 

BTO — Act X of I85y, s 6 — Ordinal ily a holding 
nnder a bhagdan tenure (» e , upon a rent consisting 
of a portion of the produce) nould establish a right 
of occupancy under s. 6, Act X of ls59 Hukeehce 
Mooebboes t Bibesbob Lamebjsb 

[8 ■W.E, Act X, 17 

71 . Holding for long period— 

Vayment of rent to one of eeteral proynetors — Act 
X of 1859, t 8 —A bolding for twtlve years undei 
one of several pro, netors gave a right ot occupancy 
under s G, Act X of 1859, provided tl^ tenant 
bad paid the rest, which paymest ho may, lu the 
absence of fraud, make to anj one of the co propne- 
(tors whom he chooses. Moobtabesbbe Dos»ee v 
Koilasu Cbbbpeb Mitteb 7 W,.E , 483 

72 — Holding under permlBsive 

possession— Benyai lient Act, 1869, » 6.— Mere 
possession of a permissive character aud without auy 
right cannot confer a right of occupancy iluHUB 
Au KnAJf t. Uam Kutxbh Sein 21 W . E , 400 

73. Act X 0 / 1859, 

s 6 —During the plamtitt’sabsence on imprisonment 
and transportation, the defendant took possession of 
land which previously belonged to him as a tenant 


74 Possession as intruder — 

Jtxght of intruder I hold house of absconding 
raigat — Beld that the defendant, having failed to 
provehisright of possession to th house of au abscond- 
ing myat, either by sale or mortgage, was an in- 

r 

tr . • 8 

1 ZuAiAB Khan . . 1 Agra, 9 

76. ^Eossession obtained by' 

fraud — Act X of 1859, s 6— Possession obtained 
and continued by fraud was not poiscssion within 
the meaning of Act X of 1S59, s G, so as to give 
a r^ht of cccnpancy Bboobckjot AcbailjeE r. 
Bau Kabaut CnownnsT . . 0 "W, B , 449 
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EIGHT OP OGCU'P KM CY- continued: 

1. ACQUISITION OF UmiHT— continued. 

76. Possession and payment of 

rent, to party without title— X of 185 ff, 
s. 6. — The mere fact that the person to whom he for 
some years paid rent had no title could not prevent 
his counting those years towards a right of occupancy 
under Act X of 1859. Asieee Hossein' v. Sheo 
Sehae ..... 19 W. E 338 

77 . .Cceupying and cultivating 

land under person without title— ]Vat7ire of 
raiyat’s right.— A raiyat occupying and cultivating 
laud for more than twelve years under a landlord who 
has no title to the land, neveiiheless acquires a right 
of occupancy. The right is not one conferred by any 
lessor. It is a right whicli, by virtue of the law, 
grows up iu the raiyat from the mere circumstance 
of cultivating the land for twelve years or upwards 
and paying rent due thereon. Zooeettn Bibee r. 
Radhi'oa Prosonno Chuhdee 

[I. L. E., 8 Calc., 560 ; 1 C. L. E„ 388 

78. necessity of continuous 

possession. — To enable a tenant to acquire a right 
of occupancy, the twelve years’ possession must be 
continuous. Debia u. Beij Lal 3 H. W., 50 

79. . Possession under 16ase con- 

taining proviso for re-entry— Reay. Act VIII 
of IbSa, s, 7 — Sliyulaiion to negative right, — 
’RTierc a lease contained a provision to the effect that 
at the expiration of the terra the landlord should he 
at liberty to enter into a settlcmcmt with any one he 
pleased, and so put an end to the lessee’s tenure, and 
the landlord notwithstanding allowed the tenant to 
c- ntinue his occupation, paying rent as before, — 
Sold that, under the circumstances, there was no- 
thing in the stipulation itself which operated to 
negative or destroy the tenant’s right of occupancy. 
Ebadutooxeah V. Mahomed Aei 25 W. E., 114 

80. ; Beng. Act VIII 

of 1SG9, s. 6 — affect of such proviso on acqtcisi- 
tion of right. — The mere fact of a lease being granted 
for a particular term, even where there is an expi-ess 
provision for re-entry by the lessor, does not prevent 
the accrual of an occupancy right under s. 6 of 
Beng.al Act VIII of 1869 to a raiyat who continuously 
occupies for more than twelve years, nor is a light of 
occupancy already acquired destroyed by a grant of 
such lease. Mhkhtae BAnADDE v, Bhojeaj Singh 
Chowdhky , . . . 9 C. L. E., 143 

81. — Computation of time neces- 

Bnry for riglit — levied driving which land is held, 
under lease. — Ordinarily the period during which 
lands arc held under a pottah cr lease is not to be ex- 
cluded frem the computation of the time necessary 
to give to the raiyat a right of occupancy. Hooba 
Khan r. MrNsrn Am , . SM.W.yBl 

82. ^ K.- TV. F. Bent 

Act (XVJII of 1S73J, s. S — Bolding under a lease 
— Bedueticn of time lease was running. — In a suit in 
which the matter in dispute was whether the plain- 
tiff was entitled to eject the defendants from their 
holding on the pronntl of their not holding aright of 
occupancy, and ha%ing retained possession of the 


EIGHT OP OCCUPAMCY— continued. 

1. ACQUISITION OP EIGHT— coafraweef. 

holding wrongfully after the expiry of the terms of 
a lease granted to their father, the lower Courts 
were bound at the time of deciding the case by the pro- 
visions of s. 8 of the N.-W. P. Rent Act, and should 
have excluded from the calculation of the period 
necessary for acquiring a right of occupancy the 
term of the lease under which the occupancy com- 
menced. Kadhaeaeshad Singh r. Habuueand 
Ojha ..... 7H. W„318 

83. — Jotednfi r ight 

under expired ijara — Act X of 1859, ss. 6 nitd 7 — 
Bxpres'i stipulation.— Per MiTTEB, J. — The expi- 
ration of the lease of the ijai’adar under whom the 
raiyat’s possession under jotedari right commenced 
cannot affect the application of s. 6 of Act X of 1S59. 
A tacit understanding that the ijaradar should give 
up possession on the expin of his lease is not an 
express stipulation within the meaning of. s. 7. 
Qjiicei'e — Whether such an understanding between 
thezamindar’s predecessors and the ijaradar can affect 
the raiyat. Godam Panja v. Huebish Chundee 
GhoSe 17 W. E., 552 

84. Cultivating raiyat 

tinder several leases, each for a specific term — Act 
Xef 1859, ss. 6 and 7— Beng. Act TUI of 1869, 
ss. 6 and 7. — A raiyat who has hold or cultivated a 
piece of land continuously for more than twelve years, 
blit under several written leases or pottahs, each for a 
specific tern of years, is entitled to claim a 'iglifc 
of occupancy in that land, unless there is iuthq pottah 
an express stipulation contrary thereto. Sheo Peo- 
hash Missee V . Ram Sahot Singh 

[8 B. L. E., F. B., 165 ; 17 W. E., 62 

Khajheanhissa Begum r. Ahmed Reza 

[8 B. Ii. E., 166 note ; 11 W. E., 88 , 

Naeain Singh v. Munsue Uaoot 

[S5 W. E., 165 

Contra, Damunudba Siekae r. Mamudi Nashio 

[3 B. L. E., A. C., 178; 11 W, E., 656 

KeBUD MAHTON r. SUNNOO 

[5 W. E., Act X, 80 

86. Bengal Bent Act 

(X of 1859J, ss, 6 and 7 — Bengal Bent Act 
(Beng. Act VIII of 1S69J, ss. 6 and 7 — Mos- 
iajiri lease — CnltiratUig possession — Onus pro- 
landi. — Under Bengal Act VIII of 1869. ss. 6 and 7, 
as well as previously under the similar ss. 6 and 7 of 
the Rent Act (X of 1859), a raiyat paying rent for, and 
cultivating, land continuously for a period of twelve 
years had a right of occupancy, ivhcther he held 
under a pottah or not. In reference to this, it was 
held that a lessee of land continuously in cultivating 
possessiou for a period of twelve yenrs, under several 
iiTitten leases or pottahs ivhich were for specified 
terms of years, but in which there was no express 
stipulation for the landlord's re entry on their ex- 
piration, had a right of occupancy. The mere exist- 
ence of a term in a lease was not an "expres.s 
stipulation” to the contrary, within the meaning 
of 8. 7, 60 ns to exclude the right of occupancy. The 
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BIGHT OF OCCUPAHCY— 

1 ACQUISITIOir OF BIGHT— ccw^muei 
decision of tlio i nil Bench in S/iea £rckagh Vttser ▼ 
Satn Sahat <Sin^^ 8 B L. It , Z65 approTed and 
held applicable In a suit for the recovery of 
possession, ivith mesne profits of land brought by a 
lessor against the tenant holding over the defence 
was, as to part of the land that the tenant had 


preot as to this the suit was rtinanded_^ Chamdba- 
BATI Koebi t Habhingtoh 

[I L R , 18 Gale , 340 
L B , 18 I A , 27 

86 Holding under 
leases — Act A of }t59 s 6 — Seng Act VIlJ of 
1869 s 6 — Cultiiaiing ra\yat — Pi-om 1824 to 1832 
the defendant held certain lands as cultivator , from 
that year to 1839 he obtained a lease from theiamm 
dar of the village in which the lands were situate 
from 1839 to 1843 he continued to hold these lands as 
culm ator from that time to 1SC2 he again obtained 
a lease of the ^ ilUge retaining these lands in his own 
cultivation , and after the expiry of the lease he con 
tinued tu cultivate the lands In a suit by the 
fammdar for possession on the ground that the 
defendant was holding over after the expiry of 
Lib lease — iTsZtf that the defendant had acquired a 
light of occupancy under s 6 Act \ of 1859 bln* 
EA»ri Lal DTmsi r Cbowxit 

[8B L R,Ap,©5 

S C lIOEOONDT Lail Doobee o Ceowpt 

[17 W, B , 274 

87 Act X of 1859, 

s 6 — Setting aside fotfah as loid —Even if a 
raiyat’s pottah bo declared by a Court to be null and 
Toid h 8 title tothe occupancy right laid downin 8 6 
Act X of 1859 was not affected piovided be had held 
or cultivated coutinuouily for a period of twelve 
years Shib Nath Boy i IVatson A Co 

[8 W R , 374 

88 Oicupation or 

eiiltxvaiion by <rcspa#«r— Occupation as a trespas- 
ser or cultivation by a tic'paeeer could not confer a 
right under Act X of 1859 and could not be|tahen into 
account m considering whether such trespasser had 
occupied as a raiyat for twelve years Veeb Box 
V Meahjan W R , F. B , 146 

Ohoiam Eydxb V tooEHo CnumiEB Boy 

[3W B, Acts, 147 

89 Cenjiseaiton of 

eamindat^s nghis — Irterruption of groicih of right 
— Confiscation of the zamindar’s rights under Act 
XXV of 1857, will not operate to interrupt the 
growth of a right of occupancy claimed by a tenant 
Sqeoba} SiNOn c Xeooe 8 Agra, 293 

00 Inferrvpiicn of 

possession during acqvisiUcn of right — In a suit 

by a zanimdar for ejectment, wLcre the raijat pleads 
continuous occupancy for twelve years and it Is 
found that the raiyat uaa evicted during that perod 


RIGHT OF OCCTJPAHCY— con/iflucif 
1 ACQUISITION OF BIGHT— toufiMUerf 
but got back into possession if the evict on were 
wrongful it would not be such an interruption of 
possess on aa w ould pre\ ent the raiyat from acquiring 
a right of occupanev But it w ould lie with the raiyat 
to sbovv tlat the eviction was wrongful Mahomed 
Gazeb Chowdbsy ti \oOR Mahomed 

[24 W R., 324 

1 eversmg decision of Bincn J in S C 

[24 W B , 324 note 

91 — ■ Application for 


occupancy to cease to run and if the raiyat in spite 
of the zamindar g efforts to eject Inn , ne\ crthelesa con 
tinned in cultivator^ possession and paid reut he 
was entitled to count the time towards the twelve 
years required to found a right of occupancy 
Mamombd SnAn 1 Ubgdb Hossein BNWjlBl 

92 — Bxduuon of pe* 


03 —Aet X of J859 

s 6— Change of farmers right of eccupaney 
under s C Act X of 1859 was not affected by a mere 
ebauge m the farmers SnEO Cnunir bryoB v OoRA 
CuAKD Ghosb 8 W R , Act X, 126 

94 Continuous occupa 

fton—Alluital land—H-lf'I’ Bent Act, XVllt 
of 1678 s S—Oceitponce tenant —A tenant who 
has occupied or cultivated alluv al land whenever 
such land was capable of ocenp itiou or cultivatiou, 
for twelve years acquires by such occupation or 
cultivation a right of occupancy lu such land 
Laoiiuah Fbasad V BAIi SihOB 

[I L B,4A11,1B7 

05 Custom of dis- 

trict— Utbandi tenures — Efect of non pavmenl of 
jreni for time ichen land no< cuZ/«rcj6fe — here by 
the custom of a particular locality rent was not pay- 
able when the land w ar not c ilturablc, and the raij at 
paid rent only for the period that he could cultivate, 
he wo lid still come within the meaniug of the provi- 
sion of the law which declares that a raiyat who holds 
or occupies land for a period of twelve years has a 
nght to occupy the land so long as he pays the rent 
due thereupon Pbemanukd Gbosb « Sbooben 
DBOuATB Boy ^ 20 W. R., 329 

08 Bengal Tenanci] 

Act, r ISO — ’'Utiandi*' holding — Case in which 
the question as to what is an utbandi tenure is 
discussed ^\’Lere the plaintiff, who had been dis- 


sonneu a separate nuiu i g wniiii ne nau from tune to 
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EIGHT OP OCCUPAHCY— coM«««ei. 

1. ACQUISITION OF RIGHT— conftnitei. 

time cultivated on the utbaudi system during a pe- 
riod which had covered more than twelve years, culti- 
vation at various times and under separate agree- 
ments on each occasion (such periods not being 
continuous although of the same piece of land) 
would not confer a right of occupancy on the ground 
that the first of such periods commenced more than 
twelve years before the alleged dispossession. Beni 
Madhue CHtTCKEREUTa?! V. Bhebun Mohen Biswas 

[I. L. E., 17 Calc., 393 

97. Successive occn~ 

plants — Act X. of 1859, s. 6 — Occupancy by inherit- 
ance. — Under s. 6, Act X of 1859, it is only when 
occupancy is inherited that the occupancy of the 
predecessor is considered as the occupancy of the 
tenant in possession. Watson L Co. v. Sheret 
SOONEEREE Debia ... 7 W. E., 395 

Kherode Cheneer Rot v. Goreon 

[23 W. E., 237 

98. ^ Successive occu- 

pants — Jet Xof 1859, s. Q — Occupancy by inherit- 
ance . — A holding by a raiyat and his father before 
him for many years constitutes a right of occupancy 
winch will prevent ejectment by the zamindar except 
in due course of law. Nim Chane Borooah v. 
Mooearee Meneee . , ,8 W, E., 127 

99. y ' Occupancy by in- 

heritance— Occupation by raiyat as malih — Rent 
Act (Bevy. Act VIII of 1S69J, s. 6. — It is only the 
holding of the father or other 'person from' whom 
a raiyat inherits that can be deemed to be the holding 
of the raiyat within the meaning of s. 6 of the Rent 
Act, Occui'ation by the predecessor in title is not 
such an occupation as will create in the holder of land 
any right of occupancy. Nor can the period during 
which the occupant of land is in possession as malik 
be included in considering w'hether he has acquired a 
right of occupancy ; such a right must be acquired 
against some body, and cannot be acquired by a man 
against himself. Lae Bahaeoor Singh v, Soeano 

[I. li. R., 10 Calc., 45 : 12 C. L. E., 539 

100. ' Occupancy by in- 

heritance —Succession to occupancy right — Acquisi- 
tion of right by continuing holding, — Where tho 
plaintiff succeeded to his uncle’s holding, who had 
a right of occupancy, and the zamindar permitted 
him for about sis. years to hold the land without any 
new avrangemeut, — Held that he was entitled to 
recover tho land as against the zamindar, his occupa- 
tion being presumed to have been regarded ns a 
continuation of the right of occup.ancy already ac- 
quired. BnunnoOKEN r. BnTROW Dett 

[3 Agra, 240 

101. — — Raiyat succeed- 

ing by inheritance, thouyh not entitled — I’ennissive 
holduig for tirelve years. — Where the plaintiff, a 
raiyat, was allowed to succeed to the holding of his 
uncle, who had a rijjht of occiipancy, and was allow'ed 
hy the zamiiuliir to continue in the holding for eleven 
years, — Held that, though the plaintiff was not 
strictly entitled to succeed by right of inhoritance. 


EIGHT OP OCCVmA'NCY— continued. 

/■ 1. ACQUISITION OP RIGHT— conttaaed. 

yet he must be taken to have succeeded to the holding 
by the consent of tbe zamindar, and to have acquired 
a right of occupancy. Hekeem-oon-nisa u. Bhooria 
" [5 H. W., 23 

102. — Occupancy by 

purchase or transfer, — Unless the tenant hold a 
transferable tenure, the sale by him, of his jote to 
another party, wdthout tbe consent of his landlord, 
does not transfer to the purchaser any right of occu- 
pancy which the latter may have possessed, or enable 
the present occupant to plead that the period of his 
own possession, joined to that of the former tenant, 
gives him a presumptive right of occupancy. Wat- 
son & Co. V. Sheret Sooneebee Debia - 

1 7 W. E., 395 

103. = Transfer of ten- 

ure hy consent — Continuous possession, — Where the 
zamindar couBcnts to the transfer of a tenure from 
one raiyat to another, the possession of both must bo 
considered to he continuous, and the right of occu- 
pancy to date from the time of the first holder. 
Hero Cheneer Goho v. Denn 

[5W.E., Act X, 55 

104. Receipt of rent 

by zamindar — Rurchaser from tenant. — A zamindar 
does not, by tbe mere receipt of rent from a pur- 
chaser from the tenant having a right of occup.ancy, 
sanction the sale to the purchaser so as to give him 
•a right of occupancy, Gaeb LAE SiREAR v, 
Rameswar Bhemik . ' , e B. li. E., Ap., 92 

105. Transfer of 

riyht — Possession of transferor — Act X of 1859, 
s. 6 . — The possession of the vendor could not be 
added to tlie possession of the purchasers so as to 
give the latter a right of occupancy under s. 6, Act 
X of 1859. Hteer Beesh v. Bheeinero Deb 
Cowar 13 B. L, E., 276 note : 17'W. E., 179 

Tarabrasae Rot v, Sebjokanto achabjee 
Chowbuet 

[13 B. Jj. E., 281 note ; 15 W, E., 162 

106. Beny, Act VIII 

of 1859, s, 6 — Joint and afterwards sole possession. 
— The continuous possession for twelve years which 
is the subject of s. 6 of the rent law of 1869 must bo 
a possession under one and the same right. 'I'his right 
may be in its inception joint with other persons, and 

by the deatli of co-sharers ultimately become a sole 
right without its continuous nature being affected. 
Forbes v. Ram Laee Biswas . 22 W. E, 61 

107. Beny. Act VIU 

of 1869, s. 6. — A and B jointly obtained a pettah of 
apiece of laud from the zamindar for a period of five 
years. Afterwards A alone obtained a pottab for 
another period of five years. Upon tbe expiry of this 
I'triod, A held on for two years longer, when be was 
dispossessed by tbe zamindar. In a suit by A for 
recovery of possession on the giound that he had 
acquired a right of occupancy, — Jleld that he had not 
acquired a right of occupancy. SIahomee CeaMAN 
V, Eambrasab Bhagat 

[8 B. L. E., 338: 22 W. B., 62 note 
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EIGHT OF OOOUPANOy— co«<*«tte5 

1 ACQUISITION OF continued 

108 2f jy P Bent 

Act (XII of 1S81J s 9 — Succestton to occupancy 
tenant — Onus of proof— Collateral — Sharer tn 
cultivatxon — Where a collateral relative claimB to be 
entitled to succeed to an occupancy holding on the 
death of the occupancy tenant without direct heirs 
it J8 incumbent on him to prove toth that he is the 


remote collateral who was a sharer in the cultivation 


Lal 1 Daup SisQH I Ii E,, 17 All , 33 

109 Agreement re 

strtcUng nght o/occ« 7 )a«cy — Bengal Tenancy Act 
(yill of 1SS5J, 3 178, AppitcabiUiy of to suits 
pend ng when Act came into force— 8 178 of the 
Dengal Tenancy Act (VIII of 18 5) his no applica 
tion to suite instituted before the date on which that 
Act came into force So where a landlord ened to 
eject a tenant wbohad executed a solenamah t^reeio^ 
to hold tho land in suit for a spic ded period at a 
gpecified rent and providing that the landlord was to 
he at liberty to ent r on the lands at the expiry of 
the period and the suit was instituted on the 6tb 
October 1886 and where it was found that at the 
date of the soleoamah tho tenant hid acquired a 
tigl t of occupanc) with respect to the lands in suit, — 
Msld that the tenant was not entitled to the benefits 
conferred by s 178 cl 1 sub cl (O , of the Bengal 
Tenancy Act but was liable to be ejected Mobesq 
WAB PEBBBABNABAlIlblKaBo gBEOBABAB MABTO 
IIOHESHWAR lEBSHAD NaBAIN SIHQH r B0BSUK 
Eabt I Ii E , 14 Calc , 621 

110 • Purchase by 

ienint of fractional share of proprietary interest, 

‘ •* 1 occupancy — 

laut who had 
be }3tb April 
1878 a frac 

tional share of the propiietary interest, and continued 
to cccupj the bolding as raiyat till the 13tb Uay 
1686 when he was dispossessed On theSOthEsrch 
1886 be instituted a suit to recoi cr possession, alleg 
jng that he bad acquired a right of occupancy It 
was contended that owing to the purchase of the 
share of the proprietary interest he could not have 
acquired such right Meld that under i^engal Act 
Mil of 186D there was nothing to preient such right 
being acquired by the plaintift if after his purchase 
be continued to hold the land as a raiyat and if the 
relation of landlord and tenant existed between him 
self on the one hand and the proprietors on the 
other and if the period for which he so held extended 
for twelve years irom the date of the commencement 
of his holding GtJB Bttcbh Boy altas Gub Bck 3D 
SiBan V Jeolai, Hot 1 Ij. E , 16 Calc , 1A7 

See Maseie t Bbaqabati Babmaitta 

[LIi E, 18 Calc, 121 ; 


BIGHT OP OCCUPAETCY^ccn'intteif 
1 ACQUISITION OP RIGHT— coneZuefeJ 

III -Bengal lenaaoy 

Act (Fill ofl8S5J, s 5, els 2o and 178—Defini- 
Uon of roiya^t holding — Lessees who are not 
raiyati within the Act — Zut-i peshgi lease — Siipu' 
lation contrary to right to acquire occupancy ngkts 
—Act X of 1859, s 7 — A tenant hold ng under a 
lease assigned to him in 189J by the original lessee, 
whi Biuce 1867 had coutinuously occupi d the laud 
under successive leases claimed m virtue of the 

t 


account of the extent of the area of the land leased, 
which w 8 mo e than one bundled standard bighas 
A znr 1 peshgi lease is not a mere contract for the 
cultnatiou of the land at a rent but is a security to 
the tenant for bis mone) advanced Two of the 
leases were 7nr i pcshgi or made on money ad* 
lanced by the lessee to the lessor The tenant’s 
possession in this case was in part at 1 ast that of a 
creditor operating paiment to himself and was no 
foundation for a claim for occupancy ni.hts As to 
the effect of written stipulations contrary to the 
latter s 7 of the Bengal l^ent Law Act \ of 1869* 
is superseded if not wholly repealed by s 178 of the 
Bengal Tenancy Act, i88o Beboai Ikuioo Co e 
RooBOBtTB Da9 I L E , 24 Calc , 272 

[L E.. 231 A. 168 
1 O W N , 83 

See Rau Kbelawan Sibqh c ^Aaisnoo Por 

12 C W N,768 

112 Presumption that right of 

occupancy exists— The mere fatt of plaint ff 
suing tor enhancement implies the tenant s luht of 
occupancy fer a tenant at \ ill mav be ejected if be 
refuses to pay such rint as the Ian llord demands 
TABbamo'IEE DoasES v Bibbesswb Moiooudau 

[I W E , 88 

113 Effect of acquisition of 

right — Right to hold at fixed rates —Asightto 
hold at fixed rates does not necessarily follow a right 
of occupancy RAiivABAiir siNon r UraosATn 
ROY V7 E , 1B64, Act X, 02 

114 Interest in laud 

— Proprietorship of the soil — A raiyat having a 


to any other tenant so long as he pays a fair and 
equitable rent A J ndge cannot fix the term in suits 
by a lai dlord for rent or for kabuliats as can be 
done in a su tbya raiyat having a right of occupancy 
for the delivery of a pottah Hills r IsqobB 
Gbose • W E , F B , 13l 

2 LOSS OR rORlElTURE OF PIGHT 

116 Statutory right. Effect on, 

of repeal of Act which gives it— Bengal 
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BIGHT OF OCCUPAHCY— 

2. LOSS OE EOEFEITUEE OF EIGHT 
— contimied. 

Tenancy Act frill of 18S5J, e. 19 . — Where a 
right of occupancy had been acquired under the old 
Tenancy Act (VIII of ISoO). whicli is repealed by 
the Bengal Tenancy Act (VIII of IbSo),— Held 
that, apart from the provisions of s. 19 of the latter 
Act, such right of occupancy was not forfeited by 
the repeal, there being nothing in the new enactment 
to ilepiivc any person of a statutory right which had 
been actually acquired. HrEur Ham r. EtTRSiNGii 
Lai . . . . I. L. E., 21 Calc., 129 

116. Efi’eet upon acquisition of 

right of occupancy of raiyat Being jointly 
interested in land of ijarndar — EewyaZ 
Tenancy .^ct (VIII of 18S5J, s. 82, sitl-s. (3J. 
— Both under s. 22, sub-s. (3), of the Bengal 
Tenancy Act {VIII of 1''85) and under the previous 
law, a person jointly interestcd|iu land as ijaradar 
does not thereby ksc his occupancy-rights, aud « 
fortiori his entire rights as a tenant, in land held 
and cultivated by him as a raijat. Gur Buhsh 
Boy V. Jeolal Boy, I. L. B., 16 Calc., 127, referred 
to. Masetk V. Bhagabati Barmanya 

[I. L. E., 18 Calc. 121 

117. Sub-letting, Effect of— Biyht 

of sub-lessee of ocivpancy raiyat. — A raiyat with a 
right of occupancy docs not, by sub-letting his land, 
lose his right ; but (the sub-lessee thereby gains no 
right. Kaiee Eiseoee Chatteejeb v. Eam Cheen 
Shah 9 W. E., 344 

Jamie Gazi v. Goneye MrNDri 

[13 B. L. E., 278 note ; 12 W. E., 110 

Goea Chand Mestaei r. Madak IMohan Sikdae 

[13 B. L. E., 279 note : 11 W. E., 84 

Dwaeeaeath Miseee v. Kanhaye Siedae 

[16 W. E., 110 

118. Arrangement to pay cer= 

tain rent for fixed tevm—Stirrender of rights 
by raiyat for enlarged holding. — A tenant with a 
right of occupancy does not lose that right merely by 
making an arrangement to pay a certain rent for his 
holding for a certain number of years ; but if he sur- 
renders his rights in return for an enlarged holding, 
his occupancy right will be destroyed. DiEGANJ 
Singh v. Fcoeset 1 H. "W., 99 ; Ed. 1873, 144 

' 119. Abandonment of land — 

BBodkest raiyat.- The right of occupancy given in 
s. 6, Act X of 1859, was a right to occupy and bold 
the land. When a raiyat leaves his home, he ceases to 
be a khodkast raiyat ; and if he refuses to come back 
and culti\ ate the land when called upon, the zamin- 
dar is at liberty to settle the land with others. HaeO 
Dass V. Gobihd Bhettachaejee 

[3 B. L. E., Ap., 123 

S. C. Heeo Doss v. Gobind Bhettachaejee 

[12 W. E., 304 

Eam Chendee Eoy Chowdhey r. Bhoeanath 
Lesheee . . . . 22 W. E., 200 

Mahomed Temeezooddeen Mended r. Lekkee 
Kaeain Dey Siecae . . . 25 W. E., 104 


EIGHT OF OCCUPAETCY — continued. 

2. LOSS OE FOHFEITUKB OF EIGHT 
— continued. 

120. — — Ceasing to hold 

or cultivate land. — A mokurari mirasi pottah was 
granted in 1838 to A, who was found to have held 
thereunder as a raiyat till 1859, when bis right, title, 
and interest were sold in execution of a decree and 
purchased by 11, aud the latter was accepted as 
tenant by and paid -rent to the zamiudar for nearly 
twelve year's. The zamindari, being sold in 1871 for 
arrears of Government revenue, was purchased by the 
plaintiff, who gave B notice to quit, and on his refusal 
brought a suit to eject him. Meld that, by ceasing 
himself to hold or cultivate the laud, it might be 
considered that A had abandoned his right, or that 
the right had ceased. Xo right therefore remained 
in A or his heirs such as would prevent the plaintiff 
from ejecting B, Naeendea Xaeayan Koy Cuow- 
DHEY V. Is HAN ChANDEA SeN 

[13 B. L. E., F. B., 274 : 22 W. E., 22 

See Hyes V. Moneerooddeen Aheng 

[24 W. E., 6 

and Bonomadee Bazadae v. Kybash Chendee 
Mojoomdae .... 24"W. B., 72 

See Heeeehee Mookeujee v. Jodoonath 
Ghose ..... 7 'W. E,, 114 

121. Landlord and 

tenant — Occupancy tenant — N on-payment of rent — 
Abandonment of tenancy. — Mere non-payment of 
rent by an occrrpancy raiyat does not (xtinguish or 
constitute an abandonment of the tenancy. Mem 
Chandrx Chowdhri v Chand Akund, I. L. B„ 12 
Calc., 115, distinguished. Mtmnath Butt v. Asligur 
Sindar, I. L. B., 4 Calc., 894; Qolam Ali Mundul 
V, Golap Sundery Basi, I. L. B., 8 Calc., 612; 
Hlanirtillah v. Bamzan Ali, 1 C, L. B„ 293, ex- 
plained. Obhoya Chaean Bhooia V. Koidash 
Chendee Dey. Obhoya Chaean Bhooia v. Gopi- 
nath Dey . . . I. B. E,, 14 Calc,, 751 

122. — Non-payment of 

rent — Belinqixishment, Evidence of. — Mere non- 
payment of rent does not extinguish or amount to a 
relinquishment of the right of occupancy. ^Mem 
Chandra Choiodhari v. Chand Akund, I. L. B., 12 
Calc., 115, explained. Nidmonee Dassy v. Sona- 
TEN Doshayi . . I. L. E,, 15 Calc,, 17 

123. — Failure to pay rent — non- 

payment of rent for long period. — Where a 
raiyat with a right of occupancy fails to pay rent 
even for five years, he does not necessarily forfeit his 
right, unless he has abandoned his land. Bkojendeo 
C ooMAE Boy Chowdhey v. Bengo Chendee 
Mended ' . . . , 12 C. L. E., 389 

124. Ej ectm en t — 

Abandonment of holding — Beng.Act Vlllof 1869, 
ss. 6 and 22. — When a tenant having a right of 
occupancy abandons his holding and ceases to pay 
rent for five years, it is not a right construction of 
s.'22 of Bengal Act VIII of 1869 to say that the 
landlord may not put another tenant into possession 
without the formality of a suit. S. 6 of Bengal Act 
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EIGHT OF OCCUPANCY— con/f««frf 

2 LOSS OR FORFEITUEl- OF RIGHl 

— continued 

VIII of 186'^ expressly lin its dnration of o cupwcy 
right by the words so loi g as he pajs the rent 
payable on account of the same * and distinct abiut 
donment and cessation to pay rent disentitle the 
tenant from enforcing the rights which he may have 
preiirnsly enjoyed GoiAM An A dnddl t Golap 
S oOVDEBT DO»SEE 

[I Ii E , 8 Calc , 612 10 C U E , 499 

125 — — Land submerged 

for long period — Mhere laud held by tenants with 
rights of occupancy was completely submerged for a 
number of jiara and during the period of such 
submersion no rent was paid by the tenants — Held 
that the tenants had by non payment of lent dnnng 
the period of submersion foifcited thtir rights of 
occunarev Heui-atk Dctt t A snopn ‘^indah 
^ ^ [I I. E, 4 Calc, 894 


EIGHT OP OCCUPANCY-cos^nwei 
2 LOSS OR FORFEITURE OF RIGHT 
— co»<i»uerf 

of the land Narendra '^arainliog Cho cdhry \ 
Jsl an Chandra *-en 13 Ji L E 274 anl iZaiji 
Chandr " '* 

22 If 


ser r 

referred to 
StBDAIt 


128 JDtspossesston — 

Beng Act TUIoflBGB s 6~S»it fer potsestten 

of land Where a raiyat had been in possession of 

land but lad been dispossessed and for some 'cars 
prerjoua to suit had failed to pay teat— Held that 
at the time of the institution of a suit for recoi cry 
of possessicn he had no subsisting title and coase 
nuently his suit must fail Hem Choudba Ciiotv 
BHABI i Chakd Abund I I* E , 12 C«Ic , 116 


IS cone and cannot Bubse<]uentiy bereiniu i auua 1 
GOMM. Kobk . 

128 .Setting nip adverse title— 

Torfeiture of right of occupaneg— Denial of title — 
Qtt^«_ITndcr what circumstances may a person 
havin'’ a right of occnpancy forfeit it bj setting up 
an adverse title ? Ukbopoobka Dossee r Padiia 
M oHtrv Patteo ''# . 19 W E., 95 

129 Effect of dental 

of title on iennnfe TigHs—1\e settingup of a 
hostile title against the zamindar bj a tenant under 
a uottah foiud to be fraudulent amo nts to a dis 
claimer and forfeiture of all ngbts of ocenpanej to 
which the tenant might have been entitled lad he 
set up bis title under s G Act X S'***. 

Beg r MurnTiBBAsr 2W E., ActX, 2 

130 Assertion of transferable 


SRlSniEEDHtTR BiSWAS t JltrOAIT 

I L E, 9 Calc, 648 
Surrender to landlord — 


the tenant to tl c right of occupancy for the purpose 
of cultivat ou until default in the payment of the 
stipulated rent or surrender to the landlord m u riting 
and the right of the tenant is assignable as a mort 
pj^ie security A verbal surren kr by the tenant to 
the Ian llord after the ass gnment was known to the 
landlord cannot be relied oi as rendering the assign 
ment lod VESKATABAMANiEr r Avavda Chettt 
| 5 Mad, 120 

132 Delay in applying for pot 

tab from Government Occupancu rai jat tn 
Assam — An occupancy raiyat lo Assam do 8 not for 
fcit bis right to a pottah from Government bj not 
applying for it so soon as another who was not m 
possessicn of the land Moea Rasba v Bbew 
Babba 17 W B.168 

133 Default in pajnng assess 

ment of revenue — Bomlov Land .^ereans Act 
(Bon Act t of 1S7QJ ss Bland 153— Payment 
of assessment Ig anotler — Effect of order of Collee 
tor tranffernno lands into name rf person paying 
assessment — An order made b\ a Collector remoi ing 
A 8 lands from bis khata and transferring them to 
jfa khata on the ground that A had allowed the 
assessment thereof to fall into arrears and that B 
had paid the assessment does not by itself amount to 
forfeiture of interest m the lands Biiatt r 
Habi > I D E , 20 Eom , 747 


134 Khoti tenure -iforfaaye hg 

regtslered occupant — '•ale i» eiecu ton of decree on 
mortgage — Sx it for possession h/ astxanee of pur^ 
claserat stch sale Bomlag Land Perenxe Act, 
ss S6, iS't — One B the re istered occupant of 
certain la'^ds situate in a khoti village, mortgaged 


havi ganglitof occupancy is net liable to eject 
3\ breanse he has 

ands and sold 
■ up possess on 


I taken possession of the land in 1878 and that the 
occnpancy had been dee nred forfeited by tl e 
revenue authoritus m August 1837, un Icr ss 8G and 
153 of the 1 ombay Land Revenne Code (Bombav 
Act X of 1879 In 188S the plaintiff broa-’ht this 
TOit to recover the lands The lower Court 1 cl 1 tliat 
the defendant bv accepting rent from the mortgagee 
was proved to have ‘coaseated to the iiortga-’C and 
its necessary co-sequcnccs ” On appeal to the High 
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BIGHT OP OCCUPAHCY— coHijnwerf. 


Court,— HeW, reversing the decree of lower Court, 
that the plaintiff, on the strength of his purchase 
from P in 18^7, had no right to eject the defendant. 
PuEUSHOTTAM Vaman Sojiait r, Eashidas Jet- 
ohaedshet . . . I. Ij. B., 17 Bom.j 677 

3. TRANSFER OF RIGHT. 

135. BTature of riglit as to trans- 

ferability — Censenf of zamindar to transfer. — A 
right of occupancy is not transferable irrespective of 
the consent or otherwise of the zamindar. Burl 
Singh v. Mueat Singh 13 B. L. E., 284 note 

S. C. Bootee Singh v. Mooeht Singh 

f20 W. B., 478 

136. — Bigbt of transferee against 

zamindar — Consent of zamindar.- -A. transfer of 
a mere right of occupancy gives no title to the trans- 
feree against the zamindar. Dhega Sukdaei v. 
Beinhabun Chhndea Sieoae Choivdet 

[2 E. B. B., Ap„ 37 : 11 W. B. 162 

137. Power of transfer— Consent 

of landlord — Act X of 1859, s. 6 — Transferable 
tenure — A tenure not originally transferable 
without the consent of the landlord does not become 
so merely because the tenant has ( htained a right of 
occupancy under s. 6 , Act X of 185H. Quare per 
Peacock, C.J".— Whether a right of occupancy 
gained under s. 6 , Act X of 1859, is necessarily 
heritable. Ajcodhia Peesad r. EMAMBA^DI Beghsi 

[B. L. B., Sup. Vol., 725 
2 Ind. Jur., B . S., 192 : TW. E., 528 

138. night of Zamin- 

dar as against transferee — Mesne profits. — A right 
of occupancy which is not transferable is merely' 
a right on the part of the person entitled to it to 
occupy and till the soil, either by himself or by per- 
sons dependent on or subordinate to him, e.g. his 
servants, lessees, or licensees. Therefore, where a 
non-transferable right of occupancy was transfen-ed, 
and the transferee was in actual possession of the 
soil, tilling and using it for his own benefit. Held 
that the zamindar had a right of suit against the 
transferee to recover possession of the land. He w'as 
also entitled to recover as damages so much of the 
zamindar’s rents and profits as the defendant had, 
while in possession, been the means of preventing the 
zamindar from receiAing. SoHOnwA ■ 71 . Smith 

[12 B. L. B., 82 : 20 W. E., 139 

139. Right 0 f heir 

of person teith right of occupancy. — The heir of a 
person with a restricted right of occupancy, though 
not competent to transfer that right out and out by 
sale, may make for sale such arrangements as he 
thinks fit for the cultivation and management of 
the tenure. Mohanttni) Baneejee v. Shushee 
Sheehue Chatteejee . . 20 W. B., 132 

140, ^ Teng. Act VIII 

of 1869, s. 6, Occupancy rightMnder — Sale in execu- 
tion of decree — Gift, — The right of occupancy 


BIGHT OP OCCUPAHCY— . 

3. TRANSFER OF niGWf— continued. 

acquired by a cultivating raiyat under s. 6 of Bengal 
Act VIII of 1869 cannot be transferred either by a 
voluntary sale or gift, or by a sale in execution of a 
decree. DavaekaNath SIiSsee v. Hheeish Chen- 
dee . I. L. B,, 4 Calc., 925 : 4 C. L. B.,'130 

141. Bigbt of transferee — Pur- 

chaser at sale in execution of decree. — The sale of a 
jote in execution of a decree against the jotedar does 
not prove it to be transferable, nor does the purchaser 
acquire a right of occupancy by his purchase Avhere 
the right is not dependent on custom, but is a mere 
creature of the rent law. Keipa Nath Chakee v. 
Dtaii Chand Pab . . 22 W. B., 169 

142. — Customary right of trans- 

fer — Tenure oflchodkast raiyat. — There is nothing 
unreasonable in the custom by which the tenure of a 
khodkast luiyat, who has built a pucca house on his 
land, and has acquired a rinht of occupancy under 
s. 6, Act X of 1859, is transferable. Chhndee 
CooMAE Rovr. Kadeemone'e Dossee 

[7W. B., 247 

143 . Custom or usage, Hature 

of evidence to prove — Bengal Tenancy Act 
(VIII of 1SS5J, s. 183, III. (If.—Tsi suits by a 
landlord for ejectment of purchasers from raiyats 
having only a right of occupancy, on the ground that 
the holdings of such raiyats were not transferable 
without the landlord’s consent, the defendants plea- 
ded custom or usage in su1)port of the transfers. 
Questions arose as to the character of the usage 
requbed to be proved in such cases and the nature 
of the evidence required to prove the usage. In 
second appeal the High Court, (l) upon a review 
of the previous law on the subject, held that, how- 
ever the law may have been previously declared, as 
it is now expressed in the Bengal Tenancy Act, 
8. 183, 111. 1, a transfer in accordance with usage 
is A'alid even without the consent of the landlord. 
(2) After applying the principles laid down by the 
Pifvy Council as regards evidence of mercantile 
usage in the case of Juggomohun Ghose v. Manich 
Chand, 7 Afoore’s J. A., 268, — Held that it would 
be necessary in these cases either to prove the ex- 
istence of the usage on the landlord’s estate or 
that it is so prevalent in the neighbourhood that it 
can reasonably be presumed to exist on that estate. 
The finding of the lower Appellate Court on’ the 
existence of the usage being founded on irrelevant 
matters, the case was remanded for re-trial. PABAK- 
DHAEi Rai V. Manners . I. L. B., 23 Calc., 179 

144. Custom or usage — Bengal 

Tenancy Act (VIII of 1885). ss. 183 and 178, 
sub-s.\(3), cl. (d) — Local usage — Bvidence to prove 
usage — ^Evidence Act (I of 1872), ss. 42 and 48— 
Judgment as to transferability of tenures in ad- 
joining villages . — In a suit by the landlords to avoid 
the sale of an occupancy holding in their mouzah and 
eject the purchaser thereof, one of the questions was 
as to the existence of a custom or usage under AA'hich 
the raiyat was entitled to sell such a holding. 

with reference to the expressions '' custom or usage - 


2. LOSS OR FORFEITURE OF RIGHT 

„ — concluded. 
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iQ B 183 and “local usage” m 'cl (J), 8ul)s.(8), 
of 8 178 of tte Bengal Tenancy Act (VIII of 

lgg5) (l)Thenord “usage” would include what the 

people arc non or recently in the habit of doing in a 
particular place (2) In deciding on the evidence of 
such a custom or usage, regard should be had to b 48 
of the Indian Evidence Act (I of 1872) (3) A ludg* 

ment of the High Court as to the transferability 
of similar tenures in an adjoining village of the 
same pergunnah is admissible as evidence of such 
usage under s 42 of the Fiidencc Act Daioxish 
V OttzrrrEB Habsaik I Ij R , 23 Calc , 427 


In the same case after remand it was held that, 
to establish that occupancy holdings are transfer- 
able in accordance with local usage it is necessarr to 
adduce evidence of purchases or transfer by persot s 
other than the landlords made with the Lnowledgebut 
without the consent of the latter and to which no 
obiec ion w as made by the latter The words 
“custom” and “usage” arc not synonjuions terms, 
and the same kind of evidence as wcnld be required 
to prove a custom is not necessary when the existence 
of a local usage is in question A long period of time 
must elapse, before a custom in respect of the 
trai sferabihty of occupancy holdings can grow up 
but this IS not the case with regard to the growth of 
usage m respect of the matter The “usage to 
whi h 88 178 a d 183 refer le not restricted to a 
usage existing at the time of the piasiug of the Act, 
hut it includes usage which may hav e fubsequently 
grownup DAiGLisno Oozatpe^Hos^w^ 


145 —Trantf«rah%ltt^ 

of Tight— Bengal Tenancy Jet (T'JJI of 1S85), 
u 65 and 73— In the absence of custom or lo(»l 
‘ ” which the 


RIGHT OF OCCUPANCY— co»/i«Kecf 
8 TEAESFEE OF EIGHT— con^tnuerf 
147. Sale of an occei* 

panetf holding not iransferahle hy cu»iom i» execu’ 
tton of a decree for arrears of rent oiiatned hy 
tome of seural co sharer landlords — Hffect ofsv>.h 
a sale — Bengal Tenancif Act (Till of 1885), 
tt 65 and 188 — A decree for rent obtained by some 
of certain co sharer landlords and not by the whole 
body of them is not a decree under the Bengal 
Tenancy Act Frem Chand Nuskar v lUoTcshoda 
Debt, 1 L It , Id Calc , 201, and Jvgolundhu 
FaltueJe\ Jadu Qhote Alkusht I L B, 15 Calc, 
47, referred to An occupancy holding which is not 
transferable by custom, as also the interest of the 
judgment debtor in the said holding, are not sale- 
able in execntion of such a decree Btram Alt 
Shatk Shtkdor v Oopt Kanih Skaha, I L R ,24 
Calc S55 referred to Ddeoa CnABAS Mandai t 
Kah Prasanna Saeear I. li R , 26 Calc , 727 
[3 C W. N , 688 

148 Sale of occupancy-holding 

in execution of decree for rent by one of 
several joint landlords Bengal Tenancy Act 
(VIII gf 1BS5), Ch SIIV, and ts 65, 188— 
Jrrears of rent of separate share— Execution of 
decree for rent— Joint landlords— Iransferahility 
of occupaney holding— Beng Act Jill of I860, 
j . ‘7 J . -n^^ni of saleaile 

^p«re^««r — 
, mplate or pro- 

vide tor tfie sail ui a nuiuiu^ 


latllOtl 01 n a u 

A.I « . 355 

1 C. W N . 380 

^40 Bengal Tenancy 

Act (VIII ofl8S5), ss 178, 183— Evidence Act (J 
of 1782) s 48 — Admissibility of opinion as to 
of cmiom «<■ tbi, •«>* ‘J" 

pkmtifE., by '■'‘“'i o* P”*'" •'“Is™"*”, roagbtto 
obtain khas possession of certlin jote lands which 
purported to have been conveyed hy_^t|he 
the first e 
dants, alt 
village r 

rights , 

ss 178, 
not n ce« 

Se^bf'pemons who were in a position to know 
of the existence of a custem or usage in their lecality 
were admissible under s 48 of the Evidence Act 
Ealghsh V. Ovzttffer Ilossatn, I. L B, 23 Calc. 
497 ft Bowed SABlATUXXAn Sabeae 1 PbawEath 
ifANM. . • • I. L. B., 28 Calc., 184 


joint landlords for the share of the rent separately due 
to him, the purchaser acquires nothing by his pur- 
chase, the judgment debtor hav ing no saleable interest 
ID the bolding Bent Jladiub Roy v JaA Ah 
Sircar, I L.ti,17 Ca/c , 390, followed Jawadul 
Sug V. Ram Das Saha, I i. R , 24 Calc , 143, dis- 
tinguished Bhttam Alt SAatl Shikdar v Oopi 
Eanth ShaZa, I L R , 24 Calc, 355, and Uari 
Charn Bose y Runjit Singh,I L R, 25 Calc, 917 
note, referred to. Sadaqab Sibcah r. KnisnyA 
CoMiMlNiin . . 

J40 Non transferable occu- 

pancy holding, whether saleable at the in- 
stance of one of several joint landloids- 
Bengal Tenancy Act (VllloflSSS), ss 65, 188 — 
A fractional shareholder selling a non transferable 
occupancy holding in execution of a decree which he 
obtained for his share of the rent is in no better posi- 
tion than an outsider selling the holding in execution 
of a money-decree The “decree” referred to m 
B 65 of the Bengal Tenancy Act is a decree obtained 
by all the landlords or at all events a decree o'-lmed 
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by some of tbe landlords for tbe entire rent in tbe 
presence of all. .Taeii’ r. Ram Kujtae De 

[3 C. W, H-., 747 

150. iron-transferable oeeu- 

pancy bolding, wbetber saleable — Decree for 
arrears of rent bif fractional oo-sharer . — An occu- 
pancy-bolding which is not transfei-ahle by custom or 
usage cannot be sold in execution of a decree for 
aru’eai’s of rent obtained by a fi actional co-sharer. 
Dhiram AH 8haik Shilcdar v. Gopi Kanih Saha, 
I.L.R., 2dCalc.,355 ; Durga CTiaran Ilundal v. 
iKali Drcisanna Sarl'ar, I. L. R., 26 Calc., 727 ; and 
llajed H ossein v. Raglnilar Chotedhrg, I. L. R.,27 
Calc., 187, relied on. Sita Nath Chatteejeb r. 
Atmaeam Kae . . , 4 C. "W. ir,, 571 

151 . — -Transfer to mokurari ten- 
ant — Dispossession ig landlord — Trespass. — A 
raiyat having a right of occupancy can create a 
mokurari lease, but the terms of a lease granted 
by him to a third party can only he binding as 
between thenj both. If tbe landlord dispossesses the 
sub-lessee without tbe sanction of law, he is guilty of 
trespass Dembee Shaikh v. Bissesshe Lae 

[13W.Il., 291 I 

152. Proof of transferability | 

— Custom— Special stipulation. — In order to makcla | 
right of occupancy transferable, it must be shown 
that it is so transferable according to the custom of 
that part of the country in which the tenure is situ- 
ated. "WTicrc no mention is made in a dowl of any 
right to transfer, the existence of the power to 
transfer cannot be presumed. Uenopooena Dobsia 
r. OoJtACHUEN Doss . . .18 W. R., 55 

153.. — Suithg transferee 

against zamindar for registration of name. — The 
inu'chascr of a right of cccupancy in certain land, 
suing a zamindar who has refused to register his 
name in the zamiudari sherista for the amount of 
land claimed and at a specified rent, is hound to show 
that the tcuuvc was one which could be transferred, 
and that the sale did not involve any redistribution of 
the rent. Shuekhephttee Thakoobain r. Saie- 
OOEEAH Kuan . . . .18 W. R., 607 

154 . Obligation of zamindar to 

register a transfer— ^ct A* of 1S59, s. 27 . — 

A right of occupancy is a transferable tenure, hut the 
zamindar was not bound to register the transfer under 
a. 27, Act X of 1859. Taeamohee Dossue r. 
Bjeeessue Mozcoudae . . 1 W. E., 86 

155. Finding as to transfer- 

ability— iriih right of occupancy 
to /TO».v/cr.~Alihongh it is the geiurnl rule in the 
N.-W. r. that n tenant’s holding is not transferable 
without tbe zainindar’s consent, yet the exceptions 
arc so far from rai-c (hat it is ncccssavj' in each case 
to come to a di.stinet finding on this point, and decree 
accordiimlv. Hauayet At.y r. Laie Sinoh 

' [1 P. W., Pt. II. p. 38 : Ed. 1873, 96 

156. Transfer by raiyat holding 

land for ngi'icultural purposes — Transfer Jar 
coyirersion to Ralyatshavingaright , 


RIGHT OF OCCUPANCY— continued. 

3. TRANSFER OF BIGHT— continued. 

of occupancy for agricultural purposes may by cus- 
tom have the right to transfer it to any person to 
hold for the same purpose, but that does not neces- 
sarily imply that the transferee may convert the 
land into a dwelling-house and appurtenances. Jxr- 
auT Chhndee Eor Chowdhrx v. Bshan Chhn- 
DEE Baneejee . . . 24 W. R., 220 

_ 157. Effect of transfer— 

ting^ — Right of ejectment — Siil-fenant. — ^A tenant 
having a right of occupancy does not determine it 
by snb-letting the land ; therefore, wbetber tbe lessees 
are ejected by tbe zamindar, they are entitled to 
recover possession under tbe terms of them leases. 
Jamie Gazi v. Gonexe Mhndhe 
' [13 B. L. R., 278 note : 12 W. R„ 110 

I 158. Right of zamin- 

\ dar against transferee, — If a raiyat having a right 
of occupancy transfer his right to another, his right 
is not thereby forfeited, and the zamindar has no 
right to eject the tr,xnsferee.. Gobachand Mustaei 
t\ Madan Mosan Sikdau 13 3, D. R, 279 note 

S. C. Gobachand Moostafee v, Bueoda Per- 
SHAD Moostaeee . . . IIW.R,, 194 

Dwaekanath Misbee 15. Kan AXE Siedau 

[16 W. R., Ill 

159. Sub-letting ten- 

ure Right of sui-lessee. — A right of occupancy 
under s. 6, Act X of 1859, may be acquired by a 
tenant of land sub-let by a raiyat, but not unless 
the raiyat sub-letting has himself a right of occupancy. 
The acquiring tbe right was confined to tbe special 
cases in Act X of 1859. -Tl’hcre that Act \rae held 
not to apply, there was no equitable principle on 
M’bicb a person occupying under a grant for no speci- 
fied period could acquire a right of occupancy. E AM- 
DHAN Khan v. Habadhan Paeamaniok 

[9 B. L. R., 107 note : 12 W. B., 404 . 

160. ' — — — Sub-let t i ng — 

Ac* X of 1S59, s. G. — A sued fora declaration of 
right of occupancy founded on a pottah and long pos- 
session, and alleged that be bad under-let to raiyats 
the land devised by the pottah, but that Tl had 
obtained a decree against them for rent. The lower 
Court on appeal held that A had detoi mined his 
tenancy by quitting the land. Held that A did 
not by sub-letting, transfer the right of occupancy. 
Decree reversed, and case remanded for trial on the 
merits. Haean CniJNDEn Pad v. Uukta .Sundaei 
Chowdheain 

[1 B. L. B., A. C., 81 : 10 W. R., 113 

161. Relinquiskmeiit of tenancy 

-H.-W. R. Rent Act (XVIll of 1S73), s. 9— 
Transfer . — Per TrEKEiU/, J. — A relinquishment b.v 
.m occupancy tenant of his holding ie not a “ transfer ” 
witJiiri the meaning of e. 0 of the Bent Act. LaWX 

r. NHBAN . . I. li. B,, 6 All., 103 

162. Mortgage— Act XII of ISSl, 

s. 9 Dandholder and tenant — Usufruct iiaru mort- 
gage hg occupaneg tenant— “ Transfer .” — A mort- 
gage with possession by an occupancy tenant of his 
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cultn atory holding is a “ transfer ’* within the pro 
hibition of 8 9 of the N ‘W-P Rent Act 
Ganga Din n DauEANDHAE Singh 

[I Ii R , 6 AH , 495 

163 — Act XU of mi 

(S -W P Kent Act), s 9 — J^andlord and tenant — 
Itight of occupaneg — Uean%ng of • imnafer ** — 


meaning of s 9 of the N TV' P Rent Act 1873 
Gopal Pandei V Pabsotam Dab Babbi hiATH i 
Paebat I L R , 5 All , 121 

164 Sale in execution of de 

Cree — Act XVllI of 1873, t 9 — Pe»/r*d*oa o» 
tale — ITeld (by a majority of the Pul! Bench) that 
the right of an ocoupaney tenant is transferable I y 
side in execution of decree, but only as between 
persons who ha^e become by inheritance co sharers 
m Buch right Per Stuaet, C J —That such light 
18 transferable by sale in execution of decree wiU out 
any restriction AbiAeb Pai e Udit Nabain Rsi 

[I L R , 1 All , 363 

165 T^TTrTTT C, 


AOS Bank o? Incia I L R , 1 All., 547 
Affirmed by the Pull Bench (sPA^rsiE, 7, dissenting) 
Umbao Beoam t. Lane Mobtoage Bank op India 
[L L. R , 2 All , 451 

166 Eights of tenants at a fixed 

rate— Act X rjll of 1873, s 9~Ex proprietary 
tenant — Occupancy tenant — Inheritance to nyhts 
of occupancy — Eeld that the proviso to the last 
clause of 8 9 of Act XVIII o' 1873 refersonly to the 
holdings of ex proprietary tenants and occupancy 
tenants and not to tenants at fixed rates Bhag- 
TVANTit) Rude Man Tewabi 

p Ii R,, 2 All , 146 

207 Transfer of portion of ten- 

ure — Zatnindar, Right of — Xjeetment — The exist 
enco of a custom in a particular district by^ which 


transfer the zammdar is entitled to treat the trans 
ferees as trespassers and eject them TlBruABDKD 
Thakooe V IIUTTY Ball Missee 

[I L B , 3 Calc , 474: 


RIGHT OF OCCUPANCY— 

3 TRANSFER 01 RIGHT— coa^inwcf. 
a custom jn a particular place by which such a hold 
mg IS transferable is immaterial and gu es no right to 
the transferee as against the landlord. Kuldip Sinqh 
t OlLLAKDESS ABBTJTHSOT A Co 

ILL R,, 23 Calc, 615 
4 C W N , 733 
See Chandea MonuN Mooehopadhata t Bib. 
E39WAB Chattebjee . 1 C W H , 158 

DpegaPeosad Sen r Doula Gazee 

[1 C W N , 160 
Eabil Saedae 1 Chundra hATH Xaq Chow 
diiey I L R , 20 Calc , 600 

Gozafpeb Eobsein t BABUsH 

[1 C TV N, 282 

and Ealli Nath CuiKBAVAETi i Upendba 
Chahdea Chowdhet 

p:. L R , 24 Calc ,212 1 C "W N , 163 

169 — — — Transfer of proprietary 
rights— PosAe«i£)» by conditional mortgagees — 
Sir land— Act XVIU of 1S73 — lurohase of pro 
pnetary right* by mortgagee* —The po«Be 88 ion of 
sir land by conditional mortgagees must be treated 
as the possession of the mortgagors Held accordingly 
that, where the mortgagees of certain propnetary 
rights m a mehal being m possession of such rights 
purchased the satno at an auction sale the sir Und 
included in the proprietary rights was held by the 
mor^;agor 8 at the time of the auctiou sale witbm 
the meaning of s 7 of Act XVIII of 187S andthatt 
after the sale in virtue of the proMston of that section, 
they became entitled to a r^bt of occupancy lu the 
sir land liAEEAL Rah r tVAzIB All 

[I L E , 1 All., 448 

170 Eortgnge — Ex 

proprietary tenant — Act XVlIl of 1873 * 7 — 


tjjra and the payment of Government revenue and 
being at hbertv to redeem the lauds at any time at 
the end of the month of Jaith such person could not 
resist a claim on the part of the mortgagee for pos 
session of the lands oii the ground that be had a 
right of occupancy in the lands under s 7 of Act 
Win of 1873, such section not being applicable and 
coitemjUtiiin BO I ethmg more than a mere temper 
ary tr asfer of | roprictary rights Hhaowan Singh 
o Mhbli SiNon LXj R,1AI1,469 

17L — — - — Act xriii of 

1873 «» 7, 9—Fx'‘proprietarif ienan* —The ri^ht of 
occupauev which a pmo i losini. or parting with 
the piojnetiry ii litsinam hi' acquires under s 7 
of Act Will of 1 873 in the lind luld by him as sir 
in such imhal at tue d.ite of such loss or parting is a 
Bikil Ic interest lie! I, where snth a right was sold 
by pni itt sU that it was transferable, s 9 of Act 
X\IlIofl87t n twithstaiiding IPmrao Began y, 
1, ind liorig Kje Batih <f India 1 L P iS All ,451, 
followed A deed executed by a viilaoC proprietor 
11 X 
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purporting to transfer bis share in the village includ- 
ing his sir land and o.v-proprietary right divests such 
proprietor of the ex-proprietary right conferred by 
8. 7 of Act XVIII of 1873. Maekuitdi Due r. E a3I 
Baean Eai . . . I. L. B,, 2 AIL, 735 

172. Transfer of raiyat’s interest 
— Abandonment — Forfeiture - Bang. Act FIJI of 
1869, s. 6. A mokurari mirasi pottah was granted 
in 1838 to A, who was found to have held thereunder 
as a raiyat till 59, when his right, title, and interest 
were sold in execution of a decree and purchased by 
JB, and the latter was accepted as tenant by, and 
paid rent to, the zamindar for nearly twelve years. 
The zamiudavi, being sold in 1871 for arrears of 
Government revenue, was purchased by the plaintiff, 
who gave JB notice to quit, and on his refusal brought 
the present suit to eject him. Held that the i-ight 
of occupancy which A had acquired under s. 6 of 
Bengal Act VIII of 1869 at the time of the sale to H 
was not transferable. Naeehdea Haeatan Roy 
Chottdhet V. Ishan Chendea Sen 

[13 B.L. B., B. B., 274 ; 22 W. B., 22 

See WiEsoN v. Eadha Dueaei Gope 

[2 C. W. isr., 63 

173. Abandonment — 

Status of purcliaser as regards xamindar. — A 
tenant having a right of occupancy caunot create an 
intermediate tenure between himself and the zamin- 
dar. If a raiyat not having a transefrable tenure 
quits posscssiou, makes over his interests, and gives 
over the land to a thiid person, he may be treated as 
having abandoned all rights formerly possessed by 
him in the land. When a purchaser takes possession 
of a non-transferable tenure, and interposes himself 
between the zamindar and the rsiyats on the laud, he 
thereby commits a wrorg, and the zamindar may sue 
to declare that no interest is vested in such purchaser 
or to restrain him from intafering with the collec- 
tion of rent. HrEEEHUE Mookeejee r. .Todoo- 
NATH GnosE . . . ,7 W. B., 114 

174. Fecognifion of 

transfer bg zamindar. — The conduct and acts of a 
zamindar may be such as to take a case out of the 
juuniew of the Full Bench decision in Harendra 
Harayan Roy v. Ishan Chtntdra Sen, 18 13. L. Jl., 
274 : 22 TF. B., 22, which declares that a right of occu- 
pancy is not transferable, e.g., where a zamindar has 
clearly recognized a transfer and done everything in 
his power in accepting the transferee as his tenant. 
Amekn BuKsn V. BnxEO MuNDm' 

[22 W. E., 493 

176 . H.‘W. P. Bent 

Act (XTIJI of 1S73J, s. 9 — Sale of occupancy 
rights with zaminilar's consent — Acceptance of rent 
by zomindarfrem vendees — Contract Act, ss %2, 23 — 
Fstoppcl •—Fridevee Act, ss. 113, 116. — Under a 
deed dated in 1879, the occupancy tenants of land in 
a village sold their occupancy rights, and the zamin- 
dars instituted a suit for a declaration that the sale- 
deed was invalid under s. 9 of Act XVIII of 1873 
(the E.-W, P. Eeut Act in force in 1879), and for 
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e.iectment of the vendees, who had obtained possession 
-of the land. It was found that the zamindars had 
consented to the sale to the vendees, and received 
fi-om them arrears of rent due ou the holding by the 
vendors, aud had recognized them as tenants.^ Held 
on appeal under the Letters Patent that the sale-deed 
was invalid with reference to the prox isions of ss. 2 
and 23 of the Contract Act, inasmuch as its object 
was the transfer of occupancy rights which was pro- 
hibited by s. 9 of Act XVIII of 1873. A'eW also 
that the zamindars having accepted the vendees as 
tenants and taken rent from them, a tenancy was 
thereby constituted under the rent law ; that the 
vendees u ere therefore not trespassers 5 and that 
therefore the question as to ejectment did not fall 
within the jurisdiction of the Civil Court. JniK- 
GOBI Tewaei V. Doega , I. L, B,, 7 AIL, 878 

Upholding the judgment of klAmrooD, J., in 
Deega V. Jhingttei . ^ I, L. E„ 7 All., 511 

where. OedeieIiD, J., and Mahmood, J., differed in 
opinion. 

170 . Transfei’ by one co-sliarer 

— H.- W. P. Bent Act, 1873, s. 9 — Suit by reversioner 
— Transfeiee by inlieritance.—IBe idaintiffs sued to 
set aside an usufructuary mortgage of a cultivaiory 
holding by the defendant to the other defendants, 
on the avennent that they held the same jointly with 
M’e deceased husband, and she had no right to make 
th^ mortgage. The lower Appellate Court found that 
^ the land was held separately by M’s husband, and 
that she had succeeded to its occupancy on the death 
of her son. 'Ihe suit was dismissed in special appeal 
ou the facts found and also with reference to s. 9 of 
Act XVIII of 187b. Baean-ta r. Basdeo Misser 

[7 H. W., 241 

177. - Transfer'’ of oeeupaney 

rigbt and purchase by some of sevex'al 
co-sharer landlords — Bengal Tenancy Act 
(Fill of 1885), s. 22, cl. 2— Merger — Bight of 
other co-sharer landlords to rent, -The acquisition 
of an occupancy right by a propriefor docs not, 
under sub-s. 2 of s, 22 of the Bengal Tenancy Act, 
affect the right of a co-sharer landlord to receive his 
share of the rent of the tenancy. The " third person ” 
mentioned in that sub-section includes every' person 
interested other than the transferor aud transferee. 
SiTANAxn Panda r.- Peeaeam Teipati 

[1. L. E., 21 Calc,, 869 

178 . Co-o'wmer’s purchase of 

occupancy right, Effect ot~J3engal Tenancy 
Act (Fill of 1S85J, s. 22. — There is no law wiiicli 
prevents one of several co-proprietors from holding 
the status of a tenant uudci’ the other co-i)roprictors of 
land which appertains to the common estate. The 
effect of the purchase, by otic co-owncr of land, of the 
occupancy right is not that the holding ceases to 
exist, but only the occupancy’ right which is an 
incident of the holding, Sitanath Panda v. 
Pelaram Tripati, I. L. It., 21 Calc., SCO, rcfcrrcti 
to. .Tawadue Hrq r. RAxrnAs Saha 

[I. L, B., 24 CnIo„ 14S 

1 c. w. lea 
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17 © Eflfect of purchase, by 

talukbdar, of raiyat’s holding-^Hfnffal 
Tenancy Act (VIII of JSSo^, e 2S, cl (1 ) — If a 


1 L II , 24 Calc, J43 followed Humh « 
lIi5tHA.T All . I Ii B., 2‘1 Calc , 621 

See EAST SaeAk Poddae v filAnoiiBU LatiP 

[3 O. W. N . 62 

ISO — Occupancy, IToii transfer* 

able right of — Tengnl Tenancy Act (VllI of 
16S3J,s 22 — Hffect of pncchase of non transferable 
right o/ oeeupaHcy ly « co sharer landlord ~ 
S 22 of the Bengal Tenancy Act applies only to 
occupancy ^ ’ *' 

case of a 


(ft 2 /as 
diatin* 
Kbdae 

I I . c , 473 
t4 C -W H , 660 

181 Transfer by proprietor tn 

mehal—i** proprietary tenant — Act All of 18Si 
(N W T SentActJ, ss 7, 9 —The words of s 7 
of the N W P Rent Act, ‘shall liaie a right 
of occupancy to the laud held by him as sir, ' are 
intended by operation of Uw to confer upon the 
proprietor has sold his proprietary rights in 
a mehal iiTcspective ot whether he claims it or not, 
the status of an occupancy teoaut, to whom the 
prohibition of s 9 will apply Meld therefore that 
where a proprietor in a mehal holding sir land, who 
is selling his proprietary rights at the same time 
transfers all his rights, actual icsted or contingent, 
in such sir land, such transfer is one of his right of 
occupancy in such sir land and as such is prohibited 
hy 8 9 of the b W P Rent Act GniAn Rot 
V Inhau SiNOH I'L B, 6 All, 64 

182 T ^ ‘ 

tenant 

ment of 

the Revenue Louit for the ejectment of tenants with 
a right of occupancy who have mortgaged pdrtions 


cueir uoiumgs, and the zamindir assented to the 
substitution of the mortgagees for the original tenants 
in respect of those portions of the holdinff of winch 
they had respectivelyobtamed possession it was held 
that the zamiodar could not destroy the interfft 
of the mortgagees m possession by obtaining a decree 
from the Revenue Court ousting cnly the cngmal 
tenants QouBsrHtrs' t Goeai CaA'in 

[7 IT. W,, 31 , 
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183 Validity of transfer— 

Sights of norfgagees from tenant~Lease-~“ Zur i 
ftshgv*' lease-^Aet XII of mi (X-TT F Rent 
Act) ss 8, P— The occupancy tenants of certain 
land executed a zur j peshgl lease in fai our of certain 


persons V>v wV ^ 

money, it the 

right of incy 

holding £ „nal 

rent v- _ ** 


B a ot the Rent Act should not be read as declaring 
that any occnpancy tenant maj sub let his land but 
that the scope of the proviso is hunted to tenants 
who actually occupy or cultivate land under o writ- 
ten lease, without bsung arquired a right of occa- 
pancy Sidayaiullah v Ram Mutat Rat, TVeelcly 
Notes, All 1S82, p BO, referred to iBAOl 
HnsAiH r JoEAWAit Lai; I. Ij B , 7 All , 866 

184 Suit for vteu 

ment—Act by tenant inconsutent icitA purpose for 
v.hnh land teas let—Vortgags of occvpancy 
holding ~Cance\ment of mortgage lefore for 
ejecirient—Aci XII of 1881 (2, f}' P Rent AciJ, 
« 9, 9S (b J 149 —An occupancy tenant made an 

tT,t IC 


was let, witbin the meaning of Act All of 1881 
(N W P Rent Act) b 93 (6) Meld by OiDnEin, 
J, that apart from the question whether executing 
a mortf^gp of his holding was an act within the 
iDCanmg of s 93 (i) of the Kent Act, the mortgage 
having been cancelled, there was no cause of action 
left, and the penalty sbculd net be enforced, with 
referenct to s 149 Se'd by llAmiooD, j, that 
the occupancy tenure could not be brought to an end 
except on groandj clearly provided by the law, and 
the execution of the mcr^gsge, though illegal and 
void was not "any act O' omission detrimental to the 
land* or *'iaeossis*cEt with the purpose for which 
the land was let" within the meaning of s *^3 (J) 
of the Bent Act, sad fnniisked bo grpacd lor 
ejectment. Gopal Panday r Parsotom Par, 
J L s Aiu 121, and 3 ait Ban ^mgi r 
ilarli phttr, I. X 4'“AIJ , S71, rcf e"flJ ti 
^mperlUnKOon, X— Thetennsof 8 93 l)ci±^ 
M IT. F. Bent Act apply, exempli gralta, ts ess^ 
la wt.ei laud u given to a tenant fc- p^ryesss M 
eolt.vatc 2 . and u used by hia I<r tzZIrs’ 3C 
ctser purpos*^ Mzbi Peasid r His Pixu 
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185.— ^ N.-W. P. Sent 

Act- (,XII of 1881J, s, 93 (b)— Mortgage by 
ex-proprietary tenant — Act “ inodnsistent with the 
purpose for lohich land was let" — Act Xllof 1881, 
ss. 9, 56 . — The policy of the framers of theN.-W. P. 
Eent Act (XII of IbSl) ^vas not to protect the interest 
of the purchaser of proprietary rights, but that of the 
person whose proprietary rights have been sold, and 
who has become an ex-propiietary tenant. It would 
be straining the law, as laid down in s. 93 (&) of the 
Act, to hold that a mortgage of his holding granted 
by an ex-proprietary tenant was an act “ inconsistent 
with the pxrrpose for which the land was let " within 
the meaning of that provision. The words quoted 
have reference to something which may alter the 
character of the land, or cause injury to the laud and 
thus to the landholder. In the case of a mortgage 
by an ex-proprietary tenant, the landholder would 
not be damnified by being unable, in the event of his 
rent being in arrear, to distraiii the crops grdWn upon 
the land by the so-called mortgagee, s, 56 of the Eent 
Act giving the landholder a right to distrain any 
crops growing upon the land, by whomsoever grown, 
in respect of which the avrear arises. Dehi JPrasad 
v. Sar Dayal, J. L. P., 7 All., 691, followed. 
Wajiha Bibi y. Abhman Singh, Weelcly Notes, All., 
1883, 166, referred to. Fatima Bbgam v. Hansi 

[I. L. E., 9 All., 244 

186. N.- IF. B. Eent 

Act, (XII of 1881), ss. 7,9 — Sir land — Sale of sir 
land by co-sharer — Ex-proprietary tenant . — Meld 
by Petheeam, C.J., and Steaight, Oldeieei), and 
Bkodhtjest, JJ., that the question whether the 
proprietary rights of a co-sharer in the sir of a mehal 
are distinct and separate from the proprietary rights 
in the mehal itself, so as to enable the owner of one 
share to sell and give possession of his sir alone' as 
against his co-sharers, must be determined with 
reference to the .tenure and conditions under which 
land is held in the mehal by the co-parceners, to be 
ascertained in each case. Per Petheeam, C.J., and 
Steaight and OldeieM), JJ, — In-zamindari tenures, 
in which the whole land is held and managed in 
common, a co-sharer cannot convey his right of 
occupancy in the sir as something distinct from his 
proprietary rights in the mehal. In puttidari tenures, 
in which the lands are divided and held in severalty, 
each proprietor managing his own lands, there may 
be lands which come within the classification of 
sir given in the Eent Act, but they would not seem 
to be on a different footing from any other laud held 
in severalty by a proprietor. Per Bbodhuest, J , — 
So long as a person is the sole proprietor of a mehal, 
he is not restrained by any law from effecting a sale 
of his proprietary rights in his sir land, even though 
he retains possession of the whole of the other lands of 
the mehal. Per Mahmood, J , — That the proprietary 
rights of a joint co- sharer in his sir land form an 
essential part of his rights in the mehal j that such 
proprietary rights in the sir land may be sold, but 
that the purchaser under such a sale could not obtain 
any such possession as would operate indefeasance of 
the exproprietary right in such sir land conferred by 
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s. 7 and secui-ed by s. 9 of the Eent Act. Sahib 
Earn v. Kishen Singh, Weekly Notes, All., 1882, 
p, 19; Mazari Lai v. JJgrah Eai, Weekly Notes, 
All,, 1884, p, 103; Gulab Eai v; Indra Singh, 
I. L, E,, 6 All,, 54; and Tirnial Singh v. Bhola 
Singh, Weekly Notes, All,, 1884, p, 169, referred to. 
SiTAPAL Peas AD v, Amtdii Bibi * 

[I. L. E,, 7 All., 033 

187. — Mortgage by 

conditional sale of occupancy rights to zamindar — 
Act XVIII o1 1873 (N,-W.'F, EerCt Act), s, 9- 
Act XII of 1881 (h\-W, P, Eent Ad), ss, 2, 9 , — 
The occupancy tenant of certain land, before the 
N.-IV. P. Eent Act (XII of 1881) came into force, 
mortgaged his rights to his zamindars by a deed of 
conditional sale. The zamindars sued the heirs of the 
conditional vendee for foreclosure and jxossession of 
the mortgaged property. Meld by the Full Bench 
that the terms of the judgment of the Full Hench in 
Naik Earn Singh v. Murli Mhar, 1, L, E., 4 All,, 
371, tvere directly applicable to the case, and that the 
transaction of mortgage, which was subsequently to 
become a sale, was not a transaction to which s. 2 of 
the Eent -Act applied, because the sale would not 
have effect' till after the Act came into operation. 
Mdebi Eai v, Ledei . . I. L. E., 7 All., '851 

183. — Eff'ect of trans- 

fer on occupancy right — Transfer of' trees — Act 
XII of 1881, s. 9, — The presumption of law and 
the general rule is that property in timber on a 
tenant’s holding rests in the landlord in the same way 
as, and to no less an extent than, the property in the 
soil itself. Fagueer Soonar v. Khuderun, 2 N. 'W., 
251 ; AJudhia Nath v. Sital, I. L, E,, 3 All., 567 ; 
Abdool Eohomon v. Maiaram JBashde, W. E., 1864, 
367; Etillonji' Fdulji Shet v. Collector of Tanna, 
11 3Ioore’s I, A,, 295, referred to. ATeW therefore, 
where an occupancy tenant transferred his holding, 
that the transfer was not only invalid in respect of 
the holding, but in respect also of the trees on the . 
holding. Where mn occupancy tenant, under the 
impression that he was a tenant at fixed rates, sold 
his holding, and the landholder sued the 'tenant and 
his vendee to set aside the transfer as contrary to law-, 
and for possession of the holding, — Meld that the 
transfer could not be'treated as a relinquishment by' 
the tenant of the holding to the landholder, and that 
the proper decree to make was that the transfer 
should be cancelled, that the plaintiff was entitled to 
ejectUhe vendee from the land, but the plaintiff was 
not entitled to take the holding from the vendor. 
Kasim Mi ah v, Banda Husain ' - 

*[I.Ij. E., 5 ail, 616 

189. ^ Inquiry as to 

validity, — When a raiyat alleges a mokurari right 
by purchase, the nature of his vendor’s title ought to 
be inquired into, and whether it was or was U'.d trans- 
ferable. Gobind Chunder Mozumdab D. I'lSSOM- 
bhubeee Dossee. Eam Chundee Mitteb 0. 
Eamzaneb Bebee . . 2 W. E., Act X, 4 

Banee Madhub Baneejeb V, .Tot Kishen Moo- 
KEBJEE .... 4 W. E., Act X/16 
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190 — — Transfe often 

vre — Ejectment of transferee — Where a teaur^has 
been transferred by the tenant and it ii foim I that 
the transfer was invalid the zamindar la entitled 
to eject the transferee, and look to the former tenant 
for his rent Sttddte Puriha i Boibtcb Pdrira 

[12 B L R , 84 note 15 W R , 281 

191 ■ Suttfor rejfisfra^ 


for registration of his osvn name m the landlords 
serishta by expunging that of his vendor A declara* 
tion that the transferee, and not the old tenant, is 
reaponsiUe for the rent of the holding cannot be 
obtained without service of notice as j rescribed by 
s 73 of the Act Ambika PERanAD c CnowDnftv 
Keshri Sabai I X( R , 24 Calc , 642 

See KDinip‘SnTQn c Giu'indebs abduthnot 
& Co and MoTiLAh SiBOh i OuiBAti 

[I L B,,26 Calc, 616 
3 C W IT,19 

and contra Abakda Kcuar I^aseaq t Habi 
Dabs Haisab I Xi R , 27 Calc , 646 


RIGHT OF REPI>Y 

1 — . - . 'WitaesBcs not called for de 

fence — Where defendant’s counsel did not go into 
evidence but had not intimated his intention to call 
witnesses the plaintifi s counsel has a right to reply 
ViBABrABi CHBrrr t- appastavz Cbbtti 

[1 Mad , 375 

2 Decision on appellant's 

argumenta after hearing respondent — 
Where an appellant had been heard at length and 
the respondent heard partly in answer, and the 
Court cime to a conclusion after research into the 
record without any new matter being brought forward 
by the respondent it was considered unnecessary to 
hear the appellant in reply Eoussbait c Nbboo 
Kisbobe Bhubeo 12 W R , 302 

3 Giving no opportunity for 

reply — Ground for sptcxal appeal — ^Wbere an 
appeal was dismissed hy the lower Appellate Court 
after hearing the respondent s pleader, without 
giving the appellant's pleader an opportunity to 
reply, the High Court on that objectiou being made 
a ground of special appeal from an order of the 
Judge refusing to grant a review on that ground, 
get csidc the order and sent the case back for re trial 
JABDIKB r Tabus’! IIobxb Sen 

[8 B L B., Ap , 44 

Distinguished in Rav KooirAa KtbUbto Dabs r 
gONAlTIN Dabs PoEAMANICK 3 0 Ii B , 23 

which was a case where, after some explanation from 
the appellant’s vakil, the Judge said he did not 
think the Munslf’s judgment errontons, whereupon 


BIGHT OF REPLY— con<in«ed 

the vakil said he wis not desirous of argung the 
case further and the Judge be-nn writing hu judsr 
ment an I refused to h ar another vakil iistrictcl 
by the appellant who came m an I aske I per nissio i 
to argue the ease 

4 Heatiae of rule ‘nisi”— 

Pracltce — On the hearing of a rule mti after cams 
had be*-a shoivn against the rule it was objected on 
counsel rising to support it that there was no ri,ht 
of reply no affidavit having been used in shoving 
cause The objection vvas overruled and a reply 
allowed BAUABUNDAEI Da 3I « RAUSARAtAN 

MtTTBB 7 B L R , Ap , 57 

5 Question of law — Con5« action 

of wtH — Ettdenee not called for defendants In a 
suit for the construction of a will a reply was 
allowed although the deiendants called no evidence 
the suit being of the nature of a special case 
JoDAD 0 Jtoah 5 B L B , 439 

8 Crown’s right of epiy — 

Jrtal of prisoners charged with disHnct offen. es in 


Abbas 2 Hyde 247 

7 XTte ofdoeumtnti 

cross examtnatton hy accused The fact that 

the accused hiB during the cioss examination of the 
witnesses for the prosecution used certain docu« 
meuts and that such documents havevbecn put m 
as evtde ce on bis behalf does not entitle the pro 
eecutor to the right of reply* if when asked upon the 
close of the case for the prosecution whether he 
means to adduce evilenee theacciaed says that 
he does not Queen Eubrxss v Obebs Ciiunber 
Banbrjbe I L R , 10 Calc , 1024 

8 - — - P ractic e — E p i 

dence — Witness called hy Court — Tendering Kit 
«es*cJ/or cross examtnaivon — CriTOvnal Procedure 
Code (Act S of 18S2J ss SSD 540— The tivmg 
of any documentary evidence bv an accused person, 
dating the cross examination of the witnesses for 
the prosecution and before be is asked under s 2SJ 
if he means to adduce evidence does not give a 
right of reply to the prosecution Queen Empress 
T Ohes Chunder Banerjee I L E, 10 Calc 1024, 
followed EmpbesB oe India r Kaxipbosonno 
DOBS L L B , 14 Calc , 246 

0 — - — — Criminal Pfc- 

eedure Code s 2SD — llberc documentary evidence 
was put in hy the accused during the case for the 
Crown and before cxaminat on of the accused —Held 
under s 2B9 of ibc Code of Cnmmal Procedure 
that the Crown had the right of reply Queen- 
Empress v Qrees Chunder Banerjee I L it 10 
Calc 10S4 dissented from Queen FiiBhEBS v 

VEBSATiBATin . I L R , 11 Mod , 339 

10 Praeiie e — Crt- 

mtnal Procedure Cede (Act T of 1SS2), s 2S9 — 
The putting in, as evidence on L s behalf, of any 
documentary evidence by an accused person during 
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the cross-examination of the witnesses for the prose- 
cution and before he is asked under s. 289 if he 
means to adduce evidence, does not give the prosecu- 
tion a right to reply. Empress v. Kaliprossonno 
Doss, I. L. S„ 14 Calc., 245, followed. Queen- 
Empress V. Venhatapattii, I, L. E., 11 Mad., 339, 
dissented from. Qtjeen-Bmpeess v. Soiomon 

[I. Ii. E., 17 Gale., 930 

11. ; Witnesses not 

Called j^or defence — Reply hy prosecutoi — Crimi- 
nal Procedure Code ( Act X of 1882), ss. 239, 292. 
— At the close of the evidence for the prosecution, 
the attorney for the defence, in answer to the J udge, 
stated that he meant to call witnesses. • The Court 
then adjourned, and on the following day the 
attorney stated that, on re-consideration, he did not 
intend to call witnesses. The Judge allowed the 
prosecutor to reply. Seld that, though the strict 
interpretation of ss. 289 and 292 of the Criminal 
Procedure Code would -warrant this course, it was 
never meant by the Legislature that the prosecutor 
should have a reply when no witnesses are called for 
the defence, the object of the law being evidently to 
let each side have an opportunity of commenting on 
the evidence of the other, and not to give an 
additional advantage to the prosecutor in such a case 
as the present. Hueey Chuen CHTTCKBEB-niTY v. 
Emeeess . 

[I. L. E., 10 Calc., 140 : 13 C. L. E., 358 

12. Documents put in 

evidence on behalf of accused duriny cross-examin- 
ation of ^vihiesses for prosecution — No witnesses- 
called for defence — Criminal Procedure Code (Act 
X of 1882), s. 292 — Practice,— The fact that 
during the cioss-examinntion of witnesses for the 
prosecution documents are put in evidence on behalf 
of the accused docs not give the prosecution the 
right of reply if no witnesses arc called for the 
defence. Queen-Empeess v. Keishitaji Babueat 
Bubeli. . . . I. L. E., 14 Bom., 436 

13. -Cr i m inal Pro- 

cedure Code, ss. 239, 292 — Adducing evidence for 
the defence — Documents produced for cross-examina- 
tion of Crown witness — Practice.— ln a trial before 
a High Court or a Court of Session, evidence for the 
defence cannot be adduced until the close of the case 
for the prosecution ; but counsel for the defence may, 
while a witness for the Crown is under crnss-cxamiiin- 
tion, put documents to him, aud if in so doing 
counsel reads or cause- to be read to the Court such 
documents, lie thereby impliedly undertakes to put 
those documents in ns evidence at the proper time. 
When such documents as aforesaid are filed in Court 
as evidence, or any other documentary evidence is 
put in by the defence, the defence has “adduced 
evidence ” withiii the meaning of ss. 2S9 et seg. of 
the Code of Criminal Procedure, so as to give the pro- 
seentinn a right of reply, though no witnesses may be 
e-allc<l for the defence. In a trial at the Criminal Ses- 
sions of the High Court during the cross-examination 
of one- of the witnesses for the Crown, counsel for the 
defence put certain documents to ^hc witness, and 
these were road to the Court and jury and marked as 
exhibits as evidence for the defence, and were filed 
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with the recch’d in the same way as the evidence for 
the prosecution had heeu marked and filed. During 
the cross-examination of the next witness a similar 
course was pursued, aud, after the cross-examination 
had continued for, some time, counsel for the defence 
applied to the Court for a ruling as to whether 
the fact of documents having been used during 
cross-examination in the manner above stated would, 
under s. 292 of the Code of Criminal. Procedure, 
entitle the Crown to a reply, in the event of the 
accused not calling witnesses. Seld that although, 
as a matter of order, such a question would be better 
raised either when the first document intended to be 
used in this way was put to a witness or when 
the accused was asked if he meant to adduce 
evidence, yef there was nothing in the Code of 
Criminal Procedure to prevent the Court from 
deciding' the question at any other stage, and that, 
under the special circumstances of the case, it might 
be considered then., p[eld also that the use of the 
documents in the manner above 'stated gave the pro- 
secution a right of reply. Queen-Empress v. Qrees 
Ckunder Panerjee, I. L. R., 10 Calc., 1024; Em- 
press of India v. Xaliprosonno Doss, J. L, R,, 14 
Calc., 245 ; Queen-Empress v. Solomon, I, L, R,, 17 
Calc., 930 ; and Queen-Empress v. Krishnaji 
Raburav Bulell, I. L R , 14 Rom., 430, dissented 
from. QoEEN-EilPEESS t>. Haxpield 

[I. L.E., 14 AU., 212 

14. — Several persons 

tried jointly — Right of reply where one of several 
accused calls witnesses and the others do not — Cri- 
minal Procedure Code (1882), ss. 280, 290, avid 
292. — ^Where one of several accused persons tried 
jointly calls, witnesses at the trial, but the other’ 
accused call no witnesses, they must, under s. 290 of 
the Criminal Piocedure Code, all follow, oue .another 
in their defence, and the prospution has, under 
s. 292, the right of reply on the whole case. Queen- 
Empeess V. Sabananb Naeapan 

[I, Ij. E., 18 Bom., 804 

16. • Tender of docu- 

ment to witness for Crown in cross-examination — 
Criminal Procedure Code (1882), s. 292, — The 
action ,of the defence, during the cross-examination 
of a witness for the Ci'own, in tendering a document 
to such witness and using the same as evidence for 
the defence was held to entitle the Crown to reply 
under s. 292 of the Code of Criminal Procedure. 
QuEEN-ExirnEss r. Moss I. L. E., 16 All., 88 


EIGHT OP SUIT. 

Col. 

1. iNiEEEST TO SurroEX Eight . . 7927 

2. Accettal OF Eight . . 7934 

3. Shetivab of Eight . . . 7937 

4. Suit beouoht ik two Couets . 7939 

5. Acts done in Exeecise of Sove- 

EEIGN Powees .... 79-10 

C. Attachment, Suit to set aside . 7912 
7. Awaeds, Suits conceening . . 7942 



( ) 


DIGEST OP CASES. 


HIGHT OP SXriT~conii«tt£rf. 

Cd 

8 Bov‘jn>AitiES 7944 

9 Bdudino, Suit to Restbiin , . 7944 

10 Caste Questions . 7946 

11 CesB . .... 794S 

12. ChABITIEb aed Texjstb , . . 7948 

13 Claim to Attached Pbotertt . 79f>7 

14 Compensation- . . . 7S)68 

15 Contracts AND Agbeements 7968 

16 Co-sharers . . 7974 

17 Costs . 7D76 

18 Customary Rights . . 79<7 

10 Debtor and Creditor . . . 7979 

20 Decrees . . 7979 

21 Dignities , 7981 

22 Doctors’ Pees , . 7935 

23 Documents, Loss or Destruction 

OR . 7985 

24 Easements ... . 7986 

26. END0^mENT8, Surra REtAriNO TO 7937 

26 Enhancement, Notice of . 7989 

27 Execution of Decree 7989 

28 Ferry, Suit relating to 7994 | 

29. Fraud . . . 7995 

80 Fresh Suits . . 7996 

81. Goterhmem Scnooi, Suit for Bt 

NEFirop 7999 

32 IDOXS, Suns CONCERNING . 7999 

33 Income Tax . . . 799J 

34 Injuries by Befresentatites op 

Deceased . £000 

So. 2a/usr to EyjoxjssifT Of Psopebtt SO^'O 
36. InsOliekcy . . . 8003 

37 Instigating Proceedings, Suit fob 8002 
88 IMEEEST, Suits for . 8002 

39 Intestacy ... . 8003 

10. Joint Bight. . . . 8003 

41 Judicial Officers, Suits againot . 8004 

42 Ki^>o OF OuDH, Suit against 6005 

43 Landlord and Tenant, Suits 

CONCERNING .... 80G5 

44 Loss OP Service . 6007 

45 Maintenance . . 8007 

46 Mesne Profits . 6007 

47. Miseepbesentation 8008 

48 Monet Advanced to Guardian fob 

Minor . . 8009 

49 Monet Had AND Received . . 6010 

60. Money Lent . . SOlO 
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RIGHT OP SUIT — continued. 

Col. 

51 Money Paid . . . goil 

52 Municipal Officers, Suits against 8011 

53 Obstruction to Public Highway . £013 

54 Office or Emolument 8017 

55. Official Assignee 8024 

66 Orders Suits to set aside . 6024 

67 Possession, Suits for . 8026 

58 Privacy, Invasion op 8028 

59 Property at Disposal o? Govern 

MENT . . 8029 

^ 60 Public or Private Bights , 8029 

6i Public Worship, Suits seoabdinq 

Right of . . 8029 

6; Registration of Name 8030 

63 Resumption, Suit fob Unlawful SOy, 

64 Revenue, Sale tor ARbsabs of 8031 

65 Beibnde, Suit FOR Arbeass OF 8032 

66 Road and other Cesses, Sale fob 

Abbeabs of . . 8032 

67 Sale is Execution of Decree 8033 

C8 Ship, Sale of 8041 

C9 SUBSCRIFXIONS, SUITS FOB . £043 

70. TAX . . 8042 

71 Torts 8042 

72 Witness . 8044 

See Act I\ of 1647 16 B. L. B , 40 

[1. li E., 4 Calo , 103 

See Act XIII of 18S9 2 Mad , 427 

See Act of 1863 2 N W , 420 

[4N ■W.,165 
LL E.,2Mad., 107 
I.HE,7CaIc,7e7 
I. li B., 9 Calc., 133 
I.L E., 19 Mad., 806 

See Cases under Assignment of Chose 
IN Action 

See Cases under Benami Transaction 
—Certified Purchasebs. 

See Benami Tbansaction— General 
Cases 25 W. E., 632 

[3 C. L E , 9 
I. Ii. E., 21 Mad., 30, 231 
LIj E,, 22 Bom, 820 
I. L. E., 18 Mad , 409 
I. L. E., 23 Calc , 460, 862, 062 note 
I.I,.E,27 Calc., 231 

Cases under Certificate of Ad- 
MrnsTBATiov— B ight to Sue or Exe- 
cute Decree without Certificate 

See Cases under Civil Procedure Code 
s 211 
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DIGEST OF CASES. 
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BIGHT OB SVlT—continued. 

See E.vx>oTrM:ENT I. L. B., 3-Calc., 563 

[2 C. L. B., 128 

3 C. L. B., 112 
1. 1,. B,, 9 Bom., 169 
I. L. B„ 14Mad., 1 

See Eisheby, Eight oe. 

[L Ii. B., 2 Bom., 19 

See Cases hnheb Hesdh Laiv- - Eetee- 

SIOHEES — POTTEBS OE EETEESIOHEBS, 
ETC.— Who 3UY she. 

See Cases hndee Jheisdiction oe Crra. 
COHET. 

See Cases hnhee Paeties— Shits bt sohe 
OE A Class as' Reeeesektatites oe 
Class. 

> 

1, IKTEEEST TO SUPPORT EIGHT. 

2 . Party without right or in- 

terest in subject-matter of suit. — A party must 
sTiow due riplit or interest in the subject-matter of the 
suit to entitle him to comi lain of any acts injurious 
thereto, and a mere stranger without interest cannot 
maintain any suit. Chhitdhh v. Taltb Alt 

[2H.W.,41 

Bheehhaeee Singh t\ Kishen Peeshad Singh 

[15 W. E., 108 

3 ^ Want of interest in suit — 

Procedure in appeal— Stay of proceedings on appli- 
cation-— High Court will not, on the application 
of the defendant, stay all proceedings in the appeal, 
on the ground that the plaintiff has no interest in the 
suit, that being a question which can more properly 
be raised in the suit or appeal itself. In the 
ilATTER OE THE PETITION OE KHODEJOONISSA 

[7 W.B.,488 

3 ^ Bight to expose fraud in 

Court — Evasion of order for guardians of minor 
to account. — VihcTC a gross fraud is being practised 
on a Court, with the object of evading an order which 
the Court lias made directing a minor’s guardians to 
account, any person who appears before the Court and 
exposes the fraud, undertaking also to prove it, has a 
locus standi In Court, and has a right to be heard. 
Hossein Ali Khan r. Bhekut Ali 

[10 W. B., 372 

4 ^ S^t on covenant by pur- 

ehasev. — Held that the plaintiff had no right to sue 
for the enforcement of the promise made in favour of 
the person from whom she bought, who did not 
convey to her the right to sue npon or otherwise 
enforce it. Kishoee r. Jet Kishoee Dass 

[3 Agra, 46 

5 , Ijy male members of 

family — Insult to tromen. — Held that male mcm- 
bers of a family cannot sue for the injui^- or insult 
which they have sustained indirectly in consequence 
of ill-treatment of certain female members of the 
family, and that, if there was any remedy by suit for 
such grievance or dishonour, it was open to the 
women '^htmFclvrs, and not to the plaintiffs. OoPAi 
r.BnowANEEPEESHAP . . 1 Agra, 284 


BIGHT OB SVlT~eorttinued. 

1. INTEREST TO SUPPORT RIGHT- contivned. 

6. Suit to have trust fund paid 

into Court — Suit quia timet — Want of title or 
interest in plaintiff, — A suit, the sole object of which 
was to have a trust fund paid into Court, was dis- 
missed on the ground that the plaintiff had no actual 
title to any part of the fund. ' Wheu the plaintiff in 
a suit, seeking solely the payment into Court of 
a fund for the relief of poor Armenian orphans, had 
no interest except as a member of the Armenian com- 
munity, — Held that he had no such title to part of 
the fund as would support the suit. Held also that 
the consent of the defendants, the trustees of the 
fund, to the decree sought by the plaintiff would not 
justify the Court in making it. To support a bill 
quia timet, the plaintiff must have a title in possession 
or expectancy, and the property must be in danger. 
Satooe V. Satooe ... 2 Mad., 8 

7 . Interest sufficient to maintain 

suit — Suit hy representative of testator to enforce 
ehariiahle or religious trusts under will- Plaint, 
Allegations in. — ^The representatives of a testator arc 
entitled to sue for the enforcement of the due perform- 
ance of trusts created by him for religious and 
charitable purposes, and in which they arc not person- 
ally interested, but their suit will be dismissed, 
unless upon their plaint they substantially allege 
a state of circumstances which, if proved, will consti- 
tute a distinct breach of trust. Bbojomohhn Dobs 
V Hheeo Loll Doss . . 6 C. !», E., 58 

8. Sttii by wife in 

absence of husband for his share of property under 
partition-deed, — Plaintiff brought a suit to procure 
delivery to her of a share of land purchased with 
money subject to the provisions of a deed of parti- 
tion executed by her husband and the undivided 
members of his family. Plaintiff’s husband had been 
since 1854i absent in a foreign country. Held that 
the plaintiff sufficiently represented her absent and 
divided husband to enable her to sue for his share. 
Paeahmal V. Bamaswahi Chetti 2 Mad,, 365 

9 _ — Interest as Collector of reve- 

nue of Government— Suit for accretion. — A chur, 
B, formed by gradual accretion to an estate (mouzab 
B), was resumed by Government, who successively 
made temporary settlements for it with the patnidar 
of inouzah B, and finally with the zamindar. While 
the second settlement was in force, another chur 
formed, and a dispute arose between the patnidar 
of B and the patnidar of an adjoining inouzah. D, as 
to its ownership. Three suits were brought by the 
latter, claiming the second chur as an accretion tohis 
estate, in all which suits he was successful, and in 
one of which Government was a party. Govern- 
ment then sned to set aside the decrees in the 
two suits in which it was not a party, and for 
possession of the hand in dispute, and it was found 
in that suit that the land was continuous to 
chvr B, and not to mouzah D. Held that Govern- 
ment, having a right to revenue, hut not to actual 
possession, could have no locus standi ns plaintiff in 
such a suit. Mooktakehuek Dkbea r. CoiLKcron 
OE Bcewan ... 12 W. B., 204 
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EIGHT OI* SUIT — continued 
1 INTEREST TO SUPPORT EIGH I— co«<mKerf 

10 Interest of lambardar — 

Suit for Sums paid as nuzzerana before resutnpiton 
—A certaj sum was paid to Governmeiifc as nuizer- 
anm. during the existence of the maafi grant 
through a lambardar After the maafi was resumed 
anda Govornn entjummaass sseduponit thcuuzzer* 
ana continued to be paid until the interest of the 
holder of the res imed maafi was confiscated for 
rehellion and sold at aiifbtion After the confiscatioD> 
Goveinment aliened the amount to th^lamhardar 
hy deducting it from the amount of Government 
revenue paid by him Held that hy such arrange 
meat the Goiemment did lu effect convey lo him 
(lambardar) as trustee on behalf of Government such 
an interest in the estate as uo ild enable him to sue, 
and enforce such claim Zabooe Hos^'ETK t AaauD 
All 2A8ra. Pt 11,178 

11. Interest under decree— iSinf 

/or halonce due on decree — Decree for money —The 
appellant having obtained a decree for money sued 
to recover the unsatisfied balance thereof from the 
respondents, alleging that the property of the de- 
ceased judgment debtor (being one seventh s> are in 
the legacy of Ins father) was to their pcsscsaion 
He prayed that, after due inquiry , adjustment of 


a Tight to the property sued for, and consequently he 
could not maiutaiu the suit ^Ueoued Aoa Aii 
Khae V Wirow 05 Baimakand 

[L Ev,3I A, 241*28 -W 11,82 

12 . Eight of remote heir— 


LV jcv , ^ 

13 Suit by ■widow to set aside 

sale of reversioner's interest — A suit by a 
widow to set aside, the sale of a judgment debtor'g 
interest as reversioner is not maintainable SniB 
KooKWEB V bADSo SuroH . 2 Agra, 256 

14 Smt by widow as represent- 

ing husband — Hindu widow where sons arealtte 
— Discl^^imerby sons — A Hindu widow cannot sue as 
representativeof her husband wbenher sous are alne, 
cor will a petition filed by the eons m a suit brought 
by her as such representative (in which petition the 
sons state that she has always been m possc-ston of 


prior to the institution of the suit if itdidi otamonnt 
to an abstlute assignment to the widow, would not 
entitle her to sue Rau Hakkte Gossauee v 
tlEERyOHOTBS VOSSSE . 2 W, S , 49 

Janeodbb Cno'WTHBAiii V Dwabeahath Rot 
CnotrpnBT , . . , 7 "W, E., 4B5 


EIGHT OP SVIT— continued 
1 INTEREST rO SUPPORT RIGHI— cm,/, awrrf 

15 Enhancement of i ent. Suit for 

~—StyM of a Hindu wi^oio to sue for enhancement 
of rest as represei ting the esi te of the deceased 
zamtndar or as yuardinn of a minor son adopted 
to him by her — A Hindu wi low, representing a 
zamindaii interest in a mebal sued for the rent upon a 
rent paying ten 11 e at an enl anced rate She had, la 
former yeatJ adopted a son to her deceased husband 
The defendant objected throughout that his son 
(deceased in ISS-t) having been of full age in 
when this suit was brought the widow was net en- 
titled to sue at that time, be having that right 
Held that the Courts below had rightly disillovcd 
this objection There was no sufficie t evil nee to 
show that the aloptcl son had attained majority 
when this suit was brought and the plaintiff could sue 
either lu her character as wiJow of the deceased or as 
guardian of the minor adopted son SiTRJA Kam 
Acqaeta I Hemahta kuiiARi 

II L E , 20 Calc., 408 
li E , 20 I A , 25 

16 — Interest of Government after 
grant— 'S«ii to reeoitr surplus land from netyhhour^ 
tny grantees of Ooiemment loAo haie encroached 
— Where a certain quantity ofUudwas granted by 
Government to several grantees subject tothecoidi- 
tion of resnmption if the land were allowed to remain 
uncnltivated for certain years and ibis enbseqtiently 


recover possession of such surplus land was veste i in 
the other grantees and not in the Government, who had 
no remaining interegi in it except thatof resumpti u 
GoTESKiiEHT , P.AU CDABUif UisB 2 Agra, 74 

17 Suit on. behalf of deceased 

lunatic’s estate— Afouoyer appointed by Court 
of Wards — Parties — One L in December 18C7, 
undertook by a security-bond to be answerable to the 
Court* of Words for any default in the payment 
of rent which might be made hy i in performing the 
stipulation of a certain lease made to S H, described 
as manager under the Court of Wards cf the estate 
of A a lunatic, deceased, an 1 brought a suit on the 
bond against Sandhis brother HeW the defendants 
were not liable The suit was not properly framed 
The salt should have been brought as to arrears 
accruing due during the lifetime of B, by his personal 
representative i and as to arrears accruing c ue after 
B’e death by the successor of B JH, not being m 
either position, was not entitled to sue Mabomeb 
Addub Htb r Lu’ijeet Sivon 

[13 B. I, E.,Ap,X4.22 W R.,200 

35 Suit by vendor to set 

aside mortgage and decree as fraudulent 
— Specifo Belief Act, s S9 — Sale of immore 
aih property’— Corenanl by rsnefor of good 
fitle — Suit and decree on a prenous decree against 
jmrehater — Vendor and purchaser — A vendor of 
land who had covenanted with bis vendees that 
he had a gcod title, and wt o after the sale had 
no interest remaining in the property, brought a 
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EIGHT OP SHIT— 

Sec Ekbowheitc I. 3j. E., 3 Calc., 563 

[2 G. I.. E., 128 
3 C. L. E., 112 
I. Jj. E., 9 Bom., 169 
I. L. E., 14Mad., 1 

See Fisiteht, Ki&ht of. 

[I. Ii. E., 2 Bom., 19 

See Cases 'onder HiNEtr La'sv - Eeter- 

SIONERS— PO'n'ERS OP EEVEESIOKEES, 

ETC. — IVnO 3rAT STTE. 

See Cases fkder Jurisdiction op CrpiD 

Court, 

See Cases under Parties— Suits by some 

OP A CdASS AS' EEPRESENTATITES 'OP 

Class. 

y 

1. INTEEEST TO SUPPOET BIGHT. 

. 1 . Party without right or in- 

terest in subject-matter of suit.— A i)arfcy muBt 
bIiow chie riglit or interest in the subject-matter of tlie 
suit to entitle him to comjlain of any acts injurious 
thereto, and a mere stranger without interest cannot 
maintain any suit. Chundun v, Taitd Adi 

[2 N. W., 41 

BnERDRAREE SiNOn r. Kisuen Peeshad Singh 

[16 W. E„ 106 

2 . Want of interest in suit — 

Procedure in appeal— Stay of proceedings on appl{. 
ea/ton.— The High Court will not, on the application 
of the defendant, stay all proceedings in the appeal, 
on the ground that the plaintiff has no interest in the 
suit, that being a question which can more properly 
be raised in the suit or appeal itself. Ik the 
MATTER OP the PETITION OP KhODEJOOKISSA 

[7 W.E., 486 

3 ^ Eight to expose fraud in 

Court — Jilvasion of order for guardians of minor 
(o account,— VihcTO a gross fraud is being practised 
on a Court, with the object of evading an order which 
the Conrt has made directing a minor’s guardians to 
account, any person who appears before the Conrt and 
exposes the fraud, undertnhing also to prove it, has a 
locus standi in Court, and has a right to be heard. 
Hossr.iN All Khan r. Burkct Art 

[10 W. E., 372 

4 ^ Suit on covenant by pur- 

chosoP. — IMd that the plaintiff had no right to sue 
for the enforcement of the promise made in favour of 
the perron from whom she bonght, who did not 
convey to her the right to sue upon «u- otherwise 
f nforre it. Kisiionr. r. Jet Kistioee Dasb 

[3 Agrn, 46 

5. Suit by mnlo members of 

family — Insult to (romeii, — Held that male mem- 
bers of a family cannot ••ne for the injui-jj- or insult 
whlrii they have sustained iiullrecSly in coiisi-qm lire 
of iU-tnatuienl of ctrtain hmale tncml'ers of the 
family, and that, if there was nuy renndy by suit for 
such grinar.ee or dishonour, it was opi‘n to the 
voureu th<su*ilvfs, r.rsd not to the pl.air.tiffe. OoPAi 
r. Buow.sNri; PrnsnAp . . 1 Agrn, 204 


BIGHT OjP suit — continued. 

1. INTEREST TO SUPPOET EIGHT- conf/i ued. 

6 , ^Suit to Have trust fund paid 

into Court — Suit guia timet — If ant of title or 
interest in plaintiff.— -A suit, the solcobjcct of which 
•was to have a trust fund paid into Court, was dis- 
missed on the ground that the plaintiff had no actual 
title to any part of the fund. ' When the plaintift in 
a suit, seciing solely the payment info Court of 
a fund for the relief of poor Armenian orphans, had 
no interest except as a member of the Armeni.an emn- 
mnnity, — Reid that he had no such title to part of 
the fnnd as would support the suit. Reid also tliat 
the consent of the defendants, the trustees of the 
fund, to the decree sought by the plaintiff would not 
justify the Court in making if. To support a bill 
quia timet, the plaintiff must have a title in po-^sc.ssion 
or expectancy, and the property must be in danger, 
Satoor u. Satoor . .• . 2 Mad., 8 

7 , Interest sufUcientto maintain 

suit — Suit hg representative of fesfatxir to enforce 
cJiaritahle or religious trusts under n-ill- Plaint, 
Allegations in. — -Thcrcpi'cscntativcs of a testator arc 
entitled to sue for tlio enforcement of the due perform- 
ance of trusts created by him for religious and 
charitable purposes, and in which they arc not person- 
ally interested, but their .suit will be dismissed, 
unless upon their plaint they snhstautinlly allege 
a state of circumstances which, if proved, will consti- 
tute a distinct broach of trust. BROaoMOitUK Doss 
V Hurro Lore Doss . . 6 C. L. B., 68 

8. ; Suit hg wife in 

absen''!^ nf husband for his share of property under 
partition-deed. — Plaintiff brought a suit to procure 
delivery to her of a share of land purchased with 
money subject to the provisions of a deed of parti- 
tion executed by- licr linsb.aiul and the undivided 
members of his family. Plaintiff’s husband had been 
since 1854 absent in a foreign country. Reid (bat 
the plaintiff sufficiently represented her absent .and 
divided husband to enable her to sno for bis sbare. 
Patammar r. Eamaswami Cnr.TTi 2 Mach, 366 

9. — Interest as Collector of rove- 

nue of Government— Suit for accretion. — A ebur, 
B, formed by gradual accretion to an estate (mourali 
B), was resumed by Government, who success:! vefy 
made temporary settlements for it with the jwtiiidar 
of mour.ah B, and finally with (he zamindar. IVbil' 
the second settlement was in force, anotlicr cluir 
formed, and a dispute arose between the patnid.w 
of B and the patnidnr of an adjoining inouzah. .1), 

to its ownership. Three .suits were brought hy thf 
latter, claiming the second clinr as an necretion told* 
estate, in all which suits he was succc.s,sfiil,nncH!! 
one of which Govcnimc-nt wn.s a party, {io'.'irr.- 
mcnl then sued to set aside the deerres in the 
two suits in which it u'ns not n party, and fer 
po-fscssion of the hand in dispute, nuil it was foiuut 
in th.at unit th.at the land w.as co'itimio'ts t.’J 
chrr Ih and not to monz.ah I). Jfeld th.at novirn- 
nunt, having a right to rcvtmu’, but not to nrlu'.l 
pcrtscsslon, could Itave no tocut standi m nlsiritiff <" 
»nch a suit. ..MoOKT.CKESitl.'C DrnSA r, l,‘oiR»;rraR 
OP Etnm’.r.A.v , , . 12W. Ih, 204 
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EIGHT OF SUIT — continued 
1. IMEREST TO SUPPORT ElGHl-confimte*? 

10 Interest of lambardar — 

Suit for sums paid as nu zerona before resttmphou 
—A ccrtai sum was paid to Ooverament aa ixyzicr- 
anna during tbe existence of the maafi grant 
through a limbardar After tho maafi was resumed 
and a Goxcnituei tjummaassisscilupon it,thcnnzzer 
ana continued to be paid until the interest of the 
holder of the resumed maafi was confiscated for 
rebellion and sold at adbtion After the confiscation. 
Government allowed the amount to th?^lambardar 
by deducting it from the amount of Government 
revenue paid by him flefd that by such arrange 
ment the Government did in eflect convey to him 
(lambardar) as trustee on behalf of Government such 
an interest lu the estate as would enable him to sue, 
and enforce such claim Zaboob Hosseib t Asanii 
All 2 Agra, Ft II, 178 

IL Interest under decree — Suit 

for balance due on decree — Decree for money — The 
appellant having obtained a decree for money sued 
to recover the unsatisfied balance thereof from the 
respondents alleging that the property of the dc 
ceased judgment debtor (being one seventh s) are in 
the legacy of liia father) was in thnr possession 
He prayed that after due inquiry, adjustment of 
*' value of the 
night be found 
ore mentioned 
rest and costs 
the appellant 

a Tight to the property sued for, and consequently he 
could not maiutniu the suit Habovcd Aoa Aii 
Ki&Aif u Vi irow or BAtiVAKAinj 

rUE.,81 A,241-28 W.B,82 

12 Right of remote heir— Far * 

tstence of near Aeir — Dunug the exisUuce of a neat 
heir a more distant heir cannot sue BobAM Siiran 
alias BibBEN SlRGH C ISDBBJBET KOOKWAB 

[8W,R,2 

13 Suit by widow to set aside 

sale of reversioner’s interest — A suit by a 
Widow to set aside the sale of a judgment debtor’s 
interest as reversioner is not maintainable SniB 
Koonweb 0 Sadbo Swoh , 2 Agra, 256 

14 Suit by widow as represent- I 

ing husband— iTinda widow where sons are fl*te 
— Disclntn er by sons —A Hindu widow cannot sue as 
representative of her husband when her sons are alive, 
nor Will a petition filed by the eons m a suit brought 
by her as such representative (in which petition the 
sons state that she has always been in pc8se«sion of 
the property and is entitled to sue) cure the defect m 
her title H’cWalso by JIacpheesok, J”, that, in the 
absence of proof-that the widow was the next lever 
Bioner after the sons, even a disclaimer by the sons 
prior to the institution of the suit if it did i ot amount 
to an absilute assignment to the widow, would not 
entitle her to sue Rah Kabityb Qossamee v 
Meeknomotek Dossee 2 "W. R , 40 

JANHODEB CboVVTHBAIS V DWABKABAtn SoT 

CHOWDnnT .... 7 W. B., 465 


BIGHT OF SUIT— co«ttn«rd 
1 INTEREST rO SUPPORT RIGHT--co«^.n«erf. 

16 —Enhancement of i ent. Suit for 

~Stght of a Hindu i i^oio to sue for enhancement 
of rent as represe tinq the estate of the deceased 
zamtndar or as guardian of a minor son adopted 
to him by See — A Hindu widow, representing a 
zammdari interest in a mehal sued for the rent upo i a 
rent paying ten ire at an enhanced rate She had, m 
former years adopted a son to her deceased husband 
The defendant objected throigbout that ibis sou 
(deceased in 18S4) having been of full age in 18^1 
when this suit was brought the widow was not en- 
titled lo sue at that time he having that right 
Held that the C urts below had rightly d sillo ved 
this objection There was no sufficie t evibnce to 
shor that the adopted son had attained majority 
when this suit was brought and the plaintiff could sue 
either lu her character as widow of the deceased or as 
guardian of the minor adopted son Sobja Kavt 
Achaeta t Hehabta Kumaei 

[I L R,20 Calc, 408 
L E,20I A, 25 
16 — Interest of Government after 

grant— Suit to recover surplus land from neighbour- 
tng grantees of Q-oiernment who ha e encroached 
— Where a certain quantity of hu 1 was granted by 


17. — Suit on behalf ot deceased 

lunatic’s estate— ilfanayer appointed by Court 
of Wards—Parties —Om L m December I 8 G 7 , 
nnderteok by a secnirity-bond to be answerable fo the 
Court* of Wards for any default in tbe payment 
of rent winch might be mado by i in performing the 
stipulation ot a certain lease made to <!> J/ described 
Bs manager under the Court of Wards of the estate 
of A, a lunatic deceased and brought a suit on the 
bond against S and his brother Held the defendants 
were not liable The suit was not properly framed 
The suit should have been brought as to arrears 


Abdto V Lusjeet SiNon 
[IS B li R, Ap , 


14 *22^7 R.,200 


18 Suit by vendor to set 

aside mortgage and decree as fraudulent 
— Seltef Act, s 39— Sale of tmmote 
able property — Coxenant by vendor of yocd 
itfle—Suit and decree on a precious decree aijainsf 
purchaser — Vendor and purchaser — A vendor of 
land who had covenanted with his vendees that 
ho had a gcod title, and w» o after tho sale had 
no interest remaming m the property, brought a 
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RIGHT OP SIJIT~coM#tM«e(?. 

See Endowment I. L. B., 3 Ca]c., 563 

[2 C. L. B., 128 

3 C. L.B., 112 
I. B.B., 9Bom.,ie9 
" I.L. B., 14Mad.,l 

See Fishery, Riq-ht oe. 

[LIi. B.,2Bom., 19 

See Cases under Hindh Law-Beteb- 
sionees— Powers or Beteesioners, 
eto.~Who may she. 

See Cases under Jurisdiction oe Cms 
Court. 

See Cases under Parties— Suits by some 

OP A ClASS AS' EEPHESENTATIYES 'OP 
CUASS, 

V 

1. INTEEEST TO SUPPOET EIGHT. 

• 1. Party without right or m- 

terest insuhjeet-iuatter of suit.— A party must 
bFow due right or interest in the subject-matter of the 
suit to entitle him to com} lain of any acts injurious 
thereto, and a mere stranger without interest cannot 
maintain any suit. Chundun v. Tabib Aut 

[2 isr. W., 41 

Bhekdharee Singh d. Kishen Pershad Singh 

[16 W. E., loe 

2 ^ — Want of interest in suit — 

Procedure in appeal— Stay of proceedings on appli~ 
ca/to».— The High Court will not,ou the application 
of the defendant, stay all proceedings in the appeal, 
on the ground that the plaintiff has no interest in the 
suit, that being a question which can more properly 
be raised in the suit or appeal itself. In the 
MATTER OP the PETITION OP KHODEJOONISSA 

[7 W.E., 486 

3 , — Bight to expose fraud in 

Court — TSeasion of order for guardians of minor 
to account.— y^\\erc, a gross fraud is being practised 
on a Court, with the object of evading au order which 
the Court has made directing a minor’s guardians to 
account, any person who appears before the Court and 
exposes the fraud, undertahing also to prove it, has a 
locus standi In Court, and has a right to be heard. 
Hossein Adi Khan v. Burkut Aei 

[10 W.B., 372 

4 , — — Siiit on covenant hy pur- 

chaser. — pfeld that the plaintiff had no right to sue 
for the enforcement of the promise made itv favour of 
the person from whom she bought, who did not 
convey to her the right to sue upon or otherwise 
enforce it. Kish ore r. Jet Kishoee Dabs 

[3 Agra, 40 

5 , — Suit; Ijy xnaie members of 

family — Insult to women. — Scld that male mem- 
bers of a family cannot sue for tbc injur^j' or insult 
B'luclv they have sustained indirectly in consequence 
of ill-trcatmeut of certain female members of tbc 
family, and Hint, if tberc was any remedy by suit for 
such grievance or dishonour, it was open to the 
women '}hemsclvc8, and not to the plaintiffs. OouAl 
r.BHOWANEETEESHAD , , lAgra,264 


BIGHT OB SHIT-eow^tjufeJ. 

1. I^'TERESTTO SUPPOBT BIGHT- 

6. ^^Suit to have trust fund paid 

into Court — Stiit quia timet — Want of title or 
interest in plaintiff.— A. suit, the sole object of which 
was to have a trust fund paid into Court, was dis- 
missed on the ground that the plaintiff had no actual 
title to any part of the fund. - When the plaintiff in 
a suit, seeking solely the payment into Court of 
a fund for the relief of poor Armenian orphans, had 
no interest except as a member of the Armenian com- 
munity, — Held that be had no such title to p.art of 
the fund as would support the suit. Held also that 
the consent of the defendants, the trusters of the 
fund, to the decree sought by the plaintiff would not 
justify the Court in making it. To support a bill 
quia timet, the plaintiff must have a title in possession 
or expectancy, and the property must be in danger. 
Satoor «). Satoor ... 2 Mad., 8 

7 . Interest sufficient to maintaiu 

suit — Suit by representative of testator to enforce 
charitable or religious trusts tinder will- Plaint, 
Allegations in. — -The representatives of a testator arc 
entitled to sue for the enforcement of the due perform- 
ance of trusts created by him for religious and 
charitable purposes, and in which they are not person- 
ally interested, but their suit will be dismissed, 
unless upon their plaint they substantially allege 
a state of circumstances which,*i£ proved, will consti- 
tute a distinct breach of trust. Brojomohun Doss 
V Huebo Loud Doss . . 6 C. L. B., 68 

8. ; Suit hy wife in 

absence of husband J or his share of property tinder 
partition-deed.— Plaintiff brought a suit to procure 
delivery to her of a share of laud purchased with 
money subject to the provisions of a deed of parti- 
tion executed by- her husband and tbc undivided 
members of bis family. Plaintiff’s husband bad been 
since 1854 absent in a foreign country. Held that 
the plaintiff sufliciently represented her absent and 
divided husband to enable her to sue for his share. 
Papammad d. Eamaswami Chetti 2 Mad., 366 

8, — - Interest as Collector of reve- 

nue of GovernDient— Suit for accretion. — A chur, 
B, formed by gradual accretion to an estate (mouznli 
B), was resumed by Government, who successively 
made temporary settlements for it witii the patnidar 
of monzab B, and finally with the zamindar. While 
the second settlement wms in force, another cliur 
formed, and a dispute arose between the patnidar 
of B and tbc patnidar of an adjoining inouzah, D, as 
to its ownership. Three suits were brought by the 
latter, claiming the second chur ns an accretion to his 
estate, in all which suits he was successful, and in 
one of which Govenimcnt was a party, Govern- 
ment then sued to set aside the decrees in the 
two suits in which it was not a party, and for 
possession of the land in dispute, and it was found 
in that suit that the land was continuous to 
chvr B, and not to mouzah D. Held that Govern- 
ment, having a right to revenue, but not to^ actual 
XKissCBsion, could have no locus slandi ns plaintiff m 
such a suit. Mooktakesuee Dkeea r. GoixEcron 
op Bubdwan ... 12 W. E„ 204 
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EIGHT OP SUIT — continued 

3. INTEREST TO SUPPORT RIGHl—coBh»a«<f 

10 Interest of lambardar— 

Suit for sums paid as nuszerana before resumption 
— A certai sum waa paid to Government as ntixier* 
anna during the existence of the maafi grant 
through a lambardar After the tnaafl was resumed 
anda GoTcmiuciitjumina assessed upon it thennzser 
ana continued to be paid until the interest of the 
holder of the resumed maafi was confiscated for 
rcbell on and sold at ailfction After the confiscation. 
Government allowed the amount to thtf'lajnbardAr 
by deducting it from the amount of Government 
revenue paid by him Held that by such arrange* 
ment the Go\ernment did in effect con\ey to him 
(lambardar) as trustee on behalf of Government such 
an interest in the estate as would enable him to sue, 
and enforce such claim ZanooE Hosbeih i Assuo 
Ati 2 Agra, Pt II, 178 

31. Interest under decree— S’**!/ 

for balance due on decree — Decree for money — The 
appellant having obtained a decree for money, sued 
to recover the unsatisfied balance thereof from the 
respondents alleging that tlie property of the de 
ceased judgment debtor (being one seventh si are lo 
the legacy of Ins father) was in their possess on 
He prayed that, after due inquiry adjustment of 
^ * value of the 
light be found 
ove mentioned 

balance might be decreed with interest and costs 
Seld that the decree did not vest in the appellant 
a right to the property sued for, and ccnscquently he 
could nob maintain the suit Haqoucd Aoa Ali 
KfiAN r Widow o? BaIiMAeand 

[L E., 3 I A , 241 , ae W R , 82 

12 Bight of remote heir-— Ex*^ 


!.« vv it, 2 

13 Suit by widow to set aside 

Bale of reversioner’s interest —A suit by » 
Widow to set a«ide the sale of a judgment deblor’a 
interest as reversioner is not maintainable Snrs 
Koohwee V Saduo Sraan . 2 Agra, 255 

14 Suit by widow as represent- 

ing husband — Hindu widow where sons arealtte 


sons state that she has always been in posse-sion of 
the property and is entitled to sue) cure the defect id 
her title Held also by JIacphbebok, J , that, m the 
absence of proof that the widow was the next rever* 
sioner after the sons, even a disclaimer by the sons 
prior to the institution of the suit if it did i ot amount 
to an abs lute assignment to the widow, would not 
entitle her to sue Ram Kauittb Gossameb r 
Mesrhomoteb Dossee . 2 "W. E , 48 

JAKNOBEB CaOWTHBAIH V DWAHKAyATH BoT 

CnowDHBT . . . • 7 W, B , 466 


BIGHT OF SUIT— coH<iftKrd 
1 INTEREST rO SUPPORT RIGHl—conf.auecf 

16 Enhancement of i ent. Suit for 

— Right of a Hindu ituioio to sue for enhancement 
of rent as representintj the estate of the deceased 
zamndar or as guardian of a minor son adopted 
to A«» by her —A. Hindu wilow, representing a 
zammdari interest inamehal sued for the rent upon a 
rent paying tenure at an enhanced rate She had m 
former yeat^ adopted a son to her deceased biisbaniL 
The defendant objected throughout that ilus son 
(deceased m 18S4) having been of full age m 1881 
when this suit was broigbt the widow was not en* 
titled to sue at that time, he having that rioht 
Held that the C urts below had lightly disallowed 
this objection There was no sufficie t eiiltuce to ^ 
show that the adopted eon had attained majority 


Acharya t Hemanta Kumaei 

[LL R.20 Calc, 408 
L E, 20 I A, 25 

16 Interest of Governmentafter 

grant— Suit to recover surplus land from neighbour- 
*ng grantees of Ooternmeni who hate encroached 


Cl . n T- « 


recover possession of such surplus land was vested m 


17 — — Suit on behalf of deceased 

lunatic’s ©state— i/anayer oppoinfed by Court 
of Wards — Porties— One L m December 1867, 
ondertcok by a security bond to be answ erable to the 
Court of Wards for any default in the payment 
of rent which might he made by i m performing the 
stipulation of a certain lease made to 5 J/ described 
aa manager under the Court of Wards of the estate 
of B, 8 lunatic deceased an I brought a suit on the 
bondagainst Sandhis brother Held the defendants 
were not liable The suit was not properly framed 
The suit should have been brought as to arrears 

j j , *.w 1 * i 7> bis personal 
, I ue after 

' ot being in 
hlAHOAlED 

I ’ . . , 'V B.,200 

18 Suit by vendor to set 

aside mortgage and decree as fraudulent 
— SpeeiJU; Relief Act, s 39 — Sale of smmove 
able property-^ Covenant by vendor of good 
Mle — Suit and decree on a prei tons decree against 
purchaser — Vendor and purchaser — A vendor of 
land who had covenanted with his vendees that 
he had a gcod title, and w1 o after the sale had 
no interest remainmg m the property, brought a 
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RIGHT OR SUIT— coKftnued. 

1. INTEREST TO SUPPORT mGm— continued. 

suit ill 'which, he claimed to set aside as fraudu- 
lent a mortgage on which the defendant had obtained 
a decree against the vendees, and the decree itself. 
He based his right to maintain the suit- upon his 
liability under his covenant. The vendees were not 
parties to the suit. Seld that, as the defendant's 
mortgage had merged in his decree, the suit could 
only be maintained if the plaintiff could show himself 
entitled to have the defendant's decree set aside, and 
that he had shown no interest which would entitle 
him to maintain a suit for such^ purpose. JnuNA 
r. Beni Ram . . . I. Xi. R., 9 AIL, 439 

19, Suit by junior members 

of tarwad — Fraud — Collusion hetioeen senior 
members and^ alienees. — A suit was brought by the 
junior mtmbers of a tarwad, which consisted of three 
stauoms and three tavaries against the karnavan and 
others to whom he had alienated some tarwad property, 
for a declaration that the alienations in question 
were iu^ alid. J3.eld that the plaintiffs, though junior 
members of the tarwad, were competent to maintain 
the suit if there was collusion between the senior 
anandravans and' the alienees and the stani for the 
time being. Anund Koer v. Court of Wards, L. S., 

8 I. A., 22, considered. Mahomei) r. Khishnan 

[I. Ij. R., 11 Mad,, 108 

20, Malabar law — 

Suit of declaration of invalidity of kanom, — The 
junior members of a Malabar tarwad brought a suit 
against their karnavan and senior anandravan, and 
certain persons claiming under a Itauom granted by 
the former, for a declaration that the kanom was j 
invalid and for possession of the land demised with 
mesne profits. The suit was filed nearly twelve years 
after the execution of the kanom. Meld that the 
suit was maintainable by the plaintiffs. Anantan v. 
Sankauan . . , L L. R., 14 Mad., 101 i 

21, Ee-admission to caste — 

Contract to procure admission to caste— Contract 
made by bead of a caste in repj'esentatire capacity 
not enforceable by him after he has ceased to hold 
office. — The defendant was the eldest of three brothers 
whose mother on her marriage had been put out of the 
Lovana caste for having manned a man belonging to 
a different caste. The defendant was anxious that he 
and his brothers should be re-admitted to the caste ; 
and in 1864 he entered into an agreement with the 
plaintiff, who was at that time one of the setias of 
the caste, whereby the latter agreed to procure the 
admission of the plaintiff and his brothers and get 
them married to girls belonging to the caste. In 
considei'ation of these services, the defendant was to 
pay the plaintiff the sum of R 5,000, which sum was 
to become due on the marriage of the defendant's 
youngest brother to a girl of the caste, and to be 
expended in purchasing caste utensils, which were to 
be kept for the use of the caste. The plaintiff alleged 
that part of this money had been already paid to him, 
and that on the marriage of the defendant’s youngest 
brother in 1880 he had demanded payment of the 
balance {viz,, R3,149), which the defendant had not 
paid. He now sued to recover this balance. One of • 


RIGHT OR SUIT-co«iijmed. 

1. INTEREST TO SUPPORT RIGHT-eonhaacd. 

the witness^ at the hearing was the setia of the caste 
who had succeeded the plaintiff in that position. He 
stated that he and other leaders of the caste to whom 
he had spoken, disapproved of this suit. Meld that 
the suit was not maintainable. The agreement was 
made with the plaintiff as one of the heads of the 
-caste. It was made with -him in his representative, 
not iuTiis personal, capacity, and the benefit of the 
agreement accrued, not to him, but to the caste. It 
w'as therefore for the easte to say whether they wished 
to enforce the agreement. The plaintiff, however, had 
lost his position as one of the heads of the caste in 
1869, and was no longer the spokesman or the repre- 
sentative of the caste. His successor had told the 
Court that the leaders of the caste disapproved, as 
he did himself, of this suit. Under these circum- 
stances, the suit was not maintainable. Pitambee 
Ratansi V. Jagjitan Hanseaj 

[I. li. B., 13 Bom., 131 

22. Suit by father in his own 

right for defamation, of daughter— Naif not 
maintainable. — A Suit for defamation of bis daughter 
cannot be maintained by a Hindu father suing in his 
own right and not as general attorney or on behalf of 
the daughter. A suit for defamation can only be 
brought by the person actually defamed, if the 
person is sui Juries, and if not stii Juris, fhen under 
the provisions of the Civil Procedure Code, by his 
guardian or next friend. Dawan Singh v. Mahip 
Singh, I. L R , 10 All., 425, and Sarvathi V. 
Mannar, 1. L. R., 8 Mad., 175, ' distinguished. 
Suhhaiyar v. Kristnaiy'ar, I. L. R., 1 Mad., 383, 
aud Ltiokumsey Rowji v. Murhun Nuney, I. L. R., 5 
Rom., oSO, reieiTed to. Data r. Paeam Sukh 

[I. li, E., 11 AH., 104 

23. — Maintainability of suit 

brought by widow — Liability of undivided 
brother of deceased Mindu to defray expenses of his 
niece's marriage — Improper refusal — Performance 
by widow — Contract Act of 1872), s. 69 

“Person who is interested in the payment of 
money.” — The defendant having improperly^ refused 
to perform the marriage ceremony of his niece, the 
daughter of his undivided brother (deceased), the 
widow of the latter herself performed the ceremony, 
hoiTOwing money for the purpose, and sued her late 
husband’s said brother (the defendant) to recover the 
amount expended on the marriage. On its being 
contended that defendant w'as under no obligatiou to 
provide for the expenses of liis brothers daughter’s 
marriage, — Meld that defendant was liable, the 
marriage having been properly performed. Meld 
further that the suit was maintainable, though it had 
been brought by the mother of the bride, and not by 
the bride herself. Semble — That the mother ''as, 
within the meaning of s. 69 of the Indian Contract Act, 
interested in making the payment which had given 
rise to the action. It was not necessary for her to 
prove that she had been compelled to make it or 
that she had made it at the defendant’s request. 
VAIKtTNTAM AmMANGAB V. KAIpBABIBAN ATXANGAE 

- [1. L. E., 23 Mad., 612 
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EIGHT OP SUIT — continued, ' 

1. INTEREST TO SUPPORT RIGHT— cc««i#ned 

24. Suit to remove a trustee — 

Ctiti Procedure Code, s 539, Interest neeessarg to 
support a suit under — The plaintiffs, having an 
interest as the manaKera a temple in seeing to the 
due performance of the leligioua part of the admin* 
istratiou of ft certain chaiitj endowed for the ansten* 
ance of Brahmans and connected nith the temple, 
and being further interested m its administration as 
Brahmans entitled under certain circumstances to 
share in the benefits of the charity, sued under s 539 
of the Cede of Civil Procedure to remove defendant 
from the trusteeship of the charity on the ground of 
fraudulent mismanagement. Meld that the plaintiffs* 
interest did not support the suit Q^aeere — Whether 
a suit for the removal of a trustee mil he under the 
abov e section NABieiUHA. r A^yait Chbtti 

tl. li E , 12 Mad , 167 

25. Suit for cancellation of sale* 

deed — Assignment of m/erejt.— In a smt for 
cancellation of a sale-deed by the person uhose name 
appeai-d on it as executant, v4 appeared that the 
plaintiff’s interest in the property to which the 
instrument related had been assigned her to 
another by a conveyance which contained ccilam 
covenants by her with regard to the laud Beld 
that the plaintiff was not entitled to maintain the 
suit lYYABPi. e RAUAIAUaSUAUlfA 

[I. L. E , 13 Mad., 549 

20. — — — — - Suit to cancel a void or void 
able Instrument — Ptasonalle af prehension of 
serious injurjt—Speoi/ic Seli^f Act (I of 1877J, 
s SD.— Anj person against whom a written instru 
raent la void or voidable, who has reasonable apprehen* 
Sion that such instrument, if left outstanding, may 
cause him serious injuiy, may sue to have it cancel* 
led The test is ‘ reasonable apprehension of serious 
jDjnry.” Whether that exists or not depends upon 
the circumstances of each case It cannot be laid 
down, as a rule of law, that in no case can a man, who 
has parted with the property in respect of which a 
void or voidable instrument exists, sue to have such 
instrument cancelled lyyappa Romalaksh-, 
mamma, I M. R , JS 21ad , 549, leferrcd to 
Koteabassappata I Chehvibappaya 

[L L. E., 23 Bom , 376 

27. Executor and residuary 

legatee. Power of — Probate and A.dmintslra{*on 
Act (Y of 1881), s. 90, sul’S, 4, as amended bg 
Act PI of 1SS9 — “Pereofl interested iff the pro- 
perty,” Meaning of. — D, residuary legatee under a 
will, having obtained an order for grant of probate lu 
his favour, sold certain properties covered bj the will 


EIGHT OF SUIT-coH/tntiei 
1 INTEREST TO SUPPORT RIGHT-co»eZu*rf. 
of 1889, must mean a person interested independently 


alienation under that section even had it been 
invalid Jagobandhtt Bey Poddae i Dwabiea 
Nath Addya . I. L E , 23 Calc , 446 

3. ACCRUAL Of BIGRT 

28. Cause of action — Lmxta- 

iton —Mtsapprehension of legal rights ~ A judg- 
ment of a Court alteriug a pure legal misapprehen- 
sion as to rights and status and passed in a suit to 
which A Vvas not a part^, cannot confer any fresh 
cause of action as against A by the party who pre 
vjonsJy misapprehended his correct legal claim. 
Lotp Alt Khan c ApzrioojfisaA Beovit 

[3 W. E., 113 

28. Right of unborn 

son — Rtndu, lau — Limitation — The texts of Hindu 
Un lajing down the right of an unborn son to sue 
only inculcate a family duty, and do not apply to 
the operation of the law of limitation eo as to giv e a 
perpetual right of action Sseetpl Peebhau bison 
1. Goitb Dial Si>Qu IW. E., 283 


unless by )Toof or admission oi default of plead* 
log, be shows that when he instituted that suit 
be was entitled to a decree. Que L C, e. zammdar, 
sued lu a Court of revenue to recover sn occu* 
pancy*hoIding from one B S, his occupancy*tenant, 
and that tenant’s transferee, G 8, to whom, by a 
transfer which was inopeiative under s 9 of Act ill 
of 1881, B S had purported to make over his occu* 


bolding OutZAB SiNon c Kalyak Chanu 

[I. L E., 15 All , 399 

81, — for prc' 

empUon — Mortgage —A pie-emptoi maj sue any 
time before the expiry oi a year from the dale of 
transfer of possession A mortgagee’s absolute right 
and his claim to pre emption arise from the time 
the sale becomes absolute. JANKEEKooEEr Leeea* 
heeKooeb . . ■W.E, 1864, 285 

82 5«it for pre- 

emption-^Condilional sale — Meld per Peabson, J", 
and Stbaight, J {Spanbie, J , dissenting) that 
the cause of action of a person claiming the right of 
pre»cmption in the case of a conditional sale arises 
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EIGHT OP SUIT-rf^fi«if(^. 


L' AC'CnOL or laGirf-r^n'nu^/f. 

nl'.r'i tin fO’idsf io'i.'il f».lr likf'i nnd i ot wlirn 

h tifioiivi nh olr.t- ; sintl tlurfforL, vrluu- n mdi- 
tiO’irvl ‘‘il • 'Oil: in IS'i?, luul nftcr it hnil 1 1 '* 

C' m'> n' -clsiti a prnmn sard to fiiforcc- liis r 5 ;:lit of 
prt-niij tlon in rt^prrt <f tiir prop rty •■old, bi> 5 ;n^ 
l.is r!iiin njo-i a sj. cinl npronunt iiu in tho 
int»_rip.l iKt'.'.fCi tlio di'n of tin pondifio i il and tho 
ii,lo tint it iitr'^nii:' ai fohit- , and alh^in^r tint hn 
can“ of '.'(’Gon nro^i on the 1 'tf ' r iKto, 'hat thr Euit 
n t nviJtitasimMi', plaint iff hv\i! g i oiicht rf 
prt,*t II ption at the !im'> of iho < omiitioml jalc, 
LArn>tA;.' Pj;/.PAf) r. IJAiiM'rr. SiKcit 

[I. L. E., 2 All,, 88A 


33, — - — i^ikV y'lr pre- 

— 'if or/pr-pr — C'cndltu r.n^ .•■'j/o. — 'Ilia ranie 
of futio'i of a ptr.-on {laiinintr a of pro-itnpti"n 
in rf'-piot of a snort. .a:;o hy assy of ronditi-nai eiU’ 
« o's fonrl s-nri.' of snrh isioripitro, tint i- tosay, 
rrs t3i<- iscpir.tio'! of the %tar of t-'r.sr-o a-ifhont jny- 
ti cnl h_\ till' n'ost'.'npo;' of the ss’orl.'ani-ss'O'icx, in* 
a'ssiticli n*-, on the expiratioss of '•nrh pnio.!, the 
aopsin a proprii l:\ry title to the inirt- 
cacnl prop* sdy. Karh jur*on ran thin f< re *,ue to 
fsifores his richt of jimcsniition ns the rxjsirat'on of 
itieh psriod, assd su'td not svast. to do so sssilsl the 
iT:ort_rt-„'» < has obtain, d jiropsirtnry jO’^ission of 
th«' S!nirtpa”(d propntv. K.ikSe r. SiiAtJKA!; 

Tn.u, . . : . I. li.E., 3 Alh.770 


3 d. ('t rdiiti.n'tl ’"ttr 

— n — Oss tise iL’th May 
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EIGHT OP SUIT-rrsaffn-A 

2. ACCIirAL or IirGHT-c “/An*.'', 

of a i 5 ’ 0 “*rnre hy iOn'Hth'tsal •ah' Ins ' a- 

ah**oltste, ia ionnd to pry as the price of thn * -ej t;-,* 
thi Entire nn onnt due on Eneh n r.:t£:*.„'e at V th'** 
it hic.ist'.f 3 ''<ohtle. AaSiJ< An r. M sxtitrn, If'n r - 

ri. HE., 3 All., 187 
30. — Ftrti f!!- S J 

nc-ia’/jniyf rr — /h'sju cjcrsiVc, 

’ — ^Z, 1 1 in * isnh 1 *• d tn\t, rr. • 

cisttii iss his f.itonr a nrittm nsr,-;: nse of 
lasidi, iss rrhichit rv at, aiim t d tint, il thf d t t, *4 
ssf*l n paid wilhisi a fsved tlnse. .{ »1 ,esM , |",V 5 '"^ 
p 55 of th Irnih. Sn! 4 i'sn>ntly 37 <s np,-'l 

in favonr of J\ to r.hoisi ,nho In ruTi t a 
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likiv.i‘>e nsiaiufd tisijssid. hrn-iirht n «ait •‘a 
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RIGHT OF SUIT — continued 

2 ACCRUAL OF EIGHT— eonc7«ierf 
tbe time from mnning acaine;^!!* it had 

been brought abcut^v--*^^— e defcndimt 

Azhoai 8W.R,23 

89. P 0 s 9 e » s t on 

of lands not capaile of occupation — Khnl — ^Whtn 
lands ■which are not in their nature capable of actual 
occupation (such as a hbal) appertain to lands which 
are occupied, the possession of the former m point of 
law necessarily follows that of the latter , boj when a 
khal dries up and becomes cuUurabIe> if any one to 
■whom it does not belong takes actual possession of it, 
a cause of action accrues to the person m pos- 
session of the laud to which the khal appertains 
from the time of the wrongful possession and not 
from the time of the khal becoming culturable or (nil 
tiiated. SuiTJXTD An i Kueimoonissa 

[9 W R . 124 

40 — Pro«i»c io pap 

" iiAen Jam aS7e” — In a wiitteu promise to pay 
“ when 1 am able,” those words are not to be treated 
as mere surplusage but as a binding part of the con- 
tract The promisee’s cause of action does not ac- 
erne until the promisee is in circumstances to pay 
Waiboit i Co i Biechtndek IW. R,368 

41 — Suit for lostpro* 

perip discovered — Jurtsdiciion -^-Whete pro^rtj 
lost in oni district is found lu auother, m the posses- 
sion of a party who refuses to restore it, the owner’s 
«. ..bs of action arises from the date of such refusal , 
•vud a suit to recover possession of the projicrty must 
be instituted in the district in which it is found Eam 
P sBIAB SlHGH V BnOIiAEOItr Kooitwab 

[9 W. B , 686 

42. Aeceice watan 

land-'Successtie Ufe tenants —Vi here land belong 
inc to a sen ice watan held on a tenure of successive 
life estates had passed out of the possession of the 
watandaTs, it was held that a cause of action to 
recover such laud accrued to each successive life 
tenant upon the death of his predecessor Kunia 
BIN Hanmia « Gubc-bat . B Som , 2S2 

43 — 22e<tef»j>/»on 

Conslrtictae ’payment —Where an assignee ofland 

covenants with his assignors to repay all the moneys 
which they have at auy time actually or construe 
tively paid to Government for redemption, a enit 


AUU U Mi. , i. J 

44 - — Repudiation 'by 

tenant of landlord's title —The repud ation of a 


'lio vV. as a Xft. 

3. SURVIVAL OP EIGHT 

45. Trustee nnd cestui qu© 

trust— Surrtiat ^i« representaftce of eestut gue 


RIGHT OF SUIT — Continued 

3 SURVIVAL OF EIGHT-conti««e(f 
trust of right to sue — If the money due on a bond 
belonged to J, and E, the nominal plaintiff in a suit 
on the bond, was a tiustce for him,— JZeZd that .4’8 
son might sue to get the benefit of the decree obtained 
bir J3 l^uaaoBU^D^IOo Cookdoo t Lil Couttl 
StTBSTAH w. E., 1884, 190 

46 ■ Revival of suit lu favour of 

minor — — A suit fora partition 
of family property was upon the death of the plain- 
tiff relived on behalf of his minor sons with the per 
mission of the Court of first instance and a decree for 
a partition given The Appellate Couit reversed the 
decree upon the giound that, as a partition can be 
enforced on behalf of minors only when it can be 
jirored to be necessary for the protection of the 


the lower Appellate Couit PABrAtni t* Mabja- 
\AEAItAVTlIA 5 Mad., 193 

47. Suit against agent for ac- 

count— DeatA of agent— Act 2. of lbS9, s SO— A 
right of suit accruing against an agent for money 
received and accounts kept falling within the class 
mentioned in 6 24 Act \ of 18o9, surviv cs the death 
of the agent Hu-is i SnoEBSs Hovee Dosses 

[10 W R., 69 

48 Malicious prosecution, Suit 

for — CiiiZ Proceduie Code, s SOI — Ahatement <f 

he 

tton af—lho plaintiff sued to recover damages 
from the defei danl’s father R for wrongful arrest 
and malicious prosecution Duiing the pendency 
of the suit Jt died and the plaintiff substituted 
the defendant as his hoir and representative The 
defendant contended that the suit abated Both the 
lower Courts disallowed the defendant’s contention, 
and awarded damages to the pUmtiff, to bt recovered 
from tho estate of the deceased On appeal by the 
defendant to t^c High Court,— ifeZrf, reversing the 
decision of the loner Courts that the suit abated on 
the death of R, his estate having derived no benefit, 
but, on the other hand, suffered loss m consequence 
of bs WTO ig doing Phillips^ Romfrai/, R R 2i 
Ck I> 439, followed It was contended for the 
plaintiff that Act \1I of 1855 gave the plaintiff a 
nght to continue his suit against the heir of i? 
Held tliat Act \II of 1855 did not apply to a suit. 


fdATUtBAUAB . 1, L. li , lo LUlU , U I t 

40 Application to rovlto suit 

by p'^TSon •whoso claim Is In conflict with 
that of original plaintlfiT— C«f«( rroeedurt Code 
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BIGHT OF SUIT-coMit««e(?. 

7. AWARDS, SUITS CONCERNING— eowiMiiief?. 

and a decree obtained upon it under Civil Procedure 
Code, s. 525, a party is not precluded from suing upon 
it. Gopi Reddi V. Mahanakdi Reddi 

[I. H. B., 15 Mad., 99 

61. — — — Suit to enforce 

aivard — Civil ^Procedure Code ("1882), s. 525 . — 
Disputes between the members of a Hindu family 
were referred to arbitrators wbo made an award as to 
how the whole of the proj)crty should be divided. In 
pursuance o£ the award, part of the moveable 
property was divided. Subsequently one of the 
members of the family died. The plaintiff, another 
member of the family, now sued to enforce the award, 
or in the alternative, for partition. Seld that the 
provisions of the Civil Procedure Code, s. 525, did not 
prpclude the plaintiff from suing to enforce the award. 
Gopi Heddi v. Maltanandi JReddi, I. L, if., 15 
Mad., 99 j followed. Sttbbabata Cuetti v. Sada- 
BiTA Chetti . . I.L. E., 20 Mad., 490 

62. Award made on 

suhmissioji hy professing to •>'epr&se7it com- 

munity ii\ religious matters. — The Courts will not 
interfere to enforce performance of an award made 
under a submission to arbitration entered into by 
a few persons, without the consent of the entire com- 
munity, hn respect of ajreligious quarrel relating to a 
state of things which has been in force at a mosque 
for fifty years, by the common consent of all the 
worshippers having an interest therein. Zahid v. 
Peebee 3 H. W., 92 

• See also MtrzHUB Ali v. Ganesh Kooeb 

[3 NT. W., 46 

63. Suit for com- 

pensation awarded hy punch, ay et in accordance ' 
tvitli caste CMsfowi.— The plaintiff sued the defendants, 
his wife and her father (first and second defendants), 
to recover damages for the non-performance of a con- 
tract whereby the defendants agreed to deliver to 
the plaintiff a specified quantity of grain. The 
plaintiff and the first defendant appeared before a 
punchayet composed of members of their caste, and 
the first defendant having refused to live any longer 
with the plaintiff, the punchayet awarded the com- 
pensation claimed, and the defendants promised to 
deliver the grain. It was found that the award of 
the punchayet was in accordance with the custom of 
the caste in cases in which the w’ife refused to live 
with the husband. Meld that the plaintiff wms 
entitled to maintain the suit. SooBBA 'I etab v. 
MooTHooKOonr ... 6 Mad., 40. 

64. — Suit to set aside award — 

JBeng, Beg, IX of 1883, ss. 6. 7, and 9 — Consent to 
arbitration, — Held that a suit for cancehnent of an 
award madeundir ss Giiud?, Regulation IX of USS, 
where it was not .alleged that the ))voceedings were 
contrary to law, but that the plaintiff did not consent 
to it, was net maintainable under s. 9 of the said 
enactuKUt; the consent of the partes not being 
necessary under the pio\isions of these s ct-.'oas. 
Ikbam-Ooieah V. Sheo Peeshad . 2 Agra, 340 


BIGHT OF ^TJIT-continued. 

7. AWARDS, SUITS CONCERNING-concZadei. 

65. r-; Award as to 

setilement—Beng. Reg. IX of 1833, s. 9—Xecessity 
to set aside aivard . — It was held that a suit to obtain 
possession of a moiety of certain lands by establish- 

' ment of the title of the plaintiffs as purchasa-s and 
the cancelment of an award of arbitrators, was not 
barred by s. 9 of Regulation IX of 1833. Tlie award 
was brought about, not under that Regulation, but 
owing to an application of the plaintiff for a partition 
of the share under Regulation VII of 1822, w'hich 
, application was rejected in refei’ence to the award 
declaring the plaintiff’s vendors w’ere not in posses- 
sion at the time of the Bale. It was not necessary 
that the aw'ard should be set aside prior to an adju- 
dic.ition on the claim, as it determined no question 
of title. If the dispossession of the vendors 
did not take place at a period more ranote than 
twelve years before the commencement of the suit, the 
plaintiffs w'ere entitled to a decree for possession ou 
establishment of their, right, even if there w’as no suffi- 
cient reason to set aside the aw’ard. Genoa Baesh 

V. Wam Baesh . . . . 7 H. W., 169 

\ 

8. BOUNDARIES. 

66. Suit to compel neighbour- 

ing landholders to fix boundary-^6^e»ce of 
hostile act. — A proprietor of land has no right to 
bring a suit to compel his neighbours to agree to a 
particular line of boundary being marked out between 
his lands and theirs where he does not venture to 
say that they have by any overt act transgressed that 
boundary. Ameebooknissa BEauar v. Gopab Sahoo 

[22 W. B., 134 

9. BUILDING, SUIT T,0 RESTRAIN. 

67. — — — — Suit to restrain owner of 
"■land from building — Interference with easement 

or right. — A suit will not lie to restrain an owner of 
land from erecting buildings on his land, unless by 
doing so he is interfering with some easement ac- 
quired by the owner of the neighbouring land, or 
interfei'ing w’ith the free enjoyment of his land. 
Ram Rooch Chowdbeb v: Deoeee Nhndhn 

[2 NT. W., 169 

Kasim Ali Khan v. Bibj Kishoee \ 

[2 3V. W., 182 

■ JoosHL Lal V. Jasoda Bebee . 317. W., 311 

68. Erection of buildings by 

owners of adjoining sites under agreements 
with Government — Goveimment surveyor made 
arbiter in case of dispute — Party wall, Liability of 
owners for costs of— Suit before obtaining Govern- 
merd surveyor’s certificate . — Under separate 'agree- 
ments made by tbem respectively witb Government, 
the plaintiff and defendant held adjoining plots .of 
land for building. The agreements contained the 

’ same terms and stipulations, among which were the 
following : (a) The buildings to be continuous, with 

party walls common to both adjoining houses, (o) 
All disputes regarding the cost and maintenance of 
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HIGHT OP SUIT — continued 
9 BUILDING, SUIT TO RLSTEAIN~-co«fi»iierf 
party walls to be decided by the Goa eminent snryeyor, 
whose decision shall be binding on both 
The plaintiff employed a contractor to erect a house 
upon his } lot of land The house was completed m 
lb70, the north wall of which was built as a party 
wall in puiBuauce of the cendtioii contained in the 
agieement with Goiernment Disputes snhsceiiiently 
arose between the plaintiff and hi8 contractor, which 
were net settled until the 2Gth August 1878 on 
winch date the plaintiff paid the contractor a sum of 
P20 515 4 11, which included the cost of the party 
w all After the plaintiff’s house had been completed 


plaintiff hrlf the c st of the portion so used by him 
The rear portion of the said wall was not used by the 
defendant as his house did not extend so far to the 
rear as the house of the plaintiff The plaintiff 
demanded payment of half the cost of that part of 
the wall not used by the defindants hut t^e defen 
dauts refused to pa^ The plaintiff then claimed that 
part of the wall as his own property and procieded 
to open windows in it Ibo defindauts objected 
The plaintiff subsequently filed the picecnt suit, 
claiming fiom the defendants paimesit of half the 
cost of the said portion of the wall uot used by the 
defendants, and in the eient of such patment not 
being awarded, he prayed for a declaration that he 
was the sole owner of the said portion cf the wall 
aud for an injanction reatnimsg the defendants 
from distuiling him in the sole enjoyment thereof 
Both the defendants pleaded limitation and domed 
their liiAihty to pay any part of the cost of that 
part of the w all which they did not use The first 
defeudant fmtlier alleged that he had paid the 
whole cost of the foundation and other parts of the 


under which tnc saiu ivaii was eiecttu , »nu i.uas tui, 
suit w s not barred but that there was no ngbt of 
action f r the cost of the party wall independently 
of the award of the Goicrnmcut surveyor, m whose 
decision lav all disputes as to such cost , and that, 
until ins decision was gnen, there was no complete 
cause of action Scott, J, accordingly, on 11th 
December 1882, decreed that the defendants were 
severally liable to pay the Iialf of whatever sum the 
Goiemment suncyor might certify to be due for 
the cost of the disputed part of the said wall, « nd 
that the defendants were entitled to setoff, in the 
calculation of what was due from them, the cost of 
liny work or materials which the Government sur- 
\ey<r nii^ht find hid hce contributed by the first 
deteiidaiit Ihe case was thereupon adjourned, in 
order " " « i » _ 

mi^ht 
seijaer 

unustd jiortiou ot the saiu wan, oui siaitu uiai. im 
the c'ldeiice before him he was unable to decide as 
to the ownership of the foundations, etc, of Ihe wall 
101 IV 


BIGHT OF SUIT-coMtin«ed ^ 

9 BUILDING. SUIT TO RESTRAIN -cincf«*i 
The case came on again before Scott, J who de- 
cided to take Cl idence on the points left undetermined 
by the Govemnieut suneior Ititnesscss were ic* 
cordingly exa ined, and on lUh December 1883 
the Court disallowed the defendant’s claim of set iff, 
and gave judgment fi r the plaintiff for half the sum 
certified by the Government surveyor as the cost of 
the disp ted part of the wall The defendants ap- 
pealed Seld that, hai lUg regard to the tern s of 
the agreement under which the plaintiff and defen 
danU respectively he d their property, the Court w as 
not competent to determine the question of the defeu* 
dabt’s set off ci the other points raised by the plead- 
iirgfl These were matters to be decided by the 
Goiemment suiveyor, whose certifitate was a con 
ditfoD precedent to the plaintiff a right to sue, and 
upon which the Court might give judgment Co 
TBBJi Lpddha V Mobabji Pokja 

[I L B., 9 Bom , 183 

69 Suit for removal of ob- 

struction in building— Al/erotion »n building 


pDiutiffs preiQiBes improperly, or takes away any 
front^e right from him Koolbut All r Qno 
LAV Au . . 3 Agra, 71 

70 Suit for removal of en- 

croachment— Fear oj acywieeeeace — A suit for 


damage may arise from tli» encroachment hereafter, 
when, from the plaintiff s right to interfere for a 
senes of years, the opposite party would possibly 
have acquired a right which would bar the pUintiff’g 
remedy JpdoOvath MumOK t Laiee Keisto 
Taqoee . 22 W E , 73 

S C after remand, Jttdookatii Mdllick. r 
Kalbe Kbjsto Taoobe 25 W . E , 634 


10 CASTE QUESTIONS 

71 Suit for damages for with- 

holding a customary present from a mem- 


member of the caste the plaintiff was entitled to 
share, he bad been omitted, and bad rcccned no- 
thing He sued the defendants to recover damages 
for the injury to his character and reputation caused 
by such omission ffeld that there was no legal 
right in the plaintiff to the funeral presents and 
tl« slight which the omission to giic such presents 
to the plaintiff might imply was to be regarded as 
the result of a breach of social etiquette, with which 
the caste was exclnsn ely competent to deal SfAva. 
BnA5EAn T IIABI3HA>SAB 

[I.li.E.,10 Bonn, 681 

11 r 
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BIGHT OF SUIT— 

10. CASTE QUESTIONS— co«<t««e^. 

72. Claim to be ebalvadi of 

liingayet caste— J«i'nis«o» hi office — Offiu e io 
which no fees are appvrfenant. — Plaintiff was the 
licreflitary holder of the office of chalvadi or bearer 
on public ocoasionB of the insignia or symbols of tho 
Lingay ct caste at Bagalkot in the district of Bclgaum ; 
no fees as of right were appiirtcnant to that office, 
hut voluntary gratuities might bo given to tho chal- 
vadi. In an action brought by plaintiff against 
defendant as an intruder upon his (the plaintiff’s) 
office, — Seld that the plaintiff’s claim to bo chalvadi 
of the Lingayct caste at Bagalkot ivas a caste ques- 
tion within the meaning of the unrcpcalcd portion of 
cl. 1, B. 21 of Bombay Kogiilatiou II of 1827. 
Shaukaea V. Haema . L L. B., 2 Bom., 470 

73. Custom— Caste usage— F®- 

jiuhion of wemberof casie nndermisiahe of fact and 
without notice. — In a suit relating to tho manage- 
ment of the common property of the members of a 
Hindu caste, the plaintiff’s right to sue was 
denied on the ground that, having violated the 
rules of the caste, he had been expelled finm 
it. Sold (1) that it was open to the Court to 
determine whether or not the alleged expulsion from 
caste was valid ; (2) that if the plaintiff had not in 
fact violated the rules of the caste, but was expelled 
under tho land fide, but mistaken, belief that he 
had committed a caste offence, tho expulsion was 
illegal and could not affect his rights. l?er Keenan, 
J, — A custom or usage of a caste to expel a member 
in his absence without notice given or opportunity of 
explanation offered is not a valid custom. Kiiis- 
NASAMI CHETII V. VlEASAiri Ceetti 

[I. li. E., 10 Mad., 133 

74. — Dispute as right to office of 

khatib — Mahomedan Laio — Bom. Reg. I£ of 
1827, s. 21 . — S. 21 of Ecgulation II of 1827 has 
no application to suits between Mahomedans. A 
dispute as to the right to an office, such as the office 
of khatib (or preacher) is said to be among Mahome- 
dauB, is not a caste question within the meaning of 
the term as used in the section ; a suit will therefore lie 
to establish such a right. Hashim Saeeb taead 
Ahmed Saheb v. Heseinsha vaead Kabimbha 
Fakie . . . I. L. E., 13 Bom., 429 

75. Custom of caste— F«ncra( 

ceremonies — Right to assistance of felloivmemhers 
of caste — Befiisnl to assist — Catise of action. - 
The plaintiff, a Hindu and Eharva by caste, alleged 
in his plaint that, pursuant to a usage of his caste, 
he, on the occasion of his child’s death, called upon 
the defendants, ^^o were his caste-fellows, to assist 
him in removing the dead body and performina caste 
ceremonies incidental thereto ; that the defendants 
refused to do so, and induced other members of the 
caste to refuse also; that, in consequence thereof, 
the plaintiff was injured in his caste-status ; and he 
prayed for a declaration that the defendant’s acts 
were unlawful, and that he was lawfrrlly entitled to 
exercise and enjoy all his customary caste-rights and 
privileges and also for damages and for an injunction 
restraining the defendants from preventing other 
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members of the caste from recognizing him and treating 
him as a member of tho caste. Reid that the plaint 
disclosed no cause of action, and must be rejected. 
KANJI BATItA V. Aejen Shamji 

[I. L. K., 18 Bom., 115 


11 . CESS. 

76. Suit to establish right to 

cess — Order of settlement officer refusing to record 
cess. — A suit may, be maintained by a zamindar to 
establish his right to a cess and to question the vali- 
dity of an order of tho settlement officer refusing 
to record the cess. Mahomed aei Khan r. Oomeao 
Singh 2 H. W., 425 

12 . CHARITIES AND TRUSTS. 

-77. Suit to recover trust pro- 

perty — Advocate General — Dedication of lands 
for charitable use — Illegal sale — Suit to set aside 
sale and recorer trust property -~Code of Civil Pro- 
cedure, 1882, s. 539. — Tho plaintiff’s grandfather 
dedicated certain lands in a village, of which he was 
the jaghirdar, to the expense of celebrating an an- 
nual fair in honour of .a saint, and of lighting a lamp 
at his shrine. He reserved the paramount authority 
over, and management of/thesaidhmdsto his family, 
of which the plaintiff was the representative. The 
lands were sold illegally, as alleged by tbe plaintiff, 
to tbe defendant at an auction in execution of a decree 
obtained against one N, who with his predecessors 
had, as was alleged, been employed to worship at the 
shrine. The plaintiff accordingly sought to have 
the sale set aside, and to be put into possession of the 
lands. Reid that the object of the suit being merely 
to recover the trust property from outsiders, did not 
fall within s. 539 of the Code of Civil Procedure, .aud 
it could be pi-ocecdod with without making the Ad- 
vocate*' General a party to it. Laeshmandas v. 
Ganpateat . . I. Ij. E., 8 Bom., 365 

78. Suit for declaration that 

property is -wakf—Act XX of 1863, ss. 14, 15, 
18 — Civil Procedure Code, s. 539 — Act I of 1877 
(Specific Relief Act), s.42. — A Mahomedan brought 
a suit against a person in possession of certain pro- 
perty for a declaration that the property was wakf. 
He did not allege himself to 'be interested in the 
property further or otherwise than us being a Maho- 
medan. He stated as his cause of action that the 
defendant had, in a former suit between the same 
parties, filed a written statement in which he denied 
that the property now in question was wakf. Held 
that, unless it could be shown that the suit was inain-^ 
tainnble'uuder some statutory provision, it could not 
be maintained. Reid also that, inasmuch as no per- 
mission had been given to the plaintiff to bring the 
suit, it was not maintainable! under Act XX of 1863 
or under s. 539 of the Civil Procedure Code. Reid 
further that the suit was not maintainable under 
the provisions of s.“42 of \ct 1 of 1877 (fepecific 
Relief Act). Reid therefore that the suit was not 
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12 CHARITIES ATJD TRU&TS— eonfiattei 
tnaintamable Wajid Ati Shah t Dianat ullah 
Bes . . . I Ij R., 8 AU^ 31 

79 Suit to set aside alienation 

■of wakf property made to a stranger— Ctr‘I 
Procedure Code ('1S82J, s 539 — IVhea a anit is 
brought to set aside an ahenatio i made to a stranger* 
such a suit by the worshipper at a mosque er 
temple can be maintained and does nob fall withm 
fl 539 of the Cn il Procedure Code That section is 
■only applicable whefte there is an alleged breach of 
trust created for a public, charitable, or religions 
purpose and the direction of tlie Court is necessary | 
for the anrninistranon of the tmst As against 
strangers s 639 does not apply Hassas e SaoOk ' 
Baikbishna I. Ii R , 24 Bom , 170 

80 Suit by ■worBhipp®r for 

breach of trust of funds dedicated to idol — 
Cxxil Procedure Code (Act X of 1877), » 539 — 
■Worshippers or devotees of an idol are entitled to 
bring a suit complaining of a breach of trust with 
Teferenee to the funds or property belonging to the 
idol or appendant to its temple Qucere — \\hcther 

i 11 * i. j 1 v w et *1. p 1 

• of that 

' lan of an 

, poses of 

such idol or temple Radrabai sou CeiuraJI 
Saii V Ghiukaji sir Rauji Sabi 

[I, L R , 3 Bom., 87 ^ 

81. Suit on account of mterfer 

•ence with right of devotiou of mosque— 
Pehgiout endoumeni-^Form of tuit — Cis»' Proce 
direCodt,lS82 it 80,539 Every Mahomedan who 
has a Tight to use a mosqne for purposes of devotion 
is entitled to exercise such right without hindrance, 
and is competent to maintain a suit agaiost any one 
who interferes with its exercise irrespective of the 
provisions of ss 80 and 539 of the Civil Procedure 
Code S SO of the Civil Procedure Code applies 
•only to eases in which many pe sons are jointly 
interested in obtaining relief, and not to cases in 
which an individnal right Las been violated 
ZafaryahAhv PaJi.Maxcat Singh, J L P,5Atl, 
497, referred to Jan Ah i Pam ^ath JHundul, 
I L P ,8 Calc , S2, dissented from Jawahba t> 
Akbab Husain . LL B, 7 All, 178 

83 Suit to set aside mortgage 

of endowed property—* WaJrf” property — 
Suit relating to public chanty— Civil Procedure 
Code, * 539 — ‘Peltgtout tniti{utan”—Aet FT 
cf 1871 I 24 — Mahomedan law — Pndoiement — 
Certain llabomedans sued to set aside a mortgage 
of endowed property belonging t-> a mosqnc, the 
decree enforcing the mortgage, and the sale of the 
mortgaged property in execntion of that decree, »nd 
for the demolition of buildings erected by the pur 
chaser, and the ejectment of the purchaser BfU 
that the plaintiffs, as ^abomedaus entitled to 
fieqnent the mosqne and to nse the other religions 
buildings connected with the endowment, conld 
maintain the suit, and s. 539 of the Civil Procedore 
Code bad no application to tbe case, tbe endowment 
TO I, IT 
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being a religious institution witbm the mean ng of 
B 24 of Act VI of 1871, and therefore governed by 
Mahomedan law Zatabtab Alx v Bakrtawab 
S iKOH . I L. B., 5 AH., 407 

8*^ . w, .V > , 


While there is a trustee who has not been removed 
from his office he is the only person entitled (irrespec* 
tive of 8 30 of the Code of Civil Procedure) to sue 
for the recovery of land belonging to the institution 
Zajaryab All X Bakhfaienr Singh I L £ 5 All, 
497, considered Kaitaeaju e Asanali Sheeijp 

[LL R, 23 Mad, 99 

SOBRABATADU C ASANAIiI SrEBIPP 

tl li R., 23 Mad, 100 note 

84 Suit by members of a caste 

and worshippers at caste temple against 
trustees of caste and temple property— 
Ctetl Procedure Code (Act XoflSll) ti 30andB39 
— Rtyht to manage caste and temple funds— Public 
chanty — Private charily — Parties — Trustees — 
Negligence — Wilful default — Aeguteteence of 
majontuof taste in unauihomed use of truii funds 
—Rights of minority —In or about tbe year 1839 a 
temple to the god Shn Ananmathji was erected in Bom* 
l:«y by the Dosta 0 waU Bania caste the religisn of 
whichcaste is tbe Jam rel gion A large portion of 
tbe funds required for building the temple was 
advanced by one N N, at that time the leading man 
in tbe caste, tbe lest wss obtained from the caste by 
subscription The firm ot N A acted as (he 
bankers to the caste and to the temple, received 
all tbe gifts and offerings made by the worship- 
pers aud for many years ad ninistcrcd all (he affairs 
of (be temple Tbe sums advanced by N A were 
gradually but entirelj repaid to him ont of tbe 
gifts and offerings There were three separate 
funds of which separate accounts were kept in tbe 
Ixnks — «i* , (1) the d rasa fund which was devoted 
to the temple purposes such as mamtcnance of 
prests lepairs, etc, and gifts to poorer temples, 
(2) the sadaran fund, which was more extended in its 
objects but still limited to religions and chantablc 
purposes, such as payments to poor deiotecs irrespec- 
tive of their caste etc , and (3) the mabajan fund, 
which was deioted to caste purposes such as pur- 
chase of caste utensils etc All three funds were 
collected at the temple Gifts and offerings were 


acnptions came from the caste cielnsivcly, and the 
ihy 
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12. CHAKITIES AND TmSTS— continued. 
meanwhile had invested the funds of the temple in 
eight lots of immoveable property. In 1867 the caste 
determined to appoint trustees of the temple property, 
and ir September 1867 a trust-deed was executed 
whereby S, K, and G (defendants Nos. 1, 2, and 3), 
together with three others who were dead at the 
time of this suit, — v>z., J R, T W, aud M T,— were 
appointed trustees of all the immoveable property be- 
longing to the temple. The deed set forth the objects 
to which the income of the propeity should be applied, 
and provided that the surplus should be invested in 
Government secuiitics, in corporation shares or in 
landed property, but in no other shares of any de- 
scription whatsoever. It also authorized the trustees 
to invest sui’plus moneys in the fiim of V N l\' Co. It 
was admitted that, subsequently (o June 1S69, the 
trustees managed the temple, and not only the im- 
moveable property, but all the funds. A debt of 
R2,40,C0"' was due from the firm of V N S' Co. to 
the temple and caste when the trustees took over the 
management. In 1S70 the firm of F .V S' Co. be- 
came insolvent, and in their schedule the trustees 
were entered as creditors in respect of darasa ac- 
count, itl,57,649 ; on mahajan account 017 ; 
on sadaran account, R22,597. It was admitted that 
the trustees knew of this entry in the said schedule. 
They, however, received no dividend, although other 
creditors, including (defendant No. 2), were paid 
two annas in the rupee. This sum /of 112,40,000 
due to the temple was wlnlly lost. In April l'-67, 
III 5,000 of the temple funds were invested - it did not 
appear by u hem— in the name of G (defendant 
No. 3), and in August 1868 a sum of Bl'nt i 0 was ad- 
vanced to one J JP. In 1869 a sum of IllO.dCO was 
advanced by the trustees to A’ TT ^ Co„ which was 
never repaid, nor was any interest received upon if. 
.It was lost on the failure of that firm in 1879. The 
principal partner of that firm (N K) was the only 
son of K (defendant No. 2), who also had an interest 
in it. In 1877-78 various loans were made by the 
trustees to three mills in which one or mere of the 
trustees was interested. Of h 55,000 lent to the mills 
and io N K Co., 1142,000 were lost. Half a lakh of 
outstanding gifts to the temple remained uncollected 
owing to the negligence of the trustees. Too suits 
brought by another caste against the trustees were 
defended out of the temple funds. All the defen- 
dants (trustees), with the exception of K, were in needy 
circumstances. In 1880 a hundred members of the 
caste protested against the management of caste and 
temple affairs by the defendants. '1 he plaintiffs, six 
in number, took part in the protest, and filed the 
present suit in 1881. Thereupon there was a caste 
agitation in favour of the defendants, who were all 
shettias of the caste, A meeting of the caste was 
held, and a series of resolutions, supporting the defen- 
dant’s management and approving of their conduct, 
was passed, and a document to that effect was signed 
by 1,468 persons — the whole caste in Bombay number- 
ing only 1,500. The plaintiffs sought to make the 
defendants liable in respect of the moneys lost to the 
caste and temple funds, and prayed for the appoint- 
ment of new trustees and for the settlement of a 
scheme. The defendants denied the charges of ncgli- 
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12. CHARITIES AND TRUBTS-continned. 
gence, and pleaded that the suit was not properly 
constituted, not having been brought under s. 30 
or 539 of the Civil Procedure Code of 1877, and that 
it was in contravention of Hegulation II of 1827, 
Ch. II, s. 21 They relied upon the fact that 
the caste had approved of their conduct and had 
allowed them to defend this suit at the expense of the 
caste. They contended that under these circumstances 
the plaintiffs were not entitled to maintain the suit, 
and that the Court would not interfere with or control 
the decision of the majority of'the caste in matters 
relating to the internal management of its affairs, 
Seld that s. 39 of the Civil Procedure Code 
(Act X of 1877) did not apply. If the plaintiffs 
had any right of action, it was a complete right of 
action vested in each of them, and- not a mere joint 
right shared with others and incomplete unless they 
united themselves with others. They sued as sub- 
scribers to the temple and devotees of the idol, and as 
such eaeh had a right to complain of maladministra- 
tion. They were entitled to sue in their own right 
and in their own name without”permission of the 
Court or notice to other parties interested. Ifeld 
also {ioWovf'mgThanffO. Karuppa v. Arumugn Radon, 
I. L. R., 5 Mad., 383) that s, 539 of Act X of 
1877 did not apply. The three funds idmiuistercd 
by the defendants were different in character. The 
mahajan fund was a purely secular fund ; the other 
two funds were religious and charitable fund-. Even 
if the case came under the Civil Procedure Code 
(Act XIV of 1882), s. 539 would not apply, that sec- 
tion being permissive or directory, and not man- 
datory. Any person interested in the pioper observ- 
ance of a religious endowment may sue in his own 
name to bave the t'-ust properly administered. The 
section does not prohibit a private suit, and does not 
make the sanction of the Advcca'te General a condi- 
tion precedent. The gifts to the temple comprised in 
the darasa and sadaran funds were irrevocably dedi- 
cated to a public charity, and therefore the approval 
by the caste of the conduct of the trustees was no 
bar to the suit. They were also dedicated to the 
idol, who was a public, not a mere private household, 
divinity The ideal personality of such an idol is 
well recognized, and in case of misappropriation of 
the property he is entitled to the protection of the 
public authorities, on the ground that it has been 
devoted to public religious purposes, and must not 
be wasted even by the donors. The management of 
the temple belonged to the Dossa Oswall Bauia caste, 
and not to the whole Jain community. Although the 
donations were irrevocably dedicated to public pur- 
poses, the donors had never lost the right, wh'ch was 
attached to the caste from the beginning, of manag- 
ing the temple which they had founded, and their 
manayement could only be interfered with as a public 
chai’itable trust on proof of maladministration. On the 
evidence , — Held that the defendants were not liable 
for losses prior to 1867. It was not clearly proved that 
they were managers of the temple funds before that 
date. Held also that the defendants were liable for 
the losses incurred subsequently to 1867. They 
assumed the management on the execution of the 
trust-deed in that year, aud ought to have taken steps 


( 7953 ) 


DIGEbI OF CASES. 


( 7954 ) 


BpHT OP SUIT-fcnAHwerf 

CHARITIES AND TRUSTS— e«7«;in««?. 

■fo Teco^e^ the moneys which had been impropeilj 
adiacced on loan or otherwise negligently imcsted 
• u “'wilfnl neglect, 

ihich had been 
ined to Iheflist 
d tl at the re* 

inaining defendiuts had ever acied as tnistecs. 
The negligence «f the trustees m not taking steps 
to lecoici the R2 40QQQ duo from the firm of 
7' A cf- Co was a clear breach of trust. Jbe 
evidence showed that, although the whole sum could 
not have been recovered at any time during the 
trusteeship of the defendants, yet that some portion 
-of the mont y might have been < btaiued if duo dili- 
gence had been used, and that other creditiis of the 
£nn had actually been paid 2 annas in the rupee 
The 6rst three defendacta were ihereforc liable to 
refund 2 annas In the rupee of such pwdion of the 
R2 40 000 as belonged to the dsrsEa and sadaran 
r --In 4o en the mahaian fund, ib belonged to the 


the tiuttreship, siid cruirm a tv.ut.u •. 

ThAKEBBBT DeTEAJ ! llXIBBnUM Nabsw 

. [I.X| H, 8 Bom, 482 

QS Suit for possessiou of en- 

dowed property— ieAyious frut- CAanCaiU 
f. ./ — Iroceiiure Co<ie ( ict XIV of IS$2), 


•wayfarers and travfJJirs, lu o 

nud shrine in the evening and to meeting the (x 
pensfs of lepcating prayers on the occasion of Id 
and Bahhiid, and that the «aid profits were never 
spent for peisowal purposts” ihe pliintiff based 
hei light to sue upon the fai that her deceased 
husband had been inutwalh and she prajed that the 
property m suit might be d clared wakl, and that 
certain alienation* made by her step sou since her 
husband’s death might be set a'ldc Held that the 
trust to which the suit related was one partly for 
charitable and partly foi riligious purpcsis As 
fai as it related to the former, it was governed by 
s 5^9 of the Cnil Prreedure lode, and if viewed 
jn the light of the latter, by Act \X of 16G , and 
that the suit, not being properly framed m com 
pJunee With the provisions of filher of thisc enact- 
nieiits was not maintsmable Sell fartber tliat, 
’ ~ * wgg neitlirr 

539 of 

, . wnnent 

to MiiJLu Ai.. » ■ iff ''“ra 

■not enlillcd to sue alone, as it was clear upon the 
face of the plaint that she was not altno interested in 
the subject matticr of the suit, and therefore that 
aiie could only sue on behalf of all vvho were so in 
tetested, having first obtained the leave of tbs Court 
aud otherwise complied with the provisionsof s. tO 
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12. CHARITIES AND TRUSTS— ecHtniuscf 
of the Civil Procedure Code Ltitivckissa 
L iBi I Naztbun Eibi I L R , 11 Calc., 83 

80, — Suit in respect of religious 

endowment— Cffil Procedure Code (Act S of 
1877J,st 30 SS9-Benff he^ XJX of IBlO-JH 
XA of lB63 —In a suit by two of the worshippers at 
a certom mosque, instituted after having obtained 
the sanction of the Advocate Geneial under s 539 
of the Civil Procedure Code, against themutwalh 
of the mosque and two other persons lo whom the 
nmtwalli lad mortgaged part rf the cud wed pro 
perty to secure the repavincnt of a loan, it appeared 
that one of the uortgagecs hjd sold some of the 
wakf property lu execution of a decree which be had 
obtained upon his mortgage, and the property bad 
bem purchased by the other nortgagec The plain 
- fHt tiie wTopeity purchased might be 


appoiotea 01 lui. <. uu V , » 

the acts of the waif might be defrayed fiom tlie 
profits of the property belonging to the eiidowaieRt 
Held that, fO far fis regardid thit portion of the 
prayer « hicb fell n itliiii the provis on$ of s 639 
of the Code, the plaintiffs were n<t entitled to sue. as 
they vr re not ‘ persons having a d rect interest in 
the trust’ within the meauingoftbeieition aiidthat 
the suit should have been instituted nndei s >4 
of Act W of 18C3 after BancUon obtained under 
8 18 Held also that, thiugli the plaintiffs 
might possibly have obtained have to sue under 
e 30 of the Code on behalf of themselves aud 
the other persons attending the mosque they, not 
having obtained such have were urt entitled to in- 
stitute the suit lor the purpose of obtaiuiugthe relief 
asked for in the other prayers of the plaint Jak 
A ll t Rasi Natu III NDUL I. L R , 8 Cole , 33 
C Jan Ali c Atawce RciiutN 

[9 C L R , 433 

See Skjmvasa Ciiabiab t I.AonAiA CirAniAvE 
[I 1. R , 23 Mad . 28 

87. ' Suit to ruBtram use of pro- 

perty for other than purposes of endow- 
jneat — Jujunc/ton — I'loperfy dedicated io re/i- 
jious '*» — The ulainuffs ancestor built a 

tempi . * 

ghui. 

noint oi deutli were leii u.v 

' ^ tisfd the last men- 

llehl 

• lebuiid 

imunity 

merely a ri,.h6 oi easmitw. rty, and 

—V lUfroii to the com- 
maintain a sail 
, g the ph3t for 

• V “ I ASI e IviliiO'?! 

. . I . ■ . : ilC.L R,602 

88 . Leave to sue — CieW Brevr- 

dure Code (lS62J,s 5 i 0 ~rov:tr of Cavrt togrant 
relief ouitide the tanehon — R hen sanction is pivni 
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12. CIIAEITIES AND TRUSTS— oc«/i»nferf. 
to the iustitntion of a miit tinder s. 539 of tlio Code 
of CWjl Procedure (Act XIV of 1882), the suit must 
bo limited to matters included in the sanction. It is 
not coinpotcnt to the Court (o enlarge the scope of the 
suit and grant reliefs other than those included in the 
terms of the sanction. UtrssniK r. CoUiEC- 

TOTtorKAHU . . I. L. B., 21 Bom., 257 

89. — Sanction granted to two 

persons Bcpnrntoly to institute suit in re- 
spoct of breach of charitable trust— Cn, 7 
I'rocedttre Code,. <i. 539 , — it instituted a suit with the 
Collector’s sanction to conipcl--lhc performance of a 
clmritablc trust ; 2) was subsequently joined ns 
plaintifT, having nho obtained the Collector’s sanction 
to institute the suit. JTeld that the sauctiou obtained 
by D related back to the institution of the suit. lU- 
SrATTAJKOAK r. IvIilsn^ATXAKQA'n 

[I. L. B., 10 Mad., 186 

go. Beligious institution. Suit 

concerning management of—SancUon of Ad~ 
vacate General, tcesnitij oJ~ Civil I’micdure Code, 
1S77 and 1683, *.6.99. — lu asuit brought in 1881 with 
no written consent of the Advocate General by the head 
of an adhinnm for declarations that a inuth was sub- 
ject to his control j that ho was entitled to npj oint a 
manager ; that the present head of the muth was not 
duly appointed and his nomination by his predecessor 
was invalid; and for delivery of possession of the 
movcahlc and immoveable properties of the muth to a 
nominee of the plaintiff ; the claim extended also to 
religious establishments at Benares and ekewhero 
connected with the muth, — Held that the consent of 
the Advoc.ate General to the suit was not required ; 
the suit having been instituted under the Civil Proce- 
dure Code of 1877 and the cause of action not being 
an alleged breach of trust. Giya>’A SAlinAimnA 
PANDABA SABNAmil r. KA^^DASAWI TAAnUBAK 

[I. L, B„ 10 Mad., 376 

91 ^ Public cliarity — Trust — Fnl- 

lic chariiahlc or religions trust — Offerings made to 
an idol — Liahiliiy of persons in possession of an 
'idol’s property — Account — Jurisdiction of Civil 
Courts in eases relating to public charities— Civil 
I'rocedure Code (Act X of 1877), s, 539 — "Direct 
interest,” Meanirg of.—l. A trust for a Hindu idol 
and temple is to bo regarded iu India as one created 
'‘for public charitable purprscs " within the meaning 
of s. 539 of the Code of Civil Piocedure (Act X of j 877). 
2. The Hindu law recognizes not only corporate bodies 
with rights of property vested in the corporation 
apart from its individual members, but also the judi- 
cial persons or subjects called foundations. A Hindu 
who wishes to establish a religious or charitable insti- 
tution may, according to his law, express his purpose 
and endow it, and the ruler will give effect to the 
bounty, or at least protect it, .A tnist is not required 
for this purpose as ',it is by English law. 3. Those 
who take charge of gifts made to a religious or chari- 
table institution — whether such gifts consist of cash, 
jewels, or land — incur thereby a responsibility for 
their due application to the purposes of the institution. 
They are answerable as trustees would be, even 
though they have not consciously accepted a trust. 
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and _a remedy may be sought against them for mak 
ndministratiim by suit open to any one interested as 
under the Roman system in a like case by means of a 
popularis actio. The plaintiffs as relators filed this 
suit under s, 639 of the Code of Civil Procedure (Act 
X of 1877) against the defendants as tnistees of the 
temple of Sliri Ranchhod Raiji at Dakor. The plain- 
tiffs were five in number. The first plaintiff was the 
hereditary manager of the temple and its appendant 
villages. The other plaintiffs acre priests residing 
at Dakor, who ordinarily took charge of pilgrims 
visiting the shrine, and performed worship of the idol 
on their behalf. The defendants were the shevaks or 
ministers of the idol— about one hundred and fifty in 
number — who look office by hereditary descent. 
They remained iu constant attendance on the idol, 
performed the daily services at the temple, collected 
all the tfferings made at the shrmo, aiid kept themia 
a bhandar or store-room. The god Shri Ranchhod 
Raiji was held in great veneration by the followers of 
the A’’aishnnva religion throughout Western India. 
Every full moon thousands of pilgrims resorted to the 
shrine, and made offerings to tlie deity, of cash, orna- 
ments, clothes, and other articles amounting in value 
to ahont a lakh of rupees in the course of a year. 
Besides these offerings, the temple enjoyed a grant, in- 
perpetuity, of the revenues of several inam villages, 
of which Dakor and Kangri yielded the largest 
income. The plaintiffs sued as persons interested*m 
the maintenance of this public religious and' charit- 
able institution, and prayed that the Court would- 
make the defendants, as recipients of the offerings at 
the idol’s shrine, accountable as trustees, for the 
right disposal of tho property thus acquired. The 
plaintiffs alleged that the income of the temple had' 
largely increased, and had been wrongly appropriated 
by the defendants to their personal purposes. They 
therefore prayed for an amount, for the appointment 
of a receiver, for the removal of the shevaks from 
their tffice, and for the settlement of a scheme of 
future management. The defendants answered (inter 
alia) that the plaintiffs had not such a direct interest 
in the institution as to entitle them to sue under 
s. 539 of Act X of 18/7; that they themselves were 
owners of the idol and of the idol’s property, and- 
that ns such they were not liable to render an 
account of the offerings they had collected at^ the 
shifne. They also contended that they were not liable 
to he removed from their effices, which they and their 
ancestors had held for several centuries past. _ The- 
District Judge dismissed the sirit, on the preliminary 
ground that, except the first plaintiff, who was a 
hereditary manager of the temple, the other plaintiffs 
had not such a direct interest in the charity as to- 
entitle them to sue under s. 539 of the Cede of Civil 
Procedure (Act X of lt77). ' Seld, reversing' the 
decision of the District Judge, that plaintiffs- 
Nos. 2— 5, as priests residing at Dakor and taking 
part in the worship of the idol, were directly inter- 
ested in its due performance and its maintenance,. 
Though they might not be trustees, they were-clcarly 
among those who in practice benefited by the execu- 
tion of the trust. They had thus an undeniable locus- 
standi as relators, and the suit could proceed at tn 
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HIGHT OF SUIT — cont%nued 
12 CHARITIES AND TRUSTS— conhntted 
instance Held furtlier that the shevala were not 
the owners of th^ offerings made to the idol As 


by appointing a receiver or otherwise in his ^scrc* 
tion, for goarding the ^opcrty of the temple , (2) to 
take an account of the property and of the receipts and 
disbursements of the temple (3) to make the requi- 
site orders for recDienng pioperty appropriated by 
the sheiaks and (4) to draw up a scheme for the 
future mauagement of the temple and ita funds 
regard being bad to the established practice of the 
institution 'and to the position of the sbevaks and of 
other persons connected with it The jurisdiction of 
the Civil Conrts In matters of this kind ditcnssed 
GANESH TAMBZEAB. t LAKQtllBAU Oo 

TiHDKAM I Xi B 4 12 Bom , 247 

Held bv the Privy Council affinning this decision 
that the decree uas right no further directions being 
necessary the first thing to be done being to take 
an account of the trust property without which a 
scheme for future tasQagemeDt could not he settled. 
CsoiAiAn Lasbuxbau r Babohab OiKBas Iau- 
BSBAB I B , 24 Bom , 60 

[L R , 28 1. A , 199 4 C W IT , 23 

<S'sg MA^OBAB t KBSBATBAU 

[I. X«. R., 12 B om , 26? note 

92 Suit by worshipper of 

Hindu temple relating to trust— rru#^ /oc 
puiUa religtovi pvrpotta — FrxtaU fru#;— C»r«f 
Frocedvre Co It t$ SO 58S-^Aoi XX^ of J863— 
Stndu Laic —The defendants made a gift of land 
to a Hindu temple for the purpose of defraying the 
expenses appertiioiog to the idol > he temple was 
built and the gift made la 3i>7'> The defendaota 
obtained from the reienue authorities mutation of 
names m the idoVs favour and an acknowledgment 
of the person whom they nominated as agent or 
manager The plaiutiff. alleging that they Iiadeobse 
quently repossessed themselves of the land and (Le 
profits accruing therefrom, and that he was interested 
as a Hudu m worshipping at the temple, and profess- 
ing to sue on behalf of the entire body of the 
worshippers thereat, sued for declaration that the 


toe tcm{]e, auu luat me v^ouii. s ou a t- su^ 
orders and mstructions as might he necessary and 
proper for the future management of the temple and 
payment of income No sanction to the instiiutioo 
of the suit was obtained under s 539 of the Civil 

■r. 3 . J T7.JJI. *1... r.,11 «!,.♦ IWl. 


lltia also oy II e t uii i eucu luau lut sua na.> uoi. 
maiQtsinable as against those defendants Per 


RIGHT OF SUIT — continued 

12 CHARITIES AND TRUSTS—contmued 
Stbaiqht, >7., that the suit was not maintainable 
ooder the Bindu Law, (bat the trust was one for 
}nhlie religious purposes , that such a suit, in which 
the plaintiff asked to have the trust administered by 
the Court could not be maintained witlio t the 
sanction required by s 639 of the Code, that 
assuming s 539 to be inapplicable and Act X\ of 
18C3 to apply, the suit could not bo maintained with- 
out the sanction required by that Act , and that, with 
reference to s 80 of the Code no cause of action had 
accrued to plaintiff alone on which be could maintain 
the amt Fer Edge, C J and fTBiiEiir, J , that 
if the trust were cue for public religious purposes, the 
suit as against the defendants before the Court must 
fail for non compliance with the provisions of s 639 
of the Code and, if for p ivatc or qua»\ private 


had Wrongfully taken possession) trespassers , that 
Act XX of 1&G3 could not apply and that, with 
reference to s 80 of the Code, the plaintiff could not 
msiDtaia the snit alone on bisown behalf or on be- 
half of himself and others against those defendants 
Jatoahra v ^khar Untain, 1 L R , 7 Ml , 178, 
distinguished Zlanohor Oanetk Tamlekar v. 
LaKhmiram Gotindram, 2 L J7 , J3 Ron , %i7 1 
Lntt/uitttfa Bibt v Nvzirun Rth, 1 L R , 11 
Cale ,$S ,b'DA Btra Lot v Bhav on ZL R,BAU, 
W2, irferred to Wajxd Ah Shah v Rtnatutlah 
Beg,l / R , 8 All, 31 approved HAOnuuAB 
liiAJ. c Kbsbo Rauabu] Das 

[I L R, II AIL, 18 

93 Suit to remove a trustee— 

C*ttl Procedure Code, e 539 — Internet necesjary 


being further interested in its administration as 
Brahmans entitled under certain circumstaoccs to share 
in the benefits of the chanty, sued under s 530 of the 
Code of Cml Procedure to remove defendant from 
the Inistecship of the chanty on the ground of 
fraudulent mismanagement Jfeld that the plain 
tiffs’ interest did not support the suit. Queere — 
Whether a suit for the removal of a trustee will he 
under the alove section. Nabasiuiia r Avtav 
Cdbtti V . 1. 1* R„ 12 Mad., 167 

84, — , , ■ — — Cttil Procedure 

Code (1882), r 639~Stat 52 Oeo ///, c 101 
— A suit to remove a trnstce of a chantable 
trust docs net lie under s. £39 of tbe Code of Civil 
Procedure AarcmmAa v Aypan CheUt, I. L li , 
12 Mad, 157, followed Ftr SbepbaeD, J , — 
The language of s. 53o Is in part borrowed from 
.,2 Qto III, c 101 (bir Samuel romillj’s Act), 
and tbe dcnsioos upon that statute are in a measure 
reproduced in the section S. 539 should accord- 
sugly he construed in the light of the decutous on 
that statute, so far as they arc applicable to the 
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12. CHARITIES ART!) TRUSTS — continued, 

language of the section ; and the statute having from 
the first been held to be inapplicable to cases in which 
the hostile removal of a trustee is required, s, 539 is 
likewise inapplicable to such cases. Kangasami 
Raickan v. \'ari>appa Raickan 

[I. L. E., 17 Mad,, 462 

95 . ; 

Cirii Vroiedurc 

Code ( 1882 j , s. 6S9 — Suit for removal of trustees 
of a public charity and for account — Jurisdiction 
of district Judge - Jurisdiction of Subordinate 
Judge. — A suit to remove the trustees of a public 
charity, and to compel them to account and to make 
good the losses sustained by ,the charity in conse- 
quence of their default, is a suit which falls within 
the scope of s, 539 of the t ode of Civil Procedure 
(Act XIV of 1882), and must therefore be institnted 
in a District Court, and not in a .Subordinate Judge’s 
Court. Httsskinmiak r. CoiiiECTOE 03? Kaira 

[I. Ii. E., 21 Bom., 48 

86. Civil Procedure 

- Code, s. 539— Jurisdiction of District Court. — In a 
suit under the Civil Procedure Code, s. 539, in the 
District Court to remove the hereditary trustee of a 
public trust for breach of trust, the District .ludge 
held that the suit could not be maintained. The 
plaintiff appealed, and the ajipeal came on before two 
Judges, who differed in opinion. The appeal, was 
thereupon referred under the Civil Procedure Code, 
s. 575, and was heard by a Bench of three J udges, 
including the Judges who first heard the appeal. 

- Seld by Best andWEiE, JJ. (Mtittusami Atvab, 
J„ dissenting), that the suit « as maintainable under 
the Civil Procedure Code, s. 539. Narasimha v. 
Ayyan, I. L. It., 12 Mad., 157, considered. Sra- 
BATTA V. Krishna , I. B, E., 14 Mad., 186 

97.'^ Civil Procedure 

Code (I882J, s. 539 — Suit to remove a trustee and 
to recover possession of trust property in the hands 
of a third party — Limitation Act ("MV of 187? J, 
sch. II, art. J34-Slaf. 52 Geo. Ilf c. 101— 
Civil Procedure Code Amendment Act (VII of 
188SJ — Act XX of 1863, s. 14 — Luty of Collector 
in sanctioning suit — Irregularity not affecting 
merits of suit — Civil Procedure Code, s. 578 . — A 
suit for the dismissal of a trustee and for the recovery 
of trust property from the hands of a third party to 
whom the same has been improperly alienated is 
within the scope of s. 539 of the Civil Procedure 
Code. Subbagga v. Krishna, I. L. J?., 14 Mad., 186, 
followed. Lakshmandas Parashram v. Ganpatrav 
Krishna, I. I. It., 8 Dorn., 365, distinguished. 
Art. 134 of the second schedule of the Indian 
Limitation Act {XI’ of 1877) applies to such a suit. 
The difference between the provisions- of s. 539 of 
the Civil Procedure Code and those of 52 Geo. Ill, 
c. 101 (Eomilly’s Act), pointed out. Persons having j 
a 2 ’ight to worsh’q? in a temple are u itliiu the scope of 
s. 539. Under that section, as originally enacted, the 
Words were “ having a direct interest in the trust,” 
and the word ‘'direct” has been taken out by Act 
VII of 1888, The inference is that the Legislature 
intended to allow persons baling the same soi-t of 


EIGHT OF SUIT — continued. 

1-c. CHARITIB.S ARD TRUSTS -coh<jhh« 7. 
interest that is sufficient under s, 14 of Act XX 
of 1863 to maintain a suit under s. 539. The 
Collector, in gu’ing bis consent to the institution of a 
suit under s 539, has to exercise his judgment in the 
matter, and see not only whether the persons suing 
iire persons having an interest in the trust, but also 
whether the trust is a public trust of the kind 
contemplated by the section and whether there are 
primd facie grounds for thinking that there has been 
a breach of trust. But where the form of the per- 
mission showed that he had omitted to exercise his 
judgment in the matter of the interest of the plain- 
tiffs ill the trust, such omission was held to be a mere 
irregularity and within the scope of s. 578 of the 
Civil Procedure Code. Sajedije RajaThowdhtoi 
1'. Goue Mohtjn Das Baishnat- - 

[I. Xi. E., 24 Calc., 418 

88. — — — — - — Charitable en- 

dowments — Interest sufficient to support a suit 
relating to charity. — A Hindu, shortly before bis 
I death, directed his wife and mother to employ part of 
his property for the maintenance and upkeep of a 
charitable institution, being a choultry where Japta 
Brahmans and travellers were fed, and at the same 
time empowered his wife to make au adoption, 
declaring that the adopted son should have no 
interest in the property devoted to the charitable 
purpose. On his death, the widow and mother 
executed a document, relating" to the property, to 
give effect to the wishes of the deceased for, the 
benefit of Brahmans ; and three years'later the widow 
took in adoption a boy, whose father acquiesced iu the 
deceased man’s dispositions. ‘The charitable trust 
having been neglected and the adoptive son having 
taken possession in his own right of the lands con- 
stituting the endowment, two Braliman I'esidents 
in the neighbourhood who had obtained leave under 
s. 30, Civil Procedure Code, instituted a suit as 
representing the Brahman community at large to 
remove the widow from the oliice of trustee, to have 
the adopted sou declared ineligible for that office and 
for the appointment of a new trustee. Retd that the 
plaintiffs possessed sofficient interest in the charity 
to enable them to maintain the §uit, and that they 
were entitled to the relief claimed by them. Gakaeati 
Atean V. Satithki Amhau I. L. E., 21 Mad., 10 

99 , — Civil Procedure 

Code (1882), s. 539— Trust.— A suit may properly 
be brought and a decree made under s. 530 of the 
Code of Civil Procedui-e for the removal of a trustee. 
Rarasimha v. Ayyan Chetli, I, L. R., 12 Mod., 15i 1 
Sathappagyar \. Periasami, I. I. R., 14 Mad.,!, 
Eangasami AaickanV. Varadappa Naickan, I I- 
a,, 17 Mad., 462; Chinfaman Bajaji Dev v. Dhondo 
Ganesh Dev, J. L. R., 15 Bom., 612;. Tricumdass 
Mulji v . Khimji Vullabhdass,!. L. B.,l6 Bom., 626; 
Hussain Mian v. Collector of Karia, I. I. R-i 1" 
Bom , 48 ; Sajedur Raya v. Baidganafh Deb, 1. 1. R; 
20 C ale., 397 ; Molii-ud-din v. Sgad-vd-din, 1. 1- «•* 
20 Calc., 810 ; and Sajedur Raja Chowdhuri v (?otfr 
Mohtin Das Baishnav, I. L. R;24 Calc., 418, reierict. 
to. Subbagga v. Krishna, I. L. R; 14 Mad,, Ibu, 
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RIGHT OF SUlT-eoniuued 

12 CHABITIEb AN!) TBUSlb-eoH^-tted 
iollowed Huseui Begau i Coiiectob 0? 
Mobakabad I. Ij B , 20 All , 48 

100. Ctrl/ /’rocerfnW 

Code (iSS2), » 53'^ — Suit to remote trustees nnd /or 
appotntm'‘i i of tieio trustees — A suit for the 
renio% al of an old trustee who has committed a nreach 
of trust and f ' nay 

properly be • of 

Cuil I’roced of 

JUoradabad, I L ! 30 a// , 43, approied Jtauyff 

samtNuic^anv I aradappa Autekan, J Z. B IT 
31ad ,462, dissentedfrom GinLnABi Laj. i RaU 
Lal . . I. Ii R , 21 All , 200 

101 Proieiure 

Corfe, 1583 es 15,539 — JJeZiyiouJ Endottwents 

of 1868J,ss 14, 15 18— iui/ hp a petierffl 
trustee aniJ a tcoraAt^per for remoial of trustees •— i 
A suit nas filed la a Ditiict Court by the general 
trustee of a temple and a worshipper therem praying | 
that certain trustees might be declared incompetent 


I 

that a seheise might be settled fortiiemsaagementoF 
the trust Lei^e to file the suit had hem obtaroed 
uuder the Lchsious EudoMnents Act 18li3> and I 
under a E3H of the Cede of Civil Piocedure Held I 
that the suit was maintaiuable NABSTArrA Attars I 
KrsrABAsAiii SirniziAR I L R , 23 M ad , 6S7 

102 Ctttl rrocedufe 

Code f Act XJ1 of 1SS2J, S' 30, B3J — Ueitptous 
evdouments—Ilemosal of tajjadanas’nn — Couten 
tsous and non contentious cases S. 530 of the 
Code of Civil Procedure applies h th to coilcntioue 
and Bon coutcntious cases The decision of Best and 
WeiRjJJ iiiS«b6nya> Arij^na 1 L J{,14Vaa, 


the managership of the properties concerning which 
the Sint is brought is not sufficient to gne a n_bt to 
sue Ihe right of worship of each worshipper in a 
iTahomedan mosque or religious endowment is au 
1 1 i . n eoftberuhtof 

II n coinphaiice 
5 of s '■0 of Ibe 

LoOc ot Civil f roceflurt oois not aitect a suit for the 
removal of a trustee of Afabomedan endowment 
Jan Alt \ Bam N th Ml ndul, 1, L 11, 8 tale, 
62sJaicahrn\ AklarUxsnn.l L B , 7 Alt >, 
■178, Luttfinnissa Bihi \ Auzirun £tbi,l L B > 
11 Calc , 33 , and Zafurpoh Ah v JJotA/atcar Stnph, 
ALBS All , 4^)7, referred ta SfouiunsiM r 
Sabidudbin alias Nawab JIean 

[1. L R., 20 Calc , 810 

103. Public charitable tnxst-~ 

Ctcxl Brocedvre Code 1S82, ss 639, IS — /iis* 
Inet Court, Ji rut/ic/TOn of — A church »t 
Palajurand the property appertaining to it were iQ 


RIGHT or SUIT— eon/inued 

12 CHARiriE'^ AN!) TRUSTb— con/ma#// 
the possession of certain of the jogahars or pan* 
alnoners, who had been elected kaikars or church* 
wardens but whose election bad since been super* 
seded m fav our of three other persons, who now sued 
to recover possession The plaintiffs were Roman 
Catholics , and with the three persona abov e referred 
to were joined a« plaintiffs the Vicar Apostohe, the 
Vicar appointed to the church by him and two other 
persons representing the Roman Catholic yogakars 
The defendants wire ‘^yro Chaldean Christians and 
with the two persons above referred to were joined 
thu Choi Episeopa the Vicar appointed to the church 
by him, and four persons lepreseutmg the ether 
jogaknrs The plaint was framed under the Civil 
Piocedure Code s 5s9 and contained, besides a 
prayer for possession, praveis for declaration that 
the chmch etc was held on trust for worship 
aciordmg to the faith and discipline of the Church of 
Rome, and for injunctions against the defendants. 
The suit was tried by the District Judge m wU se 
Court It was instituted, although the defemUuts 
pleaded fo hSs jurisdiction on the ground that the 
Civil Procedure Code s 5d9 was inapplicable He 
passed a dcircofo the plaintiffs, holding that the 
church, etc was dedicated to the trust abovestated 
althougl it had been diverted from the purpose 
of that trust for a time Held (1) that the suit not 
being one brought by beneficial ies against trustees, 
or for any of the purposes inciilioied in the Civil 
Prcccduro Code s 63 that section had to up 
plication i (2) tliat although the suit should accord 
vnglv havo Veen brought in the Sub rdinute Court, 
the District Judge had jurisdictioa to try it, (S) 
that the decree was right oiits appealing tint the 
church etc had been neldo i the above tri»t from 
16 9 to 1853 With a doubtful intcrniptiou for one 
I year although the original tiust may have been 
different AUQUSTIBE t SlBDUTCOTT 

LI B , Z5 Mftd , 241 

104 Suit by trustees to eject 

persons in wrongful possession of trust pro* 
perty — Ciri/ frveedure Code ( Act AH’ oflbSBJ, 
ss 639, €12 — HisfriCt Judpe, J^cineiiic/icn of — 
i8u6or(fin >/r J« /ye, </i riedic/icn ’f — Supecin/en* 
dence of High Court — S 539 of the *Code of 
Civil Pioccduro ^Act \IV of 1883) has no apph* 
cation to a suit brought by the trustees ot a rcluious 
ciido viucnt to eject persons m wr iigful possession of 
the trust propel ty Tlie plaintiffs sued, as trustees 
of a temple, lo recover certain trust property from 
dcfendints who were alleged to bo in wrongful 
pOssCBSioo The defendants pleaded that they were 
owners of tlie propertv in disputL and applied 
the income thereof for thejurposcs of the temple, 
they disputed the plaintiffs’ title to the managcmciit 
or possessirn of the same The Subordinate Judge, 
who tried the ease in the first instance, held th.it tlie 
defcndanti were trustees with respect to the property 
in their p Esessiou, and tliat the suit was one of the 
nat lie contemplated by s 6S9 of the Cole ot Civil 
Procedure He therefore retumed the plaint for 
presentation to the Distiict JiuUe This order was 
confirmed on appeal Held tlat the Suboidiuatc 



( 7983 ) 


DIGEST OF CASES. 


RIGHT OF SUIT — continued. 

12. CHAEITIES AND IRUSTS— 

J udge had jurisdiction to entertain the suit. Held 
also that the High Court had power, under s. 622 of 
the Code of Civil Procedure, to interfere in this case, 
the Subordinate Judge having failed to exercise a 
jurisdiction vested in him law. JSeld also that 
the suit was not one falling under s. 539 of the Code 
of Civil Prccedure. Vishyanath Goyind v. Bam- 
bhat .... I.L. R.,l5Bom.,148 

105. Suit by trustees to eject a 

trespasser from trust property— Cit-ii Pro- 
cedure Code ( 1S82J, s. 539. — D was the manager of 
a religions endowment called the Chinchvad Sansth'an. 
On his death in 1852, disputes arose betr^een C and Q 
regarding the management of the sansthan, each 
claiming to be the heir and successor of D. After a 
long litigation they entered into a compromise in 1881 
by whiMi a portion of the sansthan property, consist- 
ing of certain inam villages, lauds, and varshasans, 
were assigned to G, and 0 was left in charge of the 
rest of the sansthan property, together with all the < 
rights, privileges, and manpans enjoyed by the here- 
ditary trustee of the endowment. In lb86 by a 
decree made in a suit called the " Charity Suit,” 

C was removed from his office, and the plaintiffs 
were appointed trustees in his place. In 1 889 the 
plaintiffs filed the present suit to set aside the com- 
promise of 1881 and recover back the sansthan pro- 
perty assigned to O under that compromise. Held 
that the suit did not fall under s. 539 of the Code of 
Civil Procedure (Act XIV of 1882). Dhundibaj 
Ganesh Dey V. Gahesh I. L. R., 18 Eom., 721 

106. Public charitable and reli- 

gious trust— Cir«7 Procedure Cede (Act XIV of 
1882), s. 539 — Property set apart for religious and 
charitable uses — Trustee — Pepudiation of the 
trust, Pffect of— Ffrsons haring a direct interest in 
the trust, — The plaintiffs sued as relators, under 
8. 539 of the Code of Civil Procedure (Act XIV of 
1882), to have the defendants removed from the 
management of a religious endowment, called the 
“ Chinchvad savasthan,” on the ground that they 
had mismanaged and misappropriated the trust funds 
in their hands. The plaintiffs also prayed for the 
appointrnent of new trustees, and for the settlement 
of a new scheme of management under the direction 
of the Court. The plaintiffs and defendant were the 
descendants of Shri Morya Gosavi, the original founder 
of the savasthan. Shri Morya Gosavi was a devotee 
of the dcit3' Shri Mangal Murti. He dedicated a 
temple to the deity at the village of Chinchvad, 
and established an annachhatra and saduvart for 
feeding the poor and the destitute. He buried 
himself' alive, and over his tomb a temple was 
built-to perpetuate his memory. The Raja of Satara 
conferred on his descendants from time to time 
grants of lands, villages, and varshasans for the 
maintenance of the shrine and ^of the charities 
connected with it. Votaries of the god Shri Mangal 
Murti visited the shrine in large numbers, and 
took part in the annual festivals and celebrations 
held in honour of the founder of the savas- 
than, In course of time the Chinchvad savasthan 
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became one of the most popular sacerdotal insti* 
tutions of the Deccan. In 1744 the Peshwa made 
a tahanama (or award) by which he set apart 
one half of the savasthan property exclusively for 
religious and charitable purposes, and distributed 
the other half among the descendants of the founder, 
to provide for their temporal wants. Subse- 
quently to the date of- this award, fresh grants 
were made to the manager of the savasthan by the 
r ulin g authorities^ of the day . In 1774 and 1776 A.D. 
the new acquisitions were divided on the principle 
adopted in the Peshwa’s award,— one-half being 
reserved exclusively for the savasthan, the othet 
half distributed among the heirs of the grantee. 
In 1874 the defendant 1 succeeded to the office of 
manager and trustee of the savasthan. Within a few 
-years after entering upon his office, the defendant 1, 
in conjunction «ith his sou defendant 2, incurred 
heavy debts, mortgaged several villages belonging 
to the savasthan, and dealt with the savasthan 
income as if’ it was his own absolute property. 
The plaintiffs filed the present suit with the 
consent of the Advocate General in 1883. The 
defendants pleaded {inter fiZid), that the property 
in suit was not burdened with a public religious 
or charitable trust ; that they were not trustees, 
but owners, of the savasthan ; and that the plain- 
tiffs had not such direct interest in the property 
as to entitle them to sue under s. 639 of the 
Code of Civil Procedure. The District Judge, who 
tried the case, found that the savasthan was if 
public religious and charitable institution j that 
the defendants were trustees in charge of the 
savasthan property, and that they were guilty of 
such' gross misconduct as to make them unfit to act 
as trustees in future. He therefore passed a de- 
cree, directing the defendants to be removed from 
their office as trustees, appointed a new trustee in- 
their place, and ..framed a scheme for the future 
management of the savasthan. Held on the evi- 
dence that the management of the Chinchvad 
savasthan — consisting of the sacred shrines at the 
villages- of Chinchvad, Moregav, Thenr, nud Sidha- 
teks with their endowments — constituted a public 
'religious and charitable trust within the contem- 
plation of s. 539 of the Code of Civil Procedure. 
Held also that- the plaintiffs, being worshippers 
and devotees of the god Shri Mangal Murti and 
being also descendants of the original founder 
of the endowment, had a direct interest in the 
trust, entitling them to sue 'under s. 539- of the 
Code of Civil Procedure. Held further that the 
defendants’ assertion of their right to treat the 
trust property as their private estate and to apW’ 
the trust funds to~their private purposes was sufii- 
cient to justify their removal from the trust. Held 
further, upon the construction of the Peshwa’s ta- 
hanama (or award), that it was the intention of • 
the governing power in 1744 A.D. _ that thence- 
forth the Chinchvad savasthan — consisting 
shrines at Chinchvad, Moregav, Thenr, and vin- 
hatek — should constitute a public devasthan j im ^ 
that in setting apart a moiety of the property loi 
the savasthan, the object was provide a fiino 
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RIGHT OF SUIT— con<tntt«(f 

12 CHABITIES AND TRDSTS-conf.W 
for the support of the four shirues aad the ex 
pensos of the custctoary festuala as well aa of 
the annachhatra established at Chinchvad CaiK 
TAMAS BAJAJI DeT V DnOHBO Ganesh Det 

[I R , 16 Bom , 612 

107 Cash allowance allowed 

to woTBhip ofidol— PmoMoZfl'raB/— C*wf Iro 
ced« e Code (dot XlV oj t 639 — A pi la 

tiff claimed to be a co trustee of certain dargaa nd 
eotitled to a share in the management and lu the 
profits thereof, vrhich cons sted of a certain cash 
allowance from Government He sued the defen 
dants for an account and for the recovery of bis 
share Meld that the suit did not come within the 
purview of 8 539 of the Civil Procedure Code and 
did not require sanct on under that section Uita 
Vau Ulla V Baya Sabet Sanii Miya 

[I t. R, 22 Bom, 486 

108 • Publlo charitable trust— 

•Civil Procedure Code 1882 s 539 — Content of 

Adtoealt General —Two oot of fire trustees ap 
pointed by a will to administer a public cbaiitable 
trust brought this suit against the teDiaming three 
trustees praying (i) that the first defendant might be 
ordered to account for a specific sum of money of 
which it Was alleged he bad comn itted a breach of 
trust (ii) that the fir^ defendant tn ght be removed 
from the office of trustee and some other person 
appointed in his stead and m) for such ether or 
further lel ef as the nati re of the case tn ght req tire 
The consent m writing of the Advocate Ocneral to 
the institut on of the suit under s 539 of the Civil 
Procedure Code (XIV of 1882) had not been obtained 
Meld that the suit was one which fell witbio the 
purview of s 639 and consequently lu the absence 
of such consent was i ot maintainable TsictupAS 
iluiJir hnisHi Vouadboas 

^1 li R , 16 Bom , 626 

109 Suit to eject one claiuuDi' 

to be the jheer of a muth—Ctrtl Procedttre 
Code t 639 — Three disciples of a muth brought a I 


ATSAKaAR V Stbikitaba Swami I 

pr B E, 16 MBd,ai I 

210 — Suit to remove a mobbnt— 

C»rj/ Procedure Code s 529 — Trust for 'public 
lehffious purposes’ — Two plamtiffa mslitnted a 
suit on behalf of themselves and 42 other persons 
named in a schedule to the plaint against a mohunt 
of on ahhra to have certain alieuations of property 
belonging to the id I set aside and the mol unt 
removed on the ground that he was wastmgthe idol s I 
property and setting up an adverse title to it and to 
have another mohunt and trustee of the property 


RIGHT OP SUIT— conhnned 

12 CHARITIES AND TRUSTS— conhnKed 
appointed m bis place The plaintiffs alleged that 
they and the 42 others named lu the schedule were 
m the habit of worshipping the idol or of contribnt* 
mg to the worship and expenses of it but it was 
clwly established by the evidence that any Hindu 
who chose was at liberty to give puja or render 
service and worship and that others than tl e plain 
tiffs and the 42 persons named in fact did eo and 
that the plaintiffs ond the persons named were there- 
fore not the only persons interested m the suit 
The snit was cue to which the provisions of s 539 


ot a new trustee anU being sucu snouiu nave beeu 
dism ssed not bavmg been breught in the District 
Court or with leave of the Collector Sajedttb 
Raja i BAinrANATH Deb 

[I L R., 20 Calc , 397 

111 Smt by trustee— CiriZ 

eedure Code (At XlV of 1682) ts 30 539 
Puhhe chnrttt/ — The tristee of a ttmplc sued to 
recover from tl e representatives of the trustee of a 
fund constituted for special purposes in eonnee.tioa 
with the temple oorsbip a sum of money misappro- 
priated by him and to obtain the appointment in 
hu place of lunsclt or seme other fit person The 
plaintiff obtained leave to sue under Civil Irocedure 
Code 8 CO but no sanci ion had been oUaii cd under 
8 539 Deld that the suit was maintainable 
S 539 was intended to apply only to persons who 


• • I ■ ■ I 

112 Suit for a declaration that 

a certain piece of land is a grave yard— 
Cuit Procedure Cede fl8S8^ s 5d9 —Held that 
a suit for a declaration that a certain puce of land was 
a grave yard dedicated to the use of such persons as 


Fiucedntc Pakskmandas Parashram V Ganpai* 
favRnthna J L R 6 Sen, 365 and Sirinieaso 
Atfpanpary Slnnteasa tucamt I L R , 16 Zlad 
31 referred to llrnAUsiAB ABDUUin Khak r 
Kaiiu I L R , 21 All , I8T 

113 Suit for ejectment ofajeer 

of religious institution as being illegally 
appointed — Prayer for appointment of a neto 
jier — Eleclire oJJ ee — The jeer of a muth dice! m 
1888 and the lefendaut assumed office as i is sucecs- 
«cr The plaint ffs who were disciples of the muth, 
asserting in the plaiut that the oil cc of the jeer was 
clcctivo but without having heldanelection brought 
a suit to eject the defendant and to hare a new jeer 
elected or appointed by the Court and placed ly ^kis 
sessiou of the properties of the institution It was 
alleged both that the defendant had not been duly 
appointed to be jeer and also that he was disqualified 
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mailT OF BmT-cnndnued. 

V2. CBAmTlES and TUUSTS-concluM. 

for (lint Ollier iiy innnornUty iiiul otlicnvlfir. Held 
that Uic suit was not ninintnuialilr, Shin'ivasa 
SWAAII r. EaMAKI'JA CjIAltlAK 

[I. li. B., 22 Mnd., 117 

114. Public religious and 

chax'itablo trust— CinV Prncrdxtn- Code fAct 
Ay I' of 1SS2J. X. 8S'J~JJ{ttdii feinpfr, irif/i a dhav' 
tnaxhotn and xndut'ari olturhrd (o il—Linhi} Hv tf 
rouifrwtiro fntxfer—S'uif io rnmn'p Iriu’dpc—Lhnit- 
. n(iou,-~X Jlitulu built a tciniile in licnouv of the 
deity Shri Paiulurang, towliicli wnr nlliiclicd a dtinr- 
innsliala anti n Failavnrt for fectlinir travrllm and 
jriviinr alms In llio po ir. For the mnintciiancc of the 
temple anti the elmritica connected with it^ he dedi- 
cated cert tin properly by .n deed of aift) under which 
ho ronstitnleil himself a trustee for life and appoinletl 
a paiich to net as his successors in the trust. Duriit): 
his life-time he innn.n'icd the tcinide us provided in 
the deed. On his death in 1SG7. the punch did not 
take charge, but ids son (tlie defendant) nssnmed tbo 
management. Tb'> temple was open to tbc Hindu 
community. In 1891 tlie inijari of tbe temple and 
five other worshippers of tin- idol filed this suit, muler 
tf, riGO of the Code of C'ivil Frocednre, with the sanc- 
tion of the Advocate General, for removing the defen- 
daut from the management of tlic temple on tlic 
ground of his miseoiuhicl and mismaimgcmcnt of flic 
trust property. Tlie defendant pleaded {infer alid) 
that the property was not a public religious and 
chiiritihle trust, that he was not a tnietee, that the 
jilaiutifl's liad no right to sue, and tliut the suit was 
tluic-harrccl. IMd (1) that, having regard to the 
fact that a certain number t.f the public had nlwny's 
used (he temple, that there was attached to it a dhar- 
mashala, and that the surplus funds not required for 
tlic service of tlie temple were tobonpplicd to feeding 
travcUcrs and maintaining a sndavart, the intention 
of the founder was lo devote the property to public 
religious and charitable purposes ; (2) that although 
the defeiwlant was not appointed a trustee, yet by 
taking charge of the endou-ment and purporting to 
manage it as temple property he made himself a 
constnictive trustee, and was li.iblc, ns such, to the 
beneficiaries ; (3) that the -plaiiitilfs u'crc entitled to 
maintain the suit under s. 53 of the Code of Civil 
Piocedure ; (4) that the suit was not urae-barred. as 
with every fresh brcaclj of tije constructive trust or 
whenever the direction of tlic Court was deemed 
necessary a fresh cause of action arose. J OGAli 
KISnORE r, LAKSHMANDAS liAGJltJNATlVDAS 

[1. Ii. B., 23 Bom., 659 

13, CLAIM TO ATTACHED PROPERTY. 

115 , Suit without bringing 

claim under’ s. 278 — Cit'd Provedure Codefl882j, 
ss. '278 and 2S3 — Stitf io hare property declared not 
liable in execution.— 'Hhe provisions oi a. 278 of the 
Code of Civil Pre ceduro and the sections immediately 
succeeding are n( t exclusive of the remedy provided 
by 8. 283 of the Code. Man Kuar v. Tara Singh, 

I. L. P., 7 All., 5S3, coasidcj-ed. Sgndab Siugh o. 
Ghasi . . , , I. Ii. B., 18 All., 410 ^ 


bight of StJIT — continued, 

13. CL/IM TO ATTACHED PROPERTY 

— concluded. 

116, - Effect on right of suit of 

temporary cessation oi exeeution-proceed- 
Wgs —Ciril Procedure Code C1882J, s. 283 -Order 
partly releasing ottacht/ienf.—Whcre a decree has 
not been adjusted or otiiorwise satisfied and is still 
operative, a temporary cessation of the execution- 
proceedings under it does not deprive tbo execution 
creditor of his rights to sue to set aside an order made 
under s. 28S of the Civil Procedure Code (Act XIV of 
1832), releasing part of the property from attncbmeni;, 
and to have it deohirod that such part, or some frac- 
tion of such part, is liable to attnclnncnt. Baxaji 
Sjiamji NA7k V. XfonoBA Xaik 

[I. L. E., 21 Bom., 58 

14, COMPENSATION. ' 

117. Suit for compensation’ for 

expenses of releasing cattle— Cattle seized 
under Cottle 7'respass Art, 1871. — A suit for compen- " 
-sation for expenses incurred in releasing cattle which 
were wrongfully impounded by the defendant will not 
lie in a Civil Court. Tbe Legislature, when establish- 
ing pounds by Act I of 1871, gave a special remedy 
in cases of illegal seizure, and that is tbe only, one 
avnilahle. Asr.rsr v. IvAtlrA DtiRzi 

L2 C. L. E., 344 

118. Suit for compensation for 

wrongful seizure of cattle—Caitle Trespass 
Art f] oj 1871 J. — A suit for compen s.ation for wrong- * 
fill seizure of cattle will Ho in a Civil Court, the pro- 
visions of Act I of 1871 beina no boi’ to such a suit. 
Xoxnaz Mollah v. Lull' Mohud Tagadgeer, 15 W. 

K. , 279, approved of. Aslem v. Kalla Jlurzi, 2 Q. 

L. P., 3M, dissented from, Shgttegghon Das 
COOJ fAR r. Hokxa .SnowTAb 

{I. Ii. B’., 16 Gale., 159 

15. CONTRACTS AND AGREEMENTS. 

119. Special agreement under 

wMch one party has received benefit— Jm- 
plied contract. — V here there is a special agreement _ 
bctivccn two parties, and that agreement has been 
performed, and one of them has bad all tbe benefit . 
to nliicb be is entitled tbcrennder, tbe other may 
sue him either upon the special agreement or upon 
what has been called the implied contract which arises 
out of the receipt of the be'ntfit. OoMAurrrTr 'll; 
PURESHNATlt PANDEr . . 12"^. B., 521 

120. - - Suit to re.eover difference 

of exchange against assignee of shipping 
order.— An action will lie for the recovery of the 
difference in tbe rate of exchange against the as- 
signee of a shipping order tinder which part of the 
freight was to be paid on delivery at specified rates 
of exchange. GiiAnsroNE v. J oaeixt • Cor., 14 

12L — Suit for damages for omiS‘ 

sion to certify payments to Court— Praxid. 

A suit will lie iu the Civil Court to recover damages _ , 
for breach of contract by defendant to certify, or for 
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RIGHT OF SUIT— cottitniei 

15 CONTRACTS AND AGRFEMENTS 
„ —conUniied 

kis fraudulently onntting to certify, in consequence 
oi whicb on an exec tioii fraudulently issued against 
the plamtiff his property was seized Sootitn 
JIUVDUL I 'WOOZEEB MXINDtJl 

[eW B.Civ Ref, 20 

122 Suit for a receipt for goods 

as being partnersliip goods— S«i< /or dtsiofu* 
iton oj partnerskxp — PlaintifE and defendant entmd 
luto a contract with a view to trade hy which each 
Mas to contribute a certain sum either in cash or 


ship spcculalioi) Plaintiff tbeieupoi sued foi a 
declaration that the gc ods were partnership goods and 
to obtain a receipt for them as such JSeld tfat 
there was n i cause of action and i suit for a receipt 
did not lie In the absence of boohs and accounts or 
any other evidence, the suit coaid not be coaiertcd 
into one foi diBB lution (f partnership EtlJAii » 
Aeatook Bbotrebs 14 W R, 47 

123. Suit on agreement to take 


Ing at the time against the defei dauts Ihereupon 
uae executed n second contrict betiveeo the parties 


the money of which payment had been thus with 


the suit Sbeekath Cuowohbe e Gret 

CIS W. R , 114 

124 Suit to set aside patnl 

granted in breach of agreement — Where the 
proprietors of a mehal had agreed with an ijaradar 
that in the event of their granting a patni to any 


patni granted to the second KOMun I ocnifjf Pass 
r Dwabeakath Chowdbbt 10 "W R,254 
Held, however, on review that where A, falmg a 


notice of the agreement with S Dwabkabaiii 
C itownnBt T Kosiri. I ocurn Dabs 

[10'W.R,414 


RIGHT OF SUIT— continued 

15 CONTI ACTS AND AOBlEMENTa. 

— continued 

125 Suit on agreement not to 

mortgage or sell except after offer to plain- 
tiff — Right of pre emplion—Hypathe''ation Suit 
to recorer prope fy after — Ihe phmtiff alleged that 
certain property was the hereditary property of 
himself and his brother JV, that it had been 
dctcimmed by an award that if the plaintiff or 
N desired to mortgage oi sell their respectii e 
shares they should in the fiist instaice moitgage 
or sell to one another and if one party declined 
to talc on mortgage or purchase, tba* tlie other 
should be at liberty to alienate elsewheic that N 
had however executed a bond m faiour of R in 
which he had hyputhtcated the property and stipn 
latcd that the debt should only be rcco erable from 
the pioperty hypothecated that AT had confessed 
judgment in a «ait brought against him by R on the 
faoud, and had allowed a decree to be passed asainst 
the property , and that as the bond had the effect of 
a deed of sale and had been executed with an intent 
to defraud him he sued to ootain poBsessiou of the 
property and a declaration of his titlt. thereto as pur- 
chaser The lower Courts decreed the plaintiffs 
claim R, on special appeal pleaded that the plam 
tfitt had no cause ( f action the property not haiing 
been sold Held by Isabson and bPAKKiB JJ 
that the mere bypotfiecation of the property did not 
gi\c the jlaiDtiff a title to it as purchaser and that 
tbo suit as brought must be dism ssed Ueld ly 
StPABT, r J that os the plunt stvted matter suffi 
ciciit to enable tha Court to consider the validity 
of the claim made by the suit and on the facts and 
menta to do justice bitween the parliee to the a mrd 
the objection to the form of the suit ou„ht not to 
stand in the way of the plaintiff being decieed Lis 
lights unner the award Pietbee SinQh c Dta 
Kisrub 

[6 I? W . 826 Agra, P B , Ed 1874, 278 

126 Suit to recover loan for 

Government revenue due from ZTmmdarl 
— o 7 oin»< raiHindar/or debt — Reng Regt of 
1781 and 1787 — When maney was borrowed to pay 
the revenue due from azainindan and pud to the 
Government on that account, the bond given by the 
\akils and managers of the zammdan to the trustee 
for the lenders in the English form for the purpose 
of enabliHR them to enforce the personal engage- 
ments of the vnkils and managers m the Supreme 
Court WHS held not to deprive the lenders of their 
right, under the law prevaihnir amoig the natives 
in matters of coutrac*, to sue the zamindar m the 
Courts of the mofnssil Held also that the laws of 
1781 and 1787 were repealed by the laws of 17^r 
when this action w as brought and there was notliing 
in those two former Regulations winch made it ille- 
gal for the zamindar to contract a debt or for any 
other native to tale an obligation from a zamindar 
without the consent of the officers of revenue, but 
that «ach an obligation if foundi-d on a valuable 
cousulemtiou would be equally binding upon the 
coaseteoce of the zamindar, and the demand and the 
payment would be equally legal as if such consent 
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laGIIT OF 

in. COXTKArrS AX1> AfntKr.MKXT; 


t‘<;s Rn't !t»> Cosut 

tR?.:! t |n^»' to fofurf'i"' xto* 

(lorri' M'nit'j! TuAVfvm; r. UAMtxjtATit 

(5 AV. V. C.. 72 

Tvsin^fiT of Properly Act 
(IVof38S2), frr. 10. 31 f’ V ts l f f\ yi<‘ t fj i: r o tj If 
" i»,r;rK3<"'!l rnit ^ tsUf-fi fdi.n 

j',‘f ttiirrfti 


*• 

I et.il' * 

S(5'? tif /rtrs^iSrif 


^or.rSf (-pf ft.iKartr^-' C't t\f rff.d hn rr- 


j '. ir'r 

M, ft i-f-tVjvfi r I'i 
t<' sj-.c'.Iht ro-«5,ftT(r, a 


r r- hna 


<)ji 


ft •• Uia^'i-. 

( fthis'ii •\iftrr by »U«<{ 
tftli*. Vpift tt'f tMjir ,( tiW tbrar- 

jjRtrsb. It! Ji h- i!nt Jo’- ftoi}]'? n 1 

fT'tbrt ti!-' :«!U r-f lb' l! r.inrit IrftftffrsTfit to lost), 
iLftl h-f wo'st'l trl ifSit (bt'-Antl ysitlstl ts of lijat 
fbtti.'. tU’.*. ?sp t'l'iV*. j.nl ftlUijftlf- or 

st rr t*.b>nt]t- ri.rri*.* ] r- jiru ‘.ary rt,'u!'i (mr 
it. It wjit f'!ttb> r jJtmM.'l t!:*/, ri tl)<- 'vi-.t of .f 
iT.ftnrtii'.'.it},* ftity ‘triftfli of tin n,i«' ttUrntlil 

! r ftK'- ii'l, ftn4 tits' j'tojirti-tar.V f U'ft* id tlo' I' fttif.n* 
'I'lirt' «1 '•“'.bl vs .if. A fsU 

brs'-'ubt hv M t;pvt tb,- sH. that, in 1 fi.ftch nV 

iji.' ro*t 'laisH of tSir tS.rftni'vn si), .f iis'l r.'.K'i'tci? thi' 
ts'tl* of tiip Aliftr*", t'.ia', its tivs^ of h!>i .ftctso'i 

Si n ilrrlitifr tits' rt'.sl'.tli' {•I'stfilsfT liR'J f'CM) rotn* 
js'llifti to tf.p tl*.c IsrtsR'st.* I tliftl it) (ft.- 

t« iinnlf fiiiU'U'tl ri\-*'t} ‘h pisost 5.y nit th,' btstij of 

wliSs'l) t5i*' tsti'it*. fttiv «lU£r.5'«t'i ; nnti lint itf' Ittil 
•sttisji’clrti to vartnn* r- «1» Rtnl rxjX’tssM. Ho 
tltfrtfiirv rinifftf’s! by svny «f ihrvnpt^ fn m .-i O’rtftin 
ti'i'sn.-y rsalix"i!'y .-f r*"nt frosn tlsetsni.'vnt^, 
ftjui fsttiiitr, Isy rs-aMTift of tlv ilnsn'nitnis. to rtvotd 
tlic ••sii'di’f'l whiri) )srcrs*i'^i it. Jfrh! tlvit pn?- 
rtf list's kiml, wlticli ni''tnit)l< ly «isl .Rr tiis"' jwiroii 
trt tvliotti lliS' jtro;>ri( Itry riirlst^ Isitc pirrf'I from 
rxf;Y)«'tnp tlsf-'O riclttss, »!it)»o*C' {'onditioiiK' ts iitch no 
Cotri otipbl to ncrt.rtiiyr or pivp ffTs-rt to? tlitl n 
I'flttnftnt in a tin' iffsof of 'svlticli is to 

tIPtiilf tlto fjoni lilhir ftlirjiftliii;„' cr cnjoytnp 

tin* inton -t coiivfyosl to Itim U tiol Oitiy contrary to 
public |>olicy, blit in violation of tlic jsrinciple of 
■S'!. 10 atsillJ of the Transfer of Pits, ictiy Act ; anil 
that ths'ri'forr, na the npreement o!i the ha.sis of 
svliicli the pl.iiiitiff afihed for nlief «ns one which no 
Court should a.'sirt liim in oiforriiip, the siiit must 
fail, ifolwart V. Jo//ri»' rt, f Coir/>„ 513; Ananfha 
TirOnt Charlar v. Xaqnwifhx; Av.-Jmla^'irct*, 1. L. 
IX.. 4 5Tad.. 200 : Jlnidlf;/ v. Peixoto, Tudor’s L. 
C., IX. r., 06^; and Ainir.uddaulu Muh<n>wwd 
Kttlr^a Jhtssoin v. Xuffri Arinivnsa Charhi, 6 
3Iad., S5G, rc-foTCd to. P'flnji J. JXaXiaXkar v. 
A'amj/un hXiat, S Horn., A. C., 63, di.stinptiifihcd. 
Jlold'hy MAimoOD, .7., with reference to the snnig 
realized hy the defendant ns rent, that wliatcvcr 
jnay he the rights of a lumbardar in reference to the 
collection of rents, the defendant, heing a co-sharer 
in the village and having, though perimps ir* 
rcgnlarly, vcaliz.cd fmrns of money from the tenants, 
could not, in a Civil Court and in a suit of this 
nature, ho made to repay the lamhavdar; and the 
Jaltor’s only remedy was to deduct the items when 
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-t-unittiura. 


lf>. CONTItACTS AFl) AGUKF.MKNTS 

— ronftntt^d, 

Ihe hnjhvrat or rnidil'ion of aceoimts hetwern the 
ro shanrs and ))iwst.dr feoje place. ^fAiiAUAit Das 
r. jS^vuntA . , , 1. 1». B., 8 All.. 462 

128. ' Suit for raluc of goods 

covered by bill of cxchnngo—iVf/cf fo,- 
fti.nuur.—A pn-,-{s fnr honour, tlmuch enlitled to 
toe ».vi5te TunNliM upon the bill asHlie party for 
v.fmi jsavm.ut ua* mndc, ia not nitilled to bring n 
r-nlt in hiss oan name and in Id's oven behalf for the 
tnhic of t!)e gooda for uhisdi the hil! was drami. 

( .tnjtfrir.Arr, r. bnojois-Astn 3ffi.ucK 

[I Hyde, 274 


PromisBOry note or bond 
r-xocuted In foreign State— Xer/oc/ confrocff«— 

Ar.Xi 'Ymn rofitidi-nifi^fl/or ihr dof'UKtnl~ tax fort 
'~"Pr.^-’‘t!nr^—rrur!tcr -Tlrtiuf, form of—Jstuc . — 
M ii'.v aeronlifip to the IrxAor! rrmlrocfus n preinis* 
«iry no*.' orleude.aiiiv t, in theabienee of registration, 
be, a ‘R-jres- ssf ripliS, no action on an niiregistercd 

nc.i.' . r Imid c.an be roaintained. Wielher a snit will 
lie tjjon the coTidsleration fur the jindrumcnt is a 
<jtn’'l;oi» of prs'cedtir,' to he gosemed by the lex 
ft^ri, n'i'l in Uritioh Indis sneh a claim must either be 
slatsHl in the plaint ns an iiidepc:idcnt ground of claim 
Orlrmtcil as such and an issue taken at the first hear- 
ing. t'eiHupfit V. IM.utnvieit Phasim, I.L,R„5 
Mud., 165, cih’d and follotced. PAi/.VA'iArr.v Chhtti 
r. Pmt.iKAiirrvAy Cnr.m 


[I. L. K., 17 Mnd., 262 

130, Suit on a bond passed to 

a minor —ConfroA Act fIX ofJStSJ, ss. 10 and 
11 . — A money l)o:id taken byia minor is good in iasr, and 
ii'.ay he surd di, Haxjuxt l/AtsintAX r. Jatabao 
F.A natsKA . . . I. Ix. E., 13 Bom., 50 

131. — ' Suit by the heir of the 
doccn.sed against surety— .die/ XX Til of 1860, 
s. 5 - SrctirUj/’lond — Assipntnenf of securiltj-lond. 
— On the i«.sne to defendant 1 of a certificate under 
Art .XXVII of ISCO, defendant 2 e.vccutcd to the 
Bistj-ict Court a security-bond. The plaintiff, who 
had c.stnblisbcd his right to the moneys collected under 
the certificate, then brought his snit on the sccurity- 
i>oud to recover the amount so collected. Held tliat 
the plaintiff, not having obtained an assignment of the 
indemnity bond from the District Court, was not 
entitled to sue the snrety. AIatak r. CnATnAPFAN 

{T. I.. R., 14 Mad., 473 


132. Suit by assignee of con- 

tract for damages for non-delivery— .4«»!7«- 

ment afconiract — Plea ihnf assipnment of conirncf 
teas a sham — Sham assipnmeni — Fraud — Tight of 
third partg to question hondfdes of assignment 
Assignment It; deed — Demandfor delirerg—Confracf 
Aci'ClX of'lS72J, s. 93.-On the 25th December 
18SC the defendant contracted to deliver to the 
plaintiff on the 26th May 1887 one hundred bales of 
cotton at P19G per candy. On the 28th February 
the plaintiff assigned this coutract'to one 
a few days afterwards, viz., on the 7th March 188/, 
he became insolvent. In his schedule there was no 
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SIGHT OF STTIT— conitMuerf 

15 CONTRACTS AND AGREEMENTS 
— continned 

XQentiOQ of this contract <'r ita assignment or of 
the receipt of any consideration for the assignment 
K, as the beneficial assigi cc of the contract snhse 
<iaentl^ called on tlie d^endant f i give delivery of 
the goods and offered payment of the price but 
the defendant who was then aware of the plaintiff s 
insoli ency> refused on the ground that K was not a 
hand fide assignee of the contract foraalne and 
that the assignment was a sham and was not intended 
to pass the beneficial interest in the contract A suit 
"was then brought against the defendant by K 

_ _ t V » l'V„. t 

f 

f 

Self made any demand on the defendant fo the per 
fomiance of the contract On the 6th November 
1889 the plaintiff’s petition in insolvency was dis 
missed for non prosecution and on the 18th November 
1889 E re assigned the contract to the plaintiff The 
plaietiff tben s led the defendant to recover da ages 
for breach of the contract He contended that his 
assignment to AT, though in fraud of the Official 
Assignee and the creditors of the insolvency was not 
lu fraud of the defeodautj and that by the dismissal 
of his petition the parties as to their rights and 
liabilities under the contract had been relegated to 
■the position which they odbupied prior to the plain 
tiffs 1 solvency i7Wd that the plaintiff uas not 
■entitled to recover damages from the defendant 
There bad been no demand for delivery by the plain 
tiff, or on his account, as required hy s. 93 of the 
r • V.VS d/.ji 


ins title of full ownership in the contract be was 
under no obligation to recognise Jv when as a fact 
the beneficial interest in the contract still remained 


in the plaintiff, with whom tl e defendant had ongi 


such was the case Mrui Gotisdji r Ni-numaai 
HiBAcmta) I Is. Ih, 16 Horn , 1 

133 Suit by assignee— -issy« 

ment of confract — Aocafioa of eonlraH—^oniraet 


n good one An ns8i5nm'*nt of a contract *ns distin 
gmshed from a d bt or other cho«e in actioo), to be 


BIGHT OF SUIT— onhnvti 

15 CONTRACTS AND AQBEEMENTjs 
—coneluied 

effectual must amount to a noi ation and requires the 
assent of the other party to the contract (g G2 

k Ct n mu J r t 

ff Tim 
Over of 

„ ' _ njHPAg 

POBsaoTAUDAs « I Xi B , 16 Bom 441 

134. Compromise of decree 

BSect of — Mode of enfor tny agreement of com^ 

promue—Eeeiproeal promxtet—iorm of decree 

Contract Aef ("iX of t872J e 51 — A decree for 
partition having been compromised by an agreement 
made by the parties and communicated to the Court 


s^eemenfc consisting of reciprocal promises to be 
performed by the pUinfiffg and the defendant can 
bo sned upon by the plaintiffs when they haie 
not refosed to carry out their promises though 
they may not have put an allegation in the plaint 
•aying that thev are ready and w Iling to do so, 
8 50 of the Indian Contract Act being no bar to 
such a suit IV’ben the plaintiffs are entitled fo 
ask for the performance of the part of the eon 
tract lo which they are interested and the defen 
dant claims execution of the whole to nhich the 
plaintiffs do sot object the Court ooght to pass 
a decree directing execntion of the wl oic contract 
instead of rejecting the cla m Him Ragho'vatq 
J osm r EmSB7iA9i A^AKr Joani 

|T It. B , IG Bom f 546 

16 CO SHARERS 

135 Suit by on© eo sharep for 

value of persoual property alienated by an- 
other — If a co-sharer of perso lal propertv solU the 
property without the conseut and anthonty of the 
other owner that o her owner may sue the purchaser 
for the pnoc of hia share PADHiSATn ‘'Haha t 
EuIIKZE bOOMlZBBE DosszB 2 W II, 37 

130 Suit 'by one co-sharer for 

value of wood removed — Tenancy tn comnon — 
Co ow er« of aforett — Mortgage iy one co tenant — 
Mortgagee in possession — Lteenteet from norigt 


Sion The mortgage was registered, ‘•abstinently (7 
and .ff joined la a liccnseto the second an t tlard deten 
dants to cut and take wood in the forest which the 
latter accordingly d d The plaintiff snciJ <7 and the 
other two defendants to recover asdama-es the valne 
of th* wood removed and for an injunction restrain 
ing the defendants from removing more w od ffeld 
Hot the claim would not lie neither for the whole of 
the damages claimed nor for such part of them as 
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niOl-^ST OF ca.sk.-?. 


mon’v or WiT^-r-.t:>hu'.nL 

ir,. ru.su /. 

v.n'. v'ttsU.nl. !il ;. ti\ hiirf.^t m Ui< the 

Ur*-.! re:.' (<i «'<!,- ihf mifv }. iu.-rty {)„. jijntlt- 

^fft. fi.r nil 


t;!T Shi;,, 

Hrrftuut. 
tSf 


a »;}!’. n,-.}:!;*! .1, 


'ft 






f'Ujri!„*r Vfl 


d|. 


■ t,n ! fi f ) s t . { 

A n fi;;!.*, to rv.t 

fi'.r. t*, , *‘'rr 


* c! pf jf.sj.psion to 
r*.. ii.-\!i! lit-ivrv lo 
nr;!*! 5 ntn! n ft; in 




tn 


ti<. 


lUin!*' 


nl 


l!ii- 

n if.-ti-j-tint nnv !;i'>;U5!!y •njoy tin- 
uj-rt!.- i-it-j.. ;'*. Ui »?,y iv-iy rndi!. of iU 

1’. * i “5 S > 5i> htj ri>{a;. ^ ,,f ;!(<• n>* 

fi.t.iTsnt tmy t!ti hfit;*- If In- 

i-.'.hV Sis'.;*,' 3\!:r-'.!ur to i^n '!!>,> In'. t?u.*-fiirc 
tfid !« uro'j;; in sell;'.- , n thiir Ji:-. nsi'. Rtn! in !.n;t 
1 ',%' tln-J’/i; n r <t;,t fi’r. jrv',iii!;-^. in t!;,. ri;-*;:*.- 
tSfit!!.’ j'Kii'.tifi nm ii!''.’.''.!-*. liiinrx 
foT - ' ‘ 


.! avi’.a 


HI, 


r 

s 


fr'" nliii*!) fin nt linli 
s v.r-!!'! ii< .'ir'/trit*. inni, f r.* "^Vin llu r 

•'.dfr fi-t. n *.f tn-fi-v» 

I ' rti'uiir scy .‘Cjin '.vSni-ff <; in^t! riVt.’’.:'!!-.! 
3 ' 5 j 3 }. *:*;«;! »,»>! ij,,!*!!. !n-)n-;,'In;r 

r?:.' jJiS-i'.iiT, iufVA'SJMV «;a^»'A-*I;AV 

‘K‘.uinv. . , , 1, 1>. R„ 7 3^om.* 330 

137, FvtSt !iy ono co-jiarenncu' 

nKiiSmit. tho othnrn foi‘ cloelrinition of 
{o GoA'oriunnnt nUownitco formUif: part of 
joint tnUrtt'*. - U:n iihinS-irof nn tnnSi' j‘!ci! f.iniify 
rAUrf'-t •'!*’ !ii' rtr *5 for n dnt If 

j* 1-ntiM''! to rrt'r.^.r tf," n'ljoto nf ri fnmih < sr'!,'.*-*);. 
Tin «'' >iy ii'.ot'' i'.j nine!’., n* !>■!«'(, !i '.In' r» rf 

tilt- i.nnS. f^iwily, n li, rinrn‘-;n;i of (nth., intrin. 

S'ln vnn I j-r- jHrJy c’ talnit! i* !iy ort*'- of tin* t-o- 

{•Arciiur^ a *tiit f-r jnrtiii'vn of tin* nj.olc 

of tin- .''aliiiiy f •Into, tnfliniin;,* tin- vnrUin’nn nni! for 


n tiirlnrndo*! of Uu' slr.irf** of tii'" 


■iyictun irt* 


pnn*. Kt-rr 'rs.nsi'Ar. Ulxu r. Kai;a\av itjxn 

[11 Bom., 30 

338. -• *■ Suit to roenvor slinro of 

produce '' !«•*) u>oliri !i>ii nf pot-liHon — 

Anrndntnf of fditinl — Atut />■$• parttlion -- l'orv<net 
}fl!-ryn 7'/r'-if!'ii:/7 nmf f claim to a f-hnri’ of 

Uic inoiinrc (,f tin* property left umlivitli-d at n 
paiiilion noc« nut Ui-, Incnusc purli n claim hai-rilon 
tin* riirh* ton parttcnlar ?hir«* in tin' property j!«clf 
wliicli Itns no cxijitdicc in tlic ra«c of sni nu'iividrd 
family. A s^nit for a slinr** of the prmlnrc of llic 
propi Tty left iimVnifliil at pirtilion cannot be 
ami luiiil, Ity makimr it n fmit for jnrtition, witiiont 
fntirely clinnpini: its dmnictrr, tTAViitsUANKATi 
I’AUAniiri'AM r. .\TMAi:A''r HA.JAltAM 

[Llr. R., 18 Bom,, Oil 


17. COSTS 


139. - 


Suit for costs incurred in 

resisting a claim to attacliod property — 
Civil Prpcprhtrc Code, ISiiO, s. 246 . — A suit cannot 
be maintnineti for costs incnrrctl by the plaintiff in 
resistin" n claim matleby tbe tlofoiulant, nndcrB.,216 
of tbo Code of Civil Procedure, the greater part of 
wliicli was disallowed. It is only when tho costs are 
maden part of the order, and then by exceutioii under 
it, that a party can in such eases enforce the 
pnjnncnt of costs. AnosYMotrs . 8 Mad., 341 


bight of SUlT-rM/f««fd. 

37, (.'O.'''!':' — i'ctntimtrtl, 

140. Suit for costs incurred in 

possopfiory suit-//.n. a, 4 V of JS5/.~Xo 
lir< fi r tin* neovery of costs incurred bv a 
dtfcmiant m dcfniilint: himself in a p'sscssorv Miit 
bnmirlit him in n M.amlatdar's Court under 

Ih.mtay Art V of Ipr.', .Taiaj! Pr.vJA r, ICuoda 
> . . 8 Bom,, A. C,, 29 

Claim for costs incurred 

\ in another cult -.'.'mV in llrrenur Courl- 
! U.rcjnyrf,- -lit a suit for tlninaycs for breach of o 
j covenant in att ihrumamah not to collect the rents of 
i r. f. rtiin share in a ^il!np:>-, and not to gne for the 
I }*wtiti n of tliat diarc, the plain! iff clnimid (inler 
■f olsti) >o-uc ('ftc'.’t attd ispnisc? inemred in a snit 
, hr' n;;ht by th** defctidint in the Pevt’ine Coiirt for 
{viftitirtu of the share, hy .llAiuroon, J., with 

j ri-fctt nre to tbcrmt'i iticurrid by the plaintiff in tbe 
> licvtioic (Virt. tb’U sudi Court in the former suit 
} no* entitled to d, al with tlic ii«i'‘-lion of coits. and 
I d'uti with it, and tlte cost* ronld not he made the 
; iin’'jV< t !f;it!<rof fr.'Ah Hticatiou, andtlKTcforc could 
! rot !'c dai'jt'd in thi.* snit by way of damages. 

■ t Jlo'-tr .!/«/, i/t V. 7 lioiirjn'lchi .■irninaf, 6 
’ Moil., )92 : .Jnlnv.i Punja V. fifindit .Tarrr, *< Jiom., 

! A. Knlir v. Mnfirjiiu, J. L. Tl.,2 Horn., 

; .Id'!; anil I'r trttKHui'nr SMrshnnk'ir r. Gn'imlhltl 
i'oo‘ > t! f/TT, ]. 1. J!., J Porn., 467, referred to. 
.M.unnur I»as r. AJt intu . J. B. E., 8 All., 452 

142. - • Suit to recover costs 

incurred in former proceedings in Court 
lu'iving jurisdiction. — An ohjediou to the 
.atladiincnt and Mile of « house wliich was advertised 
for sale in cxecntinn of a decree for enforcement of 
lien was allowed. n]>on the cround that the objector 
had purchased the l.oufc fnim the mortgagor, and his 
j pnrdnsi' was not sui'jcct to the dicrce, to which he was 
I not a parly. The dicna’-holdor then brought a suit 
I .ucainst the objector, claiming a declaration of his 
’ right to recover the amount due under his decree by 
ciitorccmcnt of lien against the house, and that the 
r rder rdciising the pr-ipiTty from attachment should 
he set aside, and also to recover the costs incurred by 
him in the execution department oii the defendant's 
objection. JCcld also that, inasmuch ns where ti 
Court, having jurisdiction, orders or refuses costs, a 
separate action for sach costs cannot be brought, the 
plaintiff was not entitled to recover from the 
defendant the costs incun*cd by him in tho execution 
ilepartment, dlnhrnm Dax v, AJi'Ahia, T, L. R., 8 
All., 452, followed. KAJ)in Bakiish SAiiGBAAr 

[I. L. E„ 9 All., 474 

143. - Suit by Commissioner for 

liis costs — Cirit Procedure Code, 1859, st. ISO, 
1S2 . — fThcrc a Commissioner was appointed b^- a 
Court under s. 3,80 of Act VIII of 1859 to take 
accounts at the request of tho plaintiffs, andliis costs 
were not prepaid under s. 182, and the defendant was 
by the decree ordered to pay the costs of the suit, but 
fhe costs of the Commissionei* were not entered in the 
decree,— Seld, in a suit by the Commissioner against 
the plaintiffs for reunmeration for his labour, that 
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DIGEST OF CASKS. 


( TOTS ) 


RIGHT OF SUIT— eon/inuftf. 

17. COSTS— oonf^arferf. 

the plaintiffs iieie liable. GorAiiABATNAMATiAit 
B^pala Nabasimma UAtlTDlr 

(I. Ii. R.. 4 Mad., SOO 

144. Suit for costs Incurred in 

criminal case.— As to recovery of eoats of a 
criminal case in a siibscijncnt civil action. IlAU 
Lab V Tcia Ram . . I. L. R , 4 All , 07 

145. — — — — . Damages, Suit for — Coa/t 

tncurred in proseeuttvff cate in CnNiiuoI Court'— 
Jteld that a suit will not lie to recover ns daniAf^et 
the erpenses incurred hy the plainlill In pioserutlng 
the defendant m a Criminal Court FapaIi iMAtt 
1 Fazax Rabbl . . I. D. R , 12 All , IQO 

A’ee Mabcued Axi t IlrAirA 

[I L. R., 14 Bom., 100 


18 CUSTOMARY RIGHTS. 

140 , Suit to restrain tho uso for 

tezias of land used for tho purposes of tho 
Holl— i'aieweBf— CawM of action —A, a Malio* 
medau, purcluiBi-d a liouso adjacent to a pieco of 
Waste lanu, on which after such purchaao I»c MUsed 
s tazia to he erected at tho time of tho 3fohurmm 
J' and Others, Hindus, instituted a suit ajpihiit A, 
alleging in their pUint that for a long time preil* 
oosly they had been m the habit of gt Ing u[m n the 
land at the time of tho HoU festival lor the purpoto 
of burning the Rch and celebrating tlio cwmoiilea 
incident thereto, and praying that the defemUnt 
*' be TCstRiined from imprepcr interference, and tint 
the plaintiffs be pat in possession, by maintahiing 
observance of the Boll rit,hti, according to tho 
. .. 1 - T* V "s Ulnt the 

■ '* • . • ' ' ara prior 

« • ■ : i ' right of 

« ■ • . • ffutival, 

. was alio 

proved that neither the plaintiffs nor the defendant 
1^ any p*upTlttary right in the land, and that It 
belonged to the zamindars of the laiba, who di I noi^ 
appear to obj«rt to its use by the defendant andother' 
Mahomedans at the time of the Mohurratn, for th" 
erecUoa of tat.as. that the ilamtiffa' claim j 

appeared to be a claim to a right by cuttom of tl«* 
nature desented in ZIeuntey r. Itmoy, Z4 L. J. j 
Eg , 52, and Ahlrt x. TFeetly, i Lf , 174^ and 
could net strictly be regarded as fo* an eaV'T~«Jt, th** 
nrtt not htiaz s'^t np ia rtspcct of any dncisant 
tenement to v-hich It was apparfeosstOTera a'nWt J 
tgifgent nbject to it. Jltld farther iU-i, izznazth 
as the nature of the right cla’med traf to com* cu the 
Isnd/c-a feirdiysat one period of th^y^”, »t by to , 
means fcll-^ed that th** plautrff* were «-tithd <o I 
C3j«t to the diffuidant’s of the land at an;t).e- 
p*ri&3 ; and that, leoilag to a-ud taSs-eof 

tie ta.1 right and to th* fo^ in whieh the pl»»*t 
was shaped, the laifcg of a tax Zs cp<y3 tie land at fie 
rcuSd »gt le h*ii to t» ary 
rxih right ruff rient to ali’^ a ct-t^ rAtrtgja 
ce whii to C«=.» into O'Ult. /tZZlT/Zlr.Jl'7tS 
IfATE , , , ,I,D.E,,eAJl.,4gf7 

TCI, rr 


RIGHT or aUlT-ceati‘ai.e ?. 

38 CUSIOMARV 

147 . Cuatom of bmlil-Zoui/ 

cwsfoCT— I'lyAt ehiMHM ty i» »eetM>K rf 

JtaArnetfana to hvrij thm iffnit ih « lei/im 
IneaUljf—Ihijht of hntnU—Whw^ n uvlulii futlou 
01 tho Midinineiliiii rnuiimiultj hivd bmi hr inniiy 


tho dofiiuUiili uiis nnr an nisi nit lit, bul a eu«l >timiy 
right, which, bring innllnml lo a llniltnl tins* of 
persons aik! a hniKcd anii of Iinil| wits snltiilintlr 
rcrtnlii and icnsonnblo In lio riitMiilxtii ns a vnllil 
local nisioin. MoiiiniK i KimiiNiuriA 

Cl. Ij. R.i 27 Bom., (KlO 

148 Hult to onforoi) paymimt Of 

duos for porformaiico of niniiliwto oorn. 
moiilon— CnutA Ilf rie^iriH — No snlL ItiH (n I iifnico 
pnjnioiit of innrJatU (nipiel inotny) iilli^id lo In) a 


l • . . ' ■ 

fflW II., 220 

140. Hull to ivoovor foon fop 

us© of lOTPplo— fuiOw ‘-A suit loninvir Uih 

. I r /.u^n 1 . n. .1 r.M.itnl, ItWftB 

* . • • ' ■ a I injiltp 

* • ■ tig In (ltd 

Village wn>r.> it.c l.ini ■ v><>« * » , is not ItliiiK 

tnitiai 1e iinl''M on prottf of a wi )l>ritii> llsliol i ililotn 
totbatiffiit Maaiiab t. KnrAiUii nMa<1,«My 

IDO. Holt for ilKlii to il«u KliHt 

for rollRloun purpoito- fiiUt—inmn 
of oetion—Cotla^A IIItkIh hro'iirlitA Aulthi whhh 
he alleged that the Klii'hl (eanniUiiUy had at'itilrd} 
hy lon/»f»t)ib1i»hf<l rush in an eiilniilirf) rl/bl to lun 
fe^r rtibloiis lurji'/iea n ghU iltunlo mi thn J'lvri' 
Uan/is, Init tiist thn Mahwi'dari* wefe ]ij till lithll 
of iiiterfmog with tint ix/nlw of «ifh rfpbt by 
latliin.^; at the ^hlt. ]lft jmiyul for a lUrinnion 
of the rigJt, and Iw a jnTp«tM*1 Ui\iii»lUri to ho 
htu4<l to the MaVnnrdaiis g»fi< rally fortMtUi/ 
tb»m (o rfsrvrt to the ghit. ho a't of wm 

char/«l a/al»«t any of the ii>-feri<Urit< 'Ih- AAn e,; 
was tliAt the Malornedari* were rollllot (ofi»i Co 
lace, and lliAt Ih'ir use of It dil nA rnw any 
Kcnrenieree to the j’slrljff. //*li tfst the sift 
wa* Bot mai'iialnal le, s'nee tlie (V/irt I vl lot yr*>rr 
to |/a»» a Acree v/x\ a% J.ef,^rts wfy> J vt oeref |»j, 
ler/ffed with lf.e pr ■jerty / 1 ^ixyiU, or to fe» e 
iajccetyn »i\rA the wjy»». i*sl/e; »/}*?» w/ehjl 
but t*At, i/iaerueh as the defery** ts had f "/l.t 
tie eateafi tJ'>^gas it tho ti;i wfr*tAtr^*} 

xiprn a false heue, letli t'd*! r pay tl,e)r trn t 
«<e*f bKin HcyAyvAV r Kittsi int 

II Jx,7:, 7 AIL, 

IDJ. — - Ha*t fo7 risciA U> 

tar colirctin? rfferl/ga— // 

land «/ gldh—Caif <,f a'-li'/n^tUxtx u J' 

/-J the aIIertl/» tf.*t arva'o- * txoAoA. 
ladasw'Trreri^tlouae a jdtt i/r itt jrryjiot 

U f 
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EIGHT 03? SUIT-co«f,-micr?. 

18. CIJSTOMAIIY llIGnTS-ro«c?<K?frf. 

of coUrrlinf^ uh«p, Uio land of winch did not hdong 
io (InJn, Eut'd for jv declnration of llic cxcIhrivo 
ripht to tiio vise of the gluit for Umt jmrpoBC. Held 
flint, fi.'i flip jikhitlfTfi had no right of nny hind in 
the Innd of flic glmt, flic snit wns not inninfiiinahlc. 
IlDSAi.v AM i*. AlATCKsa.v . I. L. E., 0 All, 39 

152, EiRlvt to occupy spoclfic 

portion ofghiit doclicatod to the public not 
suBcoptiblo of acquinStion by proscription 
—■Gatu/aptifritt.—Jlchl that no fXctoRivp riglit of 
ocnipatinn ronld ho rtoqiiirod hy prosrrijjtioti in nny 
PlKTifio portion of n bathing gliH the nsc of whirh 
WflR dcdir.atcd to the public. Ihtsnxn Alt v. Malnl- 
innn, T. L. IL, 6 Aft., HO, followed. 7yrnn v. .YmiV/j, 
9 A, 4^‘ J''„dOG,MX(i Turner w llinytrood Hiphteati 
Aaartf, L. li,, 9 Kq., <t/9, referred lo. JftrKlCXPAi. 
Doakh or CAw^roru: r. LAM,tr 

[1. L. E., 20 AIL, 200 

163. Suitforporqui8ltcB~S«iV7/y 

rf nV/oyc oquimi nther mahan to establish 
his ripht io share in tnahnr's perquisites . — A miit 
hy one of the ninharfi of n vilinge against his follon*- 
jnalwrs to f-stahlish his right to sharo in the inaliar’s 
prcquisilcs, sneh ns the c.arr.a<ises of dead nnimnlfl, 
etc., will lie, though such a claim he not tenable 
agnlnst the miyats who majvhave owned such animals 
when alive. VKiit.ArA vai-ad Diiiif apa r. Makkia 

[8 Bom., A. C., 27 

19. DEHTOB AKD CREDITOR. 

154 . Suit by debtor to compel 

creditor to accoptmonoy duo~~Suif on bond — 
Jlefusal to accept insfnltncnts on bond, — A hond 
having been executed, whereby it ■u-ns stipulated that n 
debt should be paid by iustalmcuts, subject to the con- 
dition that, if any one instnlmont were not paid within 
•a certain time after it became due, the whole amount 
remaining duo should become pa^’nble at once, the 
creditor evaded the debtor’s attempts to pay the in- 
stalments ns they became due, and the debtor brought 
a suit to comnel the creditor to accept au instalment 
duo. Jleld that such a suit would not lie. Knis- 
TATA V . Kabipati . . I. ti. H., 9 Mad., 56 

20. DECREES. 

155 . Suit to enforce execution 

of decree in another suit, — A suit will not 
lie to enforce execution of a decree iu another suit. 
TAEEKXAliAIN SlXGlI «. PtTNOnA SlNGH 

rW. E, 1884, 376 

158. Suit to enforce execution 

of decree — Mode of enforcing right. — The proper 
mode of enforcing a decree is that pointed out by the 
Code of Civil Procedure, 1859, namely by execution 
and sale, or by execution and attachment, and th*- ap- 
pointment of a receiver uuder s, 243 to collect the 
property. Where the Legislature has prescribed a 
particular mode of enforcing a right created by a 
decree, the possessor of that right is bound to follow 
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EIGHT 01? 8TJIT — coniinacd, 

20. DECREES-eontfnjfed, 

the procedure prescribed and no other, JlAnoHED 
Aoa Am Khan v. Widow or Bamiaktjitd 

CL. E., 3 L A., 241: 26 W. E., 82 

167. Suit on decree of High 

Court— 6Vf(7 Troceduro Code, 1677, — There is 
netbiug in Act X of 1877 which prevents a suit from 
being instituted on a decree of the High Court. 
ATriiKnsfonnv Dossr.r. r. Ilmmy Doss Doit 

[I. L. E., 7 Calc., 74 : 0 C. L. E, 357 

168. _ — - Suit on decree pending 

&jppctil.~ Qttfcre — Whether a new suit will lie upon 
n decree iicnding an appeal. iJrAJiON v. IIonDTAi 
SiNon , . . . . 6W'.E.,277 

169 . Suit for amount due on 

decrco lost in Mutiny.— A suit was held to lie 
for the amount of an nn-satisfied claim adjudged by a 
decree which was destroyed during the Mutiny, and 
the c.auso of action to date from the lost decree. 
E.«AAtc-.v r. JltmoTAi, Sixon . W. E., 1864, 301 

Sec contra, Ktjzoii Banoo r. HosBEiN Avt IvHAn 

[W. E, 1804, 378 

leO. Suit on decree where there 

xvoro no means of enforcing it by execu- 
tion. — A decree in a suit upon a bond against the 
lioir of the deceased obligor awarded to the plain- 
tiff the amount of the bond from the property of the 
obligee, and directed that “the defendant be released 
from the claim in this suit,” An order for execu- 
tion of tho decree was set aside, on the ground 
that the decree did not warrant the issue of an 
attachment, since it was not against any person. 
JTeld that a suit was maintainable by the plaintiff 
upon the decree recovered in the former suit, there 
being no other means of enforcing the former decree 
or recovering his debt. AirpuX) Eox v. Miwoeiti 
S rxGn Marsh., 811 

161. Suit for balauce after exe- 

cution of decree for rent — Suit under Rent 
Act to recover sum due after sale in execution of 
decree under Seng. Meg. fll of 1799. — A suit was 
. held to bo not maintainable under the Rent Act to 
recover a sum duo under a decree for rent obtained 
under Regulation VII of 1799, and remaining un- 
satisfied after sale of the tenure. Dheeeaj Mahtab 
CaAKO V. Sjeso Hatii Hot 

[Marsh., 340: 2 Hay, 445 

102, Suit on foreign judgment 

— Suit on judgment of Small Cause Vourts . — A suit 
■will not lie in the Courts of India upon the judgment 
of nny Court iu British India. The only exception to 
this rule is in the case of judgments of a Court 'of 
’Small Causes on which suits are permitted to be 
brought in tho High Court in orderdo obtain execu- 
tion against immoveable property. Queers — ^Whether 
suits on foreign judgments are maintainable in the 
Civil Courts of India. BhATAKIshabkab 
V. Paesadei . . E L, E., 6 Bom., 292 

103, i Native Qdvrts 

decree — Code of Civil Frocedure ( Act ZIV of 1882), 
s. 484.— A suit cannot generally be maintained in 
any British Court upon the judgment of a Native 
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Right op suit— co^^iMuei 

20 DECKBES — continued 
Court Quisre — Whether it could where there had 

been a DotiQcatioa by the Ooveruor Qeaeral of India 
under s 434 of the Civil Procedure Act (X of 1&S2; 
Himmatiai t Shitajibat 

[L Zj. H., 8 Bom , BOS 

IBC* Suit on 

ment of Court i» Native Statee — A emt will be 
on a judgment of a Court in a Natiie ‘'late 
Matabajt V Batji . I Ii R , 24 Bom , 80 

105 Suit on deoree of Small 

Cause Court— Decree unaatufied iy execution — 
Where plaintiff had obtained a decree in the Small 
Cause Court, and execution had been iiaucd, but 
defendant had not moveable property sufficient to 
satisfy the decree, — Held that a suit in the High 
Court, on the decree of the Small Cause Court, 
would lie for the balance, hut costa will not be given 
to the Buccesafnl plaintiff in such a suit, nor interest 
on the judgment be obtained in the High Court 
MOEEiniBOBATH ABU V BkEDOBODUN DUTT 

[I Ind. Jur , N. S , 220 

166 — - — ■ — Suit in High 

Court ->A suit can be brought m the High Court 
on a decree of the Small Cause Court Ehobiall 
Basoo V BiKcmmoEB Doss 

[L L R., 2 Calc., 434 

187. Decree un*att$» 

fiei hy execution —la n suit to recover R7/7 due 
on a decree of the Small Cause Court, which decree 
had been obtained by the plaintiff against the de> 
fendant as executor of the estate of one S. deceased, 
the defendant had appeared in the Small Cause 

JVJil 'In nfi '.V onA iKd 


tue amouub wil i mieiesi auu * , u v.vi»u » 

of payment for six months from date of decree, the 
estate to bo administered in due course iroDOOsoo» 
DtTE Patu. V Dotal Chand Mtoiick 

[10 B L R., Ap , 36 
• Stat 9 ^ 10 


166 


Viet , f 95 — No suit will lie in the High Court 
on a decree of the Small Cause Court Mohtndro 
natti Aih v Beedohodun Dult,l Ind Jur, N.St 
220 i iladan Mohua Boae V Laurence, 1 B 
L It , 0 £7, 66, and Khohlall Baboo v Jfaw 
ebunder Bose, I L Jl , 2 Calc , 434 dissented 
from OoLAir Abab r. Cobeeembox ‘'haikjeb 

II.I 1 .R., 6Calc,294.4 0 I* R., 477 
169. :: Insuffietene^ 


ofimmocealle jiroperly to satisfy decree — A suit 
may be brought in the High Court of Bombay upon 
a judgment obtained in the Court of Small Causes of 
voi IT 


RIGHT OP SUIT-co«f,»ttf<? 

20 DECHEES— con^inuecf 

Bombay. The execution of the decree in such smts 
IS rigorously confined to Immoveable estate The 
ground of the luterferencc of the High Court in such 
cases is that practically the judgment creditor could 
not recover his debt except by process against the 
immoveable estate of the debtor In such cases the 
plamt must contain an averment and the plaintiff 
must establish to the satisfaction of the High Court 
that thers is not any sufficient moveable property of 
the defendant against which the decree of the Court 
of Small Causes can be fully executed, and that 
he has immoveable property situated withm the 
original 

ezecntioi ■ 


170 Suit tn Small 

Cause Court — A suit will not lie m a S nail Causa 
Conrt on a decree of that Court Baedes r Jouib 
Shaikh 9 W. 11,399 

171 Suit in Small 

Cause Court — Presidency Small Cause Cour's Act 
fXV of 1862J, ss 1, 4, 94 —A judgment creditor in 
the Conrt of Small Canses bad not before the Ist 
Jnly 1882 the right to sue m tbit Court on his 
jadgment Mbbwanji Nowboji t Ashabai 

[I. L R , 8 Bom , 1 

172 Suit on decree barred by 

limitation —Quare — Whether a suit could be 
maintained on a decree that was held to be barred bj 
lapse of time Laesbaiauua r VSKEATABAaATA 
Cbabub . . 4 Mad , 89 

173 ■' ' Neglect to exe- 

cute decree m suit for possession — Where a party 
brings a suit for possession and obtains a decree 
which he neglects to execute, no subsequeut suit on 
the same cause of action will lie Qopi MoHna 
©ASSt Tihcohbi Gopta 1C. Ii.R,254 

Kobo Dooega v Sbexamohee 23 W. R , 407 

174 Neglect to exe 

cute decree — Where persons by their own neglect 
have lost the remedy by process of execution to 
which they became entitled by an adjndication m a 
former suit, they cannot be permitted to revert to 
the position which they held prior to the institution 
of that suit, and to bnng a fresh suit. GOZAAI 
Hosssta V Alla Buehee Bbebee 

[8 N. W , 03 : Agra, P B , Ed 1874, 248 

HoeSEia Buebh r Musuko HossEta 

[18 ■W. R, 260 

KHBSiaon Doss c KtnrEOODrEEa 

[20 W. 412 

176 Neglect to exe- 

cute decree — Effect of barred decree — Tormer euxt 
relating to land —By SPAaKIK and Tubvbpll, 
JJ — When the nature of a decree 11 such that it 
admits of execution, the decree holder cannot, after 
allowing the limitation period to elapse without issu- 
ing process of execution, seek by a fresh sail to 
obtain the relief he should have sought by uccution 
By TcnaEB, Offg C J — Althongli by reason of the 
II z 2 
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EIGHT OF STJlT—coniimted. 

20. DECREES — continued, 

limitatiou law process of execution may be barred, 
the decree is not altogether void. Its effect in 
ascertaining the rights of the parties is unaffected 
by any of the provisions of the limitation law. In 
respect of lauded property which has been the 
subject of a decree, a plaintiff need not necessarily 
found his suit on the decree. He may assert, as Ms 
cause of action, the continued rtespass of the defen- 
dants subsequently to the decree, which gives him a 
new cause of action. Kam Jus Rae v. RaaiEaiiaik 
[2 H. 'W., 382 : Agra, F. B., Ed. 1874, 228 

176. A suit will not 

lie upon a decree the execution of which is haired by 
the prorisions of the Limitation Act. Pakieaupa v. 
Pakdueak&apa . . I. E. E., 6 Bom., 7 

177. Omission to 

enforce decree ly execution till hatred. — When a 
decree is merely declaratory and docs not require to 
be carried into effect by process of c.xccution, the 
right thereby declared and ascertained exists inde- 
pendently of any process for enforcing it. But 
when the nature of the decree requires that it should 
be executed, a decree- holder cannot, after allowing 
the limitation period to elapse without issuing pro- 
cess of execution, seek by a fresh suit on the decree 
to obtain that which he should have sought for by 
executing it. Doobee Sixgh v. Jowkeb Haax 

- [3 Agra, 381 : Agim, F. B., Ed. 1874, 172 

Yakoob Aui 13 . UbdooiiBAHAIAk . 3 Agra, 883 
[S. O. Agra, F. B., Ed. 1874, 172 

JUGUEXATH V. CABGOBnTD 

[1 m. W., 105 ; Ed. 1873, 154 

178. Suit to enforce 

declaratory decreefor maintenance.— L decree- 
holder, having obtained iu 1874 a decree entitling her 
to a certain sum to be paid annually by the judgment- 
debtor, applied for executiou of the decree on the 11th 
of March 1875, but made no further applicatiou until 
July 1882. Held, though the application was barred 
by lapse of time, yet the decree being a declaratory 
one, a suit to enforce the annual right to maintenance 
would lie. Sabhanatha Dikshatab i\ Subba 
Labshmi Ammau . . I. L. B., 7 ATad., 80 

179. — — Declaratory decree — Main- 

tenance suit, Decree in — Annual payments. — A 
Hindu widow obtained a decree in 1876 which pro- 
vided that she should receive future maintenance 
annually at a certain rate, but did not specify 
any date on which it should become due. In 1887 
she filed the present suit claiming arrears of mainte- 
nance at the rate fixed in the decree of 1876. Held 
that the suit did not lie. Saihanaiha r. Lalcshmi, 
I. L. H, 7 Mad., SO, distinguished. Veneabka v. 
Aita3I3IA . . . I. L. B., 12 Mad., 183 

180. — — Suit to set aside decree — 

Code of Civil Procedure {Act HIV of 18S2 J, 
ss. 108, 310, and 683 — Amendment of plaint without 
notice to party, — The only ways in wHch a decree 
may be set aside by a party thereto ai-e by appeal, 
l^y proceedings under s, 108, Civil Procedure Code, 


EIGHT OF SUIT — continued. 

, 20. DECREES — concluded. 

pd similar septions, and by application for review; 
if the decree is not tainted ■ by fraud, no suit lies 
to set it aside. The mere fact that an amendment 
has been made in the pleadings without notice to 
a party who has not appeared does not nullify the 
decree subsequently made in the suit. Sadho Mis- 
sEtt V. Goeab Singh . . 3 C. W, H., 375 

21. DIGNITIES. 

181. — - Suit for declaration oi 

rigRt to receive marks of distinction,— A 
suit for a declaration of a right to receive marks of 
recognition and honour at idol-festivals, or for' 
damages from priests for withholding the same, is 
not cognizable by a Civil Court. Gossain DosS 
Ghose V. Gooro Doss CHtraKEBBtriTr 

[16 W. E., 298 

182. — Suit to establish, right to 
mere dignity — Dignity unconnected with emolu- 
ment, — Plaintiff sued for a declaration of his right 
to take a cupola to a certain temple, and to place it 
upon the car of the idol, and to take a naridicola' 
(bamboo) with tom-toms from his house to the 
temple, and to offer the first cocoaunfc to the idol at the 
annual festival held in honour of a certain Dingayet 
saint. Held that the suit was not maintainable, as 
it was brought to vindicate plaintiff’s right, not to an 
office, but to a mere dignity unconnected with any 
fees, profits, or emoluments, Sangaba bin Bas- 

BINGAPA V. GANGAPA BIN NiEANJAPA 

[I. L. K., 2 Bom., 476 

183. — — Suit to estab- 

lish right to parade lulloch on thePola — Damages 
— Dignity. — A suit does not lie in a Civil Court for 
a declaration that the plaintiffs have the right of 
parading their bullock on the Pola (the last day of 
the month of Shravan) of one yeai’, and the defen- 
dants on the Pcia of the^ext; for damages for the 
invasion of the plaintiff’s right in a given year; and 
for an injunction restraining the defendants from 
interfering with the said right, Eaita v, Shitbah 

{T. Jj. E.J 6 Bom., 116 

184. — Suit claiming 

right to have pallet carried crossways. — Queere — 
Whether a suit lies-Jn the Civil Courts against 
the chief priest of the Lingayats by the swamior chief 
priest of the Smartava sect of Brahmins claiming, by 
grant from the supreme power of the State, the 
"privilege of adavi palki, of being carried, on cere- 
monial occasions, in a palanquin borne crossways, so 
that the poles traverse the line of march, SuNEUE. 
BHABTI SwAMI V. SXDHA LlNGATAH ChAEANTI 

[6 W. E., P. a, 39; 3 Moore’s I. A., 198 

185. Mans, Suit for 

right to — Derpetml injunction against invasion of 
these mans — Dight to worship— Small gifts ^ by _ 
presents of rice, oocoanufs, rida, and tension, 
attached to such mans, how far considered, as 
emolttmenfs.—The plaintiffs and the defendants, as 
members of a family of Ganvkars, claimed to be 
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entitled to certain mans consisting of the right to be 
the first to irorship the deity on certain occasions and 


claim as being one for mere dignities tinaccompanied 
with emoluments and as snch not cognizable b> a 
Civil Court The plaintiff thereupon a; pealed and 
the lower Appellate Court reserved the lower Court's 
decree, and granted a perpetual injunction gainst 
the defendants prohibiting them from interference 
with the plaintilPs enjoyment On appeal by the 
defendants to the High Court — Seld, lestormg the 
decree-of the Court ^ first instance, that the plain 
tiff’s suit was not maintainable The mans were 
mere dignities to which no profits or emoluments 
were attached The trifling gifts made by the priest 
of nee, a cocoanut, and vida, on the occasion of 
, *v 4 aV « T\ oeo ftf vensioQ on 


^ I " 0 . * 

186 Cause of action 

—Ctitl — Precedence at rehqious /asiual — 

The plaintiff alleged that be and bii ancestors had 
possessed for SCO years the privilege of recemng 
before others sacred asbes sandal betel and nut 
flowers etc , at certain pagodas on festival and other 
days, and that the defendants had disputed his claim 
to precedence and created a disturtooce, whereby 
the plaintiff was prevented from enjoying this 


\)f action was disclosed by the plaint Kasvpfa 
Goundaw I KoLARiniTAir I L H , 7 Mad., 81 


22 DOCTOR’S FEFS 

187. Suit for doctor's fees — JfiySI 

of doctor to recover fees —The fact of a doctor 
’ ^ bjs 

. • sn 

IW W.K,88 

23 DOCUMENTS, LOSS OR DESTEUCTION OP 

188 Suit on lost cheque— Cause 

of action— Civil »n, 

indorsees of a chc 
their plaint that tl 

the defendant refused to gne them a uupiKaie oi ii, 
and claiming a duplicate of it or the refund of the 
money they had paid the defendant on the cheque 


EIGHT OF SUIT— conttnaed 
S3 DOCUMENTS, LOSS OR DESTRUCTION OF 

“ concluded 


Seld that tlie plaint disclosed a canse of action 
gainst the defendant Baijieo Prasad t Osisn 
CnAHDBA Bose I lu R, 2 AIL, 764 

180 Suit to compel execution 

of another document where one has been 
destioyed before registration.— A suit will he 
to compel the defendant to execute another instm* 
ment of sale where the first one has been destroyed 
by fire scon after its execution, and has on that 
account though compulsorily registrable become in 
capable of being registered Ntsakka RoxrraEN v 
Vataha Mahoued Naika Roctbek 

[5 Mad , 123 


100 


Suit to compel execution 


Repdi t Eamaiisoachi Rbddi 

[I li R, 20 Mad., 250 

2i EASEMENTS 

191 Obstruction— 

Suit for removal of olstruchon-^Deeree for plain 
t^ff^uahfed Jy ieclannsihat parties retain rights 
exercised prior to olsf ruction — In a suit for the 
removal of a building which the defendants had 
erected and which was ao obstructioa to the plaiatiffs* 
right to use a coiirtyaid adjoining their residences, 
, iv t it, A a 1 A>. tl »V.nilding stood 
1 the inha- 
immemorial 
from their 

houses It also appeared that on a part of the same 
land there bad formerly stood a thatched building 
used ns a “sittinsr place’ by the residents of the 
- ^ V ..A, tn 


in the moUuiia auu ^uiu^ lu uuu ^ u... ... ~ 

(he mohulla and that the suit being brought in 
I e_ .A *1 n TiTnntp easement, 
amage 
‘9. Oe- 
id Uda 
d]stin> 
iple of 
a there 
n their 
Tidcnce 
did not 
st haie 

Kuuwu luai luiy \ <.iv uu t, • urtyard 

which their neighbours had a right to use Uda 
Segam v Imam ud dm I L R , 1 All » S2, and 
Ramsden y Di/ton L R 1 S L , J29, referred to 
FATEHTAn KuAir r McnAituAD Yrsu? Mphah 
MAD luauri: Pateutad Khan 

[LL R,eAlL,434 
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24. EASEMENTS — cottchtded. 

192. Privacy, night of— Ctistom. 

A customary rjglifc of privacy, under certain condi- 

tioDS, exists in India and in the North-Western Pro- 
vinces, and is not unreasonable, but merely an appli- 
cation of the maxims sic vtere tuo tit alienum iton 
laedas anA aedijicare in tuo fro frio^solo non' licet 
quod alteri noccat. A substantial interference with 
such a right, where it exists, if without the consent 
or acquiescence of the owner of the dominant tene- 
ment, affords such owner a good cause of action. 
Gokax, Pbasad V. Badho . I. L. B., 10 All., 868 

25. ENDOWMENTS, SUITS EEDATING TO. 

193. Suit by a dbarmakarta 

disaffirming the acts of his predecessor — 
Act XX of 1863, s. 7~Mad. Reg. VII of 1817, 
s. 12 — Suit to set aside lease granted hy former-, 
dharmakarta of temple— - Limitation — Cause of 
action. — The plaintiff, who had been appointed in 
1886 by the Sub-Collector to be dharmakarta of a 
Hindu temple, for which no committee had been ap- 
pointed under the Religinus Endowments Act, s. 7, 
sued in 1886 to recover possession of land demised to 
the defendant on a perpetual lease in or about 1856 
by a previous dharmakarta, who died in 1885. Seld 
that, Madras Regulation VII of 1817 having been 
repealed as regards Hindu temples by Act XX of 1863, 
the appointment hy the Sub-Collector gave the plain- 
tiff no right to sue': accordingly, it was necessary to 
determine the question whether be had such right 
apart from that appointment. Reid that, assuming 
he had such right, the plaintiff, since he did not 
derive title through his predecessor in office (the 
grantor of theleasel, would be entitled to disaffirm bis 
acts and could maintain the suit. The cause of action 
arose, and the period of limitation would therefore 
run not from the date of the lease, but from the date 
of the accession of the plaintiff to his office. Maho- 
med V. Gakapati . . I. Ii. R., 13 Mad,, 277 

194 . . Suit by a trustee of a deva- 

BOjn disaffirming the act of Ms predeee,s5or 
— Adverse possession — Limitation. — The trustee of a 
Malabar devssom, who bad succeeded to his office in 
June 1883, sued in 1887 to recover for the devasom 
possession of land which had been demised on kanom 
by his predecessor in February 1881, on the ground 
that the demise was invalid as against the devasom. 
The defendant had been in possession of the land for 
more than twelve years, falsely asserting the title of 
kanomdar with the permission of the plaintiff’s prede- 
cessor in office. Reid (1) the suit was not barred by 
limitation; (2) tbe^ plaintiff was entitled to maintain 
the suit for the purpose of recovering for the trusts of 
the devasom property improperly alienated by his 
predecessor, Suppammal v. The Collector of Tan- 
gore, I. L. B., 12 Mad, 387, distinguished. Veda- 
PTjEATTi V. Vauabha . I. Ii. R., 13 Mad., 402 

185. Suit by dbarmakarta of 

temple to recover temple property — Beli- 
gious Rndotvments Act (XX of s, 12 . — ^The 

right to bring suits for the recovery of the pi operty | 


I RIGHT OP SVlT-continued. 

I 25. ENDOWMENTS, SUITS RELATING TO 

— continued. 

of a religious or charitable institution is vested in the 
trustee or manager of such' institution, unless be is 
precluded by any special law from exercising it. 
Ihere is nothing in the Religious Endowments Act to 
take away such powers. S. 12 relates only to the 
rents of property transferred by Government to the 
committees of such itistitutions. Sakbaea Mheti 
Mpdahae V. Chidambaea Nadah 

[I. L. R., 17 Mad., 143 

196. Suit to prevent Committee 

under Act XX of 1863 from illegal interfer- 
ence — Decision as to validity of testamentary 
paper. — The kbaleefa of an endowment having, by a 
will or testamentary paper, appointed a successor, and 
given various directions respecting the endowed pro- 
perty, sent a copy of the paper to the Committee 
appointed under Act XX of 1863 for their informa- 
tion. The Committee having thereupon expressed 
their opinion that the document was of no effect, the 
kbaleefa sued ‘'tc prevent the Committee from illegal 
interference, and to reverse their order respecting the 
will.” Reid that such a suit was not maintainable, 
and that no legal cause of suit appeared, HiSAir-ooD- 
DEEK Khan v. Khabeeea Unwab-oomah 

[2 W., 400 

197. Alienation of wakf pro- 

perty— -Suit to set aside sueb alienation— 
Mahomedan Law — Wakf — Mutatvali — Citil Pro- 
cedure Code ( 4.ct XIV of 1882J, s. 539. — Plaintiffs 
sued to recover possession of certain lands, alleging 
that they had been granted in wakf to their ancestor 
and his lineal descendants to defray the expenses for, 
or connected with, the services of a certain mosque ; 
that their father (defendant No. 3) and ’cousins 
(defendants Nos. 4 and 6), who were mutawallis in 
charge of the said property, had illegally alienated 
some of these lands, aud had also ceased to render any 
service to the mosque, whereupon they (the plaintiffs) 
had been acting as mutwalis in their stead. They 
therefore claimed to be entitled, as such, to the, 
management and enjoyment of the lands in dispute. 
It was contended {inter alid) that the plaintiffs could 
not sue in the lifetime of their father (defendant 
No. 8), be not having transfen-ed his rights to thorn. 
Reid that the plaintiffs were entitled to sue to have 
the alienation made by their father and cousins set 
aside and the wakf property restored to the service 
of the mosque. They were not merely beneficiaries, 
but members of the family of the mutwalis, and 
were the persons on whom, on the death of the 
existing mutwalis, the office of mutwali would fall 
by descent, if, indeed, it bad not already fallen upon 
them, as alleged in the plaint, by abandonment and 
resignation. Wakf property cannot be alienated, 
and. any person interested in the endowment can 
sue to have alienations set aside and the property 
restored to the trust. Per Ranade, I . — As a 
suit for possession, the suit was defective in form, 
and could not be maintained. It was a suit for 
partition of a moiety of the lands, and the owner 
of the other moiety was not a party. The suit 


cs 
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25 ENDOWMEMS, SUITS RELATING TO 
— concluded 

was, however, really a suit for a declaration that 
the lands were the mam property of the mosfine, 
and as such, was not liable to alienation for the 
private debts of defendants Nos 3, 4, and 5 The 
plaintiffs were entitled to sue for such a declaration, 
although they could not obtain actual possession 
They were beneficiaries and had a right to sue under 
8 42 of the Specific Relief Act (I of 1877) When a 
suit IS brought to set aside an alienation made (o a 
stranger, such a suit by the worshipper at a m os<]ae 
or temple can be maintained and does not full 
within s 689 of the Civil Procedure Code (Act XIV 
of 1882) That section is only applicable where 
there is an alleged breach of trust created for a 
public, charitable, or religious purpose ^and the 
direction of the Court is necessary for the admmis* 
tration of the trust As against strangers s 539 
does not apply HASSAK r SAOTTK RALERtSBMA 

[L L B , 24 Bom , 170 

26 ENHANCEMENT, NOTICE OP 

108 Suit to set aside notice of 

enhancement— Jl <if iS-iS, tt 13 and 14 — 
Where notice of enhauceinent of rent has been served 
under s 13, Act X of 1859, upon a raiyat who haa 


ment His remedy, in case the rent is excessive, is 
under s 14 Moheeu « RAncBUOTOomB 

[Marsh., 341 * 2 Hay, 433 

27 EXECUTION Oh DECREE 

100 Suit after adverse order m 

execution — Cwd Procedure Code 1877,3 283 — 
S 283 of Act X of 1877 enables a party 
against whom au order has been made in execution 
proceedings to bring a suit to establish his rights. 


upon the nature of the claim and the right which is 
sought to be enforced A person whose good* are 
illegally sold under an execution does not lose bis 
right to them, though he may have claimed them nn» 
successfully in the execution proceedings He may 
follow them into the bauds of the puichascr, or of 
any other person, and may sue for them or their 


200 Order efnktnff 

off oltjecUon to attachment — Sutt for damages for 
KTongful attachment — Smt to ettaihth rtght — 
Ctttl Proceduie Code, 1877, 3 233 — An order strik- 
ing off an objection to the attachment of property 
attached in execution of a decree for default of ptosc 
cution is not “ conclusive,” as regards the right which 


BIGHT OF SUIT— coBhrttted 

27 EXECUTION OF DECREE-coa/mued 
the objector claimed to the property, within the 
tnejmmg of s 283 of Act X of 1877 Seld 
therefore where a person objected to the attachment 
of certain moveable property attached m «iccution of 
a decree, claiming it as his own, and his objection was 
struck off for default of prosecution, that such per- 
son might sue for damages for the wrongful attach- 
ment of such property without suing to establish the 
right which he claimed thereto Kaxlc Mal r 
Bbown . . I L. R , S All , 604 

201. Ojeetton to 


question between him on^ the attaching creditor is 
properly one between tl e parties to the suit under 
8 244 of the Code of Civil Procedure But where 
the judgment debtor raises the claim or objection on 
behalf of third parties who ore not represented before 
the Court the order passed thereon must bs regarded 
as an order under s 280 of the Code, and the only 
node iu which that order can be contested is m a re- 
gular sQit as provided by s 283 In execntioa of 
a decree against a judgment debtor in bis private 
capacity, the jndgment creditor attached certain 
property Thereupon the judgment debtor objected 
that the property attached hw been dedicated by 
him some time previously as wakf under a registered 
wakfnamab, and that he was only in possession as 
matwah under the deed The lower Conrt found 
that the document created a valid wakf, and allowed 
(he objection and released the propeity from attach 
ment The judgment creaitor appealed At the 
hearing of the appeal it was c ntended that no appeal 
lay, inasmuch as the order was one under s 280 
ot the Civil Procedure Code On behalf of the 
judgment creditor it was contended that the order 
was one under s 244 and was thus appealable 
Held that the order was one under s 280, and 
that no appeal lay, the remedy of the judgment- 
creditor being by way of a regular suit as provided 
by 8 2&3«^ Roof Lau. Dasb r BssAin MeAB 
MomnsE MonuH Boy c BnsAHiMEAn 

[I. L R, 15 Calc , 437 
See Rauakathah Chet^iar c Letvai 
Mabaeayab I. D. B , 23 Mad.,135 

202. Cirtl Pro^ 

cedure Code (Act ZIV of 1682J, /» 280 283— 
Judgment deltor. Suit ig, to establish title to frO' 
jier(y (As subject matler of claim in execution- 
proceedings — A judgment debtor is not necessarily a 
party against whom au erder is made within the 
meaning of that term as used m s 283 of the Code of 
Civil Procedure so as to preclude bis instituting a 
•nit after t ' ' i- ~ i . * i- v 

order (the 
Bch. II, Ac 

to recover ^ ■ 
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EIGHT OP STJlT-continued. 

27. EXECUTION OF DECREE — continued, 

the subject-matter of a claim in execution-pro- 
ceedings, and in respect of which an order has 
been made under s. 280 of the Code. Kedab 
Nath Chatteeji v. Rakhae Das Chatteeji 

[I. L. B., 15 Gale., 674 

203. ~ Money-decree 

against mortgagor — Sale of equity of redemption 
hy morfgagor—Morfgaged land attached and sold 
in execution — Claim iy purchaser of equity of re- 
demption — Civil ^Procedure Code (Art Till of 
1859J, s. 246 — Civil Procedure Code ('Act XIV of 
1882) i ss. 278 to 283, — In 1870 JB mortgaged to X, 
with possession, a certain piece "of land. On 17th 
June 1871 31 and T obtained a money-decree against 
JB, On 9th March 1872 the defendants bought from 
jS his equity of redemption. In July 1872 ilf and T 
attached the land in execution of their decree. The 
defendants objected to the attachment under s, 246 
of the Civil Procedure Code (Act VIII of 1859), 
but on investigation of their claim an order was 
made disallowing their claim on the 23rd December 
1872. In June 1873 the defendants paid off the 
mortgage-debt and were put into possession by the 
mortgagee. In October 1S73 M and T pat up the 
land for sale in execution of their decree, and the 
plaintiff became the purchaser. On seeking to obtain 
possession, the plaintiEE was resisted by the defendants, 

, whose claim urn's allowed by the Subordinate Judge 
after inquiry. The plaintiff therefore brought this 
suit under s. 335 of the Civil Procedure Code (Act 
XIV of 1882). The lower Courts rejected his claim. 
On appeal to the High Court, — Meld that, Avhere, 
under s. 246 of the Civil Procedure Code (Act VIII of 
1859) orthe corresponding sections (278 to r83) of the 
Civil Procedure Codes of 1877 and 1882, an order has 
been passed against any person making a claim to 
property under attachment, such pei-son may bring a 
suit to establish his title to the property within one 
year from the date of such order ; but in default of 
his bringing such suit withiu the prescribed time, he 
is precluded from asserting his title against the 
auction-purchaser, whether as plaintiff or defendant. 
In the present case an order had been passed against 
the defendants under s. 246 of the Civil Procedure 
Code, 1859, on the 23rd December 1872; and as they 
had brought no suit within a year? from that date, 
they could not now contest the plaintiff's title to the 
property. The defendants, however, having, since 
date of the said order, paid off the mortgage, — Meld 
that it would be contrary to justice, equity, and good 
conscience for the 'Court to assist the plaintiff in 
obtaining possession unless he paid the defendants 
tbe amount paid by them to tbe mortgagee to free 
the property from the incumbrance. Nilo Paud'O- 
BAJTQ V. Rama Patloji . I, L. E., 9 Bom., 35 

Distinguished in JoT Pbokash SiNcm <•. Abha'x 
Rttmae Chukd . . .1C. W, H., 701 

204. ;; Decree against 

father — Family property attached — Objection by 
sons — Release of sons’ shares — -Suit to contest order 
of release — Cause of action. — Certain land, the 
property of an undivided Hindu family, having been 


EIGHT OP SUIT — continued. 

27. EXECUTION OF DECREE— coji^naeif. 
attached in execution of a decree against the father 
upon a bond, whereby the said land was hypothecated 
to secure the repayment of the debt, the sous inter- 
vened, objecting to the attachment of theh shares in 
the said land, and their shares were released from 
attachment... The decree-holder then sned the sons to 
have it declared that their shares were liable to be 
sold in execution of tlie decree against the father. 
Meld, overruling Chockalinga v. SuUaraya, I. L. 
R., 5 Mad., 133, that the suit was maintainable. 
Ramakbishha V. Namasitaya 

[I. Ii. E., 7 Mad., 296 

205.“ Civil Rrooedure 

Code f Act XIV of 18S2), s. 283 — Mindu law, 
Alienation — Mitahsliara — Mortgage hy fath'er— 
Liabiliiy of sons not made parties. — The D Bank 
advanced money to C, a Hindu, governed by the 
Mitakshara school of law, nponmortgape of ancestral 
property. S, who was stated to be C’b only son, 
joined in the mortgage. Subsequently tbe Bank 
obtained a decree against C and S for the amount 
due on the mortgage. On attempting to sell the 
mortg.aged property, other sous of C objected. This 
objection was allowed, and the mortgagees referred to. 
a regular suit. They then sued all the sons of C to 
establish their lieu on the mortgaged property. Meld 
that the suit was maintainable under s. 283 of tbe 
Civil Procedure Code. Xuthoo Lall Chowdhry T. 
ShouTcee Lall, 10 JB. L. R„ 200, and JJhaee v. 
Murry Prosad, unreported, distinguished. SiTA- 
nath'Koer V. liAirD Mortgage Bank oe India 

[I. L, E., 9 Calc,, 888 ; 12 C. L, E., 574 

206. Execution of decree. Suit 

for wrong done in — S%ntfor wrong done under 
colour of decree. — Tbe cxecutiou of an imperfect 
decree does not involve tbe doing of a wrong unless 
the decree is uwongly interpreted. Au action will 
lie in tbe Civil Court where a wwoug is committed 
under colour of a decree of another Court. DaIiAIIAS 
V. Eadha Pekshad Singh . . 19 W. B., 188 

207. Suit to remove obstruction 

to execution of decree.— A suit may be brought 
for the removal of an obstruction to the execution of 
a decree. Takhtjeooddeen Mahojibd BskanChow-^ 
DHEY V. Kueimbvx Chowdhby . . 3 W. E., 20 

208. — — Suit to stay execution of 

decree — Suit to stay execution against certain 
property until jvdgmenf-creditor had proceeded 
against other property — Res jadicata — Suit for 
land-^Jurisdiction — letters Patent, cl. 12, — One 
K O was entitled to a share in porgnnnfih Alumporc. 
Before he obtained possession. Government revenue 
on tbe whole estate fell due. K 0 failed to pay his 
shai'e, and his co- sharer X, to save the estate, 
mortgaged her share of the estate to one M B and 
with the amount so borrowed paid the whole sum due, 
and Bnbsequeutly sued K C for the amount, 
eventually obtaining a decree. Subsequently this 
decree became vested in one R, and the pergummh 
Alumporc came into the possession of one K Oh 
who in 1874 took an assignment of the mortgase 
executed by K in favour of JR R. Tlio plaintiffs 
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27 EXECUTION OF DECREE— confinserf 
also alleged tliat emco the execntioQ proceedings bad 
commenced tbey had disco\c’ed a seciet arrangement 
made m 1877 between K O, S, and£ B, by which 
it was agreed that B should not execute the decree 
against Alumpore, but would release K G from all 
liability in respect of the charge on that property, 
and in consideration K G executed a patni lease to 
H D of a portion of Alumpore at a small rent B 
obtained an order for execution against the property 
of K C, and, having transferred hia decree to the 
High Court proceeded to enforce the decree against 
the plaintifi, the widow of AT C, and her son by 
attaching the family dwelling house in C^entts 
The widow and son then brought this suit against 
Jl O, M, and S B to have the share of A C in 
Alumpore ascertained and praying for a decree 
calling upon A" G to pay the amount of the lalue of 
the share of Alumpore m satisfection of A’g decree 
Seld that the suit could not he maintained so far as 
it attempted to make the decree a charge against 
Alumpore Seld on appeal that the suit was rightly 
dismissed , that as far as li was concerned, it had 
already been decided that B was entitled if bo so 
chose, to execute hia decree aga nst the Calcutta 
property , and that therefore that question was res 
judicata and that, as regards the plaintiffs claim 
that the patni gi> en by A (7 to A H should be 
treated as part payment to A, such a question could 
only be decided lu executiou proceedings , that the 
mere existence of the ngreement between A G, 
and S B did not entitle the plaintiff to join them 


no jurisdiction tatry it Kbisto Mobibee Dossbb 

V kAUBBOsoiro OnosE I L B,8 CbIc,402 

20£^ Execution against a per 

son not the legal representative — Deceased 
judgment’dehtor — The defendants, along with Aaud 
C, had hrought a suit against ooe A la t?ie <hvif 
Court at Peshawar m the Punjab, and obtained a 
decree on the 23rd July 1873 for H30 74512 In 
1881 application for transfer of the decree to the 
Court at Voradaba 1 for execution was made and it 
was granted, but no steps were taken tbcrcnpou 
On the 12th June 1883 J. died On the 30th April 
ISStthe defendants again applied to the Court at 
Peshawar treatiu 
then alive for a 

decree in the M • 

On the 20th of 
tion to the Di»tr 

tion of their decree, and in it it was staieu luai tuc 
application was “ for execution against A, and afto- 
' ^ ^ r * 1 , Wl,«.r and D A, 

lents of 
ding at 
Trons 
It was 

turtber stateu vnai ine - is dead, 

and his heirs ore living and in, possession of bis 
estate, and A L himself has realized Il9,G37 4 3 due 


RIGHT OP SUIT — continued 

27 EXECUTION OP DECREE— eone?«ieif 
to the deceased judgment debtor from the Commij. 
sariat Department of Calcntta and appropriated the 
same, therefore to that extent the person of the said 
^ A 13 liable' Notification of this application was 
Issued to ^ A as al«o to the other persons named 


connection or partnership between him and the 


treated faim as a person m possession of a sum of 
money belonging to the deceas'^d and therefore 
liable to the extent of the sum so received by him 
The Subordinate Jud^e, bolding that A A was the 
brother of the deceased and had realued the amount 
from the Comaissannt O&ce, which be failed to 


therefore barred es not baling been brought within 


the making of an nttachment of some property , ot 
objection being taken to such attachment, of in. 
Tcstigation being male into such objection , and 


deceased judgment debtor JIahomed Aga AU 
Khan r Baltnukued L R 3 I A, 341 Badip 
Sossatn V Btgen CAund Bassaraf, 3 t L R , 437^ 
were referred to Abo^'v Lal r OoDiRMAtp 

[I L R , 10 All , 478 
28 FERRl, SUITJIELATINGTO 

210. Suit to prevent establish- 

ment of ferry — Ipjrxngemeni of ferrg rights — 
Right to restrain perten starling a second ferrg — 
A, the owner of a ferry granted him under a uov • 
ernment «cttlemcDt brought a suit to lestrain B 
from mnniBR another ferrj over the same spot where 
A'a ferry phed for lure It appeared on the cvi 
deuce tliat B levied no tolls on his ferry, bat it was 
not shown that it was used only for the conv cyance 
of Im own servants andraiyats Seld that such suit 
was maintainable Lucuuessub biKon c Leei,i 
ircKPSiiian 

pt. L R., 4 Calc., 688 , 3 O L R , 427 
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RIGHT OF SUIT — continued. 

/ X 29. FRAUD. 

211. Suit to set aside decree and 

sale in execution on the ground of fraud 
'““DecTee ohtuined hy Jraud — Civil Pnooedure 
Code ( 1882J, ss. 108 mid 244. — A suit will lie to set 
aside a decree, and a sale lield in execution of such 
decree, when both the sale and the decree are im- 
peached on the grohnd of fraud. Ufohendro Narain 
Chaturaj v. Qopal Mondnl, I. L. M., 17 Calc., 7e'9, 
and Jag an Hath Q-orai v. Watson, I. L. M., 19 
Calc., 341, distinguished. Abdto Mazumdab ©. 
Mahomed Gazi Chowdhey 

[I. L. R., 21 Calc., 605 

See Bhtjban Mohah Pad v. Nttndo Lad Det 

[I. L. R., 26 Calc., 324 
and Moti Lad Chakeabhxty «. Rhssick Chan- 
DEA Baikaq-i . I. L. B., 26 Calc., 328 note 

Also Peossonko Kumae Sanyad V. Kadi Das 
Sahyad . . . L I,. B., 19 Calc., 683 

[L. B,, 19 I. A., 166 

212. — ^ Suit to set aside ex-parte 

decree and sale in execution thereof, on 
the ground of fraud— Acs judicata— Effect 
of not appealing against an appealable order — 
Civil Procedure Code (1882J, ss. 13, 108,244, and 
311. — The plaintiff, having applied unsuccessfully 
under ss. 1 08 and 311 of the Civil Procedure Code - 
to set aside an ex-parte decree against him and the 
sale of his property in execution thereof on the 
ground of fraud, and without preferring an appeal 
against the order rejecting his application under 
B. 108 of the Code, instituted this suit praying for the 
same relief. The Subordinate Judge dismissed the 
suit as not maintainable. Reid that such a suit was 
maintainable, and that ss. 13 and 244 of the Civil Pro- 
cedure Code were no bar thereto. The fact that his 

-application under s. 108 was unsuccessful, and that 
he did not appeal against the order rejecting that 
application, did not disentitle him from prosecuting 
his remedy by suit on the ground of fraud. Abdul 
Matumdar v. Mohomed Gazi Chowdhry, I, L, iZ., 
21 Calc., 605, approved. Seld also that, when 
there is an appeal against a decision, the effect of not 
appealing is that the decision holds good for what it 
is worth • so far as concerns any other modes of relief 
available, the person not appealing is in no worse 
position than if he had appealed and failed. Raj 
Kishen Mooherjee v. Modhoo Soodun Mundle, 17 W 
R.,413, distinguished. Peak Rath Roy v. Mohesh ‘ 
Chandea Moiiea . I. L. E., 24 Calc., 546 

213. Suit in Recorder’s Court 

to set aside for fraud decree obtained in 
Small Cause Covivt— Perjury. — Where a decree 
has been obtained by a fraud practised on another, by 
which that other has been prevented from placing his 
case before the tribunal, which was called upon to 
adjudicate upon it, in the way most to his advan- 
tage, the decree is not binding upon him and may be 
set aside in a separate suit, and not only by an appli- 
cation made in the sxiit in which the decree 'was 
passed to the Court by which it was passed. But it 
is not the law that because a person against whom a 


EIGHT OF SUIT — continued. 

29. FRAUD — concluded, 

decree has heen^ passed alleges that it is wrong, and 
that it was obtained by perjury committed by or at 
the instance of the other side (which is frand of the 
worst description) that he can obtain a rehearing of 
the questions in dispute in a fresh suit, by merely 
changing the form in which he places it before the 
Court, and alleging in his plaint that the first decree 
was obtained by the perjnry of the person in whose 
favour it was given. In this case a suit brought in 
the Court of the Recorder of Rangoon to set aside a 
decree of the Court of Small Causes at Rangoon on 
the ground that it had been obtained by fraud was 
held under the circumstances of the case to' be not 
maintainable. Mahomed Godab v. Mahomed 
Shddimak . . . I. L.B., 21 Calc., 612 

! 

214. Suit to set aside a sale on 

the ground of fraud, challenging the decree 
in execution of which the sale took place 
as fraudulent, although the said decree was 
set aside on the ground of non-service of 
summons — Sale in execution of ex-parte deciee — 
Civil Procedure Code (Act XIV of 1882J,ss. 108 
and 244. — An ex~parte decree for rent'was obtained 
against A and others, and in execution of that decree 
certain lands of the judgment-debtors were sold and 
were purchased by a third party. Subsequently, at 
the instance of A, the said ex-parie decree was set 
aside on the ground of non-service of summons, and 
the original suit was restored, but that was dismissed 
for default, as the then plaintiff did not proceed with 
it. An application was then made by' A to set aside 
the sale on the ground of fraud which was rejected, be- 
cause the auction-purchaser was not made a party to the 
proceedings. A then brought a suit for declaration 
of title to a portion of the laud sold and for confirma- 
tion of possession, challenging not only the sale, 
but also the decree, on the giound of 'fraud. I'he 
defence mainly was that, regard being had to'^be pro- 
visions of B. 244 of the Civil Procedure Code, the suit 
was not maintainable. Reid that, although there 
was no decree to be actually set aside, the plaintiff 
was entitled to show that the decree under which the 
sale was held was obtained by fraud as against him, 
and that therefore the suit was maintainable. Abdul 
Mazwmdar v. Mahomed Gaei Chotcdhry, I. L. P-i 
21 Calc., 605, and Fran Rath 'Roy v. Mohesh 
Chandra Moitra, I. L. R., 24 Calc., 546, referred to. 
Ram Baeaih Tevvaei v. Shew Bhttnjan Roy 

[1. L. E., 27 Calc., 197 

30. FRESH SUITS. 

215, ' Suit after dimissal of suit 

instituted in incompetent Court —Act XXII 
oj 1872, Effect oj —Decrees made before Act came 
into operation. — No provision of Act XXII of 1872 
sets aside decrees passed by Appellate Courts before 
the date on which it came into operation, or restores 
decrees of the Court of first instance which had been 
annulled by the Appellate Court; nor is there any 
provision which debars a plaintiff, whose suit has 
been dismissed on the ground of its institution jn a 
Court incompetent to receive it, from re-institntmg 


f 
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EIGHT or S\3Tr-~conlinued 

30. PRESH SUITS — conhnufid. 
his suit m a competent Court. CnoONBE LllL *. 
Kddhaiba . . . 6 N, "W.* 34 

216. — Suit for posBeeaiou after 

failure to obtain it in execution — Auction 
purckter, Suit It/, Jor possession — jExreuUon pro- 
ctedxngs — PflJsejJion, Application for, hg auettoM* 
purcfcojer — C»it{ Procpdttj-e Code (Act SIV of 
1882), s 318 — A suit fay an auction purchaser to 
ofatain possession of land, tbs subject-matter of his 
purchase, null lie when it is shown that an attempt 
has been made to obtain possession in execnlion pro- 
ceedings, and that such attempt has been unsuccess- 
fnl. In the case of Zaltt Coomar Sose t. Jshan 
Ckunder Chuckerlutlg, lO C> Z. Jt„ 2S8, it was not 
intended to hold that, under no circnmstancea wonld 
sncli a snit lie, bnt that, so long as the means pros ided 
by B 318 of the Civil ftocednre Code are open to a 
purchaser, he is hound to have recourse to that sec 
tion rather than to bring a fresh suit. Iswae Peb- 
BHAP Goboo r Jai KabaiV Gibi 

p. L E , 12 Calc., 169 


possession of land sold tn execution of a decree-- 
JPoestssion, Application for, ly auctfn purchaser— 
rxeeution proceedings— Suhsequent suti Jor posses^ 
«toB of land told «» execution of decree — In ezecn- 
tion of a decree certaui land belongiog to the jndg- 
ment debtor was sold , snbscquiotly the auction par- 
chaser, whohad not got possession, rc*soldtbc landtoa 
third party and gase him the certificate The Utter 
then applied to the Court to be put into possession, 
bnt having failed in those proceedings, owing to eome 
irregularity in the description of the boundaries of the 
property, be instituted a reguUr suit agsiost the 


sch. II of Act XV of 1877 asd of s II of Act XIV 
of 1882 , snch suit was msintainable. Sebu Moacir 
BAJfiA r. Bhagobaw Dis PAJITET 

p. Ii. E , 9 Calc , 602 

218 OlstrveUon to 

execution of decree — Merger of cause o/ action— 
Cxnl Froetdure Cede, 1882, s. 323, — Jf. and 
^ ^ were 'members of an undivided Bindn family. 


house until payment of the irortgage-debt In eiecn- 
tion of this decree, he vra 8 obstrocted by the widow 
and fandX, other sensof S B, but the Court on 14ib 
January 1B79 ovcrmled their objections and directed 
possession to be given to tbe plaintiff. On ifi’h 
January 1679 the plaintiff complained that te was 
prevented from obtaining ^sse-iion of one of the 
rooms in the house ; B appeared and admitted that 
he had Iceked op the room, and he refused to give 
np pcesession, contending tbat he was not bound by 


eight of SUlT~oonhnttecf. 

30 TRESII suns— co«ef«*d 
the mortgage, as ho was not at Uio time joint with 
AT and the other eons of <8 U, and that the lom was 
“ * “ .... 1 ho plaintiff’s 

■ ■ 92 Uio plaintiff 

lio prayed fora 
■ Mio room on tho 

luuis Dime uicrcc in iB//, By tho difcndantit 
was {inter alid) ' ‘ ‘ ■ i ■ 

the mortgage bai 
action, and that 

against tho dofenuaub Beta inab the Utcreu in tiio 
former suit couli not effect tho d>*fen()inr, as ho 
was not a psrty to it, ror was be represented. If 
he had been represented ho rotili) not have resisted 
the eiccution of the decree ^ot having Icon 


The previous decree had awarded poMCsii n of tho 
whole house to tho plaintiff The tzistcnceof that 


Frocednre Code, 188^, docs not make it obligatory on 
a decree-holder, wb • u obstructed in execution of Uio 
decree, to purine Ills rimcdi under Uiat section. 
Accordingly the omission of tho plaintiff to avail 
himself of the remedy nndcr that section did not 
prevent him from p'ocecdmg against the dcfendanl 
by a regular suit BaITakt Babtauau r liABAJf 
BIN SAUBBArA I. h. E., 8 Bom., 002 


219. — Cttil Brace- 

dure Code, it 318, 83S~ SuU to rtcorer poetession 
of property eoldtn execution of deeree —8 attached 
certain land and a house in execution of a decree 
i^inst B‘ il put m a claim tiiuler s 276 of the Co<Io 
of Cml Procedure, a'legmg tliat he was in posscsiirn 
as purchaser from R, The claim was rejeertd. No 
suit was brought by il to contest this rrdcr b 
purchased the said Undand bojse in cxc-cntvm, and 
obtained a sale certi&cate. In 18*4 H suer] J/ to 
recover jKNsessicm of ihe bnd and hous^, alleging 
that in execution proceedings In \8Hi he had been 
put isto possmion of the land, tut not of the house, 
which was found locked up by the Court amin, and 
that 3t prevented him from enjoying both the land 
and house 31 pleaded that 8 nci tr ?,ee« pat 


decre^ the claim On appeal the Ilw'nct Judge 
held that R was tound to | roewd acctrding to tie 
pnvitiossofs 33 j of theColeof Ciill PromJureto 
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BIGHT OP SUIT — oontinued. 
i ^ 29. FRAUD. 

211. Suit to set aside decree and 

sale in execution on the ground of fraud 
—Decree obfained by Jravd — Civil Procedure 
Code flSSBJ, ss, 108 and '244, — A suit will lie to set 
aside a decree, aud a sale held in execution of such 
decree, when both the sale and the decree ai’e im- 
peached on the grohnd of fraud. Mo/iendro Narain 
Chaturajy. Gopal Mondul, I, L. P., 17 Calc., 76'9, 
and Jagan Path Gorai v. Watson, I. L. R„ 19 
Calc., 341, distinguished. ABPtJlr MAZtTMDAB v. 
Mahomed Gazi CnownHEr 

[I. L. B., 21 Calc., 605 

See Bhhban Mohan Pad v. Nhndo Lad Dee 

[I. L. E., 26 Calc., 324 

and Moti Lad Chahbabhttt «. Rhssick Chan- 
DEA Bairagi . I. L. B., 26 Calc., 328 note 

Also Peossonno Khmae Sanyad v. Kadi Das 
Sahtad . . . L Ii. B., 19 Calc., 683 

[L. B., 19 I. A., 166 

212. — : Suit to set aside ex-parte 

decree and sale in execution thereof, on 
the ground of fraud— Aes Judicata — Dfect 
of not appealing against an appealable order — 
Civil Procedure Code (1882), ss. 13, 108,244, and 
311. — The plaintiff, having applied unsuccessfully 
under ss. 108 and 311 of the Civil Procedure Code 
to set aside an ex-parte decree against him and the 
sale of his property in execution thereof on the 
ground of fraud, and without preferring an appeal 
against the order rejecting his application under 
8. 108 of the Code, instituted this suit praying for the 
same relief. The Subordinate Judge dismissed the 
suit as not maintainable. Meld that such a suit was 
maintainable, and that ss. 13 and 214 of the Civil Pro- 
cedure Code were no bar thereto. I’he fact that his 

- application under s. 108 was unsuccessful, and that 
he did not appeal against the order rejecting that 
application, did not disentitle him from prosecuting 
his remedy by suit on the ground of fraud. Abdul 
Maztmdar v. Mohomed Gazi Chowdliry , I. L, P., 
21 Calc., 605, approved. Meld also that, when 
there is an appeal against a decision, the effect of not 
appealing is that the decision holds good for what it 
is worth ■ so far as concerns any other modes of relief 
available, the person not appealing is in no worse 
position than if he had appealed and failed. Raj 
Kishen Mookerjee v. Modhoo Soodun Mundle, 17 W. 
R.,413, distinguished. Pean Eath Roy v. Mohbsh 
Chandea Moitea . I. L. B., 24 Calc., 546 

213. Suit in. Beeorder’s Court 

to set aside for fraud decree obtained in 
Small Cause CovLvt— Perjury, — Where a decree 
has been obtained by a fraud practised on another, by 
which that other has been prevented from placing his 
case before the tribunal, which was called upon to 
adjudicate upon it, in the way most to his advan- 
tage, the decree is not binding upon him and may be 
set aside in a separate suit, and not only by an appli- 
cation. made in the suit in which the decree 'was 
passed to the Court by which it was passed. But it 
is not the law that because a persou agaiust whom a 


BIGHT OF SUIT — continued. 

29. FRAUD— coMcZfitferf. 

decree has been passed alleges that it is wrong, and 
I that it was obtained by perjury committed by or at 
the instance of the other side (which is fraud of the 
worst description) that he can obtain a rehearing of 
the questions in dispute in a fresh suit, by merely 
changing the form in which he places it before the 
Court, and alleging in his plaint that the first decree 
was obtained by the perjury of the person in whose 
favour it was given. In this case a suit brought in 
the Court of the Recorder of Rangoon to set aside a 
decree of the Court of Small Causes at Rangoon on 
the ground that it had been obtained by fraud was 
held under the circumstances of the case to' be not 
maintainable. Mahomed Godab v. Mahomed 
Shddiman . . . I. Ii. K., 21 Calc., 612 

214. — — Suit to set aside a sale ou 

the ground of fraud, challenging the decree 
in execution of which the sale took place 
as fraudulent, although the said decree was 
set aside on the ground of non-service of 
summons — Sale in execution of ex-parte decree — 
Civil Procedure Code (Act XIV of 1882), ss. 108 
and 244. — An ex-parte decree for rent'was obtained 
against A and others, and in execution of that decree 
certain lands of the judgment-debtors were sold and 
were purchased by a third party. Subsequently, at 
the instance of A, the said ex-parte decree was set 
aside on the ground of non-service of summons, and 
the original suit was restored, but that was dismissed 
for default, as the then plaintiff did not proceed with 
it. An application was then made to set aside 
the sale on the ground of fraud which was rejected, be- 
cause the auction-purchaser was not made a party to the 
proceedings. A then brought a suit for declaration 
of title to a portion of the land sold and for confirma- 
tion of possession, challenging not only the sale, 
but also the decree, on the giound of fraud. The 
defence mainly was that, regard being had to^he pro- 
visions of B. 244 of the Civil Procedure Code, the suit 
was not maintainable. Held that, although there 
was no decree lo be actually set aside, the plaintiff 
was entitled to show that the decree under which the 
sale was held was obtained by fraud as against him, 
and that therefore the suit was maintainable. Abdul 
Mazumdar v. Mahomed Gazi Chomdhry, I- L.R-, 
21 Calc., 605, and Pran Nath 'Roy v. Mohesh 
Chandra Moitra, I. D. R., 24 Calc,, 546, referred to. 
Ram Naeain Tevvaei v. Shew Bhhnjan Roy 

[I. L. R., 27 Calc., 197 

30. FRESH SUITS. 

216. ' Suit after dimissal of suit 

instituted in incompetent Court— .zteZ XXII 
of 1872, ’Effect oj —Decrees made before Act came 
into operation. — provision of Act XXII of 1872 
sets aside decrees passed by Appellate Courts before 
the date on which it came into operation, or restores 
decrees of the Court of first instance which had been 
annulled by the Appellate Court ; nor is there any 
provision which debars a plaintiff, whose suit has 
been dismissed on the ground of its institution jn a 
Court incompetent to receive it, from re-institutmg 
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SO FRESH SUlTS~conitn«ffd 
bis suit m a competent Court Choohee Lall v 
Kddhaiba 6 it. W , 34 

218 — Suit for possession after 

failure to obtain it in execution — Auchon 
purckser, Suit ly, Jor possession — Execution pro- 
ceedings — Possession, Application Jcr, hg atte^ton* 
purchaser — Cnil Procedure Code (Act XIV of 
1882), s 318 ~~A suit by an auction purchaser to 
obtain possession of laud, the subject matter of bis 
purchase, will he when it is shown that an attempt 
has been made to obtain possession in execution pro> 
cecdings, and that such attempt has been unauccesso 
ful In the case of^iahf Coomar Pose v.lshan 
Chunder Chuckerbuttg, lO C L R 258, it was not 
intended to hold that, under no circumstances would 
such a suit he but that, so long as the means provided 
by B 318 of tbe Civil Procedure Code are open to a 
purchaser, he is bound to have recourse to that sec 
tion rather than to bring a fresh suit Ibwab Peb 
BEAU GuBOO V JAI hiABAIE GiRI 

[I Ii H, 12 Calc, lea 

217. — — ,Ski< to oHatn 

possession of land sold in execution of a decree-^ 
Possession, Application for,hy awett n purchaser — 
Execution proceedings-^Suhsequent suit for posses 
tion of la d sold in execution of decree -^-In execu 
tion of a decree certain land belonging to the jiidg« 
meat debtor was sold , subsequently tbe anction pur« 


uui Having laiieu in tuuse proceeuings owing to some 
irregularity in the description of the boundaries of tbe 
property, he instituted a regular suit against tbe 


ich II of Act XV of 1877 and of s 11 of Act XIV 
of 1882, such suit was msiutainable Sebu Moech 
Bahia i Bhagobah Dih Pahdet 

[I Ii B , 9 Calc , 602 

218 OlstrucUon to 

execution of decree — Merger of cause of action — 
Citil Procedure Code, 1882, e 828 — 5 J?, and 
S P Were members of an undivided Hindu family 
iS P died, leaiing him surviving several sons Sub 
sequently S, S, and Af, tbe eldest son of <S ^ 


and P andi, other sons of S P, but tbe Court on 14th 
January 1879 overruled tbtir objections and directed 
possession to be given to tbe plaintiff On 28th 
January 1879 the plaintiff complained that he was 
prevented from obtaining possession of one of the 
rooms in the house , P appeared and admitted that 
he had locked up the room and he refused to give 
up possession, contending that he was not bound by 


^•^GHT of suit — continued 

30 FRESH SHITS— concluded 
the mortgage, as he was not at the time joint with 
M and the other sons of 5 B, and that the loan was 
not oue required for family necessity The plaintiff s 
application was dismissed In 1E82 tbe plamtiff 
brought a suit against P, in which he prayed for a 
decree giving him possession of the room on the 
terms of the decree in 1877. By the defendant it 
was {inter alid) contended that the previous suit on 
the mortgage had exhausted the plaintiff 'a cause of 
action, and that the plaintiff had no further ri^ht 
against the defendant Seld t) at the decree in tbe 
former suit eouli not affect the defend nl, as be 
was not a psrty to it, ror was he represented If 
he had been represented he could not have res sted 
the execution of the decree Not having been 
represented 1 e c uld on principle be exempted from 
liability a the present suit only if the cause of action 
was merged m the judgment against bis uncles and 
brother Here, however there was no such merger 
The previous deciee had awarded possession of the 
whole house to the plaintiff The existence of that 
decree could not be a reason for not awarding part 
of the Kime house when detained by the difcn^nt 
He avowed himself a stranger to tbe defendants 
against whom the previous decree was obtained and 
bis act might be regarded as constituting a separate 
cause of action Eeld also that s 8J8 of tbe Civil 
Procedure Code, 1882, does not make it obligatory on 
a decree holder, wh is obstructed m execution of the 
decree, to pursue his remedi under that section 
Accordingly the omission of the plaintiff to avail 
himself of the remedy under that section did not 
prevent him from proceeding against the defendaui 
by a regular suit BAiVAUr Sahtabaji e Babaji 
BIN Saaibeapa 1. L B , 8 Bom , 602 


2I6 — — — Cisil Proce 

dure Code, ss 318, S35—Smtio recoier possession 


as purcUMir irom a xne Limui wa# lejet eu Ivo 
suit was brought by M to contest this order 5 
purchased the said land and bouse in execution, and 
obtained a sale certificate In 18S4 S sued A/ to 
recover possession of ihe land and Iioosc, alleging 
that in execution proceedings la 1882 he had been 
put into possession of tbe land but not of the ho ise, 
which was found locked up by the Court amin, and 
that M prevented him from enjoymg both the land 
and house 21 pleaded that 5 had never been put 


held that 5 was bound to proceed according to the 
pTOTisionsofs 33a of the Code of Civil Prowdurcto 


LI Jj K.iO £dua,b3 
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31. GOVERNMENT SCHOOL, SUIT EOB 
BENEFIT ‘Oi'\ 

220. — Suit by secretary and 

manager of Government aided school— L k- 
provement, Jiamages for removal of . — In a suit by 
the secretary and manager of a Government aided 
scbcol for damages against the owner of the school 
premises for breaking down the building and remov- 
ing the materials belonging to plaintife,— that 
the plaintiff, as secretary and manager, could maintain 
the action for the benefit of the school ; that on the 
facts the plaintiff was not entitled to greater damages 
than had been awarded to him for the value of the 
materials removed by the defendant.^or to compensa- 
tion for the improvements made by him to the build- 
ing ; and that there was no presumption of gift in the 
case. Seeehuey Rot r. Huns 

[6 W. B., Civ, Bef., 21 

32. IDOLS, SUITS CONCERNING. 

221. Suit to establish right to 

deal "witll Hindu idols — Froperty — Jurisdic- 
tion of Civil Court. — Hindu idols being property, 
the right to deal with such property is a right 
cognizable by Civil Courts. Svbbaeata GxjettkaIi v. 
Chemabpa Mudaii I. L. B,, 4 Mad., 315 

222 Suit for damages on account 

of omission to offer 'food to idol — Cause of 
action . — The plaintiff, alleging that he was a member 
of a family of Gur.ivs holding a vatan attached to a 
temple, complained that the defendant was the holder 
of an inam allowance, granted in consideration of 
his daily offering to the idol some rice and cake, and 
burning a lamp ; and that he had omitted to make 
such offering for one year. The plaintiff claimed 
Bib damages. Seld that the plaintiff had no cause 
of action. The defendant’s obligation, if any, was 
towards ihe idol ; and, if that obligation had not 
been performed, it could only be enforced by some 
person claiming to have a right to insist that the 
worship of the idol should be properly performed. 
Dhadehaie V. Gxjeat , I. L. K., 6 Bom., 122 

223. Suit to establish right to 

remove idol for turn of worship. — When a 
plaintiff and defendant are jointly entitled to the 
profits from an idol in the defendant’s temple, and 
the plaintiff is obstructed by the defendant in the 
vise and worship of the idol, a suit will lie for a de-'^ 
claratiou thiit the plaintiff is entitled to have the 
idol removed to his own house during the period he 
is entitled to the profits of it. Dwabkaeath Rot v. 
Jaheobee Chowdhbain , . 4 W. B,, 79 

33. INCOME TAX. j 

224. Suit for refund of income | 

tax— income Tax Act, XXXII of I860, s. 137.— i 
A person seeking a refund of income tax illegally j 
assessed upon him may, under s. 137, Act XXXII of 
I860, apply to the Commissioner, i.e., it is "lawful” ] 
for him so to apply, but there is no law that he must j 
do'so. lie may legally sue in a Civil Court to recover, 
the illegal assessment. Colbectob of FuEEEDrOEE 
V. GoEpo Doss Box . , ,11 W. B,, 425 


^IGHT OB SUIT — continued. 

3L INJURIES BY REPBESE.N'TATIVES OP 
DECEASED. 

225. “- Suit for damages for de- 

struction of life — Son adopted by widoto after 
death of deceased, Might of, to sue — Damages . — 
A son adopted by the widow of a deceased Hindu (in 
respect of whose estate no probate, letters of adminis- 
tration, or certificate of heirship has been granted) 
is the legal representative of the deceased, and as such 
was entitled to maintain a suit, under Act XIII 
of 1855, for the benefit of the persons, if any, 
entitled to compensation for the injury' occasioned 
to them by the death of the deceased against those 
whose negligence caused that death. Such an adopted 
son was not, however, entitled to have any portion 
of the damages awarded in the suit - allotted to Mm 
as a child of the deceased. Queere — Whether a son, - 
if adopted by deceased in his lifetime, wonld be eu- 
titled to damages under that Act. Vinaxak Eaghtt- 
NATH V. GeEAT iNEIAir PeNINsEEA EAIBWAT CoE- 

PAEX . • . . .7 Bom., O. C., 113 

226. Suit for wrong done by 

deceased person — Act XII of 1855 — Defatna- 
tion. — A suit was maintainable under Act -Xll of 
1855 against personal representatives for a wrong 
done by the deceased within a year of his death, al- 
though such wrong be of a purely personal character, 
—as, for example, defamation. Gokuii Chunbeb v, 
Btjeeek Begae Marsb., 344 : 2 Hay, 325 

227. ; Act XII of 1855— 

Survival of cause of action. — Act XII of 1855 did 
not apply to wrongs which do not survive to the re- 
presentatives of a deceased person. A widow who is 
the heir of her deceased husband is liable to make 
good the wrong committed by the husband. The 
plaintiff’s right of suit does not abate by the death of . 
the husband, but survives against his heir. CniTN- 
pee Monee Dassee V. Santo Monee Dassee 

[1 W. B„ 261 

228. - — Suit against representa- 

tive of agent of Official Assignee— .4ci: 
XII of 1855 — Suit for money and fur delivery of 
bonds and papers. — Act XII of 1855 applied to suits 
for wrongs which, according to the law then in force, 
did not survive to or against executors or administra- 
tors. A suit for recovery of moneys due by an agent 
of the Official Assignee of an insolvent debtor’s estate 
and for delivery of certain papers and documents be- 
longing to such insolvent estate, will lie against the 
le<’-al representative of such agent after his decease, 
aiTd the right of action will not expire on his dcatli. 
Nvjcf Ai. 1 f. Pattkeson . . 2 N. W-, 109 

35. INJURY TO EVJOYM15NT Of I’RO- 
^ PERTY. 

228. Suit for removal of trees 

— Contingent damage — Cause of action. — The 
plaintiff claimed the removal of certain trees, planted 
by the defendant on his own land, on the ground tliat 
tiic trees had been planted so near his land that, wbeu 
they grew up, they would injure his crop*. 
that, until the plaintiff’s enjoyment of his own laud 



( 8001 > 


DIGEST OF CASES. 


( 8003 ) 


HIOST OF SUIT — coniinued. 

35. INJURY TO ENJOYMENT OF PROPERTY 
^ — continvtd. 

was directly and immediately interfered willi by tbo 
growth of the defendant’s trees, be bad no right to 
ash for their removal, and he had therefore no canso 
of action Ram Lail i Daioakjas 

[i.L.R,6 Aii.aee 
230 Burial ground— Xani It- 


exclude the plaintifl'a from a part of the common 
land, there was a ric-lation of the plaintiffs’ right, 
and that therefore the plaintiffs were entitled to 
bnng the smt for the removal of the wall TAKWil’f 
r.PAinxT I. Ii. E , 18 Bom,, 699 


231. Mortgage of two portions 

of a house with a common patty wall to 
two separate mortgageea—Jn^sr/ere/ic# vnih 
common viall iy om ofikt morl(}<iQttt—TrttMftr 
of Ptoptriff^Aet (If of 1SS2J, s. 7d— The owner 
of a house, having built op a door which gave com 
mnnicahoQ between one half of tbe honse and the 
other, mortgaged each half separately to separate 

, « e, t- _ — - - — j tije 


t tbe 
bim 

,S80 


232. Effect of an embankment j 

erected by a superior riparian owner oa | 
the euUvjatvou. of lauds lower dowa the I 
stream— CoBse o/arfioa— The defendants, being j 
ewrers of land cn tbe of a jnagle stream, | 

raised embankments which prevented tbeir lands from ' 


from inandatica br any means o’her than tLewc 
adopted wLeh wc-uldErt tare cana-d damage to tbe 
pUin’ifL Seid that no actwnable wrong tad Uei 
committed bv the defendants, and that th-nli was 
ctcsi^entlT' tot maintainatle Eronx ^ 

CnryTAEroi*! • • EI*.B.,lSlIsd,h,8 

233 . — Eight to access of light and 

air— Iypw»r-A«>i5«d»5i oVexiudao e^- 

«»*f Ij pr*terxpltf >* — 

owner of a hnfc. tb- light ccminz to wLcb « ^ ; 

*i-«ted by an e'vcli n made COT a 

a penoa wLo, mch adj'Kn — e la a ^ , , 

say potr" ly have an aclicn -r^ 

-4^ > trfn tl ta> tai act o.’.z.z^ ■ 


EIGHT OF BUIT—con/iausd. 

35. INJURY 10 ENJOYMENT OFPROPEltTV 
—eoncludtd. 

by prescription an easement of light. Rut where the 
person causing such obstruction is tlio rlghtfiil 


Afoef. Z. 25, distinguished. DnuifAN KiiiK v 
UonAMMAD Khan I. L. E , 10 AIL, 103 

30. INSOLVENCY. 

234. Eight of Insolvent or hl» 

ftesigneO to SUO — jfler»acqvtred 2jroperty~O0’ 
ciat ..tssiynee— One became pofnesifd of 
certain properties in 1872 and lt-81 In 18* 0 Jl liad 
presented a petition in intolvcncy, and a vesting 
Order had been duly made No final order of ills* 
cliarge was cier made, and It died in 16^8. llic 
plaintiffs sued, as the heirs of //, for their lictri in 
the said properties It was objected (i) that, looking 
to the insolvency of It, the plaintiffs had r o inUrcst 
10 his estate, and (ii) that the Official dii1,,Tiee, 0 B 
the assignee of tbo estate and effects of It, was a 
necessary party to this snit lltld tlist thi* pre)* 


• 'll • 

. . * , •••«••! s' 

tnaintam the action, JUld also that th» Odicist 
Assignee was not a ncce-ssary party (o the snit, 
tLoosb, m case of a d<'crec In plaintiff sfarinir, notics 
thereof should be joveo to him hy the Court FatlHA* 
ciBt V FATi>fAi,iiii . I. L. E , 10 Bom » 4C2 

37.INSTIGAnhG PROCEEDINGS, SUIT FOIL 

235. Bnit ogainatpartyforiiwU' 

gatiug proceedings in fals" namo— /bm of 
»u\t , — The pliinliffs sued for the rererstl of a sura* 
tsary award and for restitution ol th<* aoni'y lb>y 
had paid under U, tlleziag tliat tbe prortMinzs tc* 
fore tb^ ColhcVr Lad teen promoted mtirely hy 1’ '* 
Cendant uiiag the false som* of li, a ji*ivn ne-rer 
in exiftecce, and oltuncd a dim* in the lowif 
Courts. The point taken ii sp'-rial app^ ws* tl at. 
the defendant cot being a p«ly on the r»rewd of 
t!yf* proceedings, tbe plaintiffs could ry/ r'fortr 
Ibis fc*na of actiou. Held that, th'ri.h ih* p'op>»< 
and Ecro prodect coune would lare i*t-i to su" tV 
def€3dantfccdasarri,yet,iJdib<i*>gsc»T<‘ 

of ftrm,theG"srt to inUr/mr w-*b Ih^ d‘o* 

coxof tb» Ccarts lelow. KrrXAZiM VirreTt 
r. Dnczxz Dcii .... 1 Hay, 4 

Ss. INTTEEnT, fcUlT« FOE. 

236. Erntfcricterest cm ricsey 

t»eix3Sit*d Txn.dftrdecre* eft^rwa^ds reve^ecd. 
—A exit will ZJcAZit-’ irtyfst in r»rp»ct cf vyxrj 
ir^x-ZiA cn-der a de— »» nl«fprynt’y r»rrrs»d tn 
atraeal. llETCTTzmiti. Ll'^ric t. Ecan'i^ 

Jary. - . . . . evr.B.,235 
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BIGHT OF SmT-conlinurd. 

ns. IXTEUEST, SUITS VOli-concIudfd. 

237. — Suit for intoi’cst on monoy 

for poriod dofondant obstructed tlio plain- 
tiffin his attempts to obtain it.— -IMnititifTp, in 
exenition of n (Uerro nfrninfit .-f, nllnrliid ct-rbiin 
money depodted in the Collcctorale to n-Jiicli A wns 
entitled, but were opposed by Ji, nlle^iiiip that d’e 
rifibts in the money bad been Iranaferred to him. 
Tbo plaintifTs finally imceeetled in oblaiiun;^ Ibo 
money, nnd Ibni pued Ji for interest upon it during 
the time be prevented them from obt.aiuiuirit. Held 
the suit was maintfunable nnd Ibe plaintiff was en- 
titled to rt cover. I’AiiUPTTV CntTU^ Soon r. Pno- 
MOTIIO.NATII Giiosn . . W. B„ 186'i, 17d 


IKTESTACV. 

238. — Suit by ono executor do 

eon tort ngninst nnothor— 7ve//er.f of adminh- 
Iradcn—k'ticcetstCfn Ad (X oj JSOriJ, rs. JVO and 
2G6 — Adtiniiu/riilion suit. — ]), n Tarsi, died intes- 
tate in 1877. leading him surviving a widow, three 
daughters, and tno sons. A and P. On I)'e death, 
his sons, without tailing out ndininistration, nssumed 
the management of the estate, and each received 
sums of monoy on account of it. 'fhe widow nnd 
daughters of the deceased obtained letters of ad- 
ministration, but limited to the extent of their in- 
terests in the estate. In 1SS8 A brought a suit 
against his brother F and the other members of the 
family to recover out of the estate a certain sum of 
money ndxwnccd by him to D. Held that, the 
estate being unrepresented, the suit could not be 
maintained (s. 190 of Act X of 18G6). Tbo letters 
of administration issued to the widow and daughters 
of the deceased, being limited only to the extent of 
their sh.arcs in the estate, were not letters of adminis- 
tmtion such as arc meant by s. 190 of the Indian 
Succession Act (X of 1SG5). JFcld also that the 
only course open to the plainlifT was to take proceed- 
ings for the appointment of an administrator of the 
estate wlio would cither administer it by the p.ay- 
ment of the debts and the distribution of the surplus 
(if any) amongst tbo heirs, after taking an account 
of all property already received out of it by the 
creditors or heirs, or who could be compelled to do so 
by an administration suit. FiiAxrJi Dokadji Ghab- 
■WAj&A C. ADABJI DOKABJI GnASWAI.A 

[I. If. E., 18 Bom., 337 
40. JOINT EIGHT. 

239. Suit by one of several Heirs 

against creditor for share of debt - Contract 
— Joint obligation — Act SSVII of I960 — Con- 
tract Act, ss. 42, 45. — Held by tbe Full Bench 
(Mahmood, J., dissenting) that when, upon the death 
of the obligee of a money-bond, the right to realize 
tbe money has devolved in specific shares upon his 
heirs, each of such heirs cannot maintain a separate 
suit for recovery of his share of the money due on 
tbe bond. Kakdhiya Lai v. Chandae 

- [I. Xi. B., 7 AU., 313 


BIGHT OP S0IT~co»tw>»erf.' 

41. JUDICIAL OFFICERS, .SUITS AGAllfST. 

240. — — Suit against Qovei’nment 

for acts of Magistrate.— A suit did not licagainst 
Ooveniment for the proceedings of a Magistrate 
under Cli. XX of the Criminal Procedure Code, 1861. 
lUoAmimnn DrAi r. Qoviiunmkni , 2 Agra, 81 

241, Suit to have land declared 

private property— Orimina/ I’rovedure Code, 
J86J, ss, SOS, Sil — Order of Hagxslraie declaring 
land lo Ir public. — The concluding clause of s. 311 
of the Code of Criminal Procedure, though it pre- 
vents the Civil Courts from cntcrlaining a suit to 
reslmiu a Mngisfmto from c.arrying out au order 

! made under s, 303, or a suit for damages against the 
' Wngistrate or any other person in carrying out such 
I order iti the manner provided by law, does not bar a 
j person against whom such an order has been carried 
I into cftect from instituting a suit to prove that land 
declared by the Mngistrate to he public is his private 
pmperty. LAiai Ukukda r. J oxvea Dowba 

[8 Bom., A. C., 94 

I 242. Suit against Judge for 

I maliciously issuing Illegal order— Tl'anJ of 
I jurisdiction — Knotdedge of want of jurisdiction , — 

' A plaint against a .indge averring that the Judge, 
j knowingly atul maliciously, issued an illegal order to 
1 the plaintiff’s injury, docs not disclose a sufficient 
cause of action against the Judge, It mnst not only 
aver that the Judge lind^no jurisdiction, but also 
that ho had no reasonable and probable cause for 
supposing that he had jurisdiction. PeahIiAD 
llAnAETOEA V . Watt . . .10 Bom., 346 

243. — Suit against Collector for 

illegal proceedings — Fntrg of name in Collec- 
tor’s hooks — Improper action of Collector, — The 
mere entry of the name of one parcener in immove- 

' able property in the Colkctor’s hooks as the occupant 
I or owner is not suflicient ground for an action by a 
co-parcener against the Collector, inasmuch as tbe 
! Collector’s books arc kept for purposes of revenue, 
nnd not for purposes of title. But if the Collector 
improperly enjoin tbe plaintiff from taking, or other 
parties from paying, to the plaintiff bis share of the 
rents or profits, au action may be maintained against 
the Collector. Coliectoe of Poona t. Bhatanbat 
Baikbisdna . . . .10 Bom., 192 

244, — — Fntrg of name 

in Collector’s looks— Bom. Beg. XVI of 162T, 
s. J9.— Although the entry by a Collector of a parti- 
cular person’s name as “ occupant ” affords, however 
mistaken, uo ground for an 'action against the Collec- 
tor, yet where there is an apparent and reasonable 
ground for apprehending legal injury from the 
Collector’s proceedings. — as when the Collector affirms 
one person’s title (o the exclusion of another by 
entering his name in the register of “watans 
(compiled under Eegulation XVI of 1827, s. l9)._or 
where damage to a person’s -right is likely to apse 
from the Collector’s act,— it is not improper to join 
the Collector as a party to a suit. Sangafa Ma:^A 
». Bhoxangowda Maeiapa . . 10 Bom., iA 
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HIGHT OP SUIT— conhnueJ. 

42 KING OP OUDH, SUIT AGAINST 

246. Suit against Kang of Oudh 

belore Act XIII of 1868 — Consent of Governor 
General — A suit agaiost the King of Oudh coa« 
xnenced without the consent of the Governor Geneiul 


' I V. i. 

43 LANDLORD AND TENANT, SUITS 
CONCERNING. 

248 - — Suit for use and occupa 

tion — hy ^ecttrer — Suit to recover money 
payable und*royreement — A suit was brought b^r 
plaintiff and Receiver of the Tanjoro Estate to 
recover from the first defendant a farmer a sum of 
jnoijej? ajle^red to he rent due to the Tanjore Estato 
under a written agreement executed in August 1866 
bj the first defendant to the second defendant, wbo 
then claimed to be Owner of the estate The ludge 
of the Court of Small Causes considered that the 
subject matter of the plaint did not constitute a 
cause of action to the plaintiff, and dismissed the 
plaint, subject to the opinion of the High Court 


IQ Mad,, 383 

See hloBBis V SausAUubtbi Ritas 

[6 Mad , l32 

247 Suit to recover arrears of 

rent paid to Government under certiflchto 
—Money payable to zamtntiar —At the time when a 
zamindan came under the khas management ot a 
settlement otBcer, arrears of rent were due by the 
plaintiff to the zamindar The settlement officer 
issued a certificate against the plaintiff, under s. 19 
of Bengal Act YII of 186H, requiring him to pay 
these arrears The plaintiff at first objected but 
subsequently withdrew his objection and paid a 
portion of the money into Court, and presented a 
petition stating that the amount paid in was partly 


again to the zamindar Bepin Bbqabi Sliroa 
GoTEBNuEKT . . 1 . 1,. It , 5 Calc , 32s 

248 Suit os to validity of rent- 

free grant — Swi^ /of arrears of rent — Smifor 


I HIGST OF SUIT~eo»itB«ed 

43 LANDLORD AND TENANT. SUITS 
CONCEBNlNG-conftnaed 
assessment — A suit for “arrears of rent” is not 
maintaioable in order to ralie the question as to the 
validity of an alleged rent-free grant The question 
should be raised by a suit to assess the holding 
Hueeb Chtjnd V liEiJ Komae Singh 

[1 Agra, Xev , 35 

249. Suit for excess payment— 

Omission to males deductions from rent, — Where a 
person has a right to make deductions of rent payable 
to the surborakar under bis kabuliat on account of 
rent due from rayats or others, and pays his full rent 
without milking any deduction hts not doing so gives 
him no right of action against the zamindar or his 
representatives Chunueb Seesvr Rot v Ghoiait 
Shcbbeef alias LoopaN Keeah 

[1 Ind Jur , K" 8 , 146 

250 Suit for excess payment of 

rent — Receipt by one landlord of rents that ought 
to hare been paid to another — Where a landlord 
receives rents which exceed the rents properly pay- 
able to himself, the party to whom the excess is pay- 
able IS entitled to recover it directly from him by a 
Civil suit, and need not sue the tenants who made the 
payment Gooaoo Cepbn Nag v Gobihu Cscn- 
DEB OooBo > 24 W B., 852 

251, Suit for aents collected by 

unautborozed person without title— Ca«»s of 
action —Where J. without title bas collected rents 
duo to B, B may sue A for the recovery from him 
of the rests so received Rah Chtibn Bansbjeb « 
Mcddun Mohvn Tswases 

[Marsh , 239 . 2 Hay, 198 
252 Suit complamiag thatde- 


otEWa V Jbebvk Mahio alias Jhaw Mahto 

[25 W. K , 230 

253 Suit to enforce acceptance 

of pottah— J«ri»dte/»on of Cicil Courts — A re 
gnlar suit m the Civil Courts to enforce the accept- 
ance of a pottah is mBintainable Kabih 0 Mchau- 
iTAn Kaoab . . L L. R-, 3 Mad., 89 

254 Suit by lessor agamst per- 

son injuring land leased— 5«it for damages — 
A lessor may pne a third party for damages for injury 
sustained bj reason of excavations made by such 
party on lauds leased out by tbc plaintiff to a lessee 
DaSBBHOKET DOSSEE V ( BOTT 

[3 "W. B., S. C. C. Ref , 20 

265 Remedy of tenant a 

grieved by notice of nttachment-Afcidras 
Kent BecOvert/ Act nil oj lf>65, ts 39,40,78— 
C»rif Procedure Code, s 11 —A tenant baiiup re- 


LAEsninPATt . • I I 4 .R., 10Had,868 
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EIGI'HT OF SUIT — coniintced, 

60. MONEY LENT-co«cZ«(?e£?. 

J. L. E„ 7 Calc., 256, explained. Q-olap Chand 
Marioaree v. Mohokoom Eooaree, I. L. R„ 8 Calc., 
314, followed. Pramatha Nath Sakdai ®. 
Dwaeka Nath Dey . I. L. R., 23 Gale., 851 

61. MONEY PAID. 

268. Suit for money paid before 

pupil was allowed to remain in Government 
Bcbool — Right of Q-orevnment to make rales and 
regulations as to admission to schools, — The Gov- 
ernment has a right to make rules and regulations 
as to the terms on which pupils should be admitted 
into, and allowed to remain in, their schools. Where 
it is necess.u'v, according to the rules, that a sum of 
money should be paid in order to a pupil remaining in 
a Government school, and such sum is paid, and the 
pupil allowed to remain, a suit will not lie to recover 
the money so paid. Huqbo Mohok Gaen v. Bono- 
MAIBE Mittee ... 11 W. R., 359 

52. MUNICIPAL OPPIGERS, SUITS 
AGAINST. 

269. Suit against Municipal 

Commissioners to recover* assessment ille- 
gally levied under Mad. Act X of 1865 — 
Cause of action. — A suit cannot be maintained to 
recover assessment unlawfully levied by Municipal 
Commissioners under Madras Act X of 1865. Bhiwa- 
TAEArn Baiiauamaya V. Hodsok . 3 Mad., 370 

270. . ! Suit for injury by Munici- 

pal Commissioners under Act XXVI of 
1850 — Remedies given bg Government rules. — 
"Where a party was injured by an order of Municipal 
Commissioners under Act XX"YI of 1850, issued in 
respect of a subject within their jurisdiction, he was 
debarred from bringing a suit in the Civil Court to 
annul such order, until he had exhausted tho reme- 
dies afforded to him by the rules framed by Govern- 
ment in accordance unth the provisions of the Act. 
Sakhaeam Sheidhae Gadkari v. Chairman or 
THE Municipality or Kaliaan 

[7 Bom., A. C., 33 

271. Suit against trustees for 

distress for unpaid rates — Bom, Acts II 
of 1863 and IE of 1867 — Liability of Municipal 
Commissioners. — No suit cau be maintained against 
the Justices of the Peace of the City of Bombay in 
respect of an alleged wrongful distress for unpaid 
rates levied by the Municipal Commissioner of that 
city, either under the provisions- of Act II of 1865 
(Bombay) or Act lY of 1867 (Bombay) In such a suit 
the Municipal Commissioner himself or the actual 
tortfeasor is the proper defendant; Shivshankae 
Gotindeam V. Justices oe the Peace you Bombay 

[5 Bom., O. C., 145 

272. Suit in respect of act done 

under Beng. Act III of 1864 — Attachment 
and sale of property for non-payment of fine 
— Suit for damages — Liability of Municipality , — 


, ( 8012 ) 

•S 

, RIGHT OF SUIT — oontinued, 

62. MUNICIPAL OPFICEUS, SUITS AGAINST 
— continued. 

The Howrah^Municipality prosecuted plaintiff under 
Bengal Act III of 1864, s. 67 ^ and bye-laws, and 
procured the infliction upon bim of a fine which was 
realized by attachment and sale of moveable property. 
Plaintiff then brought a suit against the Corporation 
for the value of the goods sold and damages. Held 
that the suit was not maintainable against the Muni- 
cipal Corporation. Motee LaxlBose II. Howrah 
Municipality . , . 23 "W. E., 222 

273. Suit for damages and in- 

junction restraining Municipality from 
stopping water-supply— _ District 
Municipal Act (XXVI of 1850) — Bombay Dis- 
trict Municipal Act (Bom. Act VI of^ 1873), 
S.14. Rules framed under — Rule 16 — Jurisdiction of 
Civil Courts. — The plaintiffs having sued the Munici- 
pality of Sbolapur for damages and for an injunction 
restraining the Municipality from stopping the supply 
of water to their house, the first Court allowed the 
claim,- but the Judge in appeal dismissed the -suit, 
holding that it was premature, and that the plaintiffs 
had no right to sue the Municipality for damages 
under rule 16 of the Hules framed by the Munici- 
pality under s. 14 of the District Municipal Act 
iBombay Act "YI of 1873), that rule providing that 
" parties dissatisfied witli a decision of the manag- 
ing committee or any suh-committee may prefer ah 
appeal to the Municipality, whose decision shall be 
final.^’ Meld, rever|jng the decree, that the rule 
must be construed as permissive, and not manda- 
tory. It referrred to departmental procedure only, 
and did not debar the institution of the civil suit. 
Vasudetachaeya V . Municipality oe Sholapub^ 

[I. Ij. R., 22 Bom., 384' 

274. Suit to establish right to- 

build structure forbidden by Munici- 
pality — Bombay District Msinicipal Act (VI 
of 1873), s. 33. — S. 33 of the Bombay DLtrict 
Municipal Act (VI of 1873) gives the Municipality 
a discretion to issue such orders as it thinks proper 
with reference to a proposed building. Civil Courts 
cannot interfere with that discretion, unless it is 
exercised in a capricious, wanton, and oppressive 
manner. The plaintiff was the owner of two houses 
on each side of the passage of a khidki, or open 
square, containing three or four other Louses. He 
proposed to connect the two houses by building a 
storey across the passage at such a height as not 
to interfere with the passage of those w)io were ^ 
entitled to go to and fro. He applied to the local 
Municipalioy for permission to build i'> the manner 
he proposed. The Municipality forbade the^ work, 
on the .ground that it was likely to in’ erf ere with the 
access of light and air to the neighbouring houses. 
The plaintiff thereupon sued the -^Municipality to 
establish his right to build the proposed structure. 

It was contended for the plaintiff that the Munici- 
pality ought not to have refused permission in the 
interest of the neighbouring householders, who were 
able to protect their own rights in case of 
Meld thit the suit would not lie, as the order of the 
Municipality refusing permission was not an 
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BXGH.T 01* SUIT — conhmed 
63 MUNICIPAL OPPICERS, SUITS AGAINST 
— concluded 

nnreasonable one under the circumstances ol the 
case further that the authority oftheMuoi 

cipallty was not In any way affected by the circum 
stance that tl c proposed erection might he an 
encroachment on private rights subjecting the jdain 
tiff to an action by the persons injured NaOAB 
TAIiB NaRSI l MclflCIPAETrT OP DlTlKDHtJKA 

[I I. R, 12 Bom, 490 

275 — ' Miaapplicationoffundby 

Municipality — ^\gM oj tax payer to »ue to 
restrain Mnnieipaliftf from such mtsappltcalton — 
A suit will he at the instance of individual tax payers 
for an injunction restraining a hluniopality from 
misapplyinp its funds Vauak Tattaji e Muni 
ciPAEirr OP Shoiapub I, I» R , 23 Bom , 646 

276 Suit for declaration of 

right to he entered in list of candidates 
for appointment aa member of a Municipal 
Board — J«rt*dic<ion — ,Smi< brought aga n t the 
Munxcxpal Board m th corporate capacity — 
Where a plaintiff sued for a declaration of his right 
to have hxi name entered m the list of persons en« 
titled to he candidates for election as members of 
a Mu icipal Board and brougl t his suit i^mst the 
■” ’at such 

wb ch 
evismg 
it was 

uuegeu uutt p All LiiL s uauis lua oeeu «Ai.iuued from 
the list of candidates ABDOBRAnmi MoinciPAi. 

Boabu 07 Koil . L L R , 22 AIL, 148 

277 Suit to have assessment 

declared ultra vireS'-JBenyuZ Muntct]>al AH 
(Beng Act III of 1884) t 85— h. suit is mam 
tamable by a jate pajer lu a Cml < ourt for a 
decision that an assessment made by a Monicip hty 
IS ultra vires and not binding on him Kavadip 
C nANDHApAiir PoBiiABAimA S aha 3 C W 17,73 

63 OCSTBUCTION TO PUBLIC HIGHWAY 

278 Suit for obstruction of 

highway — Special damafie Froof of — Tbe rule 
of Enjjlish law that no action can be maintained by 
one pers n against iinotb^r fur obstruction to a bigb 
way without proof of special damage should be 
enforced in liritish India as a rule of equity and 
good conscience ” AdaUsoh v Abauuoam 

[I li. B., 9 Mad , 463 

279 Suit for removal of ob- 

struction— i*roo/ of special injury — In all civil 
suits for the removal of a public obstructMm the 
plaintiff must show that be himself has snffejrd 
some particular inconvenience or injury reiultw^ 
from the obstruction Uehahaii BIN Krs Path; r 
Ganpati BIN LAKsnuMAN I I*. R., 2 Bom , 469 

Raj Nahaik Miiteb t Fkabasi Rao 

[I Jm R., 27 Calc , 793 

280 Suit for declaration of 

right to use street and injunction to remove 
ohstruction — No proof of special damage —A 

TOl. IT 


RIGHT OP SUIT — continued 
83 OBSTRUCTION TO PUBLIC HIGHWAY 
— continued 

gate was erected in a public street (by the perm ssion 
of the Municipal Council), which obstructed the 
exercise by the plaintiff and the public of their right 
to resort to and draw water from » well It appeared 
in evidence although it was not alleged m the plaint, 
that the plaintiff had to use the land between the 
newly erected gate and the well when he repaired 
hi9 bouse The plaintiff, not having obtained per 
mission to sue under tbo Civil Procedure Code s 30 
sued for a declaration of bis right to use the street 
and draw water from the well and for an injunction 


281 — Suit to establish right of 

access to public thoroughfnre— Baiemeni— 
Act XF of 1873 ss 27 31 38 — Special damage — 
Munieipal Committee — While certain land formed 
part of a certain public thoroughfare F had imme- 
diate access to such therDughfare and the use of a 
certain dram The Municipal Committee sold such 
land to M end constructed a new thorougbfore Af 
used and occupied such laud so as to obstruct JPs 
access to tbe new thoroughfare and his use of the 
drain F therefore sued him to establish a right of 
access to the new thoroughfare over such land and a 
right to the use of such dram Held that having 
suffered special damage from Jl’t acts, F had a 
right of action against him and that such right of 
action was not affected by the circumstance that Z£ 
bad acqn red hii title to the land from the Municipal 
Committee, Inasmuch ae the Municipal Committee 
could not have dealt with the old thoroughfare to the 
special iDjury of Ft aud had it closed tho same, 
would have been bound to pro\ ide adequately for his 
seces* to tbo new thoroughfare and for hie drainage 
Fazal EaQ 0 Maba Chanb I L R, 1 AIL, 657 

282 — Suit against persons pro- 

veutine conduct of procession on public 
highway— Piyftf to conduct procession —Tho 
right to conduct a marriage prreesson along the 
public high vay can only bo qaostioneJ by tii6 Magis- 
trate and an action will lio against private per'ons 
forcibly stopping such a procession even semhU— 
where it is unusual for persons of the plaint ff % caste 
to conduct one SivArPAcnABi t SfAnAiisox 
Cbetii * > ,1 Mad , 60 

283 — Suit to establish right to 

carry tabuts along publio road— Oisirttction 
to public rottd—Special damage — Fulhe ineonre- 
mence —Plaintiffs who were MussnlmaB* sued to 
establish their rght to carry tabuts in procession 
along ft certain roa 1 to the sea and alleged tint the 
defendants (also Jlussnlmans) obstructed them in 
doing so Tbo plaint, however, did not alhgc any 
personal loss or ilamsge to the plaintiffs ausmg from 
the obstruction Both the lower Courts found as a 
fact that the road along which plaintiffs desired to 
carry their tabuts to the sea was a public road Held 

12 A 2 
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EIGHT OH STJIT— ccnfsctiei. 

53. OBSTSTJCTIOy TO PUBLIC HIGHWAY 

— ccnfjncfi?. 

cp spechl sppeal thst pbintiSs co::ld sot lEalntsia a 
dvii suit in respsct of snch oosimction. nnless incy 
codd prove some parncnlsr damage to tLemseiv^ 
persor.alIy, in addition, to the general ineenveniencs 
occssloned to the pnbEc. The mere absence of the 
religions or sentimental gratification arising fr:m 
carrying: iahnts aleng a public road is net any such 
particnlar loss or injrery as trcnlc be snScient^ ac- . 
cording to English and Indian precedents, to snstain 
a civil action. Anth 
special damage snffic: 

such cases, referred to. Sixsr TAvja> Habib r. 

lEEXErsi TA.IAB Hiszjl . I. E. E.. 2 Bom., 457 


EIGiHT OH SmT— re.ifjnscf. 

53. OB5TEUCTIOH TO PUBLIC HIGHWAY 

— CJj-r.finETcd. 

the temns of the lease plaintiS vrss entitled to 
ma:nfein the action as representing the ssmin- 
dam mgE^ oz his lescr : that the obstmctioiis com- 
plained of existed when the lease was granted; 
that the readway menticned in the pMnt'^wss one 
nsed^by the pnbiie in general as a footpath and 
also for vehicles, and that the bnildings comnlained 
of had encrcached on the Tnad- The'“snit nas dis- 



2S4. 


Suit to enforce right to 


conduct a religious procession along a puh' 
He road — Spsci':; denope. — A civil action will 
not lie to enforce a right to conduct a religions pro- 
cession along a public road wi'.hont an allegation of 
some personal less or damage to the plainti^. Yat.vi; 
V. icrn.is'fn, I. Z. H., 2 Bor-j 457. foBowed. Sr^Jl- 
mrs- r. Mabhati) J is . I. E. IS Bom., 693 

Hohaaitd AsBm Hafiz r. LArir Hcsskut 

[I. It. 24 C&lc., 524 


2S5. 


Suit to restrain pro cession 


inlionour of idols — Biphfto ccrAaot'protfSiion^. 
_ — Persons of whatever sect are entitled to conduct 
religions *processions through pubhe streets- S3 that 
they do not interfere with me ordinary use of such 
streets by the public, and subject to such directions 
as the Hsgistrtite may iawfully give to prevent 


I 


m 


common 
has sustai: 

is aciiomjble only at the suit cf a party who has 
sustained sped.al damage, and the law of 
British India in this respect is the same as the rule 
of English law on the subject. Further, tbst.'the 
lease to plsinliS failed to show diher that the land 
upon which the defendant had tnht is included in 
the lease, cr that it intended to oonfer upon the 
piaintiS pny right to question the legality of the 
erections crdstiEg at the time of the lease. Sail~s 
V. JcraSic7 Jlyu, J. Z. £„ 2 Boa:., 4o7, and HarTn 
Bal-l~s5 V. JBsdvff. Z Z- B., 1 All., 242, refen ed to. 
Bawpeab Bai r. Bag-ktsasbae Pbasab 

P-B-E., 10 AIL,49S 


2SS. 


Suit by ssmiudar for re- 


obstmetion of the thoroughfare or breaches of the 
pnbhc peace. Pabxha 
EABSISHBA AXYAEGAS 


ESO'ral of building — Olsiraeiioh ip iatldinp- 
SpeAa! dstr.'Trce . — The plaintiff, who is the raiBindar 

have a 
in cae 

cf the village roads removed. The road in questian 
was s katclis road used by the vijlage over which the 


pnbEc peace. Pabxhasababi Astax^ab p.^ Geut- - had a right of way, and it had been dedi- 

. B Ij, E., 5 Sad., S04 ' csted as a read fesr the use and convenience cf 

See Stwdbam: C hexxi r. Qmiv. PosyrsAirr 
Ckbxxi r. QcBsy . . . I. B. E., 6 jHad., 203 


256. — Suit for sbatemeut of uui- 

sauee — ScH offer red-'-m? of ITaptsfraie fo id-er~ 
fere. — ^A person injured by the erection cf an ob- 
struction on a public highway is net precluded from 
suing the person by wh-om it has teen caused by the 
circumstance that he has previons’.y f.ppued to the 
Magistrate for an order for its removal, and that the 
Magistrate had refused t.~> make any order. Bah 
T ryyoo r. SsBryAXE Doss 

[^SrarsiL., 537 ; 2 Hay, 659 

257. Special damage — Zease — 

Bipcf of lessee — Trespass. — The pisintim, s holder 
-of a ten years’ lease of the share and rights of one of 
the co-shsrers of a villsge. sued forthedemoliri&n of 
certain builGiags and constructions cn a plot of 
land within the area of the village, on the ground 
that the public had been very much' incon- 
renieuced in going to and coming from the read, 
and in taMng carts, carriages, cattle, etc., and 
that he, by reason of Ms own inconvenience and j 
also as lessee in possesson of the entire rights of : 
his lessor, had legally and justly a right to bring | 
the action. The finmngs of fact were fiat by | 


the general public. The plaindff cot a decree 
. for the removal of the (ihabutrs. and the defendant 
s appealed. Seld that the rule of English law that 
a member of the public casnet m ai n tain an action 
i fer obstructicn to s public read without showing 
r special injury to himself beyond that suffered by 
I anv member of the public does not apply to a 
■ w^w-Vfts- who or whose predecessor in ritie 2md 
I Gcdicaied to the publie the road over hm zaminuaii 
land. A nSmindsr, in giving the public a right of 
• read of way over his land, does not give the public or 
I any one rise a right to interfere with the soil of the 
< read, as by ere-cting s building upon it. In suA^a 
I esse "the mmindsrjiss, in common with the pnblic, 

^ the right to use the toad, as a read : over and above 
i it- hehasa ticht to the sell in the road, which he had 
1 never civen to the pnbEc. In an action of this 
kind the zamindar does nor sue as a guardian of 
■public, but in respect of an interference ■srith bm 




public, but m resp; 

own rights of property. Barods Brass 
fe^ "a reel rad TTssfsfee, S B. Zj. .B., A~. G*. 22o ^ 

12 IT. B. 160, discussed, Beresfen v. 

2 Stnifi's Z. <7.. Sf-t Bd., 154 B. v. Bratt, 4 M. 4' 
B- S50 ; Bolls v. Tesfra cfSi. Geerps tie Uarfyr, 
SovBi curl-. 14 C.i. !)„ and Goedson v, Bldsrs- 
SCO, Z. £., 9 C5. J)., 221, referred ta ToxA ^ 
SiJEBni Sx^gh: » . i I». 10 .AU^s 
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RIGHT OF SUIT— continued 

53 OBSTRUCTION TO PUBLIC HIGflWAY 
•^concluded 

^289. — ———Suit to remove obatruc 
tioQ in public right ofway— lSp^c^a^ M»jurg — 
Couse of action — JurtsdicUoa of Cieti Court — In 
a Sint for tbe removal of an obstruction in a public 
pathway, it was found by the Courts below that the 
plaintiffs were deprived of the only meins of graz 
ing -their cattle by the obstruction, and that they 
lost some cows thereby It was contcndel on 
behalf of the defendant on second appeal, that such 
damage would not entitle the plaintiffs to maintain 
a suit m the Civil Court that the imury 

caused to the plaintiffs by the ohstructioo of the 
way leading from the Village where they resided to 
that in winch they had tli ir fields and pastures, 
was neculuir to them and to their calling, aud 
it caus'^d them substantial loss of time and m 
convetiience , and that it wig enfficient to entitle 
the plaintiffs to maintain the action Held also 
that the death of the cows was too remotely and 
indirectly connected with the obstruction to furnish 
a cause of action WinUrbottam v Lord Derby, 
L 5 , a JSarcA , 316 Dxcktty Metropolitan Haxl 
nay Co,L DtS S L , 175, Cook ^ Co v Mayor 


Mifes, 4 M ^ S, 101, referred to Afzcs MUH 
V Nasis Masouueo T. L B , 22 Calc , 851 
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290 Suit to recover right to 

o^ciate at funeral ceremonies— Trouper of 
rtylit to officiate —A Birth Moha Brabmioy.oi right 
to officiate at funeral ceremonies, is mcapable of 
transfir, and therefore a suit to recover it will not lie 
JarrJxsiirKPAKiiETc DisojrATH PAsnsr 

[18 W B , 171 

291 Bight to officiate at a 

marriage — Yasman LiahiUty of— Cause of ac 
tion for fees — Jaiasion of privileges — A village 
joshi, who 5s entitled by hereditary right to perform 
religious ceremonies at his yaj man’s house, can recover 
his fees if the ceremonies are performed, no matter 
by whom they may be performed IVaMAN J agak« 
HATH JosHi c Baiaji KtrsAJi Paul 

[LIi E, 14 Bom., 167 

292. — - - - Action for interfering 
With right of performing ceremonies — 
UigM of yajmans io select purohit — An actiouis 


abstain from employing another DAiiooDtro Mis 
8 V Rooduumab Missbb Marsh , 161 

5 C. RooDtrasiAN Misses c DAUoonini Mi»sbb 
[1 Hay, 365 
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293. Suit for right to perform 

pujan duties to proceeds of tnundar — 
An action will he to obtain a binding declaration of 
a person's right to perform the duties of tmjan 
and to receive the proceeds of a mundar Peak* 
8HANKAE V Peannath Mahaeand 1 Bom , 12 

294 Suit for an office to which 

no fixed fees are attached— Cicii Trocedure 
Code, 18S2 s II —Under s 11 of the Code of Cml 


Ahmed Saheb v Hoseinsha talad Kabimsha 

Fakib . I. L B , 13 Bom , 429 

295. — — Hereditary right to an 

office — Civil Procedure Code, s II — Declaratory 
decree — Jurisdiction — Emolument — A suit for the 
establishment of a right to the hereditary title of 
musicians to a satra, will he under s 11 ot the Code 
of Civil Procedure, notwithstanding that the right 
apnght to be established is one which brings in na 
profit to those claiming it lUliiT RaM Bayan v 
Babo Ram Atai Bdba Bhakat 

tl. I*. B , 16 Calc , 169 

298 Suit by vendee of office to 

compel trustees to admit him and give him 
‘the emoluments —The vendee of a karavma right 
cannot bring a suit to co npel the trustees of a pagoda 
to admit him to the office and give him the eniolu* 
moats Keyabe Ilata Kotsl Kakki ohat Gbavx 
0 YaDATTIL VeLLAYAMQOT ACEUDA PlSEARODl 

[3 Mad , 380 


the Maha-Brahmans of a particular village an agree- 
ment obtained that gone of them should collect and 


offerings and they should refrain from collecting 
te jx Jtv it _ T i , 


298 Suit for damages for dis- 

turbance xa religious office emoluments — 
Right io perform religious v-orship — Damages for 
loss of honours and voluntary offerings — Although 
it 18 not the duty of n Civil Court to pronounce on 
the truths of religious tenets nor to regulate religi 
ona ceremony, yet, m protecting persons in the enjoy- 
ment of a certam statns or property, it may incideat* 
ally becopie the duty of the Civil Court to determine 
what ore the accepted tenets of the followers of a 
creed, and what is the usage they have accepted as 
established for the regulation of their rights inter le. 
A claim to the exclusive n^bt to perform certain 
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portions of the religious worship in a Hindu temple, 
and to restrain a rival sect from joining in such 
worship otherwise than as ordinary worsliippers, can 
he enforced by the decree of a Civil Court. A claim 
to dauiages for the loss of honours and ^oluntary 
offerings' which would have been made by worship- 
pers at a temple to the holders of a religious office 
thei'ein, had the latter n^t been distnrbed by the 
defendants in the performance of the duties of such 
office, is not enforceable by law. Kbishnasami 
Tataohabtae V. Kbishkama Chabyab 

[I. L. E., 5 Mad., 313 

299. Suit to estaUlisli privilege 

of administering purohitam to pilgrims— 
AlienahilHy of ^uch right. — A suit will lie for the 
exclusive right to the privilege of administering 
purohitam to pilgrims’ resorting to Ramaswaram. 
The privilege claimed was admitted to be capable of 
alienation or delegation, and was therefore no longer 
the subject of religious sentiment, but a mere pro- 
prietary right. On the merits the plaintiffs were 
held to have failed to support their claim. Eama- 
BArvMY Aiyan V. Venkata Aohabi 

[2 "W. E., P. C., 21 ; 9 Moore’s I. A., 344 

300. — Suit to establish, right to 

receive fees from pilgrims resorting to 
shrine. — The plaintiff sued to establish his exclu- 
sive right to receive fees paid to the purohit by the 
pilgrims resorting to a temple and to recover a sum 
of money received by the defendants as fees. Seld 
that, in the absence of any contract between the" 
parties or of any such proof of long and uninterrupted 
usage as in the absence of a documentary title would 
suffice to establish a prescriptive right, the plaintiff’s 
suit must be dismissed. Keishna Aiyan v. Ananta- 
EAMA Aiyan . . x . .2 Mad., 330 

301. Suit for confirmation of 

possession of land on which places of wor- 
ship are erected — Alleged hostile intention. — 
In a suit for confirmation of possession of a hill, with 
the places of worship appertaining thereto and the 
idols set up thereon, the alleged cause of action being 
that defendant intended to lay claim to the offerings 
made "and proposed to call in question plaintiff's 
possessory right, — Held that the plaint disclosed no 
cause of action whatever. Foobun Chano Galee- 
OHA V, Pabesh Nath Sinq-h . 12 W. E., 82 

302. Suit for damages for dis- 

turbance of ofBce of village priest — Suit 
for fees not received. — A suit for damages may 
be brought by a person holding the office of vil- 
lage priest by prescription ngain8t_^n intnidev Avho 
deprives him of the exercise and' benefits of that 
office. ViTHAE Keishna Joshi v. Anant Eam- 
OHANDEA . , ■ , . .11 Bom., 6 

303. Suit for a declaration of 

plaintiffs’ right to ofideiate as priests and 
receive offerings — Jtcrisdiotion of Civil Court. 
— A suit will lie in a Civil Court for a declaration of 
the plaintiffs’ right to officiate, in alternate years, as 
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priests in a temple and receive the offerings to the 
idol. Limba bin Keishna v. Rama bin PmrBv 

[I. L. E., 13 Bom., 348 

304. Suit for pecuniary bene- 

fits from performance of religious services. 
—A claim to certain pecuniary benefits and pay- 
ments in kind, which a plaintiff alleges himself 
to be entitled to receive from the defendants in 
respect of the performance of certain religious’ 
services, is a claim wffiich the Courts of justice are 
bound to entertain ; and if, in order to determine the 
plaintiff’s right to such benefits, it becomes necessary 
to determine incidentally the right to perform the 
services, the Courts must try and must decide that 
right. Keishnama n. Eeishnasami 

CL L. E., 2 Mad., 62 

S. C. Tieti Keishnama Chaeiae v. Keishna 
Sawmi Tata Chaeiae . L. E., 6 L A., 120 

See also Kamabam v. Sadagoba Sami 

[I.Ii.E.,lMad., 366 

and Chjnk-a Ummayi v. Tegaeai Chetti 

[I. L. E., 1 Mad., 168 

305. ! Suit to establish right to 

I ofierings — Jurisdiction of Civil Court — Code 

of Civil Procedure (Act XIV of lS82Jf s. 11, 
expl. IJL—A. suit claiming a right to the regular 
offerings made put of the funds of a temple which 
are of a substantial value as emplnments is a 
suit of a civil nature within the meaning of the 
explanation to s. 11 of the Code of Civil Procedure. 
Krishnama v. Krishnasami, 1, L. R., 2 Mad,, 62, 
referred to. Narayan Vithle Par ah v, Krishna ji 
Sadashiv, I. L. R., 10 Bom., 233, distinguished. 
Kaxi Kanta SiTEilA V. Gohei Pbosab SniiMA 

[I. L. E., 17 Gale., 900 

306. — A suit for wasilat in re- 

spect of profits derived from a turn of wor- 
ship, whether msiintaiaBible— Anticipated 
profits of turn of tcorskip.' — suit for wasilat' 
in respect of profits derived from a turn of worship, 
which are in their nature uncertain and voluntary, is 
not maintainable. Ramessur MooTceryee v. Ishan 
Chttnder Mcokerjee, 10 W. R., do7, followed. 
Kashi Chanbea • 'CHtrcKEEBUTTY v. Kaibask 
Chdnhba Banpopahhya I. Ii.'E., 26 Calc,, 356 

[3 C. W. H., 279 

307. Suit for declaration and 

enforcement of a hereditary right to ofB.- 
ciate as priest — Code of Civil Procedure (Act 
XIV of 1882J, s. 11— Mesne profits— Suit to 
have a share in the offerings made lo a deify hy 
one member of a family against another, based 
upon an implied arrangement amongst them.— -A. 
suit by one member of a family against another,^ for 
the declaration and enforcement of a hereditary right 
to officiate as priest at the worship performed by 
votaries at the foot of a certain tree, and_ so .to have 
a share in the offerings made to the deity, is main- 
tainable. Kali Kanta Surma v. Gottri Prosad 
Surma, I. L. R., 17 Calc., 906, followed. Jowahtr 
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Mtsser t Shaggu Jfiwer, S D A , 1857, Vol I, 
S62, and Kash% Chvndra Chucicerhutty v Kaxlath 
Chtindra Sandofadhya, I L J2 , 26 Cale,356, 
distinguished Dmo Nath Chticxebbttttt » 
Pbatat Chandba Go3wami 

II. 1, 11,27 Calc ,30 
4 C W. If ,, 79 
308 Suit for damages for in- 

trusion on office of chalvadi — to recover 
gratuities reieived hy intruder t» o^ce — Caste 
question — Bom Bey II of 38Z7, s 21 — Suit to «• 
tahlish right to ojiee — Plaintiff was the hereditary 
holder of the cftice of chalvadi or bearer, on public 
ocLCasions of the n signia or symbols of the Lingyet 
caste at Bagalcot, in the district of Belgaum No 
fees as of ‘ t. * 

volantary 
In an acti 
as an intr 
that the a 
the gratiii 

defendant to the use of pUintid auiMKAUA nui 
WiSABiaAPAv HahmabihEhima 

(I L R , 2 Bom , 470 
809 Suit for loss of fees re- 

ceived by Kasi of Bombay- Intruder on office 
—The sums received by the Kazi of Bombay in re- 
spect of hiB othce of Kazi are not mere gratuities, 
hut are fixed aod certain psjmentt annexed to the 
discharge of officul duties and are therefore euine m 
respect of the jnvation whereof by a wrongful in- 
truder an action either for monev bad and received 
or for disturbance in the office will lie Uchauuaii 
Tussitb V Ahu£d 1 Bom , Ap , 18 

SlTABAUBHAT 1 SiTABAH GaBSSE 

[0 Born, A C,260 
310, Suit for declaration of 

, the 

of 

of 

that office with which the defendants inteifered hy 
obstructing the plaintiff m the collection of fees — 
Seld that as the payments were voluntary and 
there was no obligation to pay them exclueively to 
the plaintiff the suit conld not he maintained ItAU 
DbEHBI, V CHHKBOO 

[1 N W , 208 . Ed 1873, 291 

811 Smt by dismissed bolder 

of land for service — Hereditary ullage office — 
Title to emolnments.~Vi\ eTe an hereditary village 
officer, who had been dismissed from J is ottice, sued 
to recover the laud which had formed the moln- 
ments of the ” r t v 

and i,ranted 
time of the 

would not Ik ■ ■ • • 

Bada t Hessv Bhai I. L B , 7 Mad ,230 

812. Suit for land appertaining 

to bereditary office, but enfranebised— JUad 
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Beg VI 0 ^ 1831 — Uadraa Act IV of J866 — 
Cannon’* mam land — Inam Commissioner's title- 
deed — Title to emoluments of office — The lands 
forming the emoluments of an hereditary village 
office, having been separated from the office by Gov 
emment were enfranchised and granted by the 
loam Commissioner to V, who had been appointed 
to and at the date of enfranchisement held the office 
witioui possessing any hereditary claim thereto 
In a suit by B, who claimed to be of the family of 
the hereditary office 1 elders to recover the land from 
V, — Held hy the Full Bench (Hdtcbihs J.du 
aenting) that E could not recover Venkata v 
Raha . . . I Ij R,8Mad.,240 

313 Smt by the holder of the 

office to recover all the land— Jnnni attached 
io the hereditary office of naitamgar — Enfran- 
chisement of inam lands infarour of two persons — 
Inam lands constitutme: the emolument of ti e office 
of nattamgar were enfranchised in favo ’r of the 
plaintiff and defendant separately In November 
18^0 the defendant was tnf rmed that a puttab for 
half of the lands »oi Id be lesnrd in 1 is name, and it 
was BO usued in the following Hay. In April 1691 
(after tt e reiolution to enfranchise the lands was 
come to) the plaintiff xyss appointed to bo tho solo 
nattamgai, ai d he now sued in 1894 for the can 
cellation of the enfrancl isement pottah issued to 
the defenda t ai d for tl e is ue of a pottah in his 
own same id respect nf ti e Ian !s compr sed tl crein 
and for possession of the lands Held that the 
ptai tif! w as not ei titled to the relief soogl t Sah* 
SABA SnSBArrAB V RAtlABAUt Atianoab 

[I E R, 20 Had, 464 

814. Karaam, Hereditary office 

of — Erfranchisement of endowment — Devolulion 
of land e^rancAssed —The bolder of an hereditary 
office of ksrnam had two undivided sons in favour 
of one of wl om he resigned b s < ffice SubscQuently 
a revision of the village establisl ment took place, tho 
no V kamam was removed from the office, and, tho 
lands whicli co stituicd its rndowmcn ha>ing been 
enfra chised by the Inam Commissinner, a title deed 
m respect of them was issued to him After his 
death without issue hia nephews sued to establish 
their right t the land Held that the land passed 
to the grantee personally, and not to Uis family, and 
consequently devolved on Lis death as private pro- 
perty The plaintiffs thciefore had no rigl t of suit 
B 3 regarded the property Venkata "V Eama, I L 
R, 8 Mad, 249, followed. VexsatabATAHV e 
Ybnkatabauatta I. Ij R , 16 Had , 284 

31 g Bands constituting omolu- 

mentB of karnam’s o^ce— Enfranchisement of 
fAe tnum tn favour of a tpidotr.— Lands co stitot- 


Bobscquently Void ny ner Jitia. luai luo VLituees 
title was good against the reversionary heir of the 
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portions of the religions worship in a Hindu temple, 
and to restrain a rival sect from joining in such 
worship otherwise than ns ordinary worsiiippers, can 
he enforced by the decree of a Civil Courb. A claim 
to daimiges for the loss of honours and voluntary 
offerings' which would have been made by worship- 
pers at a temple to the holders of a religious office 
therein, had the latter n^t been disturbed by the 
defendants in the performance of the duties cf such 
office, is not enforceable by law. KnrsHNASAsri 
Tataohabtae V. Keishnama Chaeyae 

' [I. li. R., 5 Mad., 313 

299. — Suit to establish privilege 

of administering purohitam to pilgrims — 
Aliennbilift/ of ^nch right. — A suit will lie for the 
exclusive right to the privilege of administering 
purohitam to pilgrims' resorting to Ramaswaram. 
The privilege claimed was admitted to be capable of 
alienation or delegation, and was therefore no longer 
the subject of religious sentiment, but a mere pro- 
prietary right. On the merits the plaintiffs were 
held to have failed to sirpport their claim. Rama- 
SAWMY Aixak V. Venkata Aohaei 

[2 W, B., P. C„ 21: 9 Moore’s I. A., 344 

300. Suit to establish right to 

receive fees from pilgrims resorting to 
shrine. — The plaintiff sued to establish his exela- 
sive right to receive fees paid to the purohit by the 
pilgrims resorting to a temple and to recover a sum. 
of money received by the defendants as fees. Seld 
that, in the absence of any contract between the' 
parties or of any such proof of long and uninterrupted 
usage as in the absence of a documentary title would 
suffice to establish a prescriptive right, the plaintiff’s 
suit must he dismissed. Keishna Aiyan v. Ananta- 
eama Aitan . ... .2 Mad., 830 

801. Suit for confirmation of 

possession of laud on which places of wor- 
ship are erected — Alleged hostile intention. — 
In a suit for confirmation of possession of a hill, with 
the places of worship appertaining thereto and the 
idols set up thereon, the alleged cause of action being 
that defendant intended to lay claim to the offerings 
made -and proposed to call in question plaintiff’s 
possessory right, — Held that the plaint disclosed no 
cause of action whatever. Pooeun Chand Gaiee- 
OHA fl. Paeesh Nath SiNaH . 12 “W. E., 82 

802. . Suit for damages for dis- 

turbance of office of village priest— 
for fees not received.- — A suit for damages may 
he brought by a person holding the office of vil- 
lage priest by prescrijition ngainsfc^jin intinider who 
deprives him of the exercise and benefits of that 
office. ViTHAi Keishna Joshi V. Anant Ram- 
OHANDBA . , ■ , . .11 Bom., 6 

803. Suit for a declaration of 

plaintiffs’ right to officiate as priests and 
receive offerings — Jurisdiction of Civil Court. 
— A suit w'ill lie in a Civil Court for a declaration of 
the plaintiffs’ right to officiate, in alternate years, as 
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priests in a temple and receive the offerings to the 
idol. Limba bin Keishna v. Rama bin Pimpiu 

[I. Ii. R., 13 Bom,, 348 

304. Suit for pecuniary bene- 

fits from performance of religious services. 
— A claim to certain pecuniary benefits and pay- 
ments in hind, which a plaintiff alleges himself 
to be entitled to receive from the defendants in 
respect of the performance of certain religiouB 
services, is a claim which the Courts of justice are 
bound to entertain ; and if, in order to determine the 
plaintiff’s right to such benefits, it becomes necessary 
to determine incidentally the right to perform the 
services, the Courts must try and must decide that 
right, Keishnama v. Keishnasami 

[I. L. E., 2 Mad., 62 

S. C. Tieh Keishnama Chakiae v. Keishna 
Sawmi Tata Chaeiae . L. B., 6 It A., 120 

See also Kamabam v. Sabasopa Sami 

[ I. L. E„ 1 Mad., 356 

and Chjnna Ummati v. Tegaeai Chetti 

[I. B. E., 1 Mad., 168 

306. ! Suit to establish right to 

offerings— Jurisdiction of Civil Court— Oode 
of Civil Procedure (Act XIV of 1S82J, s. 11, 
expl. suit claiming a right to the regular 

offerings made out of the funds of a temple which 
are of a substantial value as emoluments is a 
suit of a civil nature within the meaning of the 
explanation to s. 11 of the Code of Civil Procedure. 
Erishnama v. Krtshnasami, 1. L. R., 2 Mad,, 62, 
referred to, Naragan Vithle Parab v. Erishnaji 
Sadashiv, I. L. R., 10 Rom., 233, distingnished. 
Kam Kanta Sbema V. Gobei Peosad Sdkma 

[I. L. B., 17 Calc., 906 

306. — A suit for wa silat in re; 

spect of profits derived from a turn of wor- 
ship, whether maintainahle—Aniicis’ated 
profits of turn of worship. — A suit for wasilat' 
in respect of profits derived from a turn of worship, 
which are in their nature uncertain and voluntary, is 
not maintainable. Raniessur Moolcerjee V. Ishun 
Chunder Mcokerjee, 10 TV. R., 457, followed. 
Kashi Chanbea • 'Chbckeeebtty v. Kaibash • 
Chundea Bandopabhya I. Ii. B., 26 Calc., 356 

[3 C. W. 3Sr., 279 

307. Suit for declaration and 

enforcement of a hereditary right to offi- 
ciate as priest — Code of Civil Procedure (Act 
XIV of 1882), s. 11— Mesne profits— Suit to 
have a share in the offerings made -to a deity og 
one member of a family against another, based 
upon an implied arrangement amongst them.— A 
suit by one member of a family against another,^ for 
the declaration and enforcement of a hereditary right 
to officiate as priest at the worship performed by 
votaries at the foot of a certain tree, and. so ^to have 
a share in the offerings made to the deity, is main- 
tainable. Eali Kania Surma v. Qouri Prosad 
Surma, I. L. R., 17 Calc, 906, followed. Jowahir 
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Inter V 3haggu Mister, S J) A , 1657, Vol J, 
62, and Kashi Chundra Chuclcerluttg v Kailath '■ 
hundra Bandopadkya, I L R , 26 Cate, 356, 
istinguisLed DiKO Nath Chuokeebutty v 
’batae CuAinniA Goswajii 

II L.R,27Calc,SO 
4 C. W. N,, 70 

308 - — Suit for damages for m- 

rusion on office of chalvadi — Sati to reeoter 
sratuiites reietved by in^rurfer tn off>ce~~Cat/» 
luesiton—Rom Key lIofI827, s Sl—Smt to «- 
alUsh right to o^ee — Plaintiif was the hereditary 
adder of the eft ce of chaUadi, or hearer, on public 
atcasions, of the ii s gnia or syinhols of tho Lingyct 
caste at Bigalcot, in the district of Belgantn No 

I L V * ^a: ^ iiuj I 

, • vadi I 


that the action 
the gratnitiea as 

defendant to the use of plaintiff Shikkada dik 
MASABasATAV HAD3IABiyBnt3IA 

[L L R , 2 Bom , 470 

300 Suit for loss of fees xe* 

ceived by Kezi of Bombay - on office 
—The lums received by the Kazi of Bombay mre* 
ipect of hi» office of Kazi arc sot tceic gratuities, 
but are ffzed and certain pajmenta annexed to the 
discharge of officul dnties and are therefore eums la 
reepeci of the j nvation whereof by a wrongful m* 
trader an action either for money had and received 
or for disturbance in the ofBce will lie hltrHAUUAD 
IrasiTB c AmiEi) . 1 Bom , Ap , 18 

Sitabambhat tr SiTABAir Gakesh 

[6 Bom , A C , 250 

310, Suit for declaration of 

exclusive right to receive fees in oflice of 

c^oi^dhry — In a suit for the eatablishment of the 


obstructing the plaintiff in the collection of fees,— 
Seld that as the payments were lolnntsry and 
there wai no obligation to pay them exclusively to 
fte plaintiff the suit could not bemaintalned hAU 
DEEnui, T Chtteboo 

[1 N. *W., 208 . Ed. 1873, 291 

-Suit by dismissed holder 

OTlaudior service — Hereditary tillage office — 
*0 emolumenti -"Where an hereditary village 
officer, who had been dismissed from is office, sued 
to recover the laud which bad formed the emcJa* 
m^ts of the office, and which had been enfranchised 
Bua granted to the person holding the office at the 
the enfranchisement, — lfc?d*'that the suit 
would not he Sbhovasaytaii v Laksmamma 

p:J>.B,7Mad„ 200 
Baba r Hussu Bnii . 1. 1 E , 7 Mad , 230 

~r land appertaining 

to Hereditary office, but enfranchlBed— ilfad. 
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Reg K1 of 1831~-Madras Act XV of 1666— ^ 
faraian’s tnam land — Inam Commissioner's title* 
deed — Title to emoluments of office — The lands 
forming the emoluments of an hereditary village 
office, having been separated from the office by Gov 
erament were enfranchised and granted by the 
loam Commissioner to V, who had been appointed 
to and at the date of enfranchisement held the office 
Witt out possessing any hereditary claim thereto 
Id a suit by Jt, who claimed tn be of the family of 
the hereditary office I oTders, to recover the land from 
V, — Held by the Full Bench (Hctchins J",dia» 
aentmg) that R could not recover Venkata v 
Rama . I LE, 8 Mad, 249 

313 Suit by the holder of the 

’ 1 — Inam attached 

iamgar — Enfran* 

• * • • of two yersons — 

Inam lanus t-uusLiLuLiiig luo eiuuiumcnt of tl e office 
of nattamgar were enfranchised in favoir of tbe 
plaintiff and defendant separately In November 
IS^'O the defendant was informed that a puttah for 
half of the lands would be issacd m his name, and it 
nss 60 usutd lu the following May. In April 1891 
(after tie reeolation to enfranchise the lands was 
come to) the plaintiff was appointed to be the solo 
nattamgai , ar d he now sued in 1694 for the can 
cellatioQ of the enfrancl isement pottah issued to 
the defendai t ai d for tl e is»ue of a puttah m his 
own name ID respect if tl e Ian is comprised therein 
and for possession of the lands Held that the 
plan tiff was not entitled to the relief eoogi t Sak* 
EABA SCBBATTAB V RaMASAUI AYVANOAB 

tI.L E,20Mad,464 

314. Karnam, Hereditary office 

of— Enfranchisement of endoument — ftevoluiton 
of land enfranchised of an hereditary 

office of hamam had two undivided sons, in favoor 
of one of wl om he resigned his < ffice Subsequently 
a revision of the Milage establisl ment tcok place, tho 
new karnam was removed from the ofTce, and, tbo 
lands which coistituied its endowment ha>uig been 
eofrai chised by the Inam Commissioner, a title deed 
in respect of them Uas issued to him After bia 
death without issue, his nephews sued to establish 
tbeir right to the land. Held that the land passed 
to the grantee personally, and not to his family, and 
coiiieqaently devoUed on his death as jinvatepro' 
perty. The plaintiffs therefore had no right of suit 
as regarded the property Venkata v Rama, I L 
R, 8 Mad, 249, followed VENEAXABATADr v 

Veneatabamaita . I. E E, 15 Mad , 284 

315 Lands constituting emolu- 

-^onta ofkarnam’s office— ^'n/rowcAtseiKcnt o/ 
fie t»af» in /acottr of a widotc,— Lands co stitnt* 
mg thecmolnments of the office of karnam were en- 
franchised in favour of a widow who had been in pos- 
session since the death i f her boshand, which took 
place about eighteen years preMotisly They were 
subsequently told by her Held that the vendee’s 
title was good against the reversionary heir of the 
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HIGHT OF SUIT — continued, 

57. POSSESSION, SUITS 'EO^— continued. 

of tlie share. After this, some prior mortgagees oh- 
tained a decree in the Sudder Court in 1S47, to the 
effect that the disputed property should he" taken 
away from the plaintiff’s ancestor and given to the 
prior mortgagees till their lien was satisfied, when he 
should obtain possession as before. The lien ot the 
prior mortgagees was satisfied in 1870, when the de- 
fendants obtained possession. The plaintiffs sued to 
recover possession. Keld that no right of action 
accrued to the plaintiffs by reason of the satisfaction 
of the decree of the prior mortgagees and the re- 
covery of the possession of the estate by the defen- 
dants. Shimbhoo n Naeaik Sing-h 

[6 W. W., 153 

332. ' Suit for separate posses- 

sion of share of estate.— A sun will lie for the 
separate possession of a share of an estate in propor- 
tion to the plaintiff’s share. Goloke Ch under 
Chuckerbuttt V. Kablee Kinkue Chuceeebuttx 

■ C1W.B„164 

333. ' Suit by holder under dur- 

patnidar for share of estate. — A patni estate 
was the inheritance of five brothers,- two of whom 
appropriated the whole of it. Seld that the bolder 
under* a kaimi pottah from the dur-patnidar of the 
three ousted brothers could sue to obtain possession 
of his share of the estate. Tara Soondert Debia 
V. Shama SooNDERr Debxa . 4 W. B., 68 


BIGHT OF SUIT — continued. 

67. POSSESSION, SUITS EQ>-R— concluded. 

337. Suit for possession by un- 

registered purchaser after ejectment— -jBeny. 
Act Fill of 1869, ss. 26, 64—EUect of sale of 
tenure hy shareholder in zamindari — Onui of proof. 
— K, the recorded tenant of a mirasi mokurrari 
tenure, died leaving <3-, his son and heir, who sold the 
tenure, which eventually came into the hands of the 
plaintiffs’ father, and afterwards on his'death became 
vested in the plaintiffs, but neither they nor their 
father, though tliey made atten>pts to do so, ever 
obtained the registration of their names as tenants. 
j£, one of the two shareholders in the zamindari, 
brought a suit for arrears of rent of the tenure 
against Q, and in execution of the decree he oht-ained 
in that suit the tenure was sold and purchased by 
the other zamindar, by whom the plaintiffs were dis- 
possessed. Held that the plaintiffs wei'e not pre- 
cluded by the fact' that their names were not regis- 
tered as tenants, under s. 26 of the Rent Act, from 
bringing a suit to recover possession of the tenure. 
The holder of the decree, in execution of which the 
tenure was sold, assuming him to he only a share- 
holder in the zamindari right, had no right under 
s. 64 to sell the tenure, but only the interest of the 
person against whom the decree was passed. The 
onus was on the defendant to show that the sale 
under the decree for rent was of such a nature as to 
give him priority over the plaintiffs. KuIsto Chun- 
der Ghose V . Raj Keibto Bandtobadhta 

[I. L. B., 12 Calc,, 24 


334. . Suit by minor for his share 

of undivided property. — A suit cannot be brought 
on behalf of a Hindu minor to secure his share in 
undivided family property, unless there is evidence of 
such malversation as will endanger the minor’s in- 
tei-ests if his share be not sep-arately secured. Chok- 
kaiingam; PiLBAi c. Stamiyar PnmAi. Stamiyar 
P iLBAi V. ChokkaIiIngam Piliai . 1 -Mad., 105 

335. " Suit by minor for parti- 

tion— Prey «dice of interests of minor. — A suit on 
behalf of a minor for partition will lie, if the interests 
of the minor are likely to be prejudiced by the 
property being left in the hands of the co-parceners 
ffrom whom it is sought to recover it. Kamakshi 
Ammab V. Chidambaea Reddi . 3 Mad., 94 

Abimebammah V. Arunachebbam Pibbai 

[3 Mad., 69 

/ 

336. ■ Suit by tenant having 

right to possession, but not right of oeou- 
pancy — Act X of 1859, s. 6, and s. 23, cl. 6. — 
If a tenant has the light to the possession, he 
may sue under cl. 6, s. 23, Act X of 1859, although 
he may not have a right of occupancy under 
s. 6 of the Act. Watson & Co. r. Dwarkanath 
Sircar , . Marsh., 416 : 2 Hay, 533 

Dhajah Roy v. Suehawut Hossein 

[Marsh., 402 

S. C. Suehawut Hossein u. Dhajah Roy 

[2 Hay, 697 


338. Suit for possession by pui’- 

chaser at sale in execution of decree— 
Procedure Code (Act XlV of 1882), ss. 11, 318 — 
Concurrent remedies.— Kpioxchusex sale in exe- 

cution, not having applied to the Court for possession 
under s. 318 of the Code of Civil I'rocedure, brought 
a regular suit to obtain possession^of the pri petty 
purchased. Meld that, alchongh a remedy might bo 
open to the plaintiff under s. 5<18, still he uas not 
precluded from bringing a regular suit, the remedies 
being concurrent. Kishoei Mohun Roy Cuow- 
DHRY V. CHUNDEE NaTH PaB 

[I. Ii. B„ 14 Gale., 644 

■ 339. Symbolical possession ob- 

tained in execution of former decree -Fresh 
suit against the same defendants to obtain actual 
posseasion.— K plaintiff who has obtained only sym- 
bolical possession in execution of a fomi-r decree is 
entitled to maintain a fresh suit against the same de- 
fendant to obtain real possession. Shankae Risto 
Nadgir V . Nabsingrat Ramchandra J ahagiudar 

[I. L. B., 22 Bom., 607 


58. PRIVACY, INVASION OF. 

Easement— /or injunc- 


340. aUd'OCAlAOXXU ..y 

tion — Jurisdiction of Civil Court. - The invasion of 
privacy by opening windows is not a wrong for which 
an action udll lie. Komathi v. Gurunada Filial, 8 
iLfad., MI, followed. Azur d. AMEERuninr 

[I. Jj. B., 18 Mad., 163 
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EIGHT OP SHIT— conijntierf 

69 PEOPERTF AT DISPOSAL OF 
QOVEENME^T 

3^1 Property found by police, 

and, no claim being proved, placed at dis 
posal of Government by order of Magistrate 
under Criminal Procedure Code (1882), 


I 

n A, ''t/i lift itnaer s tiV istoterntieti 


ISDU r VaEBATSANOJI SlEOnRAJJ! 

* [I L E , 10 Boul, 668 


CO PUBLIC OR PEI\ATE RIGHTS 

542 — Eight to gra 2 e cattle— 

Ciut Frocedufi Code es S/ SS — PutUe rxgit — 
jinendmenl o/plaxnt — A Bucd for n injunct oa to 
restrain interference with bis right to graze cattle on 
the bed of a certain tank The other raiyats of the 
Tillage in whom the eatne right vested were oneinally 
joined as plaintiffs bnt the plaint was amended under 
B S3 of the Code of Civil Procedure and their oatnes 
were struck off the record A proved no special 

— I r ii * V V - ♦, Af 


brongbt upon it uiiiess spec n 
Tsuestachala e Xcbpsvsaui 

[I L E , U Mad , 42 


61 PUBLIC worship, suits REOAEDING 
RIGHT OF 

S4S Suit to remove place of 

Worship — Fight to erect pi ace of worship — Rtght 
of wag ~ Allegation of injury — Ii Inda the 
members of a sect are at hb rty to erect a place of 
Worship on their own ptoptrty, a thongh it is more or 
less conti^ons to a place already occupied by a place 
of w rship apf ertaining to another ect The pcoj le 
of any sect are at liberty to cnct on tbeir own pro 
perty places of worship either public or private and 
to perfur n worship provided that in the perform 
auce of the r «orship, they do not cause material 
annoyance to their neighbours &ebhattahoab v 

Seshattahoab I. Ij E , 2 Mad , 143 

Madart V Gobebdun Httlwai 

Cl L E., 7 Calc , 694 0 C L E , 303 
pABTaisABABi Atxanqar V Chiiwa Krishha 
Attahgau I Ij E., 5 Mad , 304 

S44 . founded on sanctity 

of place of public ■worship— 'Sut^ to resiratn 
Proeetsion in public streets — ^o sect s entitled to 
deprive * v .. v « 

street* 
their pi 


eight op SUIT— ^fonfinuerf 
61 PUBLIC WORSHIP, SUITS REGAEDIKG 
RIGHT OF — cone?M[feti 

earned on therein day and night Ss^DRAU Cbetti 
« QCsEir, POKSUSAMI ClieTTl 1 Qpexjt 

[LL E,eMad,203 

345 Suit to restrain auperm 

tendent of mosque from using it for other 
purposes or obstructing worshippers— Suit 
by worshipper — T1 e worshi) pers at a i ub ic mosijuo 
eaa maintain a suit to re train h superintendents of 
snch mesque from using it or its appurtenant rooms 
for purposes other tha thoss for which tl eywerem 
tend d to be used and f om do ng acN which are 
likely to obstruct worshippers in entering or leaving 
such mosque abdci Rahman v Yab IIchammah 

[I L E, 3 All, 636 

62 REGISTRATION OF NAME 

346 Suit as proprietor of estate 

to compel entry in Collector a book— 

io share *» land — A person da mn g a share i land 
hy right of heirship has do i^ht ot suit against a 
Collector to obtain entry of I s i ame 1 1 the revenue 
*■ CO heirs 
and an 

SAHEB V 

Darta Sabeb 10 Bom , iST 

847 Suit to compel registration 

of name — Suit of vague and spe ulative nature — 
A sQit by a plaintiff wloallgeBiia hsisiiposses 
* ^ *v * Pa ift ill cause 

ith ut stat 
used to make 
dart the only 

person who ha 1 power to do so was held lo be not 
mamtdinahle Ibbai BrAsi v EAPNCiKtA 

[2 Mad , 363 

348 SuittocompolregisfraJfon 

of name ns proprietor— Co^tedor t» Chota Pag 
pore— Seng Pegs 1 of 1793 s 9 and Alii of 
1833 — A Co lector in Cbota Nagpore cannot be com 
pellcd by suit to regi ter the na e f any one as 
proprietor of an estate Labla Bissbn I EBSQAt) « 
CotLECTOB or Hazaeebbaoh 13 "W H , 397 
C.r ^ 

of 
age 

a person to whom a farming lease has been given 


w , . 1 > 

360 Eight of suit by a se pat- 

mdsr against a darpatnidar for registra 
tion of name -A se psCnidans cot er titled to sno 
a dar pAn dar to compel him to regist r his nam^ in 

I* i * If 
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BIGHT OF SUIT— co»<tn«erf. 

63. RESUMPTION, SUIT FOR UNLAWFUL. 

351 . Suit for damage for un- 

lawful re&umptiou by Goverumeut.— Govern- 
ment juay be sued by any person injured by its acts 
of unlawful resumption. RAirKAUAlN Mookeujee 
ti. Mahtab Chdnueb . 1 lud. Jur., O. S., 48 

64. 'REVENUE, SALE FOR ARREARS OF. 

352. ;__ Suit for property attached 

by revenue authorities— ..let S^XXIl of 1860 
— Effect on suit of failure to deposit the revenue or 
give security. — When a third party objected to the 
auction sale of certain immoveable property wbicb 
liad been attached by the revenue authorities, it was 
held that his right to bring an action to prove that 
the property was his Avas not barred by s. 184, 
Act X/XXII of 1860, because ho had emitted to 
deposit the money demanded by Government or 
to file security. Sheo PEEsnAD Sihgb v. Qofai. 
Lai/B ..... 14 W. B.j 276 

353 . Payment of Government 

revenue by mortgagees in possession to 
save the property— Payment of mortgage-money 
into Court iy mortgagors and relinquishment of 
possession iy mortgagees^ Subsequetit suit hy mort~ 
gagees to recover the— Government revenue paid hy 
them hy sale of the mortgaged property — Act IV of 
1882 (Transfer of Troperty Act), s. 88, — The plain- 
tiffs were mortgagees in possession of certain shares 
in a village under a mortgage> which, as to the princi- 
pal amoirnt advanced, was a simple mortgage j as to 
the interest, a usufructuary mortgage. The mortga- 
gees, to save the property from sale, paid up certain 
arrears of Government revenue. Subsequently the 
defendant, rvho Avas the representative of the mortga- 
gors under s. 83 of the Transfer of Property Act, 
paid the original sum due under the mortgage into 
Court. The mortgagees withdrew the money so paid 
in, and deposited the mortg.ige-deed in Couit. The 
mortgagees then, after relinquishing possession of the 
mortgaged property, sued to recover the money 
which they had paid as Government revenue by sale 
of the mortgaged property. Seld that, though the 
mortgagees might originally have treated the amount 
paid by them as Government revenue as part of the 
mortgage-money, they did not by such payment 
obtain a lien independently of their position as mort- 
gagees, and when onee they had abandoned their lieu 
on the mortgaged property by accepting the money 
paid into Court by the mortgagors and by relinquish- 
ing possession of the mortgaged property, they 
could not afterwards revive it j and their suit, which 
was for realization of the GoA'^ernment revenue paid 
by them by sale of the mortgaged property, must fail. 
Semble — A mortgagee, A\’ho had given up his lien under 
circumstances similar to those above described, might 
bring a simple money suit to recover money paid by 
blm to save the property from sale in execution for 
arrears of Government revenue. Kinu Ram Dass 
V. Mozaffer Jfusain Shaha, I, L. R., 14 Calc., 809; 
Lachman Singh v. Salig Ram, [,L. R; 8 All , 384, 
Achut Ramchandra Rai v. Sari Kamti^ 1- Tj. R,> 
1 l'Rom,,313 ; Girdhar 1-alv. Rhola Nath, I.L.R,, 


BIGHT OF SUIT-coa<,««ecZ. 

64. REVENUE, SALE FOR ARREARS OP ' 

— conchided, 

lOJll.,611; Rarsotam I)as\. Jaijii Singh, (FeehliJ- 
Notes, All., 1890, p. 90; NiJe'ka Mai v. Sulaima'n 
Shaikh Gas-dner, I. L. R., 2 All., 193; Eristo 
Mohinee Dossee v Ealiprosono Ghose,L L. R.. 8 
Calc,, 402 ; and Nugender Chunder Ghose v. Eaminee^ 
Rossee, 11 Moore’s X. A., 241, referred to. Anahdi 
Ram c. Dub Najae Abi Begam 

[I. Ii. B., 13 AIL, 195 

364. Sale fQj, arrears of reve- 

nue-N.-7F. P.Land Revenue Act (EXE of 1873), 
ss. 185, 186 — Disposal oj surplus ^proceeds — Dis- 
tribution amongst creditors of defaulters — Suit by 
one of such creditors against another — Cause of 
action. — An estate Avhich had been mortgaged sepa- 
rately to two different mortgagees was sold for default - 
in payment of Government revenue. By the sale a 
much larger sum than was sufficient to satisfy the 
arrears of revenue was realized. The Collector, 
•instead of paying the ^brplus to the defaulter, mort- 
gagor, paid therewith one of the mortgagees in full 
and the other in part. The mortgagee who hid been 
paid in part only sued the other mortgagee for the 
balance due on his (the plaintiff’s) mortgage, alleging 
that it was prior to that of the defendant and ought 
to have been gaid off in full. Rteld that the suit 
Avould not lie. ' The action of the Collector in contra- 
vention of the express provisions of s. 185 of Act XIX 
of 1873 gave the .plaintiff no cause of action against 
the other mortgagee, Kbnj Behaki Lab v, Paeso- 
TAM Nabain . . I, I,. B,, 21 All., 137 

65. REVENUE, SUIT FOB ARREARS OF. 

355 “Suit for arrears of Goat- 

ernment revenue — Act XIV of 1863, s. 1, 
cl.l . — In a suit under cl. 1, s. 1, Act XIV of 1863, 
for the recovery of arrears of Government revenue, 
the plaintiff was a lambardar and paid the Govern- 
ment revenue and the defendants severally paid rent 
fo him according to the rent roll, — the net profits, 
after the Government demand and other payments 
had been made, being divided among them. Meld 
that the suit ^uld not lie under that section, 
MraKUN V. JusBAM . . . 4 IT. W., 165 

66. KOAD AND OTHER CESSES, SALE FOR 

arrears of. 

360 . . — . Omission to appeal to 

Commissioner— EX of 1839, s. 33— 
Ruhlic Remands- Recovery Act (Beng.-Aci Til 
of 1880), s. 2 . — A suit to set aside a sale for 
an-ears of road and public cesses Aviil lie, although 
no preA'ious apjieal to the Commissioner have been 
made under s. 33 of Act XI of 1859. Such a 
sale is not one for arrears of revenue or other 
demands 'realizable in the sime manner as arrears of 
revenue are realizable within the meaning of that 
section. MomBUL-HuQ v. Sheo Sahay Singh 

[I. L. B.,' 25 Calc., 85 

357 . : Suit to set aside a sale for 

arrears of cesses on the 'ground that no 
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bight of B,'[JTS— continued 
6(5. ROAD AND OTHER CESSES, SALE FOR 
ARREARS O'P— concluded 
notice was iacued under s .,.10 of the 
Act, whether maintainable in the Civil 
,Court--Fttii»c Demands llecoxerjf Act (Sen^ 
'Act VII of JS60J, ss 2, 8, and 10— Deng Act 
Til of iS6S, ss 2 and 8 ‘-h suit to set aside 


iamgvi Stngh, I. L R , 23 Calc, 775, and 
Saroda Charan v. Ktsla Jllohttn, JC TV, N, 616, 
referred to. CnoNDEB KuuARMoKEnJBE r Secbk» 
TAET OF STATB FOR IHDIA 

[LL B,27 Calc., 608: 4C.‘W.N,68e 


67 SALE IK EXECUTION OE DLCREE 

368 . Bait to set aside sale— 

CtriJ Procedure Code, 1SS9, t 257— Suit Ig «♦ 
presentalite of judgmenUdeblor — ** 257. Act 

V III of IBS'*, did not bar the representatire of a 
judgment debtor from bnugioR a rcsniUr suit to set 
aside an execution sale except on the score of its 
havii^ been irregularl; conducted. JcMstiL Aiie 
Tibsiub Lalt, Uos9 . . .12 W. B., 41 

389 ■ ■ - Suit onground of 

Jraud—Ciril Procedure Code, 1859, s. 256 — 
B 250 of Act Mil of 185'J did not bar a suit 


inegulurity m the sale proceedings Scdbee » 

LoKBiirs .... 3 Agra, 88 

360 CirtI Proeedtre 

Cede, 1639, t 257 —An trder cannot be siid to hare 
been toads under s 257. Cole of Citil Prcce« 
dure, so as to bar a suit to set aside a sale in execii> 
tiou of decree, when tbe jiidgnient debtor was not 
aivars of the proceedings. Sbeemitsto Pcuajia- 
niCK V Obhoy CiiCB'i Makka . 11 W. B., 287 

301 Sut{ to set aside 

order confirming sate— Omission to claxm pro- 
pertg on its atiaciment — ^The plaintiffs objected to 
the confirmation of tbe sslg of certain property id 
execution of decree, oo the gronnd that it was their 
property, and they were unaware that it was incnm* 
bered, otherwise they would have discharged tho 
debt, neither did they Anow the land hi^ been 
attached, and was to be sold in execution The sale 
'ras confinned, and they sued to set aside the order 
confirming- the sale Deld that the suit would not 
UoaSEiv Ueo c Ieewa Bait SIT. W., 130 

— Right of pur- 

^ Aaffr tincfrr prettous pritate sale — Notue of 
Landlord and tenant— Beng Act Till 
V Jw9, s 2 q —The plaintiff purchased under a 
^rate conveyance from the registered tenant of a 
^rtaasent transferable interest in land such as la 
oesenbed in s. 26 of Bengal Act VIII of lS69,but no 


RIGHT OF SUIT-conftnttcJ. 

67. SALE IN EXECUTION OF DECREE 
— continued. 

notice of the transfer was given to the zamindar The 
tamindar subsequently brought n suit against ithe 
tenant for arrears of rent and obtained a decree, in 
exccutiOD of which he caused tho tenure to he sold, 
and himself became the purchaser The plaintiff tooh 
proceedings under s 311 of the Civil Procedure Code 


was not maintamable The plaintiff might have satis- 
fied the rent decree and so prevented the sale, or he 


inga in the rent suit as a nullity on tho gronnd that 
ho was not a party to that suit. FanVu Ciiumdbr 
SiBOAB « HcncnnNUBn CjJOwunuT 

[I. L. B , 10 Calc , 408 

363.-. Act X of 1859, 

» 151— Sale for orrsart S. 151, Act X of 

1859, barred a regular eolt by o judgroent^debtorto 
set aside a sale in execution of a decree for arrears of 
rent. Rerrew Mo ^^2 DissBr t KAtuPKis^nv 
CnpcxssntTTTT . . W. R|F. B,147 

884 Act X of 1^59, 

s 1st and ss 110, JIl—Dtsmittal of ohections — 
A suit to set aside a sale in execution of n Civil 
CouH’s decree of a saleable undcr-tonuro other than 
that from * ’ . r * . » ' -• 

not barred . ‘ * * 

ofsJlO, i • 

cose, and a paixy wiiusc uujitiiua uiiuti s. 1^4 > uS 
ovcrrolcd Ind a right to bring a suit in the Civil 
Court JvooESsVB Seirire i Ooimt. Law, 

[11 w. B., ago 

385. • — Xon-regislrn- 

tion of name— Suit I'j unregistered holder (0 set 
asidesale of under-tenure —Tho holder of rfn iindoi* 
trnDre, thougii liis name has not been rcgistired as 
the owner, may b^ing a suit to sit aside n sule of the 
under tenure made m execution of a deen 0 for rent 
against the former holder, on the ground that tlio 
money duo under the decree had hcciuIrpoHitrd licforo 
tbcB^e Afzal Alt r I.ata GAtniKAiiAYAK 
[B. L. B , Bup. Voh, 610: 0 W. TX., Act X, 60 

366. — — ' ■ Illegal sale lu 

Collector— K suit will lie to set aside tin* pro^’etd. 
inpsof a ColJcrtor who acts without jarSvllciion In 
seiling laud not within Iiis jurisdiction, Kuo<)Nno 
V Aoodai, Siwon ... 8 VI, 11., till 

Joeee Lat V HviiBivo HhnAjif Bjyoji 

[4 V.r.Jl„ActX,6 

307. ~ - " — Sale un>hf CfU 

mtnal Procedure Code, 1861, $. 185. A rolt was 
held not to he to set uside a taU of property eat/U^i 
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RIGHT OP SUIT-coniimed. 

67. SALE IN EXECUTION OF DECREE 

. — continued. 

out under s. 185 of the Criminal Procedure Code, 
1861. Buehooree SiNau v. Goveunmhnj? 

[8 W. R., 207 

308. Suit to set 

aside sale for irregularittj — Beng, Act VII of 
1880 — Civil Procedure Code, 1882, ss, 311, 312 . — 
Tho words “'ia respect of sales in execution of 
decrees ” in s, 19 of Bengal Act VII of 1880 do 
not include any proceedings instituted after the 
sale for setting it aside. Ss. 311 and 312, therefore, 
of the t ivil < roccdure Code do not apply to sales 
under a certificate. A suit therefore to set aside 
such a sale for irregularity is nob barred by s. 312. 
Sadhusaeam- Singh v. Panohdeo Lae 

[I. Ii. R., 14 Calo., 1 

Ram Logan Ojha v. Bhawani Ojha 

[I. L. R., 14 Calc., 9 

369. — Fraud — Sale 

under Act AT of 1859 — Civil Procedure Cade, 
s. 244 — Act XXIIl of 1861, s. 11. — B obtained an 
ex-parte decree for arreaia of rent against S under 
Act X of 1859, and in execution of that decree 
brought the tenure to sale. At the sale the tenure 
■was purchased by N. S then brought a suit against 
B and N to set aside the sale on the ground that the 
rent-decree and all execution proceedings taken 
thereunder •were fraudulent, and alleging that B 
was the actual purchaser in the name of N. An 
objection was taken that the suit would not lie, 
and that the questions in the suit were such as 
could have been determined, and were determined, 
by the Court executing the decree. Seld that 
neither s. 24!4 of the Civil Procedure Code nor the 
corresponding s. 11 of Act XXIII of 1861 has 
any application to proceedings in execution of a 
decree under Act X of 1869, and that the suit, 
being one to set aside the sale on the ground of 
fraud, was maintainable. Saroda Churn ChueJeer- 
hutty V. Mahomed Isuf Meah, I. L. R., 11 Calc., 
376, distinguished. Beojo Gopau Saekae v. 
Busiehnnissa Bibi . I. L. B., 15 Calc., 179 

See Mohendeo Naeain Chatueaj v. Gopae 
Mondhi . . . I. L. R., 17 Calc., 789 

Peosunno KnirAE SantaIi v. Kaei Das Sanyae 

[I. L. E., 19 Calc., 683 : L. E., 19 I. A., 166 

Bhubon Mohan Pab «. Nunba Lab Dex 

[I. L. E., 26 Calc., 324 

and Moti Lab Chakeabhtty -b. Rtissioe Chandea 
Baieaqi . . I. Ii. E., 26 Calc., 328 note 

370. ■ — Transfer of 

Property Act (IV of 1882), s. 99, Sale contrary to 
provisions of — Civil Procedure Code (Act XIV of 
1882), s. 244 — Sale bij mortgagee in execution of 
decree. — Property subject to a mortgage having 
been sold by the mortgagee as holder of a decree 
against the mortgagors, a separate suit was brought 
by the mortgagors to set aside the sale as being in 
contravention of s. 99 of the Transfer of Property 
Act. On objection being taken that the suit was not 
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67. SALE IN EXECUTION OF DECREE 
— continued, 

maintainable, the matter being one for determination 
in txecutiou p'Poceedings under s. 244 of the Code of 
Civil Procedure,— Re/e? (1) that, although the sale was 
contrary to the prousions of s. 99 of the Transfer of 
Property Act, that section being for the benefit only 
of a paiticular class of persons, namely, those con- 
cerned with aright to redeem moitgaged property, 
such a sale was not void, bht voidable ; (2) that the 
question, being one arising between the parties to the 
suit wherein the sale uas made and relating to 
execution, could not be raised and decided in a suit, 
but should be raised and tried only in execution 
proceedings taken under s. 244 of the Code of Civil 
Procedure, and the sale set aside if such relief were 
not, for any reason, barred ; (3) that the sale having 
been confirmed, such confirmation was final, and pre- 
cluded the mortgagors from seeking the relief to 
which they would otherwise have been entitled ; and 
(4) that, notwithstanding such sale and confirmation, 
the mortgagors might not be precluded from suing 
to redeem the mortgaged property on payment of 
the amount given credit for by the mortgigee in 
respect of the sale. Mayan Pathhti v. Paeoban 

[I. Jj. E., 22 Mad., 347 

371. Civil Procedure 

Code fAot XilV of 1882), s. 287 — Sale in execution 
subject to mortgage — Suit to set aside sale for 
resale of property free from mortgage lien. — The 
plaintiff, having sold property in execution of a decree 
subject to a certain mortgage lien which bad been 
duly investigated and allowed, brought this suit to 
have the sale set aside and praying for a re-sale 
of the property free from the mortgage lien. Seld 
that he was not entitled to the relief sought. His 
pro.ier remedy was to have brought a suit for a 
declaration that the alleged mortgage was null aud 
void, and to have stayed the sale till the deteimina- 
tion of that suit. Paeshoiam Mahji v. Ganesh 
V iNAYAE . . . I. L. E., 23 Bom., 759 

372. Suit to recover 

property sold on grounds which might hai e been 
made grounds for appeal against the original 
decree — Acquiescence in execution proceedings . — 
When a party to a decree and subsequent proceedings 
in execution thereof has suffered execution to proceed 
and property to be sold without appealing, be cannot 
sue to recover the property so sold on grounds which 
might have been taken in appeal from the decree or 
from orders in execution. Beni Peasad Kunwae v. 
Lhehna Khhwae . I. L. E , 21 All., 323 

373. Suit to confirm sdile— Civil 

Procedure Code, 1859, ss. 256, 257 — Sale in execu- 
tion of decree — Order setting aside sale — Suit to 
set aside such order. — Certain immoveable property 
■was put up for sale in the execution of B'i decree, 
and was purchased by him. Subsequently, on the 
same day, such property was put up for sale in the 
execution of S’b decree, and was purchased by him. 
B objected to the confirmation of the sale to 

on the ground that S’s decree had been satisfied 
previously to such sale, and the Court executing 
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tte a.cree. .«»ae an order eetlmg 
that groand S Uiereupoa su^ed B to ^ 

order set aaiie and to has o sucL sale 
too'itain possession of such property Sejd tha^ 
inasmuch as such order hud not been made under 
8 257 of Act VlII oE 1859 hut had been made at 
the instance oE a purchaser 5"^/* 

and B’s decree, as a matter of fact, had not been 
satisfied S s suit to have such order aj"^ wm 
maintainable SaMOAM Kau r 


374.- 


- CiBi? Procedure 


Code, JS^D, It io6, 257SaU »« exeeutton of 
decree— Suxi io i««a»itfe order seUtn>rastde 
The Court executing a decree, ha\ing made an order 
setting aside a sale under Act VIU of 1859, of m 
moveable property m tlie execution of the decree, 
the purchaser at such sale sue \ the decree-holder and 
the j^udgment debtor to have such order set aside and 
to have such salo co firmed in his favour Seld 
(OldtxeM) J dissenting) that the suit waa^roain- 
tamable, the proMsious of s 257 precluding an appeal 
from an order setting aside a sale, and not a suit to 
contest the validity of such an order, and that the 
ordei setting aside the sale in this case being ultra 
txret, the auction purchaser was entitled to the 
relief he claimed Diwait Sikob t Bbabat '* iKon 

(LL 11,8 AU,20e 
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been pre,oteabytboirrogoUnlic»mrc, prat vjlierro^ 

Mch Mle lied been eel niido ffM by OlDFiran, 
J that nllhoneb encli sile might have been impro- 
«<«.w *ce aside vet inasmuch ns the order of nttacli- 


376 


- Ctvtl Procedure 


Code, 1877, »s 811, 813 — to hate execution 
sale, after 'hexng tet ande, confirmed — Beld 
(OliUriELi), J , disseatiag)*hat a suit by tho pur 
chaser at a sale of immoveable property m execntion 
of a decree, which lias been set aside under ss 311 
and 812 of Act X of 1877, to have such sale 
confirmid on the ground that there wasnoirregu 
laritymthe pablication or condu^ thereof, is not 
barred by the last clause of s 312 or by the last 
clause of s 688, b it is maintainable Aziu- 
VS VIS V Bavvxo I 1/ B , 3 All , 654 


378 


oiD Ctvil Procedure 

Code 1859, is 256, 2o?~Sale tn execution — Order 
of atinchmrnt and *ale notifications not signed h,f 
Judge, lut by Slumarim Sale set aside— Uquitahle 
estoppel —On the Blst August 1876 certain imntove 
able property belonging to 1/ was pub up for Kile 
and was purchased by R On the 2ath April 1877 
such sale was set asde under s 256 of Act VllI 
of 18v9 on the ground that the order attaching auch 
properry and the notifications of sole had not, as 
required by s 222 been signed by the Court exe- 
cuting the decree but by the Muusanm of the 
Court On the 27th June 1877 df conveyed such 
property to B, who purchased It bond fide and for 
value, and satisfiedtheincu brances existing thereon 
On the loth April 1878 R -sued h and M to 
V I® sale set aside, and to 


more vatuauu) ai Luc ^ > cl. e j 
ought not to obtain tho relief which he sought 
Held by Stbajout, J , that the fact that the Court 
executing the decree had not iigi cd the order of 
attachment and tho notifications of ailc \itiatcd tho 
proccedingsin execution ab initio, aqd renderctl the 
sale which R desired tohavo eonfinned void and IVs 
amt therefore failed and had properly been dismissed. 
Ram Diai r Hahtab Sinqu _ 

[I E B„3 All, 701 

377. - - Ctrtl Proeerfttre 

Code, St 214, 278, 283— Suit to eonyffm tale qfler 
it IS tel aside— Person not party to proce^rfiJi^e— 
Specific Relief Aft, t 42 — J/, in whOse name pro- 
perty bad been purchased at an execution sale which 
was improperly set aside brought n Biut to have tho 
order setting aside the sale reversed and the sale con- 
firmed in her favour, and for a declaration that the 
property was not liable to be sol \ iii execution of a 
decree of the defendants against third persons, under 
which it had been attached and advertised for sale 
Held that such a suit could only be maintained under 
B 42 of the Specific Relief^Act (I of 187<)» hut 
that B 244 of the Civil Procedure Code mdieated 
the intention of tl e Legislature that such' questions 
should be determined in tho execution department, 
and, reading together the provisions of ss 214,278, 

• nd 283 of tho Code, the suit was premature and 
therefore not maintainable Man Kuab r Taba 
SwoK . I. L R., 7 All , 583 

®J8 ; ; Sml to hote 

confirmed asaU setaside bi/ Collector~-Tran»fer of 
election of a decree to Collector— Poioer ofCollee- 
tor—Cxml Procedure Code ( 2883 J , ss 313,820,and 
76 — framed by Go eminent Under 
t 820-^urisdictionof Civil Court— Sale in exeeu 
Uonof decree —Certain property was sold in execution 
of a decree by tbe Collector to whom the execution 
had been transferred under s 320 of the Code of 
Civ a Procedure (Act XIV of 1882) The Collector set 
aside the sale before the date of confirmation, on the 
8 le ground that the judgment debtor had, aubse- 
payment of the sum 
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67. SALE IN EXECUTION OP DECREE 
— contimied. 

barred under the last danse of s. 312 nor under 
s. 588, d. 16. jSeld also that tbe rules framed by 
Government under s. 320 of tbe Code only restricted 
tbe powers of tbe Court to interfere with tbe procc* 
dure of tbe execution of decrees transfeired to tbe 
Collector. They did not come in tbe way of a party 
bringing a civil suit to establish bis purchase. 
Held also that the Collector had no power under 
8,311 of tbe Code to set aside tbe sale and receive 
payment from the iudgment-debtor, Mathueadas 
r. PahhaiiAE . . I. L. E.j 19 Bom., 216 

379. Advaneo by mortgagee to 

pay off prior lien on mortgaged property 
and, save tbe property from sale in execu- 
tion of decree — Transfer of Froferty Act (IV of 
18S2J, ss. GO, 68, 72, 74, 75, OS—Suit against pur- 
chaser of property to recover amount so advanced — 
Charge on the mortgaged' property, — Plaintiff’s 
undivided brother had advanced money on a usufruc- 
tuary mortgage-bond to enable tbe owners of certain 
property to obtain possession of it from one in whose 
favour a lien bad been decreed to subsist. Tbe money 
not having been so applied, the bolder of tbe lien 
attached the property and applied to tbe Court for 
its sale. To save the property from being sold, 
plaintiff’s said brother further paid the amount of 
the lien, into Court ; and at about tlio same time 
the mortgagor sold tbe property to defendant. Plain- 
tiff’s brother bad never obtained possession of tbe 
property, and had since died. Upon plaintiff suing 
to recover (in addition to the mortgage amount, 
liability for which was not disputed) the amount 
of tbe lien so paid into Court to save the property 
from sale,- Reid that, inasmuch as plaintiff could 
only succeed by showing that by such payment a 
charge was created upon the land (the rroney not 
having been paid at the request or for the benefit 
of the defendant), the suit must fail. There is no 
provision in the Transfer of Property Act to support 
the proposition (inv olved by the plaintiff’s suit) that 
a second mortgagee may, by a transaction between 
himself and the first mortgagee, without knowledge 
or concurrence on the part of the mortgagor, acquire 
a new right over the mortgaged property. Per 
Stjbeamakia Avyae, J.— That as against the mort- 
gagors, plaintiff would have been entitled to add the 
sums paid by him to the prior incumbrancer to the 
mortgage amount. But as the mortgage was usu- 
fructuary and plaintiff had never obtained possession, 
he had acquired no charge on the mortgaged property 
for the money recoverable by him under s. 68 of the 
Transfer of Property Act. The amount sought to be 
added thereto consequently stood on a similar footing, 
and the plaintiff’s contention that a charge in respect 
of it existed in his favour was unsustainable. 
Ffoyender Chunder Ghose v, Kaminee JDossee, It 
Moore's 1. A., 241 at p. 259, and Anandi Fam v. 
Dur Najqf Ali Begam,^!. L. B., 13 All., 195. 
Peeianxa Sektaiqaeak d. Maetoathatasa-m. 
PiixAi . . . I. L. E., 22 Mad., 332 

380. Suit for declaration of 

rigRt to have property sold in execution — 


EIGHT OP STJIT— continued. 

67. SALE IN EXECUTION OF DECREE 
— continued. 

Refusal of Deputy Collector to sell in execution of 
decree of Revenue Court— Cause of action.— 
Where a Deputy Collector refused to sell a certain 
property in exeentipn of the decree of a Revenue 
Court, and the applicant ifails to bring a suit within 
the prbpcr time for a declaration "of his right to idve 
the property sold, he cannot procure to himself more 
time by making n. second application to the Deputy 
Collector for execution and having the refusal 
repeated. A suit so brought cannot have Its form 
changed and be treated as a suit to establish the lien 
which the plaintiff obtained on the property, and 
to bring the same to sale for discharge of that lien. 
RTJGHOONUNDtTN SlNGH V. GOEAE CHTTXD ChOW- 

20 W. E.; 17 

1 Rughoohtthdttn Singh a. Cooheane 

[20 W. E., 16 

381. Suit by purebaBer at exe- 

cution sale to sue for pieiTtition— Certificate 
of purchase by Registrar — Oonveyance-Decldra- 
tion of right to share — Rules of Court, 415, 431 . — 
The position of a purchaser at a sale in execution 
of a decree of the High Conit after he has obtained 
a certificate from the Registrar under rule 415 of 
the Rules of Court is that of a person clothed with a 
right to a conveyance in virtue of a contract j he 
does not hold, save as regards the parties* to the 
conti'Ect of sale^ the position of an owner. When the 
sale is confirmed, the purchaser is entitled to a 
conveyance, and until he obtains a conveyance the 
propel ty in the estate purchased does not, having 
regard to rule 431, pass to him so as to give him 
rights as against parties not bound by the decree 
under which the sale tcok place. All that passes to 
him as against the defendant in that suit is an 
equitable estate and a right to a conveyance of , 
the property. And therefore,’ as the estate in the 
property purchased has not passed, the purchaser 
is not entitled to maintain a suit for partition. In 
such a suit he conld not on partition give a good 
conveyance to the parties interested in the estate, nor 
would he be entitled to a declaration of his share 
in the property, J OHUE Muiii Khooeba r. Taean- 
KiSTO Deb . . . I. L. E., 10 Calc., 262 

882. Suit for refund of pro- 

ceeds of sale paid to wrong party — Civil 
Procedure Code, 1859, -s, 270. — No suit lay for 
a refund of the proceeds of sale realized in execution 
of a decree paid to a wrong party by order of a com- 
petent Court pnder s, 270, Act VIII of 1859 
{dissentiente LetinGE, J.). HueiSH ChundEB 
SlBCAB V. AillMOOBDEEN ShaHA 

[W. E., E. B., 180 

383. Suit by purchaser to re- 

cover purchase-money paid at sale— 
Procedure Code ( Act tKIV of 1882), s. 315 Sale 
of property in execution in which judgment-debtor 
has no interest — Limitation — Accrual of the cause 
of action.— Dnder s. 315 of the Civil Procedure Code, 
a suit will lie to recover purchase-money paid at a 
Court-sale for property to which it is found that the 
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67. SALE IN EXECUTION OF DECREE 
— concluded 

judgment debtor lias no title The cause of action 
in such a case docs not accrue till the purcbaaer is 
deprived of the property which was sold to him 
GTOSHIDAWA r. GANOATA 

[I.Ii.E,22 Bom,783 

384 Sale in execution, of decree 

enforcing mortgage— Dis^nlufion of proceedt 
of execution tale—Pnorxty of mortgagei —AH IV 
of 18S2 (Transfer of Property Act), t 80 —A 
mortgaged certain property to B m July 1874, ta 
C in March 1877. and a^ain to B in November 1877. 

B obtained a decree directing the sale of the pro- 
perty in satisfactioi of hia two mortgages, and it 
was sold accordingly. Subsequent to the sale, C 
obtained a similar decree npan hi« mortgage, and. 
bavingunsuccegsfully applied in his own snit to have 
’ ' i /• s I !■ -t. 1 .priceeds after pa.^- 

‘ ' 1874, broQght a 

. it one of a 203 of 

■ ■ • cover the amount 

received by B in rC'pect of B's mortgage of Novem- 
ber 1877. Seld that to read t'lo words “an m 
cumbraace'’ in s 205, pro\ (c}, of the Cinl 
I’rocednre Code as “an lacnmbratice or incnmbrances/' 
so as to give priority to 8 s mortgage of ^ovember 
1877 0 er 0*8 earlier mortgage of March 1877. | 
would be to defeat the luteotion of the Legislature 
as expressed In that section and also ins ^ of the 
Transfer of Property Act, and that C nui entitled to 
maintain the suit. Mittru Lai c. Eisrav Lal 

' tHi. R,, 13 AIL, 646 

63 SHIP, SALE OF 

385. ' SuKtfordeclarationoftitle 

against foreign creditor —8’«7e by French 
Court ofehip pledged to secure paymen* of debt — 
Claim by pledgee io proceeds of tale — J/ pledged 
his ship in August 187d to C as security for a bond- 
debt of Kl,500, repayable by two lastalmeots m 
February aud August 1879. 5 seized the ship lu 
French territory for a debt due to him by M, and 
^ ^ . claim on 

Court in 

. ■■ ■ wed C to 

■ ' • judgment 

1 against 

Jd. o' Bueu o 10 oouiui a uecianliuu oi uis right to'' 
recover the amount due by Jf on the bond. Held 
that, whether or not his hen was destroyed by the 
sale of the ship in French territory, £7 was net 
entitled to any of the proceeds of the sale, mther at 
the date of the sale or o' his claim in the French 
Conrt, and the denial by S of T’s right to any of 
the proceeds of the sale gave C no canse of action. 
CmTHAsniABA c llrmArA 

[LI*. E.,5Mad., 330 

388. Suit by owners for sum 

realized by sale of ship— .dbandoamenl of 
French io French Contuf — Principal and 

agent. — The Captain of the French ship £7, which 
had been wrecked, abandoned her to the French 
TOI. IT 


EIGHT OP SUIT-coahnued 

68 Ship, sale of — concluded 

Consul for the benefit of all concerned The owners 
assented to this arrangement, bat afterwards sued 
the Consol as their ngent, for the sum realized by 
the sale of the ship Held that, when the owners of 
a foreign ship abandon her to their Consul for the 
benefit of all concerned, they cannot afterwards sne 
him as their agent. That the owners of a 

foreign ship, when abandoning to their Oonsnl, mo- 
not l^ally enter into a private agreement with him 
with reference to (the fnnd. realized by the sale of 
the ship Robebt v Jaqubhim 

[Bourke, O. C., 112 

69 SUBSCRIPTIONS, SUITS FOR 

387 Suit by secretary of chari- 

table institution against subaeriber— 


some cases, upon what the subscriber said or dil 
when he agreed to subscribe. Qaars— Whether 
(assuming the liability of a subscriber fo* unpaid 
Bobscnptioas) the secretary of a cliantablc institu- 
tioa with the consent of the committee of minazc* 
ment, IS entitled to sue a subscriber for the amount of 
bit coitributiou KtbAu Nath MiTien c Alisas 
Booouav 10 0, I* E., 197 

888 Liability of eubaenbera 

to a town halt-sV sun will he to 

recover a sub.cnption promised, the subscriber 

4. ,1. ^ 

* ► * ‘ ■ If 


TICB/BJI V GOBJE MAHoXSD 

[tXuB., 24 Calc, 34 

70. TAt. 

389. Suit to recover tax llle- 

gaUy levied— 2?om5oy Abiart Act (V of 1878J, 
t 2\ OmiOion to ttay proceedings underr— 
Though a person subjected to an undue demand 
may, under s 29 of the Act, take steps by which 
the Collector’s pioceediqgs may be stayed, still his 
abstention from such a course mil not deprive him 
of his ordnary n„ht to recoier monev wronstnlly 
taken from him for the benefit of a third person. 
Narky sv Vevkuc SAEnARAir Nagu 

[L Jj. E., 11 Bom., 619 

71. TORTS. , 

390 Suit fo • tort amonatlng 

to felony — Cause of action— Proof of precious 
coaviction i« Crimiiiot Court —Where a person 
brings a suit alleging a state of facts which amount 
to feloux, he must show that he has done bis best to 
procure a convictwa on (fie cnmina? ciargv le/orc 
ihc Civil Court will entertain such a suit. Coovi- 
irriL r Sau5o Race . 2 Ind. Jar., 27. H, 187 

22 B 
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71. TOKTS — continued , 

391 . Suit in respect of tort— 

2'alcing awaj/ and detaining property — liemedy ly 
civil action. — In n casp wliorc a person tool? away a 
cow out of another’s field and wrongfully detained it, 
pretending that ho purchased it at an auction-sale in 
execution of a decree, it was held there was a remedy 
by civil action. The plaintiff was not bound to in- 
stitute criminal proceedings in the first instance, and 
the Civil Court was bound to take cognizance of the 
suit under s. 1 of the Code of Civil Procedure 
of 1859. Sha.’ma Chttun Bose r, Bhoia. Nath 
Dhit . • V . .6 "W. R., Civ. Bef., 9 

392. Suit for damages for abuse 

— Failure to take criminal proceedings, — The failure 
of an injured party to institute criminal proceedings 
does not deprive him of bis right to bi iug a' suit in 
the Civil Court to recover damages for abuse. Suee- 
HATH MoOKEBJEE v. KoMHE KtrUHOKAR 

[16 W. R., 83 

393. Suit for property (or its 

value) attached before judgment and made 
away with — Failure to institute criminal pro- 
ceedings. A suit will lie for the recovery, or for the 
value, of property attached under s. 81, Act VIII 
of 1859, and afterwards made away with by the 
defendants in collusion with the attaching officer, 

■ without a criminal prosecution being previously 
instituted against them. Choiidkno PauaManioe 
V. ZUMEEBOODDEE SHAIKH . . 18 W. R.,'27 

394 . , Suit for tort not eom- 

poundable— J/ejyer of fori in felony — Law 
applicahle to Hindus and Mah omed an s— English 
law — BigJd to bring civil suit before prosecuting 
for ojle ace. - Within the original jurisdiction of the 
High Court of Madras, a Hindu or Mahomedan whose 
civil rights have been infringed by an act which is 
also a non-compoundable offence is not bound to 
prosecute the offender before maintaining his civil 
action, nor is his right to prosecute bis action sus- 
pended until the offender is brought to justice, 
Abhuii Kawhek r, Muhammad Meba 

[I. L. R., 4 Mad., 410 

395. Suit to recover damages 

for detention of goods —Eismissa I of criminal 
charge for talcing same goods. — The circumstance 
that the plaintiff preferred a criminal charge against ' 

. the defendant for the taldug of his goods, which 
charge was dismissed, does not prevent the plaintiff 
from afterwards suing in the Civil Court to recover 
damages for the tailing or detention of the goods,^ 
notwithstanding the Criminal Court may have juris- 
diction upon a conviction to impose a fine and award 
it to the protector as cempensation. EoorA Bewa v. 
Ramcoomab Saedyai. 

[Marsb., 248: 2 Hay, 13 

Adeam V, Hhsbhdlttb , . 2 H. W., 58 

896. Suit for fine realized after 

imprisonment in default of payment— 7»n- 
prisonment — Fine.— An accused person was punished 
by the Magistrate both with imprisonment and fine 


EIGHT OF SUIT — continued, 

^ 71. TORTS — concludeit, 

and was sentenced in default of payment of fine to a 
further imprisonmeut. After the accused had nnder- 
gone_ both .the principal punishment and additional 
imprisonment, he was released, and the fiue realized 
from him. Held that a suit by him to recover the 
amount of the fine was not maintainable ; the addi- 
tional imprisonment not being in lieu of the fine, 
but as a piinishmeut for non-payment of it. Mau- 
ooiBAH V. Ghnes - . . .3 Agra, 390 

72. WITNESS. 

■ 397. — Cause of action— Sjfff for 

expenses of witness in civil case.--TSo suit will lie 
for the expenses of a witness. De Saeak v. 
Hheish Chhndeb Biswas 

[5 W. R„ S. C. C. Ref., 6 

398. — Suit for dama- 

ges caused by false statement of svifness in a suit. 
— No action will lie against a witness for mating a 
false statement in the course of a jurticinl proceeding. 
CfllDAMBAEA V. ThIBHMAKI 

[L Ii. R., 10 Mad., 87 

399. Slander - Pri- 

vilege of witness — Slander siftered by witness whilst 
under examination in a judicial proceeding .- — A 
witness In a Co-irt of justice is absolutely "privileged 
as to anything he may say as a witness having refer- 
ence to the enquiry on which he is called as a witness. 
The plaintiff sued* to recover damages for slander, the 
statement complained of being alleged in the plaint to 
have been made by the defendant while being ex- 
amined as a witness during the hearing of a case before 
a Magistrate. It was found, that the statement was. 
made in answer to questions put to the defendant 
as a witness and allow'ed'by the Court as relevant to 
the case. The plaintiff alleged that the statement was 
made maliciouslv, that the defendant bore him a 
grudge, and that it was to give vent to that grudge, 
and tii injure his reputation that the statement was 
made. Held that the plaint disclosed no cause of 
action, and that the suit bad been properly dismissed. 
Bhikhmbeb -Singh <d.' Bechauam Sirkae. Bhi- • 
KHMBER Singh v, Goti Keisto Das 

[I. Ii. R., 15 Gale., 264 

400. Eefamaiion — 

Verbal absise — Special damage — Witness — Privi- 
lege. — The plaintiff was cited as a witness by one S 
in a suit instituted hy him against defendant. After 
plaintiff’s evidence had been concluded, in which he 
stated that there was no enmity between him and 
defendant, the defendant was examined by tbe Court, 
and stated that there was enmity between him and 
plaintiff, and on the Court inquiring to know what 
was the cause of enmity, defendant used words con- 
veying the meaning that plaintiff’s descent was ille- 
gitimate. In a suit for slander instituted by the 
plaintiff, — Held by Bkodhhrst, J., that under the 
circmnstaiices, the statement complained o| was made 
by defendant while deposing in the witness-box, and 
was therefore absolutely privileged. Per Mahmood, 
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EIGHT OF BUIT-ooncMed 

72 WITNESS-conrltided 
J {conira) that tho question whether or not the 
statement complained of was made by defendant in 
course of his deposition or after it was fin shed and 
when he was i o longer m the witness box had not 


iiiiciiuus oei reeu wuriis aciiouaoie per se and wonU 
reqninns: proof of special or actual damage is not 
applicable to this conntry either bj reason of any 
statutory provis on or by any uniform conrse of dect 
Sion sufficient to establish snch distinctions as part of 
the common law of Hritish Inda that whilst the 
Fnglishlaw of defamation recognizes no distinction 
between defamation as snch and personal insnU m 
civil liability the law of Bnt sh India rccogiiies 
personal insnlt conrejed by abnsive language as bc 
tionable pir *e witbonfc proof of special or actnal 
damage that such abnsive and insulting I nguage 
nnless exenaed or protected hy any other rale of law, 
IS in itself a anbstant vc cause of action and a cinl 


defe dant is not absolutely pn% leged and protected 
by reason of the office or occasion cn which be em 
ployed snch language, he renders himsilf snbjcct to 
a cinl liability for damages irrespective of any plea 
of jQstifl ation based opon proving the troth of the 
statements contained in the abusive and insnlti g 
language complained of that tbe rule of t^nghah law 
as to the pnnle^e or projection of a witness in regard 
to defamatory statements made in the witness hot is 
based upon a public pol cy wl ich u equally apph 
cable to insulting and abusive Jancua e used by sach 


phrase , and that even wi ere such statements have no 
reference to the inquiry, the defendant may prove 
the absence cf roahee and that they were made m 
mod fa th fer the publ c good Dawaw v 

lJA^tpSI^Ga I B., 10AII^4S5 


^o^l a witnessliableto be prosecuted for defamation 
for whit he says in the witness box wUac under 
exammation 

Ste Cases rvera DBTAlcATiO’r 


BIGHT OF continnecf 

See Injuuction — bpzcut Casi-b — On. 
BTRTICTIOlf on IkJUBI TO HiontB or 
PnoPEnTT— Rtoni OF Wat 

[9 E !„ n , 328 
I I. E, 10 Bom, 300 
I. li E , 24 Bom , 188 
^e« Laud Acquisition Act, i870 sb 1C 
AFD17 SW E,27 

[e B I,. E., Ap , 47 
See PossEssion Obdki op Cbiuiitai, 
CouBT A9 TO— Disputes ab to Riont 
OP Wat Watzb etc 

[2B L E., Ap,0 
2 W E Cr , 04 
I I, E.. 6 Calc , 104 
1. 1*. E., 4 Mod , 121 
I. Xt. E., 7 IrladL, 40 
14 "W B , Cr , 28 
2 0 TV If, 670 
See Cases ujvdfb Duescbiptiov— Fabf* 
mebts— R ionx op Wat 


See PiOBT OF Sun— E asehptts 

[t Iv E. 0 All , 434 

!• — — — — Creation of right of way— 
t^eer — Adtertt poeiteeton — A rigl t £ wsy need 
not have its enpn m an exprisigmnt but maybe 
established by continued user for a certain period 
constitntiDg adverse possession Ram OuaoADots 
9 OoBTvii Cdutdeb Doss 16 W E., 284 

2 Uter — Cuilom — 

Proof of rtffht of tray— A right of way may Ic 
created either by grant or by immem rial cnifom or 
by necessity and it » necess ry for a party leel ng 
to establub a right of this Lind to j rove its existence 
and that it s ancient and has been exercised wit! out 
lotcimption The deteraination of the <x ttenceof 
the right u a question depending on tho eviderce in 
each cave the nght being inferred from the evidence 
IxiAUnuBBreBrcuu V BUEODrALPAU 

tl4 TV E , 180 

Sataxgupa T isbasapa r RaSTAVapa Dasapa 

(10 Bom. 390 

Proof of well eitabl iheil and fixed nier wi 1 he 
sufficient jlnrowAw CnenuEE Cnownnsr r 
KnoslL 7 TV E.. 271 

3 Veer — Pretertp 

itre n^hi— Proof of of r-op — In order to 

establish a right of way the penon claiming must 
prove uniiitcmiptpd user for a certai i length of time, 


EIGHT OF WAY 

See Acquhscetce 

(IB L.E^ A C*S13 
See Cases utdeb Depamatiow 
V Easemett 

[LI..B^18 Bom-, 382 
I.L.E.,26 CaIc«3U 
I.B.B.,22Bom., 525 
FSIOPPEi — EstOPm BT JCIK>«E^ 
[I.I..B.,4Cale„ 092 


property ey, a genera! right to the protniscoo-js 
use of a whole prepay for tb<* purpose of dnnug 
cattle over it. Jot Dooeoa Do sta r JcoorassTB 
Pot 15 we., 205 

IlrrBA Lall Kooxb e Kooib 

(15 W E„401 

^ — — XTeer — Prttm^p 

hem fren lorff uter —Quart— a Coui^ to 
infer from useralaoe that a rigV cf wa» has l«a 
12 * 2 


TOL. TV 
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conferred by the owner of the land npon the person 
exercising the user, unless that user has extended 
over a period as long as that which the law would 
allow to the owner for bringing an action of eject- 
ment if absolutely excluded from possession P Mo- 
HIM ChXTNDEB CH0OKEEBtrTTY v. ChTTNDEE ChURN 

Gooho 10 W. B., 452 

5. Vser — Actual user 

within Uoo years — Limitation Act, 1871, s. 27. — In 
a suit to establish a right of way, it is not sufficient 
for a plaintiff to prove user for twenty years which 
ended more than two years next before the institution 
of the suit ; he must show exercise of the right by 
actual user within such period of two years. Gopeb 
Chaud Setia V. Bhoobun Mohdn Sen 

[23 W. B., 401 

6. Sufferance. — A right 

of w'ay by sufferance over another’s land cannot 
create a permanent right. Ashootosh Chticeer- 
BUTTY V. Tektoo Hobdab . W. R., 1864, 293 

Futteh Ali V. Asgnb Abi . . 17 W. B., 11 

7. Permitting cattle to 

pass over ground "between milage and public road. 

- — The owner of a piece of land between a village and 
the public road, who allow's his neighbour’s cows to 
pass over it on the way to pasture, does not thereby 
create a right of easement over the land so as to 
deprive it of all value by rendering its cultivation 
impossible. Goobooohusn Goon v. Gunoagobini) 
Chatteejee .... 8 W. B., 269 

" 8. ■ — — — — — User — Evidence of 

right of way. — User during previous'owuership is no 
evidence of a right of way which relates to the land 
of another, ObhoyChitkn Dutt v. Nobin Chtjndee 
Dutt . . . . .10 W. B., 298 

9. — — User. — The finding 

that a right of way had been " formerly ” exercised is 
not a sufficient finding to indicate the length of time 
for which the right had been exercised, and is there- 
fore insufficient to prove a right of user. Krishna 
Chandea Chttckeebutty V. Krishna Chandra 
Banik . . . 3 B. L. B., A. C., 211 

S. C. Kristo Chdnder Chhckehbtjtty v. Keisto 
' Buenic , . .12 W. R., 76 

10. Claim of right of 

wag under contract. — A party who claims, under a 
contract, the re-opening of a way, is not required by 
Act IX of 1871, s. 27, to prove user for twenty 
years. Kabbaeam Dhhe t). Jooghb Kishoee Sue- 
MAH 23 W. B., 290 

11. Use limited to 

season of year. — A right of way may be created by use 
continued for many successive years, even though the 
use is limited to one particular season of the year 
alone. Oomye Shah v. Rhmzan Abi 

[10 W. B., 363 

12. ; ; Pathway over 

waste land — Discontinuance during rainy season . — 
A right of user over a pathway may be established, 
notwithstanding that the path passes over waste land. 
A temporary interruption, such as during the rainy 


BIGHT OF W AY — continued. 

season, cannot affect a right of user. Mahomed 
Anshe V. Seeatoobbah . . 22 W. B., 340 

~ — User — Pasement 
— Existence of other access to road.— Time and user 
create a right of easement over the property of 
others. A’s light of way over JS’s homestead is not 
affected b}' the fact of there being another pathway 
by which access to the main road may be obtained by 
A. Sham Bagdee v. Fhkeer Chand Bagdee 

[6 W. B., 222 

14. Right of user — 

Existence of other access to premises , — A plaintiff’s 
right of user of a pathway to certain premises cannot 
be affected by the existence of another path by wliieh 
he may obtain access to the same premises. Mo- 
roondonath Bhadoory V. Shib Chundek Bha- 
DOOEY .... 22 W. B,, 302 

15. Easement — Li- 

mitation Act (XP of 1877J, s, 26 — User as of 
right — Prescriptive right . — For t he purpose of 
acquiring a right of way or other easement under 
s. 26 of the Limitation Act, it is not necessary 
that the enjoyment of the casement should be known 
to the servient owner. In this respect there is a 
difference between the acquisition of such rights 
under that Act and their acquisition under the Eng- 
lish Frnscription Act. Aezan v. Rakhab Chhndee 
Roy Chowdhry . . I. L. B,, 10 Calc., 214 

16. 1 User of twenty 

years to support servitude — Extent and mode of 
user — Calcutta Municipal Act ("Beng. Act IV of 
1876 ). — As establishing his right of way over the 
defendant’s passage, the plaintiff relied upon a user 
of it, several times in the year, for twenty years 
prior to the defendant’s interruption of it, by mehters 
for the purpose of removing the contents of a cess- 
pool connected with a privy belonging to the plain- 
tiffs’ house. The facts indicated by way of limit to 
the user of the passage only showed that it must be 
a reasonable user for the above purj)ose. There was 
no agreement specifying times or occasions of access, 
and the inference was that, if the plaintiffs had 
thought fit to us ethe passage more' frequently than 
they did, they were at liberty to do so. In and after 
1876, instead of the plaintiffs’ mehters, those em- 
ployed by the Municipality came and went upon the 
passage, not at distant intervals, but daily, the plain- 
tiffs under bye-laws, in conformity with Bengal Act 
IV of 1876, being bound to give them access, and the 
system being to clean the place daily. Held that 
the above was neither a discontinuance’by the plain- 
tiffs of their user nor an aggravation of the servitude. . 
Also that, although a servitude gained for one pur- 
pose cannot be used for another, the purposes before 
and after 1876 being identical, the user proved prior 
to that year supported a right in the plaintiffs to use 
the passage for giving aceess to the servants of the 
Municipality for the above purpose at reasonable 
and convenient times. Jadbbab Mubbiok v. Gopab- 
CHANDEA Mheeeji . I. L. R., 13 CbIc., 136 

S. C. Jhdoo Labb Mhbliok v. Gopahb Chtjndee 
Mookeejee . . . L. B., 13 I. A., 77 
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SIGHT OF -WAY-con^tnaei 
Affirming the decision of the High Court, Calcutta, 
which held that, where a right of way for a particu* 
lar purpose is proved to have existed for upwards of 
twenty y ears the Court is not bound to confine the 
right to the precise number of times in the year that 
it has been exercised, but may construe it as a right to 
use the road at all convenient times for the paitica« 
lar purpose Gopal Chtjbdeb AIukeejee » Jviioo 
IrAXl MriLICE 

[I L ll,0 Calc, 778; 13 0. L B,14e 

17 Proof of right of way— E»». 

dence — Particulav route — In a suit for decla 
ration of a right of way over the Ian \ of another. 


SnaEACHARJl I ^AIDOHATH SBAL 

[SB L R, Ap,U8 

18. — I Nature of right of way — 

A right of way ig ordinarily a rigl t of passi g, 
and not a general right to pass from one point to 
another point OoiucK CBcycER Chowmbv t 
Iabinsk Chcrn CaccKBanniTT 4^ R,4& 

19 — Mode of exercising right of 

way— Indirect way —If a person has a right 
of way from one place to another over a particular 
line, he cannot he compelled to use a different and 
substituted way But where the right is simply to 


^ I • . 

20 Eight acquired by pur- 

chaser of house — i he purchaser of a bouse 
acquires the tight to the use of a way to a road which 
has been enjoyed with the house by tbc vendor. If it 
IS not merely a right to a way o£ necessity, but a 
particular tight over a defined path Ndbsbk 
CATmUBU 'B'olxcb c BuooBrB CUCBDaH >S-DBPn'l» 

[15 W B,526 

21 General right of way— 

Sijil of thoroughfare for jiroeesetoH* —A general 
right of thoroughfare includes a nght of way for 
marriage or other proccisiors of the like nature unless 
at the time of the first inception of the nght it wis 
re tncted to a right of passage and such processions 
were interdicted V‘AJ Masics Sikoh t I utiok 
Mabick Boss ^ . . IB'W'. B,46 

22 — Etght to carry war- 

rioye and funeral procesztons — A general nght 
of way was held under the cirumstances to mcludo 
a ngbt to carry marriage and funeral processio s 
LoKEBATU GoSSAUEE C MoNilOUAB UO 88 AMSB 

[20 W B,, 203 

23 Bight to freedom from 

obstruction— OipneresAip oftoxl—h. person who 

> * * n 

e 

« ‘ it 

g 


BIGHT OF WAY-conbatted 
fMjttC ad calun TooiSEEliOBBr Debeb t JoOESn 
Cbokdbe shada . 10IiE,425 

24 Eoad used only by parti- 

cular section 

Where there is , ' 

IS enjoyed only 

inatiity, the roat ■ 

HER Bhuxtaohaejeb i Mohee Rau Doss 

[25 W R,233 
~ - Continuous user — Discontf 

nuance — £iimttaitg„ right of way over the land 

of aimther mutt bg j^gpj constant use Hmil 
DA8 NaUDI 1 Duit 

[BB L E,Ap ee.UW E.,79 

28 Bnmoveable property— 

Spect/e RtUef Act (I of 1S77) z A right 
of way 18 not “immoveable property” within the 
meaning of s 9 of the Specific Belief Act SfAY- 
OAijiAsx Jewanbau I L B„ 23 Bom,, 673 

27 Obstruction to right of 

Wfty — Vttr — Suit by members of a joint family to 
enforce then tight to a pathway through a dcor 
(which had been blocked up) leodiog toa j int tba 
koorbari S.eld that this was not a case in which 
the plaivtiffs claimed the right of user, but only 


Chowkbst X Ndm> L*ii CnowDuny 

[10 W, B , 277 

28 Substitution of new "way 

for old one — ITon Kjer— <ita»doBment of 


29 Lobs ofrightofway— 

gutshmznt of tight in land — The rclmquishmcut of 
all iighta and interests in land cxcbangcd does not 
necessarily involve loss of right of way over the 
land Kaiee Kishore Bor r Deev Dtal Sei?? 

[4 W. B., 83 

go. — Closing right of vray—Sui 

■stitution of anctAer iray— The owner of the land 
over which there is nght of way by an ancient path- 
way cannot, without the consent of the parties «• 
titl£?d to the right, substitute another path and shut 
up the ancient pathway Tahivebciiubb Cure- 
KEBBUITI r TABIBEECinrBB CnucEBBnrTTr 

[llnA Jur,N 8,6 


centre of the defendant’s oart was granted to plain 
tiffs predecessor in title on facoidan tennrc. to 
build a daelhngupon. A hut was sccordingly built 
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tliereon. No privy was bnilfc with or attached to the 
hut, the, occupants o£ the hut using the oart, or 
neighbouring oarts, for natural purposes. The 
plaintiff bought the hut, hnoclccd it donm, and pro- 
ceeded to build a substantial dwelling with a privy 
on the site of the old hut. Defendant denied his 
right to build a privy, or to have any right of way 
for sweepers to the said privy when built. Reid 
that the suitable enjoyment of the hut, when it was 
originally built, implied the use of a privy, whenever 
the occup.ants of the hut should think fit to build 
one ; and that therefore the plaintiff was entitled to 
build a privy, and consequeutly also to a w’ay of 
necessity for a sweeper to 'have access to the privy 
when built. 1 he occupants of the old hut had been 
allowed, as a way of necessity, and had always used 
as a means of access to that portion of the site of the 
old hut on which the new privy ivas now being 
built, a path which went in a straight line from the 
gate iu the outer wall of the oart to the front door of 
the hut, and thctice, skirting the hut, to the site of 
tlie new privy. 'I'lio plaintiff now claimed a right of 
■way for his sweeper in a direct line from the outer 
gate to the new privy, thus avoiding the front 
entrance of the house. Reid that, haring regard to 
the class of persons who had lived in the old hut 
(wlio were of low caste), there could have arisen, up 
to the present time, no roasouablc necessitj' for two 
ways to the site in question, and therefore the 
plaintiff was limited to the old way enjoyed by his 
predecessor iu title. Q«<cre AVhether, if the lessees 
had been persons belonging to one of the higher 
castes, it would not be right to take into consideration 
the prejudice entertained by members of such castes 
against being brought into close proximity with 
persons follow'ing the occupation of a sweeper, and, if 
necessary, to modify the general principle of English 
law, which lays down that a grantee is only entitled 
to one way of necessity. Esobai i \ Damodab 
Ibhtaedas . . I. Ir. E., 16 Bom., 552 

32, — Place' dedicated by owner 

of land for convenience of occupiers of ad- 
joining bouses — User of such open space — 
Covenant or grant presumed -Easement — Public 
land — Encroachment — Injunction , — The plaintiff 
and defendant occupied houses situated in the same 
lane and opposite each other. Close to both houses 
was an open space in which a cross bad stood. The 
plaintiff alleged that the said vacant space was 
originally intended for, and had always been used by 
the occupants of his house and the residents in the 
lane in common for, the purposes of recreation, save 
where the cross stood. The cross had been for many 
years visited by Christian worshippers who prayed^ 
and worshipped there. The plaintiff also alleged 
that, in addition to the general use of the open space, 
he and his predecessors in title and the occupants 
of his said house had for more than twenty years 
" used the open space as a footway and a way for 
carriages and other vehicles to approach the said 
house and to stand and be able to turn there. He 
complained that the defendant had wrongfully re- 
moved the cross, and enclosed the greater portion 
of the said open, space, and he prayed for a decla- 


EIGHT OF 'VI A.'Y— continued, 

' ration that ho aud the occupants of his house were 
entitled to the use of the said space for purposes of 
recreation, aud as a footway aud carriageway aud for 
an injunction. The defendant pleaded that the whole 
of the open space formerly belonged to a Portuguese 
religious confraternity who were the fazendars of 
both his property and the plaintiff’s; that this con- 
fnitcrnity had permitted the cross to be erected on 
the land, at which the residents of the houses of the 
plaintiff and defendant and other adjacent houses 
who were then Portuguese used to -assemble and 
worship ; thiit the Portuguese having left the loca- 
lity the cross was removed, and the part of the 
open sjtacc which had been enclosed by the defendant 
had been sold to him by the confraternity in 1887.- 
He denied the use of the space alleged by the 
plaintiff. Reid that the evidence was not sufficient 
to establish that the land in dispute had been dedi- 
cated to the public, but that, on the evi<Ience, the 
Court was justified in presuming, aud ouaht to pre- 
sume, a covenant on the part of the fazendari owners 
of the oart to keep the lane, including the upper 
end of it, open for the use of the owners of the houses 
abutting upon it. Such a covenant should be pre- 
sumed equally in the case of a land-owner giving land 
for building purposes to fazendari tenants in a perpe- 
tual tenure at a fixed rent, aud in the case of a owner 
selling land out and out for building purposes. 
liANOnOEDAS Amthabhai V . Manekiae Goedhan- 
EAS . . . . I. Ii. E., 17 Bom,, 648 

33, Basement of necessity— 

Easements Act (V of 18S2J~Aci I of 1872, s. 114, 
Ulus, (g) — Presumption against plaintiff’ from 
failure to produce his title-deeds , — The plain- 
tiffs were owners of an hotel, and the defendant of 
certain adjacent property. The two properties had 
at one time been united, and at that time the manager 
of the hotel on behalf of the owner used to obtain 
uater for the purposes of the hotel from a certain 
spring by means of a road which ran over land which 
subsequently became the defendant’s. There lyas 
another hut smaller aud much less convenient path 
from the hotel to the spring. The plaintiffs became 
owners of their portion of the property in 1886, and 
the defendant of bis portion in 1888. The plaintiffs 
continued to use the above-mentioned- road through 
the defendant’s property for the purpose of getting 
wsiter from the hotel until 1889, when the defendant 
refused to permit them any longer to use the road. 
The plahitiffs accordingly sued the defendant for a 
declaration of their right of way over the said road, 
but refused to put in evidence the deed under which 
they became owners of the hotel property. Reid 
upon these facts that the plaintiffs were not entitled 
to any right of way over the land in question. Owing 
to the non-production by the plaintiffs of their title- 
deed, it must be presumed as against them that the 
evidence afforded thereby would be unfavourable to 
their claim, and no right of way in favour of the 
plaintiffs could be shown to arise otherw'ise, either as ^ 
an easement of necessity or as an easement the inten- 
tion to grant which might be inferred. Cham 
Surnokar v. Eokouri Chunder Thakoor, I, L, E; 

8 Calc., 956, considered. Majroop Kuar v. Ahul 
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Mossetn 1 L R 6 Calc 394 L R 71 A 240 
^ay V Oxley L R 10 Q R f 560 JPolden f 
Bastard L R 1 Q B 156 Worthtnyton ▼ 
Oitnson 29 L J B 116 Btnchcltfle v Bari 
of Rinnovl SBsng C 25 Mom*\ Edgmgion 
3 Tannt 24 Bar%shtre v Qfubb L R IH Cl D 
Bib a»d Bptiley \ G W R Co LB 26 Ch I) 
434 refened to WirrziER c Shabpe 

[I Ij E . 15 All , 270 

34 Burebase if land 

adjoining purchasei^s land — TFay oj access — Wag 
of necessity — Deed of sale Construction of — A perGon 
purcTiasinfi a plot adjoin ng bis own land and hav ng 
access to the plot through bia land cannot acqidre a 
way oluPcCBs ty overh s vendor’s land of which theplot 
formed a part The fact that if the plot had been 
sold to a third person he would have acquired a way 
of necessity does not aflect the question Where a 
port on of an estate is told a r ght of way leading to 
such port on mav be created by the use of general 
words provided that the c rcumstances exist ng at 
the time of the sale weie such as to jnstify the 
belief that such was the intention of the parties 
"Where the words used in a Marathi deed of sale were 
sarva 1 akk wa lambandh (i e all rghts and 
accompaniments) tlat the words in tl em 
selves apart from the circumstauces at the t me of 
the sale did not include a right of way over tl e 


[I L E , 19 Bom , 797 

:llIGaT TO APPEAE 

See AJJTOCATE 6 B L E , Ap 70 
[14B I 1 .E-, Ap,12 
13 W E , 00 
23 "W E,Cr,14 
See Couyssi 6 B Ii E Ap, 70 

[9B L E,417 
ILK,! Bom , 46 
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EIGHT TO BEGIH 

See Vsvs op Peoop— P osaESSioN anp 
Pboop op Title I I* E, 18 Calc, 201 
[Ii E,17L A,169 
1 GeneroTrule — Tl e rule is that 

the party holding the aftitmative has the npl t to 
' begin at tl e bearing before the High Court liAIx 
MOniJNMULI.tCK c Peabt Chand Mittra 

[lInd.Jur,H B,383 


I EIGHT TO BEGm-eoa/inuerf 

i 2 Practice— Suit* under Civil 

Troeedttre L ode 18o9 —It was held under the CiViI 
Procedure Code of 1859 that tl e Common Law prac 
tice lu respect of the right to begin ougl t to pre- 
vail in cases under that Act that practice having 
been folio red p to that t me an 1 the Procedure 
Code making no distinction between suits in the na 
tare of Common Law actions and those ui the nature 
of equity suits RmianKMONET Dossee v Bbijo 
Laix Dat Cor, 25 

3 — Small Cause Court references 

— The right to begin in Small Cause Court re- 
ferences 18 genetallv allowed to the plaintiff but in 
one case the counsel for the defendant was allowed to 
begin where the judgment of the Small Cause Court 
was lu favonc of the plantiff Uaban Cbandba 
Mookebjes I Mdndoqopal Mutte Lall 

[13 B L E 142 22 W E , 71 

Tl c r ght to begin is now specially provided for by 
B 1'‘9 of the Civil Procedure Code 1882 

4 Civil Procedure Code, 1877, 
6 n0~St t for mesne profits—Burden of proof 
—It cannot be laid down as a general proposition 
controlling the proMsous of s 179 of the Code of 
Civil Procedure that in a suit for mesne profits 
against persons who have been in possession of the 
land in respect of which the mesne profits are da med 
and who have been sho vu to have no title that the 
burden of proof is upon the defendants LuissvA 
Montm Baisae r Lt7 N7 Beqart Baisak 

[9 C L E, 1 

6 ^u\t for partition — 

RucUtts of joint ^roperi'y —In asuitforpartit on of 
cctU i property and trading businesses tl 0 defen 
da ts wbo res sted tl e suit adm Ued a n cleui of 

It (. 


plai tiff was entitled to begin lanoRE Ivatb 
l«EoQr t Pbeji CnANP liEOor 7 O I*.E, 274 


7 — AppUealion for 

renew— Order to shorn cause —Upon tbo hearing of 
an applicat ou for review of judgment uponwh chan 


8 — Bearing of ease 

on pretitninarg «**«e — At the bearing of a case on a 
preliminary issue the defendant by whom the itstte 
waa raised was held to have the nght to begin 
FATUABAI r AISRABAI L Xi E, 12 Boox, 454 
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t BIGHT TO USE OF WATEE-eon/intterf 
be acquired m regard to tie water of the ramMl 
But surface water not flowing i » a stream and tot 
pennanently collected in a poi ], tant, or otherwise m 
not a subject of easement bj prescription, thoagh 
It Dia> be the subject of an express grant or cm* 
tract (3) It IS the natural right of every ownt» of 
land to collect or dispose of all water on the surface 
which does not pass m a defined chaum-l, (4) Bi 
panan owners are enttled to use and consume ihe 
water of the stream for drmkii g and household pnr 
poses, for watering their cattle, for irfigsting then 


and (ju) that it does not dei.troy or render useless o 
materiallj d mu isb or affect the applicatio « of the 
watci by infetior iiparian owners in the exctcse 
either of ® *■'' — -K*-* of tase 

meat if an to ascet* 

tarn when e, sooice 

aud lei ( crsfAu v 

Bahasami 4. -L 4.. , Mad , 16 


RIGHT TO USE OF WATEB^onhnnid 
natural watenconrst which was found to interfere 
With the natural drainage o£ the surplus rain water 
of the adjacent lands of the plaintiffs and where the 
lower Cfeurt bad ordered that the data he altogether 


bow far the erection of the dam interfered with tho 
plaintiffs tight Abdui Hakxji d OnjfEsH Dptt 
[I L B , 12 Calc , 823 

13 — -Obstruction to flow of water 

— Erection of bund to tiop Jtov of icater — tiTherc 
Water flows lu its natural course from somewhere 
outside -i’s Ian I through it and onwards to other 
people’s lane, A is not entitled to stop the flow by 
an embankment across it unless he can mate out 
tome special right to do to Such co irse is a paxt of 
the natural condition of the land, and the flow of the 
water over it, when it occurs, is a natural incident 
CarsiBOo SiWH r Mfiitcs Khtbot tiiMEo 

[18 W R,e25 


• Watercourse— ‘ 


14 Claim to erect 

lund eutlinp of iiaier from neiphhounny lands — 


ot s 7 ot tuu £,aseuieu(s uI 

proprietor has a right to a reasonable use of the 
water as it passes his land, hut, m the absence of 
some special c istom, he has no tight to dam it back, 
or exhaust it so as to deprive other riparian owners 
of like use 11 hat would eonstitutesn uareasoonble 
diveramu of Water such as to distuib the uso of the 
liwcf riparian owneis Is a q estion of fact which 
the Legxsliturc has given a Afamlatclar jurisdiction 
to decide hABATAir Habx Devas r Kesbat 
Shitbaji Dbyal I. !» R , 23 Bom , 606 

^ 10 — - Proprietor of uvater-courue. 

Bight of— Pfoo/’ o/ ner by other peis<ms— The 
ptopnetof of a pyue has a nght to allow or to deny 
the use o! water flowing through it to other persons 
unless they have also a clearly defined right enabling 


.fegal right to do to by user HESnASOBD bAfiOO f 

KnPBEEBOoiossA 15 W R » 618 


Ub V/ , lU Aid 

16, — Infnngemetit of right to 
weter— 8 bi< to remove obitruetion and for dam 
ayes — Cause of acUoii — ]o s suit to rompet flHtti* 
dant to remove an embankment recently constructed 
oa his own land, on the allegation that it infringed 
plamtifTs right of imgatioa by n eertato channel. 


[14 W B , 

H Right to discharge water on 

to another’s land on lower level~Drai»<^^f 
— There is no reasoa why the proprietor of land on a 
1 1 V ij TTmse of kee^ng 

re the water 
mg land on a 
4 bAnoo 
l^sWW.B., 287 
IS. Laftneni—En 


cree, there must have been some actual intrin^tmtut 
of ins right hy the defendant and not merely lome 
act whereby, as it were, that right was denied or 
questioned SnAiiA Chubb Chattehjee e 

HATH lANEBTEB . , H W B*» « 


Cauee of action 

Id order to maintaia an action upon an infringe 


17, 


— m orucr 10 niaiuiaia an aciioa uixn* luu- 'o- 
Dent of a right (as where an obstruction is made to 
, natural ^w of water) it is not necessary to *how 
hat there has been any subsequent injury consequent 
a saeh infringement Bam CHAjro CnrcKEEU^^T 

. Stmeuu CnA>'t) Chose 23 "W. 

Water fromtank 


-Onus jirobandt -IVhcre a plaintiff al?r^ Ihst,. 
ibscqucnt to his purchase of a tank, at a period spe' 
ificd. defendants had commenced to take water from 
and lad oFcneJ a channel for the thschar(s,e of the 
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SIGBH? TO TJSS OF WATEE — continued. 


EIGHT TO USE OF WATEE— coj!cZ«^e<?. 


vrater, — Seld tliat the ontts lay tjn the plaintiS to 
prove the assertion pu the part o£ the defendants of 
any new right. BtTSGrSHEE Dhtte Thakoo® r. 
KHErruEstONEE Deeia . . 11 W. E., 15 

19. ’Right to raise 

embankment to diminish flow of icaier into reservoir. > 
— ^^Vhere parties by agreement in a bntwarra re- i 
stricted their rights by the condition that one of their | 
nnmber was to have fnll nse of the water in a reser- j 
voir, the others were held not to be at liberty to set \ 
np, even on their own lands, an embankment round | 
the reservoir so as to diminish materially the flow of . 
water into it, Gon® Sahot sis&h r. Sheo Sahot j 
SrsGH 15 W. E., 94 | 

20. R r ecii o n of i 

hiind to keep water in reservoir. — Water falling on | 
ui’s land and collected in a reservoir there, nsed to 1 
flow on to B’s land. Reid that R had^ no right to ; 
the nse of the water, and that A was entitled to { 
erect nn his o^vn land a bund to prevent the water j 
flowing on to B’s land. BinrsEE Sahoo a. Kaeee ! 
Peeshad . ' . . . . ISW. E., 414 i 

21. — Eight of owner of two pro- j 

perties — Dispersion of rain-water. — The owner of j 
two properties may conduct through troughs the j 
rain-water accumulating on one property over a | 
water-course to the other property before it reaches i 
another water-course into which the rain-water, *'1 
unless diverted, would naturally flow. RAirEtTraTK | 
Eeogee r. Phooe Sek&h . W, E., 1864, 147 j 

22. Cessation to make nse of 

water — Retooafion of permission. — Where a party 
who bad enjpyed the permissive use of the water of 

a tank does not use it for four years from the date . 
of its further excavation, tbe permission maj* be 
taken to he revoked. Gooboo Cm. unit Soor v. Sree 
Chtteii Ghose . . . . 15 "W. E., 308 

23. — — Eight to discharge rainfall 

overland — Abandonment of right.- — Exposition of 
the right of discharging the rainfall on one’s land 

> through a water-course over another’s, and of the | 
abandonment of such right. Khexxu® Nath Ghose 
r. Peosusso Ghose . . .7 W. E.. 498 

24. . Abandonment of right do 

water — Construction of new waterway . — Where a 
party suing for the use of a waterway was found to 
have allowed it to he filled np without objection, and 
another of the same description to be constructed, ' 
which he had nsed for a year or two, he was held to 
have abandoned bis right of user to the former water- 
way. JUGUTBUEDHOO CHTjCKEEBTTTTT r. JUGUT 

Chuedee Chowtjhet . . .12 W. E., 519 

25. Irrigation channels — 

Foicer of Collector to regulate water-supplg.— In 
a suit between raiyats holding bmds under Govern- 
ment, in which the Collector of the district was 
joined ns second defendant, it appeared that the 
first defendant, in pursuance of an order of the Sub- 
Collector, made on a petition preferred by him, had 
•opened a new irrigation channel, thereby materially 
diminishing tbe Mipply of water necessary’ for the , 
cnltivation of the plaintiffs land and causing damage i 


to him. The lower Court passed a decree for damage 
and issued an injunction directing that the channd 
he closed. Reid that the order of the Sub-Collector 
was in excess of his powers. Eamchaedba t. 
Xaeataeasavii . . I, D. E., 16 Mad., 333 

26. "Water rights for irrigation 

where a stream flows thrc-Tigh separate es- 
tates — Relatire righi.sof upper and lotoer proprie- 
tors on the hanks to the v.se of the water — Issues 
not raiflng actual riphts.— Rsvp-xiws owner, where 
a stream flows in a channel down from a property 
higher up, is entitled to the flow of water without 
interruption, and without substantial diminution 
caused by tbe ni>per proprietor, who may for legiti- 
mate purposes nithdraw so much only of the water 
as will not materially lessen the downward flow on to 
his neighbour’s land. In this suit the upper proprie- 
tor claimedTthe rightlo dam np a stream on his own 
estate, and 'to impound so much of its water as he 
might find convenient for irrigation, leaving only the 
surplus, if any, for the nse of the proprietors below. 
He has no such right, in the absence of a right ob- 
tained by him in virtue of contract with the lower 
proprietors, or acquired by him as a consequence of 
prescriptive nse. His common law right is to take 
for the purpose of irrigation so much water only as 
can be abstracted without materially diminishing 
what is to be allowed to descend. What qnanfeity of 
water can be abstracted and nsed nnthout infringing 
that essential condition, most, in all cases, be a ques- 
tion of tbe circumstances depending mainly upon the 
size of the stream and the proportion which the water 
taken bears to its entire volume. In this suit, the 
upper proprietor’s claim having been put too high, 
the real question as to the proportion of h'is share £ad 
been omitted. Iso issue had raised it, and no evidence 
had been given to determine it approximately. The 
Court of first instance and the first Appellate Court 
had attempted to decree what they considered would 
he the just proportion, bnt the High Court had 
rightly pointed out that there had been no materials 
before the Gonrts upon which a right to a more li- 
mited kind than that which had been in excess claimed 
could be decreed to the upper proprietor; and the suit 
had been rightly dismissed. Debi Pebshab Siegh 
c. JoxEATH Siegh . I. Ii. E., 24 Calc., 865 

n:i.E.,24I. A., 60 
1 C. W. 3Sr., 401 

EIOTmG. 

See Chabge—Forji or Chaege — SPEC iAii 
Cases— Eiotieg - 9 W. E.', Cr., 33 
-CB. H. E., Sup. "VoL, 750 
L L. E., 21 Calc., 827, 955 
3 G. W. 37., 005 
I. Ii. E., 26 Calc., 630 

See Chabge to Jhbt — SpeciaIi Cases 
— Biotieg . I. L. B., 21 Calc., 956 

See Jhbisdictioe op CEnnEAu Court— 
OPPEECE COinUTTED OEBT PAETLT lE 

oee Disxeict — Abetueet: - 

{XL.E., 19 Bom., 105 
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mOTINQ— conft««etf. 

See Maoistbate, JuRisoicrriov os— 

rojisfiTiiBVT TO Ssssioxa Corat.i 

[1, 1.. R, 24 Gale,, 420 

See Cases tjkdeb Sbntknce— CcuTOA' 

TIYB SElTCEirCES 
See Seyienop—Geskbai, Cases 

[8 W. R, Cr.» a 
la W.R, Cr,.7a 

'See Cases tjkdeb Uniaan'ytil Ababhuiy. 

Counter*charges of— 

See CBiumi. Fbocebbikob. 

Cl. L. R, 20 Calc., 037 

— Giving provocation with tutont 

"to commit — 

6«e Feiial Code, b, 163 

[1. L. R,18 Bom, 768 

1. HequiBitOB for offonce- Penal 

Codft «« ^47, 4Sd — Common o4j<cC— It is necessary 
iiefore persons can be convicted of noting, etc , umici 
8s 447 and 453 of tbo .Penal Code, to ascertain 
■clearly that they haio taken such a share m tho 
transaction as %\ill hnng them within the ciimlnal 


V^..^A... I , , , 

2 , Suddea quarrel— /or 

lawful puttee , — If « nnmbcrof persons as*e«*Mo<l 
for any lawful purpose suddenly quarrel with 
an Intruder without any previous lutcntlon or design, 
they do sot commit ** not” m the legal sense of the 

KoOBOL HOBBEIK alias ^^AnEED Jav t>. 
FABSE-TosyEBEE . , 24 W, It , Cr., 26 

3, Proof of oCfenco— Fsflal Code, 

t 156 — ilana^er of itidigo /ae/«fy.— In order tiT 

I ’ e _ 


believe that ariot wu likely toljc comtnUU-d Brae 
r. Qczes Empbess Z. I<. R, 13 Calc , 558 

4, Penal Code,» JSS 

— Zamindar^eltalthlj /. — A zamindsrougljtnot 
mode liable under s 155 of the Penal C<*Je for 
& sudden and UBprcniedjtatednot,whvhtbfre wu no 
reason to mfer he could hare antuapated or thought 
likely to happen- Qczrjr r IlrEJrxTK Bor 

taW-EUCr., 04 

6.' — -Penal Code, tt S5f, 

155, 157 — Eaploptren* o/pertont toeotnm\t ruAor 
k'Ad mnlarfnl ateem^ly — hon rttvieal partner . — 
To cc3ftitu‘e an eSecce under s 157 of the I't--al 
Co3e,itmurtbeF*oTed that the aeoswid Las hired, o- 
cssgsgedjorasf'oredcthee i<*K)aAfo'lheir'rjo*»of 
aa n^vrful a»fmily, and A i* net r35>i^ toslyTr 
tiai HS3» cf the a«u**^d’s ssrsnts hare hwa takas 
fcumadiitrjetvrh'resynlaTea'will iny'-au *itra»4*T 
aj and had h**^ in Idi «3uC»» vjn> l£ 2 >« 

hefsre the rk* was pe^petniri, A cuv^-v****! 


RIOTING — et hIinhs 1. 

partner or sharir, who has tuVuv iio «dUe part In 
tlio iHaiwgonent of thoestati, ciutnot, llti' n tisilmt 
sinnr, he convletul vuwht $» J5l nnd IfiR of tho 
Final Code ly run mahru 0\* Uauha Nai» 
Ciiowj.m .1 . . Vo. Ji. U.,IIU0 

0 — Aiwml jviutlon .tttn i— / re 

rale light if tie/enre — \\ hori'lnth pinUi* tiri' niimd 
and propvicil to llgld, tl Is Immuli il^l who U the ih.t 
to aitnek, nidm It is shown Ihiit thtii luHy was 
artlMK within tli > hgnl limlU of tin ih hi of j 
dcfincc ly iiii Katek lliiuuKtt 

(1 a, Ji. IJ., 621 

7, Oiroilng olintntoilon to jioi. 

aons wrouBfiiUy rtlnttaliiint; /'ooer i>f ,lii 
Gittttf. — Dm liiw ratifirs ^nirinlii r iidllioiis lidinf 


tinmit when no mil is in nrnnr. iioik < I •Innllmi In 
tho selniio if ml mi nlYdiei; nor wtnn noih >iy 
sovcml (Hrsotis d vs 11 loiislllnt'i ri ling Ayony. 
itoVH 0Miiil,A;),U 

0 . Attomting to ntnp wliai 

rlotorn thoug^tt im provonnlou,- In 

tho inso of a verv sirions riot, in nnh r lo slo]> a 
procissioiiwhidi the riot'ri ilUiipprovidnf, Ih'' il las 


ijiaii who violilJi a rule Uw j tint tli‘r‘ wa« m 
I ividoiicc tliat tin prfXisiiori was llli/sl, »n 1 llist, if It 
ww, th< mcusfd wiroWiiid {oI»irik« thi'sfD/ftli*' 
j tnbuiisU tlnrg'd with th" e»f'/ra in tlo Isw, 

AyosrMocB - , 7 7iTtiA„ Ap tllH 

0. Common objr< t -Perrm rm> 

tag am»l ritA tllrki on jairp »* to f^ht~ Afftf, 
— IwO jurlW vs'f'TP fvirh-w*! it A An/. ()i * J'srtr 
fonsifbd of not )r»s tUn five tn-rifrn, wUj vine «IJ 
found to have tum ni*nii))*i\ U,ei)m ii ihef,d* 
width W,k J isce, aud it was also I'm d lla* tl.*-/, as 
well as th^r mtyfnmU, mine nr.i*d *}*’» 
prejrtnd to fi/hl, and <^4 f/h' UeU V y V */ 
wef*"ii</ i’HjjfOp'Tly rv/’iilrtiA t.1 /r/i /, Il-*V nro' 
^i/ti sAsi At t ’ *^r opyr^n"!. 7?-* ''W 
party <rl/ «r»nt*d rf f/ur y^ur % It was u-A 
irrAd wltat e>»\if*. tl.fl l*d I j »-J<j th*- f'*'. 

party. The C/l* Uf n n y. V fV». 
JteliXiaXfthrjvine uf.yr/Ali'r i. rV/ ijv 

JJe>d aho that, had lie' i/h* err rr.d 1 j ay-' x 
pU<:«, ii p-S.ht tare hw-u 1>M ti*.-* l'-> 
ojjn* *4 tffh yt^m was io or •* a* vP'vf. 
Qrxzy r Kczpfx . 6 5iv^ 

10.. ■ ■■ ■ .■ .. OnlETrfal MtausVIy-feMf 
Code, e. Ji-i—Prvet'e? tmyan —A rjtfr'o^^r 
harrr h**V r»»aV5 wili t*. t yener^rr 

ri «e-ta2a rirtr la-d, Cx Jx.'ir* 'f. *-}yal 

f-ast-d c«rts-s j«TW-s lad ci-ay'i-y trn *s®*d 
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DIGEST OF CASES. 
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"RIOTING— contaiucd. 

tlicreupou, and that llio accused had boon justifiod ia 
I'Qsistiup tho trespass by force. Inasmuch, however, 
ns he considered the accused had exceeded their right 
of private defence of their property, ho convicted 
them of rioting under s, 148 of the Penal Code. 
JTcW that, on the findings of tho .Tudge, the .con- 
viction could not ho supported, innsmuclv as on such 
findings tho persons convicted were not members of an 
unlawful assembly. Ik Tun ^tATTnu or ICAi.i.r.i; 
Munm!: . . . . 10 C. L. B., 278 

11, Torclhly r^eUinp 

yoasesuon of entile seized , for trespass —Penal 
Code, s. 147 — Act III of ISoT, s.ll. — Theprifonors 
having been part of an nssem}>]3' of more than five 
persous, whose common object, ns apparent from their 
nets, was, by means of criminal force, to recover 
possession of their cattle sei?.cd for trespass (whether 
jwopcrly pounded or not), and who made use of such 

• force and tool: away their cattle, were held guilty of 
rioting, and liable to conviction under s. 147 of the 
Penal Code, and not under s. 11, Act III of 1837. 
Quki-.n V. IloKOo SnriKJi .W. B., 1864, Cr., 21 

12. Penal Code (Ael 

XLV of 1S60J, SS-. 141 and 147. — A party of persons 
consisting of Fonic five pcadns and a number of 
coolies sufiicient for the work to he done, went to 
a spot on a river flowing through tho lands of M, 
for the purpose of either repairing or erecting a 
bund acvcBs it to casisc the water to flow domi a 
channel on tho lands of their master T. The river at 
the time was almost dry, and the party did not go 
armed. ready' to fight or use force, and they did not 
during the subsequent occurrence use force. Having 
arrived at tho spot about 10 A.M., they proceeded to 
work at the bund until tho afternoon. At about 
4' r.M. a body of men, consisting of about 1 ,200 in all, 
many of them armed with lathics and Iicadcd by the 
prisouors, who were servants of M, which had been 
seen collecting together during the day, proceeded to 
tho spot, aud about 25 or SO of them attacked T’b 

. men, some five of whom were more or less severely 
wounded with the lathies. The occurrence resulted 
in the conviction of some of ill's servants for rioting 
under s. 147 of the Penal Code. M’s people wholly 
denied any inght on the part of T to cousti'uct or 
repair the bund, and had previously' denied the 
existence of such right, and refused permission to 2’ to 
exercise it. It w'as contended that the assembly of 
31’s people was not an “ unlawful assembly;” that 
the interference by T’s people with the channel of the 
river justified them in coming to stop the work, and 
tho show and use of force in compelling them to do so. 
Held that the prisoners had been rightly convicted. 
Queen v. Mitio Sing, 3 IF. 22., Cr., 41; SJianJcer 
Singh V. Btirmah Maliio, 23 ■TP. i2., Cr., 25; and 
Birjoo Singh v. Khuh Ball, 19 TP. 22., Cr., 66, 
referred to and commented on. Gakotjei Lai. Das 
V. Queen-Empeebs . I. L. B,, 16 Calc,, 208 

13. Right of private 

defence of property — Causing grievous hurt in fur- 
therance of common object — Penal Code (Act XLP 
of 1S60J, ss. 97, 99, 147, 149, and 32o.— The ac- 
cused, receiving information that the complainant’s 
party were about to take forcible possession of a plot 


BIOTING— co«2t»«c(?. 

of land which was found by the Court to bo in 
tho po3.scsBion of the accused, collected a largo num- 
ber of men, some i>f whom were armed, and went 
through the village to the hind in question, IVhilc 
they were engaged in ploughing, the complainant’s- 
party came up, some of them being armed, aud inter- 
fered with tho ploughing. A figlit ensued, in tho 
course of which one of tlie complainant’s party was 
grievously wounded aud subsequently died, and two of 
the accused’s party were hurt. Held that, if the 
accused were rightfully in possession of the land and 
found it necessary to protect themselves from aggres- 
sion on tlio part of another body of men, they were 
justified in taking such precautions as they thought 
were required and using sneb force or violence ns 
was necessary to prevent the aggression. Held also 
that under such circumstances they could not rightly 
he held to be members of an unlawful assembly. 
Queen-Empress v. Xarsang Pathnhlai, I. L. 2?., 14 
ITom., 441 Birjoo Singh v. Khuh Ball, 19 TP. 22,, 
Cr., 66 j and Shnnhcr Singh v. Burmah Ifahto, 23 
TP. It., Cr., 25, followed, Ganouri Bal Hass v» 
Queen-Emprcs.t, J. B Jl., 16 Calc., 206, distinguished, 
I’AoitKAunr r. QaEnK-E.MrnESS 

[X li. B,, 24 Calc., 686 

PACHKAttEl r, E-MTEESS . 1 C. W. N., 423 


14. ; Bights of true 

oteners against person in wrongful possession — 
Af'rag, Evidence as to nature of . — When a party is 
in possession of land for four or five days, though it 
may be in wrongful possession, another party, al- 
thouch claiming to he tho rightful owner, is not 
entitled to go in force to turn him out, much less is he 
entitled to take armed men with him for that purpose. 
In an affray specific evidence as to the acts of each 
fighter cannot be expected, but only general evidence 
as to the accused taking part in it, and persons who, 
as in this case, punted the boats on which the fight 
took place, and in whoso interests the fight on 
the boats took place, were held to be just as blame- 
worthy as tho men wlio struck the blows. Mohee 
Sheikh v, Queek-Ehehess 

[I. L. B,, 21 Calc., 382 


15. — ^ Bight of private 

defence — Penal Code, s- 146 — Unlawful disframt. 
— A landlord who had not tendered to his tenants 
such a pottah as the latter was bound to^ accept 
under the Madras Rent Recovery Act, distrained Ms 
cattle for arrears of rent, the assistance of the 
police having been procured for the purpose. The 
tenant, with the assistance of eleven other persons, 
forcibly obstructed the removal of the cattle which, 
had already been actually seized and driven for some 
yards. They were charged with the offence of 
rioting and convicted. Held that there was no right 
of private defence of property, and that the convic- 
tion was right. QuEEsr-EarPEESS n. Rahayea 

■ n. L. B.. 13 Mad., 148 


16. — — Penal Code, s. 154 

— Biabilify ofoicner or occupier of land on rchxch 
an unlaioful assembly is held. — It is not necessary,' 
in order to render the owner of land on which a riot 
takes place criminally liable, that he should be aware 
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SIOTISTG — conUnutd, 

•of the likelihood of such an occurrence. That his 
harinda should have taken an active part in the not 
IS sufficient to warrant the conviction of the owner 
under s. 154 of the Penal Code Qceeh Eupbess r 
Patao Singh . . I. L. R., 12 All., 650 

17.^ — — Penal Code (Act 

XL V of 1S60), St 15i — LxaluMy of owner or oceu 
pier of land on wAtcA a not fairs place or 
nnlaieful a^semilu *» — J?«tdence neceisarjf to 

constiMe an offence' — In order to eslahlish an 
offence under s 154, Penal Code, it is necessary to 
prove (1) that not took place, (2) that the accused 
IS the owner of the land on which the not took 
place, (3) that hia agent or manager knew that the 
not was about to be committed, and (4) that, 
knowing this, the agent or manager did not use all 
lawful means to suppress the not or disperse the 
unlarvful assembly PcrSTANlET, J — Tbatinsnch 
a Case the Court must always act upon proof, and not 
onmeresurmisca Brae v. QtMen«E«pre**, J. £ R> 
10 Calc, 338, referred to Taeakaht Das o 
Empbess . . . 4 C. W. N., 691 


SIOTm’G— coseZarfed 

making a forcible entry on land cnltivated by a tres- 
passer wbo IS in possession and opposes the entry. 
Appavn Natan c. Queen I. L. R., 6 Mad , 245 

22 Rioting armed witU deadly 

weapons — Culpable homicide — Orievoitt hurl> 


[3 N. TV, 174 

23. Procedure- Tml of case of 

affray helween opposite factions —In a trial arising 
out of an affray or faction fig it, the members of 
each faction shonld be tned separately The state- 
menu of the members of each faction can then if 
desired, be taken on solemn affirmation, and be made 


** • . i .. . I- 

RIPARIAN PROPRIETORS. 


18 — JtiffM of prttate 

d^enoe of properly— Causing hurt m furtherance 
of coffiwoR oojeet— Penal Code (Act SLP of 
J860J, St 147, 823 The ^ party of the accused 


some of these co-sharers^ to protest on the ground 


\ \ " y 

J 9 Eacoity — Penal Coder 24, 

247, 391— Want of dishonest intention — Where 


See Accbetion— New.Fobuation op Ai- 
lUTiAi. Laku— Chubs ob Issjnus «?■ 
2f AriOAjuB JlrrzBB 6 C. L. R., 154. 

ieB.le.Il., 265,343 


See ACCBETION— JTew Fobmation op Al- 
lUTiAi Land— Eitebs, ob Chanoe iv 
coubss op KrrBBs . 2 Hay, 541 

[3 Agra, 18 
11 B. L R , 265 
L. R, L A,, Sup. VoL, 84 
Xi. R. 6 I A., 211 
LIi.R.lSMad, 869 


See ACCEEIIOV — Re.tobuation apteb 
D ltuvjATiON 6 B. L. R., 621 

[18 Moore’s I. A., 467 
dee Limitation Act, 1877, B 26 (1871, 
B 27) I L, B , 1 Mad., 336 


See MADBas Fobebt Art, a 10. 

[1. li. B , 20 Mad., 279 
3ee Right op Suit— I njcby to Esjot- 

MEVT OP PEOPBSTr 

[I X. PL, 18 Mad , 168 
See RroKT ro Use op D’atbr 

£3 W. R . 218 
0 W. B., 99 




20 • 


I 

- Eorcibly taking posBession 


of wife by busbaud — A huahaud, or those who 
aided him, cannot be convicted of kidnapping for 
taking away his own wife, bnt they are ^lUy of 
jioting if they take possession of her by force and 
violence and in the darkness of night. Queer r 

Abnue • • W. R., 1864, Cr., 12 

21 - — — forcible entry on land 

cultivated by trespaaser— PZea of right to 
vosteitton—Trespats on land —A plea of right to 
^ssession is no answer to a charge of noting by 


1 Jj. R., 11 Mad., 16 
I. L. B., 23 Bom , 606 
L X R.. 24 Calc., 806 
L R., 24 I. A., 60 

-Private propriotorsbip— 3ed o/ 

stream —The bed of a flowing stream may 
be the property of a pnvate person Jcouisn 
CncNDEB Biswab c CnowonBT Zenoonut IIcq 
[24W.R„317 

«ErSK NOTE.” 

See Railwatb Act, 1890, s 72. 

[LL R, 18 All,, 42 
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EIVAIi HATS. 

See TiHDEB Hats. 


RIVER. 

See Cases rNDEE Accbetion. 

See Cases ttkdeb Eisheet, Eight of. 

Fordable, Meaning of— 

See Acceetion — Hew Eoemation or 
<■ Axeitviae Land — Chdes ob Iseands in 

Hatigable Eitees . 6 B. Ii. E., 843 
[3 W. R., 95, 219 

6 W. R., 123 

7 W. R., 513 

— Obstruction in — 

See HtJISANCE— P lTBXIO Hhisance hndee 
Eenab Code I. Ii. E., 14 Calc., 056 
[I. Ii. R., 20 Calc., 665 

— Strewing branches in, for fishing 

purposes. 

See Penal Codf, s. 277. 

[I. L. R., 2 Calc., 383 

ROAD, OWNERSHIP OF— 

— — - Site of road — PresumpHon . — There is 

nothing in this country which prerents the opera- 
tion of the rule of law that where a road has been 
for many years the boundary between tn o properties, 
ar^d there is no evidence that the owner of either pro- 
perty gave np the whole of the land necessary for it, 
the site of the road must be presumed to belong to 
the adjoining proprietors, half to one and half to the 
other, np to the middle of the road. Mobaeitok 
Shaw v . Toofant 

[I. Jj. R., 4 Calc., 208 : 2 C. L. R., 446 

-V 

ROAD-CESS, SALE FOB ARREARS 
OF— 

See Sale foe Akeeabs of Eoad-oess. 

ROAD-CESS ACT (BEHGAL ACT X 
OF 1871). 

See Bengal Cess Acts (Bengal Acts X 
OF 1871 AND IX OF 1880). 

ROBBERY. 

See Evidence — Ceiminal Cases — Con- 

SIDEEATION OF. AND MODE OF DEAL- 
ING WITH, Evidence. 

[I. L.R., 13Mad., 426 

1 . Theft and causing hurt with 

intention. — ^When in committing a theft there is 
an intention and an attempt to cause hurt, the offence 
is robbery. Queen d. Teeicat Bheek 

[5 W. R, Cr., 95 

2. — __ Theft with grievous hurt. — 

By ‘the infliction of grievous hurt, theft becomes 


ROBBERY — concluded. 

robbery, and^ all parties concerned in the offence are 
liable to punishment. Queen v. Hushhet 

[6 W. R, Cr., 85 

3 . ^Want of dishonest inten- 

tion — Theft. — The accused was convicted of rob- 
bery, but the Magistrate found that the property 
taken was nob taken with any dishonest intention. 
PTetd that the conviction was bad, Anonxmohs 

[5 Mad., Ap., 39 

ROMAN CATHOLIC CHDRCH. 

See Chdech . I. L, B., 17 Mad., 447 

RULE TO SHOW CAUSE. 

See Peactice — Civil Cases— Rule to 
SHOW Cause . I. L. R„ 9 Calc,, 735 

See Peactice — Ceiminal Cases— Re- 
■ vision , I. L. R, 21 Calc., 827 
See Peactice— Ceiminal Cases— Rule to 
show Cause . I. L. R., 4 Calc., 20 
[I. L. R, 25 Calc., 788 

See Right of Reply. 

[7 B. L, R, Ap., 57 

1. ; “ To shovT cause,*' Meaning of 

— Alleging and proving cai/se.—Thc term “to 
show cause" does not mean merely to allege cause, 
nor even to make out that there is room for argument, 
but both to allege cause and to prove it to the satis- 
faction of the Court. Rung Lall v. Hem Naeain 
Gie . . . . I. L. R, 11 Calc., 166 

2 , Obligation of parties apply- 

ing for rules - Practice — Refusal of former ap- 
plication —Parties applying in the absence of the 
other side for the issue of rules nisi interfering with 
the rights of persons executing decrees are bound 
fully and fairly to state all the circumstances within 
their knowledge which it is necessary for the Court 
to consider in granting the" rule. Beojo Coomae 
Mhllick V , Mon Mohihee Dbbea 

[16 W. R., 65 

3 ^ Power to grant rule— 

ciency of affidavit, — A Recorder refused an applica- 
tion for execution against certain defendants who 
came in and confessed judgment before any issue of 
summons in the suit. The plaintiffs then applied to 
the High Court by petition for an order that the 
Recorder should issue execution against the defendants, 
or that he should show cause for not doing so. The 
affidavit did not state whether any decree had 
actually been made. Held that the affidavit was 
insufficient ; the Court cannot grant a rule to show 
cause, unless it is satisfied that the rule should be 
made absolute, if no cause be shown. CoMProlE 
D'Escomtte de Paeis u. Cttebie & Co. 

[3 B. L. R., Ap., 153 : 12 W. E., 4^^ 

4. Case where object 

of application for rule" may be granted if not 
opposed. — The High Court can grant a rule to show 
cause only in cases in which the arguments advanced 
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HxJXiE to SSOAV CAUSE— conc/lirferf 

la favoar of tlie party aating for the rule are each 
that xf not 3 aplaced by the opposite fiide> the rale 
would be made absolute Ik the matteh op the 
PEimoN OT Omeao Beoum is W E , 810 

6 Eule obtained by peraon 

not party to suit— Prnchce —The Court will not 
mate a rule absolute obtained by a person who is not 
a party to the suit Qbakt Siiiin & Co r 
Steei 1 Ind Jur , N S , 60 

6 Service of rule in foreign tem 

tory — Jlule mn for cow^empi! of Covri — 
of service — On the 17th of December 1869 a rile 
nwi for the attachment for contempt of Couri of 
the defendants U G and T was granted "nie rale 


territonee with the consent of the Gaikiai waaiahd 
service 1\ hethcr the semee would haie 

been.\ahd if such consent had not been obtaued 
HaHITAILAERDAS KAltlAVDAg t Utamchakd 
Makikchand 7 Bom , O. C , 172 

7 — Appearance to show cause— 

Waner of strvtee of rule — A person appearing to 
discharge a nils thereby waives all objeetioos to the 
foraality of the service of the rule upon 1 im 
HAKITAUABBSAS IvALITAKDAS i tflAHcnAKD 
Mabikosak© Ik be OopAttuv MtEAL 

C8 Bom , O C , 236 

8 Grounds for granting rule - 

Praeltc* — Ihscrelio of Court heartno t rule — 

oted 
nled 
hich 
s set 
the 

rule Where a rule was granted to show cause 
why the coniiclion should not be set aside and (he 
case sentbaclcforre trial " and it came on forbearing 
before a Bench other than that which had granted 
it — Held that the terms of the rule did uot prevent 
the Bench he ring it from discharging the acensed 
Miiak Khan v "^aqai Pevabi 

[1.1, K, 23 Calc. 347 

RULES AND REGULATIONS OF 
DIVORCE COURT IN ENGLAND 

Rule 168 

^ee DrvOBcE Acr a 35. 

p L. R., 18 Bom , 203 

RULES AND REGULATIONS UNDER 
2 & 3 WILL. IV, C 61. 

See PiiicTics— Cmi Cases— AM tiBAiTt 
CotrBTS LL E , 22 Calc., 611 

[3 C W N,07 


RULES MADE UNDER ACTS 

— Act XXrV of 1838, rules 18 and 
20 of Agency Rules under— 

See Betisiok — C rra Cases — Qekebai 
Cases LL.R,ieMad,229 

Act XI of 1846— Rule 44 of 

Hul“s made under s 3 

See AfrsiL Ts Cumnri .1 Cases— Acts— 
Act \I OP 184'? 

[I L R., 15 Bom , 505 

Bengal Tenancy Act (VJTI of 

1885). a 189 

See Retipw— POWEE to Eetiew 

[L L R,, 25 Calc , 146 

rule 1, Ch VT 

See SUFEBiNTEKDEVeS OP HXOII COtTBl — 
Cmi PsocEDinis Code s CS2 

[I L R,21 Calc, 835 

rule 3~Sernee of notice 

'-Oninff of not ce— ’Rule 3 Ch I of the Rules 
made by the I^cal Government under cl 2 of s 189 


he only directory and not mandatory MAnnCDiiAat 
DoTAi CnAKD Oboie I L R 25 Calc, 445 
[2 O W N , 108 

— rule 26 

See SnPEBi'tTBKO’'scs OP Hian Covet — 
Crvii Pbocedvbe Code s C 2 

Cr L R , 23 Gala, 723 

See Taivatiox op ‘'Vtr— A ppeals 

[I L R , 23 Calc , 723 

Bombay District Municipal Act 

(Bombay Act TT of 1873) 

5eeRia&T op Suit — Mvnicipai Oppicees 
Suit aoainst 1 L. R , 22 Bom , 384 


made by Qovernincnt under s 214 (tj) of tl e I? mbiy 
land leicQue Code (Act Vor 187 ) The Jlaps 
tratc convicted the aceneod under rale 111 cl 3(a) 
and sentenced him to a fnc of one rupee Held 
that rul 101 IS not such a tnlc ns can be legally 
mido under t 214 (yl cf the Code It is not a 


I L.ll.,ld Bom.. 281 


EuPBESS V iRAPPA 
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BUIiES MADE TUTDER ACTS— continued. 

Bombay Municipal Act (XXVI 

of 1850) — Rules lohether ultra vires. — ^Rtiles made 
■dnder Act XXVI of 1850, which purport to give the 
managing committee of the Municipal Commissioners 
power to try offenders against such rules, or to levy 
fines upon them, are vires and illegal. Rules of 
the Municipalities of Balsad, Surat, Malcolm Pet. and 
Ahmedabad referred to and commented on. How far 
a rule partially ultra vires and partially in^ra vires 
can be enforced, as to the latter portion, considered 
Reg. V, Yenkp Bapuji . . 8 Bom., Cr., 39 

Civil Procedure Code, s. 287, 

rule 1. 

See Execption op Deoeee — Appeica- 
TioN POE, Execution and Powee op 
Covets . I. L. B., 14 Bom., 369 

^ ^ s. 320. 

iSee Right op Suit -Sate in Execution 
.OP Deceee . I. L. R., 19 Bom., 216 

1. Meaning oj with 

■effect from the 31st October 1S80.” — Held that 
effect cannot be given to the rules prescribed by the 
Local Government under s. 320 of Act X of 1877, 
unless an order for sale has been made on or after the 
1st October 1880. Hafiz-un-nissa Mahadeo 
Paesad . . . . I. L. R., 4 All,, 116 

2. — Civil Procedure 

• Code Amendment Act CVII of 1888), s. 30 -Rules 
framed iy the Local 0-overnment under s. 320 of 
Act XIV of 1882 as amended by s. 30 of Act VII 
of 1888, Effect of — Sale in execution of decree 
— Confirmation of sale — Collector’s potver to 
confirm or set aside a sale. — ^The I’ules framed by 
the Local Government in 1890 in exercise of the 
powers conferred by s. 320 of the Code of Civil 
Procedure, as amended by s. 30 of A ct VII of 1888, are 
not retrospective in their operation so as to give the 
■Collector the power to confirm a sale held before the 
date of issue of the rules. Hor do the rules authorize 

-the Collector to set aside a sale. On 27tti July 1889 
the property in dispute was sold by the Collector 
in execution of a decree which was referred to him 
under s. 320 of the Code of Civil Procedure (Act 
XIV of 1882). On 23rd September 1889 the ‘ 
■Collector set aside the sale, on the ground that 
the auction-purchaser had purchased the -property 
for, and on behalf of, the decree-holder. Thereupon 
the auction-purchaser applied to the Court which had 
passed the decree, complaining of the Collector’s 
proceeding, and praying for a confirmation of the 
sale. The Court ashed' the Collector to return the 
record of the case, but this he refused to do, on 
the ground tliat he had extended the time given 
by the decree to the judgment-debtor to redeem. 
In January 1890, 'the Local Government framed 
new rules iu exercise of the powers conferred by 
s. 3'20 of the Code of Civil Procedure as amended 
by s. 30 of Act VII of 18SS. One of these rules 
empowered the Collector to confirm a sale hold in 
execution of a decree transferred to him. In April 
1890 the auction-purchaser again applied to the 
Court for 'a confirmation of the sale. Tins applica- 
•lion was rejected, on the ground that under the new 


RULES MADE DETDER ACTS — continued, 

rules framed by Government the Collector alone 
had the power to confirm the sale. Held that the 
rules iu question had no application to the present 
case, the sale having been held before the rules were 
promulgated. The Civil Court was therefore com- 
petent to confirm the sale Held further that, even ' 
if tlie rules did apply, they did not empower .the Col- 
lector to set aside the sale or extend the time given 
by the decree to the judgment-debtor to redeem. 
Ganpatha'&i Motieam V. Adamji 

[I. L. R., 15 Bom., 322 

See Bai Amthi v. Madhab Manoe 

[I. L. R., 15 Bom,, 694 

See Naeatan v. Rasulxhan 

[I. L. B,, 23 Bom., 531 

3. r Transmission of- 

decree to Collector for exectition — Power of Local 
Government to make rules for regulating procedure 
of Collector — Rule providing for appeal from Col' 
lector to Commissioner — Rule No, 17, cl. XIX, of 
12th November 1883, Validity of — Act VII of 1888 
(Civil Procedure Code Amendment Act), s. 30 — Act 
XlX of 1873 (N.- JV. P, Land Revenue Act), s. 243, 
— ^The authority conferred upon the Local Govern- 
ment by s. 320 of the Civil Procedure Code prior 
to the amendment of that section by s, 30 of the 
Civil Procedure Code Amendment Act (VII of 1888) 
to make rules for regulating the procedure of the 
Collector in executing decrees transmitted to him in- 
cluded power to make a rule providing for an appeal 
from the Collector’s orders. Cl. XIX of rule 17, 
which was added to the rules (No. 671 of 30th August 
1880) published in the 27.- TV, P. and Oudh Gazette 
of the 14th September 1880, by a notification in the 
Gazette of the l7th November 1883, and which made 
the order of a Collector confirming a sale appealable 
to the Commissioner of the Division, was therefore 
not xdtra vires of the Local Government. Madho 
Prasad v. Hanasa Knar, I. L. R., 5' All., 314, 
referred to. S. 243 of the N.-W. P. Land Revenne Act 
(XIX of 1873) does not apply to such orders passed 
by a Collector. Takaddus Fatima v. Babdeo Das 

[1. L. R., 12 All., 584 ‘ 

Court Fees Act. 

See CouET Fees Act, s, 20. 

[I. L. B., 17 Calc., 281 

Criminal Procedure Code, s. 16. 

See Bench oe Magisteates. 

[I. L. B., 16 Mad., 410 
I. L. R., 20 Calc., 870 

— . — DeRkan Agriculturists’ Relief 

Adt, B. Conciliation-agreement, Notice of, to 

parties thereto — Service of such notice through a 
Subordinate Judge — Ultra vires — Procedure . — 
The rule that a notice to parties to a couediation- 
agreemont should be served through a Subordinate 
Judge, framed by the Local Government under s. 49 
of the Dekkan Agriculturists’ Relief Act (XVII 
of 1879), and published nt page 682, Part I of the 
Bombay Government Gazette, \s not sdlra vires, and 
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rules op high court, n-w. p. 

^concluded 


the 22nd May 1883, and anthoruing It^l i»mclU 
tioners in certain cases to appoint otlici legal practU 
tioners to told their bnefs and appear in their places 
was passed to facilitate the work of the Court ami 
for the convenient of tho pleaders practising boforc 
it and was fully 'within the powers eonforred upon 
the High Court by s 635 of the Ci\il Proecduro 
Code MatAWV r GanOA Pai 

[I. L. B . 0 All . 013 


rule 83, 18th January 1808 

See Judgment— C niitiNiL Cases 

[I L n , 21 All , 177 


RULES OP SUPREME COURT. CAL- 
CUTTA. 

- — Plea oldo— J7d— Rule 176 of 

Uip Uiilca and Orders on tho plea side of Supreme 
Court was itlU in force m 1871 Kailas Chandra 
Bosk v IintrnAN Chandra Bose 

[8 E L R , Ap , 18 

under e. 18 of Charter Act (24 
& 25 Vfot., e 104) 

^ee' lETTEns Patent, limn Court, 
CL. 1C I. L. n , 17 Mnd , 100 


RYOT. 


RULES OP PRIVY COUNCIL 

rules of 81st March 1871. 

^e Pbitt Council Practice op— 
* ijunssioN TO Practice 

(I. L R.. 16 Calc , 030 


RULES OP SUPREME COURT, BOM- 1 
BAY I 

^eeLniniTiov Act, 1877, art 81 (1871, , 
AST 8^ I L. R , 1 Bom , 253 I 

rale 889. 

See Sr^nSTBATioT . 8 Bom ,0.0, 136 

**ForthK\th," Meantnn 

e/— ia erder eoassiadiag an art to be done ‘ forth* 
^th” It rs£«i*atly la conformity with the rule 
tW rjtjfiirts fc—e within which an act ordered to 
^dos* 2s to ce {MTftrmed to be specified tn the 
Cro«r HlHTAEASaDAS Kallundas r Utaji* 
CEtyDYAJECcEAND ►8Bom,0 C , 135 


See Cases unper IIenoal rpNANor Act 
See Cases under I NiiANonirNT op Rent 
See Casts undpr Landlord and Tpnakt. 
. See Cases under Rioht op OcourANoy 
Eoflnltlon of— 

See UrNOAL Ipnanct Act, b C, oi 3 

(I. L R,20 0nlc, 708 
I L R., 21 Calc , 120 

See RmjiT of Occupanot— Acquisition 
OP Rioht I. L R , 24 Calc , 272 
[L R., 23 I. A., 168 
Non occuponcy— 

See RenoalTpnanctAct, s 20 

[L L R., 24 Calc , 207 
Status of, Question as to— 

See Special or Second Appeal— Orders 
sruarcr or not to Appeal. 

[L L. B., 21 Calc., 770 



